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Alabama.  ~  (83)  3;  (84)  6;  (86)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90^ 
91)  84;  (92)  85;  (93)  80;  (94)  88;  (96)  86;  (98.  97)  88;  (98)  89;  (99) 
48;  (100.  101)  46;  (102)  48;  (103)  49;  (104,  105)  68;  (106, 107, 108)  64; 
(109.  110)  65;  (111)  56;  (112)57;  (113)59;  (IH)  68;  (116,  116)  67; 
(118.  119)  78;  (120)  74;  (121)  77;  (122,  123,  124,  126)  88. 

A&KAKSAS.  —  (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  80;  (53)  88;  (64)  86; 
(55)  89;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62)  54; 
(63)  58;  (64)  68;  (65)  67;  (66)  74;  (67)  77;  (68)  88. 


(120)  65;  (121)  66;  (122)  68;  (123)  59;  (11 
(127)  78;  (128,  129)  79;  (130)  80;  (131)  88. 

Colorado.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  80;  (15)  88;  (16)  85| 
(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  58;  (22)  55;  (23)  58;  (24)  65; 
(25)  71:  (26)  77:  (27)  83. 


\m.v,     w».f      X-w/      ••>     ^-.,,^«-, 

CoNNEcncuT.  — (54)  1;  (65)  8;  (56)  7;  (67)  14;  (58)  18;  (59)  81;  (60)  85; 
(61)  89;  (62)  36;  (63)  38;  (64)  48;  (65)  48;  (66)  50;  (67)  58;  (68)  57; 
(69)  61;  (70)  66;  (71)  71;  (72)  77. 

Delawark— (5  Hoast.)  1;  (6  Houst.)  88;  (7  Honat.)  40;  (9  Hoast.)  43; 
(1  Marv.)  65;  (2  Marv.)  69;  (1  Ponuewill)  73;  (2  Peonewill)  88. 

Florida.  ~  (22)  1;  (23)  11;  (24)  18;  (25.  26)  83;  (27)  86;  (28)  89;  (29)  80; 
(30)  38;  (31)  34;  (32)  37;  (33)  39;  (34)43;  (35)  48;  (36)  51;  (37)  58; 
(38)  56;  (39)  63;  (40)  74;  (41)  79. 

GlOROLA.  —  (76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80; 
(85)  81;  (86)  88;  (87)  87;  (88)  30;  (89)  88;  (90)  85;  (91,  92,  93)  44; 
(94)  47;  (95.  96)  51;  (97)  54;  (98)  58;  (99)  59;  (100)  68;  (101)  65 
(102)  66;  (103)  68:  (104)  69;  (105)  70;  (106)  71;  (107)  78;  (108)  75 
(109)  77;  (110,  111)  78;  (112)  81. 


lOAUO.  —  (2)  85. 
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-on)  t;  nS2)  8;  a^S)  5;  ffSi)  7;  028)  8;  HtS)  8;  027)  Uf 
(1»)  1ft;  (129)  16;  (180)  17;  (181)  18;  (182)  88;  (183^  184)  88;  (185) 
88;  (186)  88;  (187)  81;  (139,  180)  88;  (14(^  Ul)  88;  (142)  84;  (148, 
144,  146)  86;  (140,  147)  87;  (148)  89;  (149, 160)41;  (161)  48;  (162)  48; 
(164)46;  (163,  166)46;  (160)47;  (167)48;  (168)  48;  (160)60;  (160, 
161)  68;  (102)68;  (163)64;  (164, 165)66;  (166)67;  (107)68;  (108, 169) 
61;  (170)  68;  (171)  68;  (172;  178)  64;  (174)  66;  (176)  67;  (170)  68; 
(177,  178)  68;  (170)  70;  (18Q,  181)  78;  (182)  74;  (18^  184)  76;  (186) 
76;  (186)  78;  (187)  79;  (188)  80;  (189)  88;  (190)  8a 

uvi.— (112)  8;  (118)  8;  (114)  6;  (116)  7;  (110)  8;  (117,  118)  10;  (110) 
18;  (120;  121)  16;  (122)  17;  (123)  18;  (124)  19;  (126)  81;  (120,  127)  88; 
(128)  86;  (129)  88;  (180)  80;  (181)  81;  (132)  88;  (183)  86;  (184)  89; 
(136)  41;  (180)  48;  (137)  46;  (188)  46;  (139)  47;  (140)  49;  (1,  2,  8 
IiuLApp.;  141)60;  (4,6^0  lad.  App.;  142)  61;  (7,8  Ind.  App.;  148)68; 
(^  10  Ind.  App.)  68;  (11  IncL  App.)  64;  (18  Ind.  App.;  144)  56;  (14 
Ind.  App.)  66;  (16  Ind.  App.;  146)  67;  (146)  68;  (10  Ind.  App.)  69;  (17 
Ind.  App.)  60;  (147,  148)  68;  (18  Ind.  App.;  149)  68;  (150;  19  Ind. 
App.)  66;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
(22  Ind.  App.)  78;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  lud.  App.) 
79;  (156)  80;  (26  Ind.  App.)  81;  (156)  8a 

lowi.  —(72)  8;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  80| 
(81)  86;  <82)  81;  (83)  88;  (84)  85;  (85)  89;  (86)  41;  (87)  48;  (88)  45; 
(89,  90).  48;  (91)  51;  (92)  64;  (93)  57;  (94,  95)  68;  (96, 97)  59;  (98)  60; 
(99)  61;  (100)  68;  (101,  102)  68;  (103)  64;  (104)  65;  (105)  67;  (106)  48; 
(107)  70;  (108)  76;  (109)  77;  (110)  80;  (111)  88. 

KursAS.  —  (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81| 
(45)  88;  (46)  86;  (47)  87;  (48)  80;  (49)  88;  (50)  84;  (61)  87;  (52)  39; 
(63)  48;  (54)  45;  (55)  49;  (56)  64;  (57)  57;  (58)  68;  (59)  68;  (60)  78; 
(61)  7a 

KuTUOKT.  — (83,  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  85;  (90)  89; 
(91)  84;  (92)  86;  (93)  40;  (94)  48;  (95)  44;  (96)  49;  (97)  68;  (98)  56; 
(99)  68;  (100)  66;  (101)  78;  (102)  80;  (103)  88. 

LonnAMA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 
Ann.)  81;  (43  La.  Ann.)  86;  (44  La.  Ann.)  88;  (45  L%.  Ann.)  40;  (46, 
47  La.  Ann.)  40;  (48  La.  Ann.)  65;  (49  La.  Ann.)  68;  (50  La.  Ann.)  69; 
(51  La.  Ann.)  78;  (52  La.  Ann.)  78;  (104)  81;  (105)  Sa 

IfAiHB.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  88;  (84)  80;  (85)  85;  (86)  41; 
(87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92)  60;  (93)  74;  (94)  80. 

Maxtlavd.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  85;  (74) 
88;  (75)  88;  (76)  85;  (77)39;  (78)  44;  (80)  45;  (79)47;  (81)48;  (82)51; 
(83)55;  (b4)57;  (85)60;  (86)  68;  (87)  67;  (SB)  71;  (89)  73;  (90)  78; 
(91)  80. 

MAaBAOHUBVrra.— (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)15;  (151) 
81;  (152)  88;  (153)  86;  (154)  86;  (155)  81;  (156)  88;  (157)  84;  (158)  85| 
(160)  88;  (160)  39;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (165)  58; 
(166)  55;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (17^)  70; 
(173)  78;  (174)  75;  (175)  78;  (176)  79;  (177)  8a     . 
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liianaiir.-<n§l)l;  (02)4;  (OQ  6;  (64,65)8|  (M^«7)ll;  (68,60,70)18; 
(70)  14t  (71.  70)  15{  (73;  73^  74)  16;  (77,  78)  18;  (70)  10;  (8(^  Mt  (81, 
92,  88)  21;  (84)  Mt  (86^  86,  87)  M;  (88)  86;  (89)  88;  (90^  01)  80;  (92) 
81;  (08)  88;  (04)  84;  (06,  06)  86;  (07)  87;  (08)  88;  (00)  41;  (100)  48; 
(101)  46;  (IQS)  47;  (108)  60;  (104)  68;  (106)  66;  (106)  68;  (167)  61; 
(108)  68;  (100)  68;  (110)  64;  (111)66;  (112,  118)67;  (114)68;  (115) 
69;  (116,  117)78;  (118)  74;  (110)  76;  (120)  77;  (121,  122)  80;  (123) 
81;  (124)  8a 

HnrNSsoTA.  —  (36)  1;  (87)  6;  (38)  8;  (89,  40)  18;  (41)  16;  (42)  18;  (43)  19; 
(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  81;  (49)  88;  (60)  86;  (51,  62) 
88;  (68)  89;  (54)  40;  (65)  48;  (66)  46;  (67)  47;  (68)  49;  (68)  60;  (60)  61: 
(61)68;  (62)64;  (63)66;  (64)  68;  (65)  60;  (66)  61;  (67,  68)64;  (60) 
66;  (70)  68;  (71)  70;  (72)  71;  (73)  78;  (74)  78;  (76)  74;  (76^  77)  77; 
(78,  79)  79;  (80)  81;  (81,  82)  88. 

Mia8iasippi.~(66)  7;  (66)  14;  (67)  19;  (68)  84;  (GO)  80;  (70)  86;  (71)  48; 
(72)  48;  (73)  66;  (74)  60;  (75)  66;  (76)  71;  (77)  7a 

MisaouRi.  —  (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17| 
(100)18;  (101)80;  (102)88;  (103)  88;  (104, 105)  84;  (106)87;  (107)  88; 
(108, 109)  38;  (110, 111)88;  (112)84;  (J13,  114)  86;  (115)  87;  (116,  117) 
88;  (118)  40;  (119,  120)  41;  (121)  48;  (122)  43;  (123)  46;  (124,  125)  46; 
(126)  47;  (127)  48;  (128)  49;  (129)  60;  (180)  61;  (131)  68;  (132)  63; 
(133)  64;  (134)  66;  (135,  136)  68;  (137)  69;  (138)  60;  (139)  61;  (140) 
68;  (141,  142)  64;  (143)  66;  (144)  66;  (145)68;  (146)69;  (147, 148)  71; 
(149,  150)  73;  (151)  74;  (152)  76;  (153,  154)  77;  (155)  78;  (156)  79; 
(157)  80;  (158,  159)  81;  (160)  83. 

lioiVTANA.  —  (9)  18;  (10)  84;  (11)  88;  (12)  83;  (13)  40;  (14)  43;  (15)  48; 
(16)  60;  (17)  68;  (18)  66;  (19)  61;  (20)  63;  (21)  69;  (22)  74;  (23)  76; 
(24)  81. 

NlB&ARKA.  —  (22)  8;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  80;  (28,  29)  86;  (30) 
87;  (31)  88;  (32;  33)  89;  (34)  33;  (35)  37;  (36)  88;  (37)  40;  (38)  41; 
(39,  40)  48;  (41)  48;  (42,  43)  47;  (44)  48;  (45,  46)  60;  (47)  68;  (47,  48) 
68;  (40)  69;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69;  (55)  70;  (56)  71; 
(57)  73;  (58)  76;  (59)  80;  (60)  8a 

Nbvada.  —(19)  3;  (20)  19;  (21)  37;  (22)  68;  (23)  68;  (24)  77;  (25)  88. 

Nbw  Hampshibb.  —  (64)  10;  (62)  18;  (65)  83;  (66)  49;  (67)  68;  (68)  73; 

(69)  7a 

Niw  Jmb8BT.~(43  K.  J.  Eq.)  8;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (61 
N.  J.  L.;  46  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 
Eq.)  84;  (53  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (40  N.  J.  Eq.)  81;  (54 
N.  J.  L.)  88;  (60  N.  J.  Eq.)  86;  (55  K.  J.  L.)  89;  (51  N.  J.  Eq.)  40;  (56 
N.  J.  L.)  44;  (62  N.  J.  Eq.)  46;  (57  N.  J.  L.;  53  N.  J.  Eq.)  61;  (54  N.  J. 
Eq.;  68  N.  J.  L.)  66;  (59  N.  J.  L.)  69;  (56  K.  J.  Eq.)  68;  (60  N.  J.  L.) 
64;  (66  N.  J.  Bq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  78;  (67  N.  J.  Bq.) 
73;  (63  N.  J.  L.)  76;  (68  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  {^  60  N.  J. 
Eq.)8a 

Haw  ToBK.  — (167)  1;  (106)  8;  (169)4;  (110)  6;  (111)  7;  (lit)  8;  (11^  10| 
(114)  U;  (116)  18;  (116,  117)  16;  (118,  119)  16;  (120)  17;  (1^1)  18;  (122) 
19;  (123)  80;  (124,  126)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130. 
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ISl)  87;  (192,  lO)  M;  a84)  80;  (i«i  81;  (IM)  88;  (137)  88;  (188)  84; 
(139)  88;  (140)  87;  (141)  88;  (142)  40;  (14S)  48;  (144)  48;  (146)  45; 
(149)48;  (147)40;  (149)61;  (149)68;  (160)55;  (161)56;  (162)67; 
(169)  80;  (164)  81;  (166)  68;  (166)  66;  (167)  68;  (168,  169)  70;  (160) 
78;  (161,  192)  76;  (163,  194)  70;  (166)  80;  (169,  197)  88. 

KoKTH  Gaxolhia.  ~(97,  98)  8;  (90,  100)  6;  (101)  9;  (102)  U;  (109)  14;  (104) 
17;  (106)  18;  (106)  19;  (107)  88;  (108)  88;  (109)  86;  (110)  88;  (111)  88; 
(112)  84;  (113)  87;  (114)  41;  (116)  44;  (116)  47;  (117)  58;  (118)  54; 
(119)  56;  (120)  58;  (121)  61;  (122)  65;  (123)  68;  (124)  70;  (125)  74; 
(126)  78;  (127)  80;  (128)  8a 

HoATH  Dakota.  —(1)  86;  (2)  88;  (3)  44;  (4)  50;  (6)  57;  (6»  7)  66;  (8)  78; 
(9)8L 

Omo.  — (46  Ohio  St)  4;  (46  Ohio  St)  15;  (47  Ohio  St)  81;  (48  Ohio  St)89; 
(49  Ohio  St)  84;  (50  Ohio  St)  40;  (61  Ohio  St)  46;  (62  Ohio  St)  49 
(63  Ohio  St)  58;  (54  Ohio  St)  56;  (55,  56  Ohio  St)  60;  (57  Ohio  St)  68 
(66  Ohio  St)  65;  (69  Ohio  St)  60;  (60  Ohio  St)  71;   (61  Ohio  St)  76 
(62  Ohio  St)  78;  (63  Ohio  St)  81;  (64  Ohio  St)  8a 

0bmon.~(16)  8;  (16)  8;  (17)  U;  (18)  17;  (19)  80;  (20)  88;  (21)  88;  (22) 
80;  (23)  87;  (24)  41;  (25)  48;  (26)  46;  (27)  50;  (28)  58;  (29)  54;  (30) 
60;  (31)  65;  (32)  67;  (33)  78;  (34)  75;  (35)  76;  (36)  78;  (37)  88. 

rmiiTLTASiA.  — (116b  116,  117  Pa.  St)  8;  (118,  119  Pa.  St)  4;  (120^  121 
Pa.  St)  6;  (122  Pa.  St)  0;  (123,  124  Pa.  St)  10;  (126  Pa.  St)  U;  (126 
Pa.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  15;  (130,  131  Pa.  St)  17; 
(132;  133,  134  Pa.  St)  10;  (136,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81; 
(139,  140,  141  Pa.  St)  88;  (142,  143  Pa.  St)  84;  (144,  145  Pa.  Sb.)  87; 
(146  Pa.  St)  88;  (147,  150  Pa.  St)  80;  (151  Pa.  St)  31;  (148  Pa.  St) 
88;  (149,  152,  153  Pa.  St)  34;  (154,  165  Pa.  St)  85;  (156  Pa.  St)  86; 
057  Pa.  St)  87;  (158  Pa.  St)  88;  (159  Pa.  St)  30;  (160  Pa.  St)  40; 
(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St )  43;  (164,  165  Pa.  St)  44; 
(166  Pa.  St)  46;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 
8t)60;  (172,  178  Pa.  St)  51;  (174.  176  Pa.  St)  58;  (176  Pa.  St)  58; 
(177  Pa.  St)  65;  (178  Pa.  St)  56;  (179.  180  Pa.  St)  57;  (181  Pa.  St) 
50;  (182  Pa.  St)  61;  (183»  184  Pa.  St.)  68;  (185  Pa.  St)  64;  (186  Pa. 
8t)  66;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  60;  (190  Pa. 
St)  70;  (191  Pa.  St)  71;  (192  Pa.  St)  73;  (193  Pa.  St)  74;  (194  Pa. 
6t)  76;  (196  Pa.  St)  78;  (196  Pa.  St)  79;  (197  Pa.  St)  80;  (198  Pa. 
8t)88. 


—  (16)  8;  (16)  87;  (17)  88;  (18)  40;  (19)  61;  (20)  78;  (21) 
70. 

..  CABOLnri.— (96)  4;  (27,  2^  29)  18;  (30)  14;  (81,  82)  17;  (83)  86; 
(94)  87;  (86)  88;  (86)  81;  (87)  84;  (38)  87;  (39)  80;  (40)  48;  (41)  44; 
(If)  46;  (48)  40;  (44)  51;  (46)  55:  (46)57;  (47)  58;  (48)  50;  (49)  61; 
(80)  68;  (61)  64;  (68)  68;  (68)  60;  (64)  71;  (65)  74;  (56,  67)  76;  (68)  70; 
(»)  — 


Dakota.  —(1)  86;  (8)  80;  (8)  44;  (4)  46;  (5)  40;  (6)  55;  (7)  58; 
(9)  50;  (9)  68;  (10)  66;  (11)  74;  (12)  76;  (13)  70. 


10  Schedule, 

TncNnsn.— (8S)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  86;  (91)  80; 
(92)  86;  (93)  48;  (94)  46;  (96)  49;  (96)  64;  (97)  66;  (98)  60;  (99)  68; 
(100)  66;  (101)  70;  (102)  78;  (103)  76;  (lOi)  78;  (105)  80;  (106)  88. 

TniH.  —(68)  8;  (69;  24  Tex.  App.)  6;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 
(27  Tez.  App.)  U;  (72)  18;  (78,  74)  16;  (75)  16;  (76)  18;  (77;  28  Tez. 
App.)  19;  (78)  88;  (79)  88;  (29  Tex.  App.)  86;  (80.  81)  86;  (82)  87; 
(30  Tex.  App.)  88;  (83)  89;  (84)  81;  (85)  84;  (31  Tex.  Cr.  Rep.;  86)  87; 
(86;  32  Tex.  Cr.  Rep.)  40;  (87;  33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Cr. 
Rep.;  88)  68;  (89,  90)  69;  (35  Tex.  Or.  Rep.)  60;  (36  Tex.  Cr.  Repw)  61| 
(91;  37  Tex.  Cr.  Rep.)  66;  (38  Tex.  Cr.  Rep.)  70;  (92)  71;  (39  Tex.  G^. 
Rep.)  78;  (40  Tex.  Cr.  Rep.)  76;  (93)  77. 

Utah. -(13)  67;  (14)  60;  (15)  68;  (16)  67;  (17)  70;  (18)  78;  (19)76;  (20) 
77;  (21)  81;  (22)  8a 

VnufOMT.— (60)  6;  (61)  16;  (62)  88;  (63)  86;  (64)  88;  (65)  86;  (66)  44; 
(67)  48;  (68)  64;  (69)  60;  (70)  67;  (71)  76;  (72)  88. 

ViBoraiA.  —(82)  8;  (83)  6;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  88;  (89) 
37;  (90)  44;  (91)  60;  (92)  68;  (93)  67;  (94,  95)  64;  (96)  70;  (97)  76; 
(98)  81. 

Washington.— (1)  88;  (2)  86;  (3)88;  (4)  81;  (5)84;  (6)  86;  (7)  88;  (8) 
40;  (9)  43;  (10)  46;  (11)  48;  (12)  60;  (13)  68;  (14)  68;  (15)  65;  (16)  68} 
(17)  61;  (18)  63;  (19)  67;  (20)  78;  <2I)  76;  (22)  79;  (23)  88. 

Wbst  Viroinia.  —  (29)  6;  (30)  8;  (31)13;  (32,  33)86;  (34)  86;  (35)  89; 
(36)  38;  (37)  38;  (38,  39)  45;  (40)  68;  (41)  66;  (42)  67;  (43)  64;  (44) 
67;  (45)  78;  (46)  76;  (47)  81. 

Wiscx)N8iN.  —(69)  8;  (70,  71)  6;  (72)  7;  (73)  9;  (74^  75)  17;  (76.  77)  80;  (78) 
83;  (79)  84;  (80)  87;  (81)  89;  (82)  33;  (83)  35;  (84)  86;  (85,  86)  39; 
(87)  41;  (88)  43;  (89)  46;  (90)  48;  (91)  61;  (92)  68;  (93)  67;  (94)  69; 
(95)  60;  (96,  97)  66;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  78;  (103) 
(104,  105)  76;  (106)  80;  (107,  108)  81;  (109)  83. 

Wtomino.  —  (3)  31;  (4)  68;  (5)  63;  (6)  71;  (7)  76;  (8)  8a 
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8TABB  DBCISIS-BBVBRSIIfO  PaiOR  DBCISION.— Aa 
«Roneoi]8  decision  sbould  not  be  continued,  unless  it  has  been  no 
^oag  the  rule  of  action  that  greater  Injustice  and  Injury  will  result 
by  a  reyersal    than  by  observing  and  following  it 

8TABB  DECISIS— WHEN  DOBS  NOT  APPLY.— Where  the 
decision  of  a  tribunal  is  subject  to  reriew  by  one  baring  superior 
tntborlty  over  It,  or  the  question  determined  may  be  passed  upon 
by  such  tribunal  in  another  case,  the  doctrine  of  stare  decisis  does 
not  apply  with  full  force  untfl  the  same  questions  hare  been  deter- 
mined by  the  court  of  last  resort 

MINES— RIGHTS  OP  LOCATOR.— PREVIOUS  TO  THE  ACT 
OP  CONGRESS  OF  1872  relating  to  mining  claims,  the  rights  of 
a  locator  were  limited  to  the  rein  upon  which  his  location  was 
made.  The  rights  to  surface  ground  attached  only  for  the  pur- 
pose of  the  conyenient  working  of  the  rein  so  located,  and  no 
rigbts  to  any  other  rein,  except  the  one  upon  which  the  location 
was  made,  were  given.  - 

STATUTES  —  CONSTRUCTION  —  CONFLICTING  PRO- 
VISIONS.—The  rule  that  as  between  conflicting  sections  in  the 
ttme  statute  the  last  in  order  of  arrangement  controls  is  ap- 
plicable only  when  there  is  nn  irreconcilable  conflict  between  the 
different  sections  of  the  same  act,  and  no  reasonable  construction 
wHl  harmonize  the  parts. 

MINES-€ROSS-VEINS— PRIOR  CLAIMAN'^^'S  RIGHTS.- 
Under  United  States  Revised  Statutes,  section  2336.  providing  thnt 
*Vbere  two  or  more  veins  intersect  or  cross  each  other,  priority  of 
title  shall  govern,'*  such  provisiou  refers  to  the  intersection  or 
crossing  of  veins  either  upon  their  strike  or  dip. 

MINES  —  CROSS-VEINS  —  SPACE  OF  INTERSECTION. — 
Under  section  2336  of  the  United  States  Revised  Statutes  relating 
to  the  ownership  of  cross-veins,  which  provides  that  the  subsequent 
locator  "shall  have  the  right  of  way  through  the  space  of  inter- 
section for  the  purposes  of  the  convenient  working  of  the  mine,*' 
the  "space  of  Intersection"  means  either  the  Intersection  of  veins 
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or  of  conflicting  claims,  and  grants  a  right  of  way  to  the  junior 
claimant  through  such  simce  for  the  conrenient  working  of  his 
mine  upon  the  Telns  which  he  owns  or  controls  outside  of  that 
space. 

MINES— TUNNEL  SITES-RIGHT  OP  WAT.— Undo-  section 
2328  of  the  United  States  Revised  Statutes,  proTiding  for  the 
running  of  tunnels  for  the  development  or  discovery  of  mines,  a 
tunnel  site  cannot  be  projected  and  its  tunnel  extended  underneath 
a  previous  valid,  subsisting  location,  for  the  purpose  of  discovering 
blind  leads  within  such  location. 

HINES-TUNNEIi  SITES-BLIND  LEADS— PRIORITY.- 
The  locator  of  a  tunnel  site  acquires  no  title  to  blind  leads  dis- 
covered in  his  tunnel  within  the  boundaries  of  a  prior  valid,  sub- 
sisting location  not  known  to  exist  p^^viously  to  the  commencement 
of  the  work  upon  the  tunnel. 

MINES— PRIORITY  OP  LOCATION.— ALL  RIGHTS  con- 
ferred by  a  valid  prior  location,  so  long  as  it  remains  in  full  force 
and  effect,  are  preserved  from  invasion  and  cannot  be  infringed 
upon  or  impaired  by  subsequent  locations. 

MINES— TUNNEL  SITE.— UNDER  SECTION  2323  of  th« 
United  States  Revised  Statutes  a  tunnel  site  can  only  embrace 
unappropriated  public  domain,  and  no  rights  are  conferred  to  extend 
such  tunnel  through  previous  valid,  subsisting  locations. 

MINES  —  TUNNELS  —  UNDISCOVERED  VEINS  —  PRB- 
6UMPTION.— In  the  absence  of  any  proof  to  the  contrary,  the 
presumption  attaches  that  afl  veins  discovered  in  that  part  of  a 
tunnel  which  extends  under  a  prior  valid,  subsisting  claim  belong 
to  the  latter  claim. 

MINES— LOCATION— PATENTS.— AS  AGAINST  A  COL- 
LATERAL ATTACK,  the  action  of  the  land  department  in  issuing 
patents  to  mining  claims  conclusively  settles  that  all  steps  necessary 
to  constitute  a  valid  location  of  such  claims  had  been  taken,  includ- 
ing the  discovery  of  mineral. 

MINES-TUNNELS— ESTABLISHING  CHARACTER  OP 
VEINS— TRESPASS.— The  locator  of  a  tunnel  site  who  attempts 
to  initiate  title  to  blind  veins  in  his  tunnel  underneath  a  valid  prior 
location  is  a  trespasser,  and  Is  not  entitled  to  develop  such  veins 
for  the  purpose  of  establishing  their  character* 

W.  E.  So  Belle,  for  the  appellant 

Golbum  ft  Dudley  and  J.  C.  Helm,  for  the  appellee. 

'  0A6BEBT,  J.  Appellee,  the  owner  of  the  Monarch,  Mam- 
moth Pearl,  Apex,  and  Champion  lode  mining  daims,  com- 
menced this  action  in  the  court  below  to  recover  damages  and 
restrain  appellant,  as  defendant,  from  removing  ore  claimed 
to  be  within  the  boundaries  of  these  claims,  and  to  which  it 
asserted  it  was  entitled  by  virtue  of  such  ownership,  and  also 
to  restrain  defendant  from  prosecuting  work  upon  a  tunnel 
which  the  latter  was  excavating  underneath  such  claims.  De- 
fendant answered,  justifying  its  removal  of  ore  and  excavation 
of  the  tunnel  upon  two  grounds:  1.  That  it  was  the  owner  of 
the  Victor  Consolidated  claim,  the  vein  of  which  crossed  each 
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of  those  embraced  within  the  daims  of  plaintiff;  2.  That  it 
was  the  owner  of  the  Ithica  tonnel  site,  pfojected  across  these 
daimsy  by  virtue  of  which  it  was  entitled  to  extend  a  tunnel 
underneath  theuL  That  in  prosecuting  work  thereon,  it  had 
penetrated  the  daims  of  plaintiff,  and  discoYeredy  located,  and 
elaimed  numerous  blind  veins  underneath  the  surface  of  such 
daims;  that  it  had  also  cut  the  vein  of  its  Victor  Consoli- 
dated daim  in  this  tunnd,  underneath  the  surface  of  plain- 
tiff's daims  and  removed  ore  therefrom  of  the  value  of  four 
hundred  dollars^  and  that  it  daimed  to  be  entitled  to  excavate 
and  run  this  ^  tunnel  for  the  purpose  of  discovering  such  blind 
wmna,  to  work  and  remove  ore  therefrom,  and  from  its  Victor 
Consolidated  vein.  By  stipulation  the  Champion  was  dropped 
from  the  case.  Upon  the  issues  made  by  Ihe  pleadings,  the 
facts  Uiereby  admitted,  a  stipulation  as  to  those  controverted, 
end  certain  documents^  evidence,  the  cause  was  tried  to  the 
court,  whidi  resulted  in  a  judgment  adjudging  plaintiff  to  be 
the  owner  in  fee  of  eadi  of  its  lode  claims  in  controversy  in 
their  entirety  as  patented,  and,  inter  alia,  with  respect  to  veins,. 
'Hoge&er  with  all  veine^  lodes,  or  ledges  having  their  tope  or 
apexes  therein,  and  induding  all  that  portion  of  the  sai^ 
Victor  Consolidated  vein  within  the  side  and  end  lines  of  the* 
plaintiff's  said  claims,  extended  downward  vertically,''  for  dam« 
sges  in  the  sum  of  four  hundred  dollars,  and  also  enjoining^ 
defendant  from  prosecuting  work  upon,  or  extending  its  tunneL 
underneath,  the  claims  of  plaintiff,  and,  with  respect  to  remov- 
ing ore,  enjoined  defendant  (employing  the  Isnguage  of  the 
judgment)  ''from  further  taking  ou^  extracting,  or  removing 
ore  by  means  of  said  tunnel,  or  otherwise,  from  within  the  side 
and  end  lines  of  plaintiff's  said  daims,  extended  downward 
verticaUy."  From  this  judgment  the  defendant  brings  the 
caitte  here  on  appeaL 

The  controversy  over  the  right  of  appellant  to  extend  its 
Ithica  tunnel  is  trcfni  the  point  where  it  enters  the  Monarch 
on  the  southerly  rid^  and  thence  across  the  daims  of  plain- 
tiff. The  blind  leads  discovered  are  in  that  portion  of  the 
tonnd  between  the  point  where  it  enters  plaintiff's  claims 
en  the  souih  and  the  breast  of  its  excavation.  The  vein  of 
tte  Victor  Consolidated  is  also  cut  in  this  tunnel  at  point 
marked  961.  The  conflict  in  the  lode  daims  of  the  respec* 
tive  parties  is  induded  in  the  territory  bounded  by  the  south 
side  line  of  the  Monarch,  the  nortli  side  line  of  the  Mammoth 
Pearl,  and  the  side  lines  of  the  Victor  Consolidated  between 
Ihese  two  linea    The  reproduction  of  the  plat  (page  20),  which 
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<h«  fuUrn  ftipukted  below  waa  oomet^  ahovisg  the  idM&n 
locttJon  of  tlM  nqpeeti¥6  propertiea  oipor  wUch  thia  contzoYenj 
uiiei^  will  iMtftriftHj  aid  ia  uiderataiidiBg  tho  quoitioiis  mr 
valvod. 


*  Wii  •■»  tMenA  from  ilatixig  ilie  pkadings  to  Mf  ooadd' 
ttabk  dtenty  or  deteiminixig  the  qiiestioiiB  ol  law  thereby  ja» 
aantedy  becanao  «n  tfaa  trial  bdow  it  waa  stLpuUted  that  &• 
faUowiiq^  an  invohcd:  '^l.  Whether  or  not  iha  Ithica  tmiBel, 
in  aach  pleadings  deBcribed,  is  entitled  to  a  right  of  way 
tfaroagh  plaintifPa  lodo  daima;  fL  Whether  or  not  defendant 
ham  acquired,  bj  rirtae  of  said  turnd  and  tumel  aite  loeatioDf 
ana  ownenhip  and  right  to  tl»  poeaeasion  of  the  blind  Teioi 
mt  ibereiii,  to  wi^  Yeins  or  lodea  not  appearing  on  the  anrf aoe, 
and  not  known  to  exist  prior  to  the  date  of  locatioii  of  said 
tunnel  site;  8.  Whe&er  or  not  defendant  la  the  owner  and 
enttfled  to  tka  oio  contained  in  the  yeis  cf  ita  Victor  Conaoti- 
dated  ^  daini^  within  the  snrfaoe  boondariee^  and  aeroaa  ^aii^ 
tilTB  lode  daima;  4w  Whether  or  not  the  defendant  may  in 
IhiB  erase  ifttrodooe  evidence  for  tiie  porpose  of  akowuig  that 


/ 
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there  WB8  no  discoyery  of  minenl  in  place  on  Qie  Honaieh 
and  Mammofh  Pearl  dauna  of  plaintiff,  prior  to  the  location 
of  said  tunnel  site/'  I 

From  the  pleadings,  erideneei  and  atipnlation  of  the  parties^ 
the  facts  established,  so  f ar  aa  material  to  the  controrerted 
questions  of  law  inyolved,  are,  that  eadi  of  appellee^s  claimi 
was  located  prior  to  either  tiie  lode  claim  or  tnnnel  site  of 
appelhint;  that  tiie  receiTer's  receipt  on  eadi  of  the  clauna  of 
appellee  issned  prior  to  the  location  of  the  tnnnel  nte,  and 
prior  to  the  issuance  of  receiver's  receipt  on  Hie  Yietor  Con- 
solidated; tiiat  tiie  patents  npon  the  lode  claims  of  appellee 
issued  prior  to  the  patent  on  Hie  lode  daim  of  appellant; 
that  the  patent  to  the  Apex  issued  prior  to  the  location  of 
(he  tnnnd  site^  and  on  the  Mammoth  Pearl  and  Monardi 
subsequent  to  sach  location;  that  the  vein  of  the  Victor 
Consolidated  was  discorered  and  located  from  the  surface, 
iras  not  known  to  exist  prior  to  such  discovery,  extends 
throughout  the  entire  length  of  that  daim,  and  on  its  strike 
crosses  each  of  the  veins  in  the  claims  of  appellee  upon 
vhich  they  were  respectively  discovered  and  located;  tiiat 
the  tunnel  cuts  numerous  blind  veins  nndemeath  the  surface 
of  the  claims  of  appellee,  which  do  not  appear  upon  the  sur- 
face, and  were  not  known  to  exist  prior  to  the  location  of  the 
tunnel;  that  the  vein  of  the  Victor  Consolidated  was  cut  in 
this  tunnel  nndemeath  the  claims  of  appellee,  and  ore  of  the 
Talue  of  four  hnndred  dollars  removed  therefrom.  It  also  ap- 
pears that  the  patents  upon  the  lode  claims  of  appellee  embrace 
the  conflict  with  the  Victor  Consolidated  without  any  reserva- 
tion as  to  their  surface  or  veins,  and  in  this  respect  conform 
to  the  receiver's  receipts  upon  such  claims;  that  tiie  patent  on 
the  Victor  Consolidated  excludes  the  snrfaoe  in  conflict  with 
the  claims  of  appellee,  and  all  veins  having  their  apex  within 
such  conflict,  which  are  the  same  exceptions  contained  in  the 
^  receiver's  receipt  for  that  claim ;  that  the  portal  to  the  Ithica 
tnnnel  site  was,  at  the  date  of  its  location,  on  public  domain ; 
that  work  thereon  was  prosecuted  diligently,  and  that  the 
location  of  such  tunnel  was  in  all  respects  regular;  that  all 
necessary  steps  were  taken  by  appellant  to  locate  the  blind 
teins  cut  in  such  tunnel  which  are  in  controversy  in  this 
case;  that  the  record  tities  of  the  claims  of  appellee  are  vested 
in  it,  and  the  record  titles  of  the  Victor  Consolidated,  the 
lihica  tunnel  site,  and  blind  veins  discovered  therein  under- 
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neath  tbe  claims  of  appellee  are  vested  in  appellant  The 
record  discloses  that  appellant  offered  testimony  tending  to 
prove  that  at  the  date  of  the  location  of  its  tunnel  site,  min- 
eral in  place  had  not  been  discovered  on  the  Monarch  and 
Mammoth  Pearl  lode  claims.  The  rights  of  the  parties  de- 
pend principally  upon  a  construction  of  the  following  sections 
of  the  Be  vised  Statutes  of  the  United  States: 

'^Sec.  2322.  The  locators  of  all  mining  claims  heretofore 
made  or  which  shall  hereafter  be  made^  on  any  mineral  vein, 
lode,  or  ledge,  situated  on  the  public  domain,  their  heirs  and 
assigns,  where  no  adverse  claim  exists  on  the  tenth  day  of  May, 
1872,  so  long  as  they  comply  with  the  laws  of  the  United  States, 
and  with  state,  territorial,  and  local  regulations  not  in  conflict 
with  the  laws  of  the  United  States  governing  their  possessory  ti- 
tle, shall  have  the  exclusive  right  of  possession  and  enjoyment  of 
all  the  surface  included  within  the  lines  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  surface  lines  ex- 
tended downward  vertically,  although  such  veins,  lodes^  or  ledges 
may  so  far  depart  from  a  perpendicular  in  their  course  down- 
ward as  to  extend  outside  the  vertical  side  lines  of  such  sur- 
face locations.  But  their  right  of  possession  to  such  out- 
side parts  of  such  veins,  lodes,  or  ledges  shall  be  confined  to 
such  portions  thereof  as  lie  between  vertical  planes  drawn 
downward  as  above  described,  through  the  end  lines  of  their 
locations,  so  continued  in  their  own  direction  that  such  planes 
will  intersect  such  exterior  parts  of  such  veins  or  "  ledges. 
And  nothing  in  this  section  shall  authorize  the  locator  or 
possessor  of  a  vein  or  lode  which  extends  in  its  downward 
course  beyond  the  vertical  lines  of  his  claim  to  enter  upon 
the  surface  of  a  claim  owned  or  possessed  by  another. 

''Sec.  2823.  Where  a  tunnel  is  run  for  ihe  development  of 
a  vein  or  lode,  or  for  the  discovery  of  minesy  the  owners  of 
such  tunnds  shall  have  the  right  of  possession  of  aU  veins  or 
lodes  within  three  thousand  feet  from  the  surface  of  such  tunnel 
on  tiie  line  thereof,  not  previously  known  to  exist,  discovered 
in  such  tunnel,  to  the  same  extent  as  if  discovered  from  the 
surface;  and  locations  on  the  line  of  such  tunnel  of  veins  or 
lodes  not  appearing  on  the  surface,  made  by  other  parties 
after  the  commencement  of  the  tunnel,  and  while  the  same 
is  being  prosecuted  with  reasonable  diligence,  shall  be  in- 
valid; but  failure  to  prosecute  the  work  on  the  tunnd  for  six 
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montbfl  shall  be  considered  as  an  abandonment  of  the  right  to 
all  nndiseoTered  veins  on  the  line  of  such  tunneL'' 

^Sec.  2338.  Where  two  or  more  veins  intersect  or  croes  each 
other,  priority  of  title  shaU  govern,  and  such  prior  location 
shall  be  entitled  to  all  ore  or  mineral  contained  within  the 
ipaoe  of  intersection;  bnt  the  subsequent  location  shall  have 
the  right  of  way  through  the  space  of  intersection  for  the 
purposes  of  the  convenient  working  of  the  mine.  And  where 
two  or  more  veins  unite,  the  oldest  or  prior  location  shall 
tike  the  vein  below  the  point  of  union,  including  all  the  space 
of  intersection.'' 

The  main  questions  presented  for  our  determination,  for 
ooQTenience,  we  summarize  as  follows:  1.  Is  appellant  the  own- 
er and  entitled  to  the  ore  contained  in  the  veins  of  its  Victor 
Consolidated  claim  within  the  surface  boundaries  of  appellee's 
lode  daims?  2.  Has  appellant  acquired,  by  virtue  of  its  tun- 
nd  site  location,  the  ownership  and  right  of  possession  to  the 
blind  veins  cut  therein  underneath  appellee's  claims,  and  is  its 
tunnel  entitled  to  a  right  of  way  through  the  lode  claims  of 
appellee  ?  ^  3.  Should  appellant  have  been  permitted  to  intro- 
duce evidence  for  the  purpose  of  showing  that  there  was  no 
discovery  of  mineral  in  place  on  the  Monarch  and  Mammoth 
Pearl  claims  of  appellee  prior  to  the  location  of  the  Ithica  tun- 
nel site?  All  these  were  answered  in  the  negative  by  the  court 
below. 

The  first  question  presented  involves,  particularly,  a  con- 
struction of  section  2336,  supra.  The  rights  of  a  junior  location 
to  the  ore  of  its  vein  embraced  in  the  conflict  with  a  senior 
have  been  determined  by  this  court  in  Branagan  v.  Dulaney,  8 
Cola  408,  8  Pac.  669,  and  in  several  subsequent  cases,  which 
have  adopted  the  doctrine  announced  in  that  case  on  this  subject^ 
and  if  we  adhere  to  the  law  as  announced  in  those  cases, 
then  the  rights  of  appellant  to  the  ore  in  the  vein  of  the 
Victor  Consolidated  included  in  the  territory  of  that  claim 
conflicting  with  that  of  appellee  are  fixed  and  settled;  for 
under  those  decisions  it  would  be  entitled  to  all  this  part  of 
its  vein,  except  where  it  intersects  the  veins  of  appellee's  claims. 
It  is  contended  by  counsel  for  appellee  that  the  ruling  in 
Branagan  v.  Dulaney,  8  Colo.  408,  8  Pac  669,  and  cases  follow- 
ing it,  is  wrong  and  that  this  question  should  now  be  recon- 
sidered. In  opposition  to  a  reconsideration  of  the  rights  of 
cross-lode  claimants,  as  declared  by  those  cases,  it  is  urged  that 
the  doctrine  of  stare  decisis  applies,  and,  even  if  wrong,  should 
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not  now  be  disturbed^  because  the  role  therein  annoimoed 
has  been  established  for  such  great  length  of  time  as  to  be- 
come a  settled  role  of  property  in  this  state.  We  are  aware 
of  the  gravity  of  reyersing  a  long- established  precedent,  and 
realize  that  it  shoidd  not  be  disturbed  except  for  the  most 
cogent  reasons;  that  tiie  people  of  this  commonwealth  have 
a  right  to  presume  that  when  a  question  has  been  once  set- 
tled by  this  court  that  its  decision  is  correct  and  that  all  may 
rely  upon  it  We  understand,  generally^  that  when  a  deci- 
sion has  established  a  settled  rule  of  property,  upon  whidi 
rights  are  predicated  (and  especially  those  relating  to  real 
estate),  the  law  will  be  adhered  to  by  the  court  announcing 
*®  it  and  those  bound  to  follow  its  adjudications,  even  if  erro- 
neous (Black  on  Interpretation  of  Jjblwb,  sec.  152),  but  this 
rule  is  not  inflexible.  Courts  are  not  bound  to  perpetuate 
errors  merely  upon  the  ground  that  a  previous  erroneous  de- 
cision has  been  rendered  on  a  given  question.  If  it  is  wrong, 
it  should  not  be  continued,  unless  it  has  been  so  long  tlie  rule 
of  action,  and  relied  upon  to  such  an  extent,  that  greater  in- 
justice and  injury  will  result  by  a  reversal,  though  wrong,  than 
to  observe  and  follow  it:  Black  on  Interpretation  of  Laws,  sec 
152;  Sutherland's  Statutory  Construction,  sec.  816;  Boon  v. 
Bowers,  30  Miss.  246,  64  ftjn.  Dec.  159. 

The  law  as  announced  in  Branegan  v.  Dulaney,  8  Colo.  408, 
8  Pac.  669,  has  led  to  much  confusion,  and  has  been  a  fruitful 
source  of  litigation.  Under  it  doubts  have  been  cast  upon  titles 
in  mining  properties,  and  supposed  rights  reduced  to  uncertain- 
ties. Judging  by  the  experience  of  the  past,  coupled  with  the 
knowledge  of  the  present  great  activity  in  mining,  to  some  ex- 
tent caused,  perhaps,  by  the  marked  improvements  in  mining  and 
the  reduction  of  ores,  this  industry  is  comparatively  in  its  in- 
fancy in  this  state;  and  if  the  rule  regarding  cross-leads  as  an- 
nounced by  this  court  is  wrong,  it  will  result  in  more  injury 
in  the  future  to  perpetuate  it  than  will  temporarily  be  caused 
by  its  reversal.  It  is  a  matter  of  coromon  knowledge  that  ever 
since  tiie  decision  of  this  court  on  that  question  its  correctness 
has  been  doubted  by  many  eminent  members  of  the  bar  of  this 
state  familiar  with  mining  law,  and  has  even  le&i  the  subject 
of  expression  to  that  eflfect  by  this  court — ^Argonaut  ete.  Co.  T. 
Turner,  23  Colo.  400,  58  Am.  St  Bep.  245,  48  Pac  685,  in 
which  it  was  said,  in  speaking  of  the  rights  conveyed  by  patent 
to  a  mining  claim,  that  it  conveys  all  lodes  or  veins  having  their 
apexes  within  the  boundaries  of  such  claim,  except,  perhaps^ 
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croflB-lodea.  This  doubt  has  been  generally  entertained  by  those 
engaged  in  minings  so  tiiat^  notwithstanding  the  length  of  time 
which  has  elapsed  since  the  rendition  of  the  first  decision  of  this 
court  on  this  question,  it  is  safe  to  assume  that  it  has  not  been 
implicitly  Telied  upon  as  a  sound  exposition  of  the  law  relating 
to  cross-leads,  and  that  in  the  ^  great  majority  of  instances 
parties  have  goyemed  themselyes  accordingly. 

The  law  construed  in  Branagan  t.  Bulaney,  8  Colo.  408,  8 
Pac.  669,  is  an  act  of  Congress.  The  doctrine  of  stare  decisis 
is  based  upon  the  assumption  that  the  rules  of  law  to  which 
this  doctrine  applies  have  previously  been  determined  by  a 
court  having  final  jurisdiction  of  the  questions  involved.  For 
this  reason,  wrbere  Ihe  decision  of  a  tribunal  is  subject  to  review 
by  one  having  superior  authority  over  it  for  that  purpose,  or  the 
question  determined  may  be  passed  upon  by  such  tribunal 
in  another  case,  the  doctrine  of  stare  decisis  does  not  apply 
with  full  force  until  the  same  questions  have  been  determined 
by  the  court  of  last  resort  The  construction  of  an  act  of 
Congress  cannot  be  said  to  be  authoritatively  settled  until 
passed  upon  by  the  highest  court  authorized  so  to  do.  This 
is  the  supreme  court  of  the  United  States.  It  has  never 
decided  the  question  regarding  cross-veins  as  presented  in 
the  case  at  bar.  The  decision  of  this  court  on  Ihat  question 
bay  be  reviewed  by  that  tribunal;  so  that  although  this  court 
has  given  the  statutes  affecting  cross-lodes  a  construction  which 
has  since  been  followed  in  this  state,  nevertheless,  as  these 
same  statutes  are  still  open  to  construction  by  the  highest 
tribunal  of  the  land,  their  meaning  on  the  subject  of  cross- 
kads  as  involved  in  this  case  has  not  been  finally  determined 
10  as  to  become  stare  decisis.  In  Arizona,  California,  and 
If ontanm  a  different  construction  regarding  the  rights  of  cross- 
lode  daimants  has  been  given  from  that  announced  by  the 
supreme  court  of  this  state:  Watervale  Min.  Co.  v.  Leach 
(Ariz.),  33  Pac.  418;  Wilhehn  v.  Silvester,  101  CaL  858,  85  Pac. 
997;  Pardee  v.  Murray,  4  Mont  834,  2  Pac.  16. 

Whether  or  not  the  reasons  given  for  this  conclusion  are 
•oond  is  not  material.  Sooner  or  later  this  question  must 
be  determined .  by  the  supreme  court  of  the  United  States, 
and  when  it  is,  the  law  thus  settled  must  be  followed  by 
all  the  courts  of  the  states  and  territories  in  which  the  act  in 
question  is  in  force.  For  these  reasons,  we  conclude  that 
dthough  this  court  has  passed  upon  the  identical  question 
^  regarding  eroes-veinB  now  involved,  it  is  not  precluded  from 
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again  oonsidering  it»  under  the  doctrine  of  stare  deciais^  or 
that  the  law  as  announced  by  this  court  in  preTiona  cases 
has  become  a  settled  role  of  property  in  this  state;  and  if 
upon  a  reconsideration  of  such  questions  we  conclude  that 
onr  previous  decisions  thereon  were  wrong,  we  should  not 
wait  for  a  superior  tribunal  to  so  declare. 

Before  proceeding,  however,  with  a  discussion  of  this  question^ 
we  suggest  that  were  it  not  for  the  expression  in  Argonaut  etc 
Co.  y.  Turner,  23  Colo.  400,  58  Am.  St  Rep.  245,  48  Pac. 
685,  the  action  of  the  trial  court,  in  refusing  to  follow  Branagan 
y.  Dulaney,  8  Colo.  408,  8  Pac  669,  would  certainly  be  subject 
to  criticism* 

Previous  to  the  act  of  1872  relating  to  mining  claims,  whichy 
with  a  few  modifications,  has  been  in  force  ever  since  its 
passage,  the  rights  of  a  locator  were  practically  limited  to 
the  vein  upon  which  his  location  was  made.  That  was  the 
thing  granted;  the  rights  to  surface  ground  only  attached 
for  the  purpose  of  the  convenient  working  of  the  vein  so  lo- 
cated; no  rights  to  any  other  vein,  except  the  one  upon  which 
the  location  was  made,  were  given.  Under  the  law  then  in 
force,  the  surface  ground,  with  the  vein  located,  varied,  con- 
trolled as  it  was,  in  a  great  measure,  by  local  rules,  or,  in  their 
absence,  by  the  judgment  of  the  land  department  in  each  par- 
ticular case,  as  to  the  area  necessary  for  the  convenient  work- 
ing of  the  mine,  so  that,  as  might  be  expected,  the  patents  issued 
under  the  law  prior  to  the  act  of  1872  embrace  surface  areas 
different  and  irregular  in  form.  By  this  latter  act  a  marked 
change  was  effected.  The  surface  area  which  could  be  controlled 
by  one  location  was  definitely  fixed,  and  this  area  being  exten- 
sive, it  was  necessary  that  rights  therein  should  be  definitely 
declared.  The  rights  of  the  locator  to  the  mineral  which  might 
exist  underneath  such  surface  area  was  no  longer  limited  to  the 
one  vein  upon  which  he  made  his  location.  By  section  2322, 
supra,  it  is  expressly  provided  that,  from  and  after  the  passage 
of  the  act  of  which  it  forms  a  part,  the  locators  of  all  mining 
claims  theretofore  or  subsequently  made  to  which  no  adverse 
**  rights  had  attached  on  the  tenth  day  of  May,  1872,  upon 
compliance  with  the  laws  and  regulations  governing  their  title, 
shall  have  the  exclusive  right  of  possession  and  enjoyment  of 
the  surface  included  within  the  lines  of  such  locations,  and  of 
all  veins  throughout  their  entire  depth  apexing  inside  of  such 
surface  lines  extended  downward  vertically,  although  such 
veins  might  so  far  depart  f roAi  a  perpendicular  in  their  course 
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downward  as  to  extend  ontside  of  the  vertical  side  linea 
This  section,  standing  alone,  would  seem  to  be  dear,  ezplidt, 
and  nnambignons.  It  provides  a  test  by  wMch  the  right  of 
a  locator  to  a  vein  inside  of  the  lines  of  his  location  extended 
downward  vertically  should  be  determined,  namely,  if  the 
top  or  apex  of  a  lode  was  within  the  bonndaries  of  his  daim, 
as  above  designated,  then  he  should  be  the  exdnsive  owner 
thereof,  provided,  of  conrse,  that  no  adverse  rights  thereto 
existed  at  the  date  of  his  location. 

It  is  claimed  by  oonnsel  for  appellant  that  this  section,  by 
implication,  excepts  cross-veins»  becanse  no  extralateral  rights 
are  given  such  veins;,  snch  rights  being  measured  by  the  end 
hnes  of  the  daim  extended  in  their  own  direction,  and,  as 
cross-veins  would  not  intersect  these  lines,  no  extralateral 
rights  would  attach  to  such  veins.  That  question  is  not  in- 
volved in  this  case.  Appellant  is  making  no  daim  to  any 
portion  of  the  veins  in  controversy  by  reason  of  extralateral 
rights;  and,  besides,  the  vein  of  the  Victor  Consolidated  is 
given  no  sudi  rights,  because  by  the  judgment  appellee  is 
ody  declared  to  be  the  owner  of  that  portion  of  the  vein 
within  the  boundaries  of  its  daims  extended  downward  verti* 
eslly.  The  most  that  can  be  said  for  this  section  on  account 
of  its  phraseology  is  that  cross-veins  are  not  given  extra* 
lateral  rights;  and  yet  we  can  conceive  of  a  location  where 
a  cross-vein  upon  its  strike  may  cross  the  one  upon  which 
the  location  is  made  and  intersect  both  end  lines;  but  grant- 
ing, for  the  sake  of  the  argument,  that  veins  crossing  the 
(me  upon  which  the  location  is  made  have  no  extralateral 
rights  (but  npon  that  question  we  express  no  opinion),  this 
wodd  only  operate  as  a  limitation  as  to  such  rights^  and  ^^ 
not  as  to  others  which  would  attach  by  virtue  of  a  location, 
for  naming  limits  of  a  grant  is  not  equivalent  to  saying  that 
nothing  is  granted  which  does  not  extend  to  those  limits :  Dd 
Monte  etc.  Min.  Co.  v.  Last  Chance  etc.  Min.  Co.,  171  IT.  S. 
65, 18  Sup.  Ct  Bep.  895.  It  is  by  virtue  of  section  2336,  par- 
ticdarly,  that  coimsel  for  appellant  contend  that  the  portion  of 
Qie  vein  of  the  Victor  Consolidated  in  controversy  belongs  to 
As  latter,  iheir  position  being  that  by  this  section  cross-veins 
are  excepted  fronv  the  operation  of  section  2322.  It  is  the  sec- 
tion oonstmed  in  Branagan  v.  Dulaney,  8  Colo.  408,  8  Pac  669, 
The  mle  adopted  by  the  court  in  construing  it  in  that  case 
is  an  arbitrary  one,  and  never  resorted  to  except  in  cases 
where  the  different  sections  of  an  act  are  in  conflict,  namely. 
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^BB  between  conflicting  oections  in  the  same  statute^  the  last  in 
order  of  arrangement  will  control" ;  and  applying  this  doctrine, 
reached  the  conclusion  that  under  section  2322^  tiie  locator  of  a 
claim  acquired  no  rights  to  cross-veins  apezing  within  the  limits 
of  his  location. 

The  rule  aboye  announced  is  only  applicable  when  there  is 
an  irreconcilable  conflict  between  the  different  sections  of  the 
same  act  and  no  reasonable  construction  will  harmonize  the 
parts;  but  as  the  two  sections  under  consideration  do  not 
conflict  in  all  their  terms^  the  real  question  presented  in  con- 
struing them  is^  Does  the  latter  qualify  the  former?  It  is 
presumed  that  each  section  is  intended  to  coact  with  eyerj 
other  of  the  act  of  which  it  is  a  part,  and  that  no  one  is  in- 
tended to  antagonize  the  general  purpose  of  the  enactment: 
Sutherland's  Statutory  Construction^  sec  160.  It  is  also  a 
rule  that  in  order  to  ascertain  the  legislatire  intent  every  section 
of  an  act  is  to  be  construed — that  it  is  to  be  construed  as  a 
whole  (Sutherland's  Statutory  Construction,  sec.  160;  Parkin- 
Bon  V.  State,  14  Md.  184,  74  Am.  Dec.  623),  and  that  construc- 
tion which  renders  the  whole  act  harmonious  and  gives  effect 
to  every  clause  and  part  is  to  be  favored:  23  Ency.  of  Law,  309; 
Brooks  V.  Mobile  School  Commrs.,  31  Ala.  227;  People  v. 
Bums,  5  Mick  114;  Patterson  v.  Spearman^  87  Iowa,  36. 

In  Branagan  v.  Dulaney,  8  Colo.  408,  8  Pac.  669,  it  was  as- 
sumed that  the  ''space  of  intersection^'  meant  the  intersection  of 
the  veins  of  conflicting  ^^  cross-locations,  and  as  the  mineral  in 
this  space  was  given  to  the  prior  location,  and  none  other,  that 
therefore  the  junior  locator  of  a  cross-lead  had  all  tlie  ore  of  his 
vein  within  the  space  of  intersection  of  the  conflicting  locations, 
save  at  the  space  where  the  veins  intersected.  Section  2836 
does  not  purport  to  provide  for  the  location  of  cross-veins 
over  territory  included  within  a  prior  valid  and  subsisting 
location.  Its  purpose  appears  to  be  to  flx  the  rights  of  the 
claimants  of  such  veins,  to  settle  what  might  otherwise  be 
conflicting  rights  between  claimants  of  veins  crossing  or  in- 
tersecting each  other,  and  provide  easements  for  the  benefit 
of  the  claimants  of  such  veins  (Wilhelm  v.  Silvester,  101  CaL 
358,  85  Pac.  997) ;  and  unless  in  making  such  prorision  it  im- 
pliedly gives  the  junior  cross-claimant  the  one  of  his  vein,  except 
at  the  point  where  it  intersects  the  vein  of  a  senior  location, 
the  doctrine  announced  in  Branagan  v.  Dulaney,  8  Colo.  408, 8 
Pac.  669,  cannot  be  upheld,  so  that  in  order  to  determine  what 
rights  are  conferred  upon  a  junior  crosB-claunant  imdw 
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aeetiaii,  tlie  real  qnaitioa  ia^  Wh&i  is  meant  by  the  ''q^ace  of 
inteEBaetioa"? 

Tba  words  employed  in  a  statate  are  to  be  construed  with 
reference  to  its  subject  matter  and  the  objects  soogbt  to  be 
tttained  (23  Ency.  of  Law^  322;  Brewer  y.  Blongher,  14  Pet 
178;  Sedgwick's  StatatoEj  Gonstractioi^  359),  as  wdl  as  the 
legidatiye  purpose  in  enacting  it^  and  its  language  should 
receive  that  construetLon  which  will  render  it  hannonious  with 
{hat  purpose,  rather  than  that  which  will  defeat  it:  Sedgwick's 
Statatoiy  Construction,  319;  Taylor  t.  Board  of  Commre., 
67  Ind.  383;  People  t.  lACombe,  99  H.  Y.  43,  1  N.  K  699. 
When  ambiguous^  its  general  intent^  as  gathered  from  the  stat- 
xkUf  fgrnishes  a:  key  by  which  its  ambiguities  may  be  solved,  and 
fiios  its  words  giyen  that  meaning  which  will  harmonize  with 
that  intent:  Sutherland's  Statutory  Construction,  sees.  218,  219. 
Conditions  with  reference  to  the  subject  matter  of  the  act,  which 
it  is  apparent  from  its  context  it  was  necessary  to  proride  for, 
may  also  be  considered  in  ascertaining  what  is  meant  by  that 
vhidi is  apparently  ambiguous:  People  y.  Lecombe,  99  N.  Y.  43, 
1 N.  K  599.  It  is  CYident  from  the  provisions  of  section  2322 
that  the  intent  ^^  of  Congress  was  to  give  to  the  locator  of  a 
eUim  to  which  no  adverse  rights  had  attached  every  vein  apex- 
ing  within  the  surface  boundaries  of  his  location,  unless  its  in- 
tent is  negatived  by  section  2336.  The  words  ^interaect^ 
and  ^crofls,"  as  used  in  this  section,  are  not  strictly  synony- 
mous, and  in  using  both  it  must  be  presumed  it  intended  to 
provide  for  different  conditions.  Veins  might  intersect,  either 
on  their  strike  or  dip,  and  net  cross;  in  tiiat  ev^it,  it 
wu  necessary  to  provide  which  location  should  have  the  ore 
at  the  space  of  intersection,  and  it  was  declared  that  the 
prior  location  should  have  the  ore  within  that  space.  In 
caae  they  crossed,  then  a  further  provision  was  necessary, 
tnd  it  was  provided  that  the  junior  location  should  have  the 
right  of  way  through  the  space  of  intersection  for  the  con- 
venient working  of  his  mine.  From  a  casual  reading  of  this 
lection,  it  might  be  inferred  that  the  ''space  of  intersection" 
meant  the  intersection  of  the  veins,  but  that  does  not  neces- 
sarily follow,  when  its  meaning,  as  ascertained  by  one  or 
m<ffe  of  the  canons  of  construction  which  may  be  invoked,  is 
smbiguousy  or  different  conditions  exist  which  would  control  its 
import,  or  if,  by  giving  it  that  limitation,  the  section  in 
which  it  occurs  conflicts  with  other  portions  of  the  aci  Pre- 
vious to  May  10,  1872,  as  before  noticed,  no  rights  attached 
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to  an;  vein  except  the  one  Dpon  which  the  location  was 
made.  All  rights  whicli  had  attadied  previoos  to  that  date 
were  in  no  manner  dieturbed :  V.  S,  ReT,  Stata.,  sees.  2382,  2341 
In  case  of  conflicting  crou-locationa  made  prioi  to  tliat  dato^ 
each  locator  would  hold  Hie  vein  located  upon  up  to  the  point 
where  tfaey  interaected  on  their  stiike.  It  was  necessary  to 
•ettle  which  shonld  hare  th«  oro  within  the  apace  of  intei^ 
sectiim  of  sndi  rdns,  and,  if  thej  crossed,  what  fcrther  rights 
the  junior  locator  should  have.  This  waa  done.  In  aoch  case 
intersection  would  clearly  mean  ttie  intersection  of  the  veins, 
tn  case  of  locations  made  under  the  act  of  1872,  or  prior  to 
that  date,  which  were  snbstantially  parallel,  the  respective  veins 
in  each  might  eitlier  intersect  or  cross  upon  their  dip,  in  whid 
event  it  would  be  necessary  "  to  provide  which  should  be  en- 
titled to  the  ore  within  tlia  space  of  vein  intersection ;  and  here 
again  the  meaning  of  "space  of  intersection,"  or  the  Bubject  to 
which  it  refers,  ia  the  intersection  of  the  veinB.  Again,  nnda 
the  conditions  last  noticed,  the  veins  might  nnite,  and,  to  pro- 
vide for  this  contingency,  it  was  declared  that  the  prior  location 
should  take  tKe  vein  below  the  point  of  union,  including  all  the 
"space  of  intersection,"  which  in  that  instance  also  refers  to 
the  intersection  of  the  veins. 

It  may  be  urged  that  the  construction  thus  far  of  this  eee- 
tion  is  in  conflict  with  section,  2322,  for  the  reason  that  nnder 
the  latter  the  ownership  of  the  apace  of  intersection  would 
depend  upon  which  vein  filled  that  space.  Granted  that  this 
may  be  true,  then  we  must  invol^  the  rule  that  an  act  most  be 
construed  aa  a  whole,  and  if  ttie  construction  of  section  2338 
so  far  given  modifies  section  2322,  it  is  not  riolsting  any  rule 
applicable  to  the  construction  of  different  sections  of  the  same 
ac^  which  apparently  conflict  This  constmction,  however, 
does  not  cause  any  conflict  between  the  two  sections.  Ihe  . 
former  gives  to  the  locator  the  veins  to  which  his  rights  at- 
tach throughout  their  entire  depth,  and  if  upon  their  etriln^ 
limiting  the  latter  to  rights  which  vested  prior  to  the  tenth 
day  of  May,  1872,  or  in  descending  into  the  earth,  a  body  at 
ore  bounded  by  the  foot  and  hanging  walls  of  bis  veins,  ex- 
tended in  their  general  course,  has  been  intruded,  fnHn  an- 
other source,  or  if  in  descending  they  unite  with  oth^  veini^ 
these  are  not  reasona  why  he  should  not  be  the  owner  of  sndi 
spaces  of  intersection,  or  enlargements  of  his  veins,  caused 
by  intersecting  or  uniting  with  others,  but,  on  the  contrary, 
according  to  the  terms  of  section  S322,  be  shoold  be,  pro- 
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Tided^  of  course^  that  his  title  is  prior  to  that  of  the  location  of 
the  veins  intersecting  or  uniting  with  hie;  so  that  the  construc- 
tion of  these  sections,  nnder  the  conditions  noted,  render  them 
hannonionsy  and  section  2336  simply  recognizes  that  in  con- 
flicts in  such  cases  priority  of  title  should  govem,  a  test  which 
is  clearly  in  harmony  with  section  2322,  and  limits  the  proYi- 
sions  of  section  233^  thus  far  to  easements  only. 

^^  It  may  also  be  said  that  an  easement  would  exist  in  favor 
of  a  junior  claimant  to  follow  his  vein  through  the  space  of 
intersection  caused  by  veins  crossing  upon  their  dip,  because 
by  section  2322  the  locator  is  entitied  to  follow  a  vein  in  its 
course  into  the  earth  outside  the  vertical  side  lines  of  his  loca- 
tion.   This  may  be  true,  but  as  to  veins  crossing  on  their  strike, 
no  such  right  is  impliedly  given  by  that  section,  and  as  we 
have  endeavored  to  demonstrate,  such  a  right  was  necessary 
under  conditions  above  noted.    In  case  of  locations  made  sub- 
sequent to  the  act  of  1872  which  cross  each  other,  or  those 
made  under  that  act  which  likewise  conflicted  with  locations 
made  prior  to  the  date  it  took  effect,  it  was  also  necessary  to 
provide  for  possible  conditions,  namely,  the  respective  rights 
of  the  daimants  of  such  locations,  within  the  conflict  of  their 
daims,  and  particularly  for  a  right  of  way  for  the  junior  claim- 
ant; and  the  vital  question  now  to  determine  is,  What  is  meant 
by  the  space  of  intersection  in  such  cases  as  employed  in  sec- 
tion 2336,  and  which  party  would  own  the  ore  of  the  vein  of 
the  junior  location  within  that  space  ?    We  again  reiterate  that 
the  dear  intent  of  section  2322  was  to  give  the  locator  of  a 
daim  to  which  no  adverse  rights  were  in  existence  at  the  date 
of  his  location  all  veins  apexing  within  its  surface  boundaries. 
That  eminent  jurist,  Mr.  Justice  Brewer,  with  his  extended 
experience  in  mining  litigation,  certainly  spoke  advisedly,  in  Del 
Monte  etc  Min.  Co.  v.  Last  Chance  etc.  Min.  Co.,  171  TJ.  S.  55, 
18  Sup.  Ct  Bep.  895  (although  the  precise  question  now  being 
eonsidered  waa  not  there  presented),  when  he  said,  in  speaking 
of  the  rights  of  a  locator  under  the  provisions  of  this  section: 
'^very  vein  whose  apex  is  within  the  vertical  limits  of  his  sur- 
face lines  passed  to  him  by  virtue  of  his  location.    He  is  not 
limited  to  only*those  which  extend  from  one  end  line  to  another 
or  from  one  side  line  to  another,  or  from  one  line  of  any  kind 
to  another;  but  he  is  entitied  to  every  vein  whoee  top  or  apex  lies 
within  his  surface  lines.''    To  the  same  effect  is  the  language 
employed  in  Wilhehn  v.  Silvester,  101  Cal.  358,  35  Pac.  997.  By 
that  section,  he  has  been  given  titie  to  all  such  veins.    Such 
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being  the  cate>  was  it  intended  by  aectiaii  2S36  to  modif  j  that 
grant,  or  yest  title  in  a  croia-claimani  ^  to  any  part  of  a  vein 
apexing  within  the  boundariea  of  a  prior  valid  location,  and 
especially,  what  righii  were  intended  to  be  gzanied  or  fixed 
under  the  conditions  now  being  considered? 

It  proTides  that  in  such  cases  priority  of  title  shall  be  the 
test  by  which  the  ownership  of  the  ore  at  the  space  of  inter- 
section  shall  be  determined.  That  is  in  accord  with  the 
rights  conferred  by  section  8328.  So  stating^  however,  is  not 
equivalent  to  a  grant  That  language  does  not  import  that 
an  exception  is  carved  ont  of  an  estate  which  has  aheacfy 
passed.  Under  tiie  facts  now  in  mind,  tiie  senior  locatoiv  Iqr 
virtae  of  section  8388,  wotdd  own  the  ore  of  tiie  jimior  cross- 
vein  within  the  boundaries  of  his  location,  and  before  that 
right  could  be  devested  under  section  2336,  it  must  appear  from 
the  wording  of  the  latter  that  such  right  is  thereby  expressly 
excepted.  That  the  language  of  litis  section  is  not  suscept- 
ible of  the  construction  that  creates  sudi  an  exception,  it 
seems  to  us  is  dear,  when  we  bear  in  mind  that  whidi  we 
have  already  stated— ^at  it  does  not  pretend  to  deal  with 
the  location  of  cross-veins  over  senior  valid  locations,  but 
the  purpose  of  which  was  to  provide  for  easements  and  setBe 
rights  which  otherwise  might  be  doubtful  or  the  snbjeefc 
of  controversy,  without  some  further  declarations  than  tfaoee 
contained  in  section  2328;  and  so  we  conclude  that  to  render 
the  two  sections  harmonious,  the  space  of  intersectkm  as 
used  in  section  2336,  when  applied  to  the  facts  now  being  con- 
sidered, means  the  iutersection  of  the  daima:  Barringer  ft 
Adams  on  the  Law  of  Mines  and  Mining,  472,  473. 

Under  section  2322  no  rights  were  given  the  owner  of  a  loca- 
tion crossing  a  prior  one  to  invade  the  latter  for  any  porpoes 
in  following  his  vein  upon  its  strike.  This  was  an  important 
matter;  without  such  right  a  portion  of  his  daim  might  bs 
rendered  valueless^  but  if  the  expression,  ^spaoe  of  intersec- 
tion/' is  limited  to  the  intersection  of  veins  as  the  space 
through  whidi  he  should  have  a  right  of  way  for  the  con- 
venient working  of  his  mine,  it  would  be  of  no  avail,  for  he 
would  have  no  right  under  whidi  he  could  reach  that  easement; 
^  and  so  again,  in  order  to  recognize  one  which  would  be 
of  any  value  to  the  junior  cross-daimant^  the  space  of  in- 
tersection must  also  mean  the  inteisection  of  the  claims: 
Morrison's  Mining  Bights^  9th  ed.,  115.  The  learned  author 
of  the  work  just  died,  in  treating  the  subject  of  title  to  ore 
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iidiiied  in  the  qpaoe  of  inteisectioa  as  between  ocmflicting 
€niB-locati(mSy  under  section  2336,  gives  flie  following  cogent 
jetsons  wkj,  in  hie  opinion,  as  between  snch  locations,  the  owner 
of  the  junior  has  a  right  of  way  tbrongh  the  senior,  but  no 
light  to  the  ore  of  the  claim  which  he  crosses: 

^t  was  witiiin  the  power  of  Congress,  by  a  sabseqaent  danse, 
to  have  made  the  crossing  lode  an  exception  caryed  out  of 
the  general  grant  of  the  words  of  the  previona  section,  but 
has  it  attempted  so  to  do?  The  only  grant  of  section  2336 
is  the  laght  of  way,  which  of  itself  implies  ihat  it  is  not  a  grant 
of  the  vein,  but  of  an  eaaemen^  to  wbdch  the  estate  of  the  prior 
location  is  made  servient*' 

^0  give  any  part  of  the  space  of  intersection  to  the  holder 
of  tba  later  location  would  be  to  take  from  the  older  loca* 
tion  something  already  granted  to  it  To  create  an  exception 
oat  of  his  grant  aa  he  originally  takes  it^  under  act  of  Con- 
gKBt,  would  require  in  the  wording  of  the  act  expressions 
as  strong  aa  are  required  to  create  an  exception  in  a  deed* 
An  exception  ia  equivalent  to  the  reconveyance  of  land  already 
eanveyed.  A  right  of  way  is  not  an  exception,  but  a  reservation 
which  may  be  inferred  from  any  wording  indicating  an  in- 
tention to  oreate  an  easement  It  takes  nothing  from  the 
body  of  the  grant  of  the  first  locator,  but  oompels  the  first 
kettor  to  use  or  hold  his  grant  or  claim  sol^ect  to  a  right  or 
priTilq;e  to  the  junior  or  overlapping  claimant  of  reaching  the 
other  end  of  hia  claim  by  passage  through  the  senior  location.^' 

Under  tiie  conclusion  reached  in  Arizona,  California,  and 
Montana,  in  the  cases  above  dted,  the  ore  within  the  space 
of  overlapping  claima  would  belong  to  the  owner  of  the  senior 
location.  In  the  Arizona  case,  that  condusion  waa  reached 
iqNm  the  ground  that  the  expression  ^space  of  intersection'' 
^  meant  intersection  of  the  veins ;  that  they  might  so  in- 
tersect upon  either  their  strike  or  dip;  but  aa  to  the  former, 
it  waa  Ibnited  to  locations  made  prior  to  the  tenth  day  of 
Kay,  1872.  The  learned  judge  who  wrote  the  opinion  in 
that  case  appears  to  have  given  it  careful  consideration,  but 
in  seeking  to  harmonize  the  two  sections,  it  seems  to  us^  fell 
into  the  error  of  (1)  holding  that  the  space  of  intersection 
meant  intersection  of  veins  only;  (2)  imposed  a  limit  upon 
Ae  provisions  of  the  section  when  he  announced  that  it  only 
tppUed  to  the  intersection  of  veins  upon  their  strike,  under 
locations  made  prior  to  May  10,  1872,  which  is  not  warranted, 
fither  expressly  or  by  implication;  and  (3)  by  so  doing  neces- 
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Barily  deprived  a  junior  location,  made  under  the  act  of  187^ 
of  the  right  of  way  across  a  senior  location,  if  the  former 
crossed  the  latter.  In  the  Calif  omia  case^  the  eminent  jurist  who 
wrote  the  opinion  seema  to  have  entertoined  similar  viewa  re- 
garding the  application  of  this  section  to  rights  which  vested 
prior  to  May  10, 1872,  but^  except  as  to  those  rights,  indined  ta 
the  conclusion  that  this  section  only  referred  to  the  intersection 
of  veins  upon  their  dip,  whidi  would  also  result  in  depriving  t 
junior  croes-claimant  of  a  most  important  right  We  think  that 
Chief  Justice  Beatty,  who  concurred  in  the  opinion  in  that  case, 
more  nearly  announced  the  true  doctrine  when  he  said : 

^  think,  however,  that  too  much  is  conceded,  both  in  the 
opinion  of  the  court,  and  in  the  argument  of  counsel  for  re- 
spondent, in  assuming  that  the  provisions  of  section  2336  can- 
not be  applied  to  locations  made  since  the  passage  of  the 
mining  law  of  187S  on;  veins  which  intersect  upon  their  strike, 
without  bringing  it  in  conflict  with  the  plain  tenns  of  sec- 
tion S328.  This  wholly  unwarranted  assumption  has  leen 
{he  source  of  all  the  trouble  and  difficulty  which  Hie  land 
office  and  some  of  the  state  courts  have  encountered  in  fheir 
attempts  to  construe  provisions  of  a  statute  which  are  in  pe^ 
feet  harmony,  but  which  have  been  erroneously  supposed  to 
be  inconsistent 

The  opinion  in  the  Montana  ^ase  is  not  altogether  dear, 
^  but  seems  to  limit  the  space  of  intersection,  as  applied  to  the 
facts  there  presented,  to  the  intersection  of  the  conflicting 
daims,  but  does  not  enter  into  a  discussion  of  the  subject; 
so  that  although  we  agree  with  the  condusion  reached  in 
each  of  those  cases,  we  cannot  accept  the  limitations  imposed 
upon  the  provisions  of  this  section,  or  indorse  the  reasons 
advanced  by  the  learned  writers  of  the  opinions  in  the  An- 
sona  and  Califomia  cases. 

Our  condusion  is,  that  the  provisions  of  section  2836  apply 
to  locations  made  under  the  act  of  1872  as  well  as  before, 
refer  to  the  intersection  or  crossing  of  veins  either  upon  flieir 
strike  or  dip;  that  the  space  of  intersection,  in  determining 
the  ownership  of  ore  within  such  space,  means  either  inter- 
section of  veins  or  conflicting  claims,  according  to  the  facts 
in  each  particular  case,  and  grants  a  right  of  way  to  the 
junior  claimant  for  the  convenient  working  of  his  mine  throu^ 
such  space  upon  the  veins  (underneath  the  surface)  which 
he  owns  or  controls  outside  of  that  space.  This  constmction 
renders  the  two  sections  entirely  harmonious,  gives  effect  to 
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rrerj  danse  and  part  of  each^  and  in  so  far  as  section  2336 
regnlateB  or  in  any  manner  provides  for  rights  as  between 
conflicting  claims,  it  applies  only  to  intersections  consistent  with 
all  the  provisions  of  section  2322. 

As  we  understand  the  rulings  of  the  land  department  in 
iflsoing  patent  for  conflicting  mining  claims,  there  is  always- 
excepted  from  the  surface  of  the  junior  that  portion  conflict^ 
ing  with  the  senior,  as  well  as  all  veins  apexing  within  suck 
conflict  This  practice  is  in  accord  with  our  views,  and,  al- 
though such  a  construction  would  not  be  controlling,  the  in- 
terpretation put  upon  the  act  by  those  whose  duty  it  ha9 
bem  to  construe,  execute,  and  apply  it,  is  entitied  to  muck 
weight:  23  Ency.  of  Law,  339;  Frost  y.  Ffeiffer,  26  Colo.  338,, 
68  Pac.  147;  People  y.  Le  Fevre,  21  Colo.  218,  40  Pac  882. 

Tbe  receiver's  receipt,  as  well  as  the  patent  issued  appel- 
lant, excepted  therefrom  all  veins  apexing  within  the  conflict 
between  its  daim,  the  Victor  Consolidated,  and  those  of  ap- 
pellee. The  patents  to  the  latter  granted  all  such  veins,  and* 
**  thus  all  rights  attaching  by  virtue  of  priority  of  locatioi^ 
ba?e  been  preserved  to  appellee.  The  location  of  the  Vic- 
tor Consolidated  was  junior  to  that  of  the  claims  of  appellee, 
and  from  this  fact,  and  the  views  expressed,  it  follows  that 
appellant  cannot  complain  of  the  judgment  of  the  lower  court 
in  80  far  as  it  awards  to  appellee  the  vein  of  the  Victor  Con- 
■olidated,  and  all  veins  apexing  within  the  boundaries  of  the 
daims  of  the  latter,  and  awarded  damages  for  the  removal  of 
ore.  These  views  are  in  conflict  with  the  case  of  Branagan  r. 
Bnlaney,  8  Colo.  408,  8  Pac  669,  and  that  case,  as  also  those  of 
this  court  following  it,  in  so  far  as  they  conflict  with  the  doctrine 
now  announced  regarding  conflicting  croes-daimB,  arc  overruled^ 
The  language  of  the  judgment  of  the  lower  court  regarding- 
the  rights  of  appellant  in  the  conflicting  territory  is  very  ex- 
plicit,  but  only  extends  to  acts  of  trespass,  and  does  not  pro- 
hibit those  which  it  may  exercise  therein  by  virtue  of  itv 
ownership  of  the  Victor  Consolidated  claim* 

The  determination  of  the  second  question  presented  involves 
a  construction  of  section  2328,  supra.  The  contention  of  coun. 
sel  for  appellant  is  that  in  all  patents  for  lode  claims  blind 
leads  are  excepted,  and  that  the  patentee  takes  no  titie  thereto- 
b7  virtue  of  patent  In  answer  to  this,  we  have  only  to  ad- 
vance one  Btq>  further  in  the  construction  of  section  2323,. 
and  call  attention  to  the  fact  that  the  test  there  applied  by 
which  the  ownership  of  veins  embraced  in  a  valid,  subsisting 
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location  is  detennined  ifl,  that  they  apex  witliin  the  bound- 
aries of  his  claim  extended  downward  vertically^  without  re- 
gard to  where  such  apexes  may  be  with  reference  to  the  sur- 
face; so  that  again  the  question  presented  is,  Does  section 
2328  conflict  with,  or  in  any  manner  modify,  the  provisions 
of  section  2322?  And  in  construing  them  the  same  rules 
must  be  observed  relative  to  the  construction  of  an  act  contain- 
ing different  sections  that  have  already  been  invoked.  The 
former  provides  what  rights  may  be  acquired  to  blind  veins 
discovered  in  a  tunnel  run  for  the  development  of  the  vein, 
or  for  the  discovery  of  mines,  but  upon  what  ground  may 
such  tunnel  be  run,  or  within  what  territory  must  the  blind  ^ 
leads  discovered  therein  be  located,  in  order  to  give  the  discoverer 
any  rights  thereto?  A  valid  location  of  a  mining  claim,  so 
long  as  it  is  in  full  force  and  effect,  operates  as  a  bar  to  a  second 
of  the  premises  so  claimed:  Belk  v.  Meagher,  104  U.  S.  279; 
Gwillim  V.  Donnellan,  115  TJ.  S.  45,  5  Sup.  Ct  Hep.  1110;  Del 
Monte  etc.  Min.  Co.  v.  Last  Chance  etc  Min.  Co.,  171  D.  S.  55, 
18  Sup.  Ct.  Bep.  895.  The  only  exception  is  that  a  given  loca- 
tion  leaves  open  to  others  such  rights  therein  as  do  not  attach  by 
virtue  of  such  location;  in  other  words,  that  a  location  only 
carries  with  it  such  rights  as  it  is  entitled  to  under  the  law  by 
virtue  of  which  it  is  made,  and  that  rights  not  attaching  are 
reserved  to  others.  It  is  upon  this  ground  that  appellant  con- 
tends that  its  right  to  the  blind  leads  in  question  attach;  that 
ii^  that  under  section  2323  these  veins  are  impliedly  excepted 
from  the  locations  and  patents  of  appellee's  claims.  If  such 
a  conclusion  can  be  deduced  from  the  sections  under  con- 
sideration, they  are  hopelessly  in  conflict,  for  first  there  is 
granted  all  veins  the  ownership  of  which  is  determined  in 
the  manner  we  have  designated,  including  blind,  and  then 
immediately  following  the  grant  to  the  latter  is  withdrawn. 
A  location  can  take  no  rights  which  conflict  with  a  prior 
valid  one,  so  long  as  it  is  kept  alive.  The  law  contemplates, 
and  the  authorities  recognize,  that  the  very  life  of  a  mineral 
location  depends  upon  the  fact  that  it  is  made  upon  unap- 
propriated mineral  domain,  and  with  the  one  exception  already 
noticed,  this  requirement  extends  to  the  entire  location,  that 
is,  it  cannot  embrace  any  ground,  nor  can  it  initiate  any 
rights  within  the  boundaries  of  a  prior  valid,  subsisting  lo- 
cation, except  those  reserved  from  the  latter.  This  rule  ex- 
tends to  all  classes  of  mineral  locations ;  in  other  words,  priority 
determines  the  rights  between  conflicting  locations.    The  tun- 
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Bd  of  appellant  was  commenoed  upon  ground  open  to  location, 
but  at  &e  time  it  was  located  and  work  ftereon  commenced 
Hie  gromid  embraced  within  the  claims  of  appellee  had  al- 
ready been  located  and  claimed  as  lode  daima,  eo  that  the 
rights  of  appellee  to  the  ground  within  the  bonndaries  of  its 
daima^  and  the  leads  in  question^  had  attached  before  appellant 
■*  attempted  to  initiate  any  title  thereto^  and,  therefore,  none 
attached  by  virtue  of  the  location  of,  or  work  upon,  its  tun- 
sd  dte,  unless  it  appears  that  by  virtue  of  section  2323  a 
toimel  for  the  discovery  of  blind  leads  may  be  projected  across 
and  extended  into  prior  valid,  subsisting  locations,  and  title  to 
the  blind  leads  discovered  within  the  boundaries  of  such  claims 
ifaus  be  secured*  It  provides  how  inchoate  rights  to  blind 
.vdns  may  be  initiated;  how  they  may  become  absolute;  but 
nowhere  does  it  in  terms,  either  expressly  or  impliedly,  dedaie 
that  for  these  purposes  it  may  be  projected  into  or  across 
prior  valid  locations.  To  give  it  the  interpretation  Umt  it  does 
is  to  inject  a  meaning  of  which  it  is  not  susceptible,  renders  it 
irreconcilable  with  the  provisions  of  the  section  preceding,  and 
overthrows  the  doctrine  of  priority— the  foundation  upon  which 
mining  rights  rest  It  does  not  provide  that  under  a  location 
for  tonnel  site  purposes  a  right  is  granted  to  search  for  minerals 
in  lands  belonging  to  another,  or  that  thereby  a  location  for  such 
purposes  can  be  carved  out  of  appropriated  public  domain,  while 
limiting  it  to  locations  for  tunnel  site  purposes  to  ground  not 
pieriously  appropriated  renders  it  harmonious  with  section  232S. 
That  the  latter  was  the  clear  meaning  and  intent  of  Congress 
b  passing  the  act  of  which  these  two  sections  form  a  part 
is  apparent  from  the  further  reading  of  section  1^323,  whidi 
in  tmns  provides  that  locations  on  13ie  line  of  the  tunnel 
contemplated  by  this  section  of  veins  not  appearing  on  the 
surface  made  by  others  after  the  commencement  of  work  there* 
on,  and  while  it  is  being  prosecuted  with  reasonable  diligence 
shall  be  invalid— «  dear  recognition  of  Ac  controlling  principle 
of  priority.  Counsel  for  appellant  assert  that  Enterprise 
IGn.  Co.  T.  Bico-Aspen  Ifin.  Co.,  16T  V.  8.  108,  17  Sup.  Ct 
Rep.  762,  and  Ellet  t.  Campbell,  18  Colo.  610,  88  Pac.  821, 
aSSrmed  in  16T  TJ.  S.  11©,  IT  Sup.  Ct  Bep.  764,  are  authority 
for  their  propositions,  that  blind  leads  are  excepted  from  all 
locations  and  patents;  that  no  rights  to  sudi  leads  attach  until 
fiscovered;  that  a  tminel  site  may  be  projected  across  and  its 
tmmel  extended  undemeatili  previous  vaSd,  subsisting  locations^ 
snd  title  to  blind  ^  leads  discovered  in  such  tunnel  vrithin  the 
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^undaries  of  such  claims,  not  knovn  to  exist  preTiona  to  the 
•coQuaencemeiit  of  work  thereon,  may  be  tliua  acquired  by  the 
owner  of  Buch  tunnel.  Xeithcr  of  such  ca^es  so  hold,  and  while 
they  cannot  be  said  to  be  directly  in  poiot,  because  the  facte 
in  the  case  at  bar  and  thoee  are  entirety  different,  \ei  by 
-enalogy  the  principle  upon  which  the  right  to  blind  lead* 
diGcovercd  and  located  under  the  section  of  the  statute  relative 
to  tunnel  sites  which  was  applied  in  thoee  cases  is  the  same 
«B  that  upon  which  we  base  our  decJeioD  here,  vis.,  priority 
of  location,  for  in  each  of  those  cases  the  tunnel  site  was 
located  prior  to  the  date  of  the  location  of  the  lode  daims  within 
territory  embraced  within  the  tunnel  site  location,  and  within 
the  boundaries  of  which  the  blind  leads  woe  discovered  and 
located,  which  were  the  subject  of  controvert.  It  was  np<Hi 
this  ground,  as  we  read  and  understand  the  opinions  in  these 
«aees,  in  connection  with  the  facts,  that  the  inchoate  rights 
of  the  tunnel  claimants  to  such  leads  were  predicated,  and  by 
virtue  of  vhicb,  when  discovered  on  the  line  of  the  tunnel,  they 
t)ecome  absolute.  On  the  subject  under  consideration,  one  fur- 
ther question  needs  to  be  determined,  namely:  Has  appellant 
a  right  of  way  for  its  tunnel  through  the  territory  of  appellee? 
It  is  contended  by  counsel  for  appellant  that,  under  section  2338 
of  the  Hcviaed  Statutes  of  the  United  States  and  section  3141 
of  tliUs'  Annotated  Statutes,  it  is  entitled  to  such  right  The 
first  of  these  sections  provides  that  in  the  absence  of  necessary 
legislation  by  Congress,  the  legislature  of  a  state  may  provide 
rules  for  working  mines  involving  easements,  drainage,  and 
other  necessary  means  to  their  complete  development,  and  that 
these  conditions  shall  be  fully  expressed  in  the  patent.  The  seo- 
tion  of  Mills'  Annotated  Statutes  referred  to  provides  that  a 
tunnel  claim,  located  in  accordance  with  its  provisions,  shall 
tiave  the  right  of  way  through  lodes  which  may  lie  in  its  course; 
but  it  will  be  observed  that  this  section  only  refers  to  tunnels 
located  for  the  purpose  of  discovery,  and  if  any  of  its  provisions 
are  still  in  force,  which  appears  to  be  doubted  in  Ellet  v.  Camp- 
bell, 18  Colo.  510,  33  Pac.  621,  they  can  have  do  *^  ap- 
plication to  the  case  at  bar,  because  the  section  of  the  Revised 
Statutes  only  provides  for  easements  for  the  development  of 
mines;  and  the  section  of  Mills'  Annotated  Statates  relied  npcm 
does  not  attempt  to  confer  any  such  rights,  but  is  limited 
to  the  one  purpose  of  discovery.  In  this  respect  it  has  been 
clearly  superseded  by  the  act  of  Congress,  so  that  if  appellant  is 
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entitled  to  the  right  ckimed,  it  must  attach  by  virtue  of  some 
proTifiion  of  this  act 

Mining  rights  are  statutory,  but  not  purely  so.    They  re- 
late to  real  estate,  and  such  rights  as  are  not  defined  or 
limited  by  statute  are  still  controlled  by  the  rules  of  the  com- 
mon law.    Such  rights  aa  are  conferred  by  a  valid,  prior  lo- 
cation, so  long  as  it  remains  in   full  force  and  effect,  are 
preserved  from  invasion  and  cannot  be  infringed  upon  or  im- 
paired by  subsequent  locations  (Lindley  on  Mines,  sec  363), 
and  are  as  fully  protected  under  the  rules  of  the  common 
law  as  any  other  classes  of  real  estate.    Under  the  statutes, 
the  subsequent  locator  has  no  right  to  penetrate  a  senior  valid, 
subsisting  location  underneath  its  surface  boundaries  extended 
downward  vertically,  except  for  the  purposes  specified  in  the 
mining  laws.     We  will  not  undertake  to  specify  what  these  ex- 
ceptions may  be,  but,  so  far  as  they  are  not  fixed  by  statute^ 
the  possession  and  enjoyment  of  the  ground  underneath  the 
surface  of  a  valid,  subsisting  location  cannot  be  invaded.    These 
exceptions  do  not  include  a  right  to  drive  a  tunnel  through  auch 
a  location  for  the  purposes  of  discovery. 
/    We  are  not  aware  that  the  precise  questions  presented  for 
•ur  determination,  which  we  have  designated  as  proposition 
second  in  the  former  part  of  this  opinion,  have  ever  been 
passed  upon  by  an  appellate  court    In  the  case  of  Stratton 
V.  Gold  Sovereign  etc.  Co.,  1  Mill's  Legal  Adviser,  350,  in  which 
case  complainant  brought  an  action  to  restrain  defendant  from 
extending  a  tunnel  through  the  claim  of  the  former,  which  had 
been  located  prior  to  the  date  of  the  tunnel  site,  the  defendants 
answered  that  they  were  driving  such  tunnel  for  the  avowed 
purpose  of  discovering  ^®  and  claiming  blind  veins  within  the 
territory  of  complainant's  claims.  Complainant  applied  to  Judge 
Hallett  for  a  temporary  injunction,  which  he  granted,  and  in  the 
course  of  his  opinion  said:  '^Chapter  6  of  the  Sevised  Statutes 
provides  for  three  kinds  of  locations  on  the  public  mineral  lands, 
which,  in  conmion  speech,  are  called  Hode  locations,'  'tunnd 
locations,'   and   placer  locations.'     When  a  location  has  been 
properly  made  in  either  class,  and  so  long  as  it  shall  be  fully 
maintained  by  use  and  enjoyment,  or  by  patent,  the  territory  em- 
braced in  such  location  is  not  subject  to  adverse  location  by  a 
claimant  of  the  same  class  or  any  other  class.    The  reason 
is  that  the  territory  covered  by  such  location  has  been  severed 
from  the  public  domain  and  has  become  private  property  which 
u  no  longer  open  to  a  new  appropriation." 
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Our  constniction  of  section  2323  is  that  a  tnnnel  site  can 
only  embrace  unappropriated  public  domain,  and  that  under 
it  no  rights  are  conferred  to  extend  a  tunnel  through  previous 
valid,  subsisting  locations.  From  the  record  before  us,  ap- 
pellant had  no  right  to  invade  the  premises  of  appellee,  through 
its  tunnel,  and  in  the  absence  of  any  proof  to  the  contrary, 
the  presumption  attaches  that  all  veins  discovered  in  that 
part  of  its  tunnel  under  appellee's  claims  belong  to  the  lat- 
ter (Wakeman  t.  Norton,  24  Colo.  192,  49  Pac.  283),  and  the 
judgment  of  the  court,  that  appellee  was  the  owner  of  these  veins 
and  enjoining  appellant  from  further  extending  its  tunnel  into, 
or  using  that  portion  of  it  under  the  claims  of  appellee^  is 
correct. 

The  final  question  passed  upon  by  the  trial  court,  under 
the  stipulation,  relates  to  the  offer  of  appellant  to  prove  that 
at  the  time  of  the  location  of  its  Ithica  tunnel  site   no  ore 
had  been  discovered  in  the  Monarch  and  Mammoth  PearL 
This  offer  was  denied.    At  the  time  the  tnnnel  site  was  lo- 
cated and  work  commenced  thereon,  receiver's  receipts  had  been 
obtained  for  these  claims,  upon  which  patents  subsequently 
issued.    These  evidences  of  title  took  effect  by  relation  as  of 
date  of  the  location  of  the  respective  claims:  *^  Lindley  on 
Mines,  sec.  783.    As  against  a  collateral  attack,  the  action  of 
the  land  department  in  issuing  such  patents  conclusively  settled 
that  aU  steps  necessary  to  constitute  a  valid  location  of  >  these 
mining  claims  had  been  taken,  which  included  the  discovery  of 
mineral.    This  question  has  been  so  frequently  decided  that  we 
do  not  deem  it  necessary  to  discuss  it:  Lindley  on  Mines,  sec.  777; 
Davis  v.Weibbold,  139  IT.  S.  607, 11  Sup.  Ct  Eep.  628;  Poire  t. 
Wells,  6  Colo.  406 ;  Justice  Mining  Co.  v.  Lee,  21  Colo.  260,  63 
'Am.  St  Bep.  216,  40  Pac.  444;  Smelting  Co.  v.  Kemp,  104  II. 
S.  636 ;  Steele  v.  Smelting  Co.,  106  TJ.  S.  447,  1  Sup.  Ct  Bep. 
389.    It  is  contended  on  behalf  of  appellant  that  this  principle 
is  not  applicable  as  between  tunnel  site  and  lode  locations,  be- 
cause its  rights  were  not  inrolved  in  the  patent  proceedings.     Aa 
to  inchoate  rights  which  attach  to  a  tunnel  location,  this  may 
be  true,  but  it  had  none  unless  it  successfully  attacked  the  title 
of  appellee  in  apt  time,  for  the  location  of  appellee's  claims  was 
prior  to  the  location  of  the  tunnel  site.    At  the  time  of  that 
location    receiver's    receipt  had    issued  upon    the    Mammoth 
Pearl  and  Monarch.    We  cannot  understand  how,  upon  any 
possible  theory,  the  rule  announced  is  not  applicable  as  between 
a  tunnel  site  location  over  a  prior  lode  location  upon  which  a 
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patent  has  already  issued.  So  long  as  the  title  to  the  claiing 
of  appellee  was  only  evidenced  by  receiver's  receipt,  it  was  still 
subject  to  an  attack  in  a  way;  but  when  patent  finally  issued 
upon  these  claims,  it  conclusively  settled,  as  against  the  junior 
location  of  appellant's  tunnel  site,  that  all  steps  necessary  to 
constitute  a  valid  location  of  appellee's  claims  had  been  taken. 

Enrols  are  assigned  upon  the  action  of  the  court  below  in  de- 
nying appellant's  petition  to  remove  the  cause  to  the  circuit  court 
of  the  United  Stiaites  for  the  district  of  Colorado.  No  argu- 
ment is  made  on  this  assignment,  and  we  therefore  decline  to 
consider  or  pass  upon  it. 

A  further  error  assigned  and  argued  by  appellant  is  that  the 
court  erred  in  overruling  its  motion  for  leave  to  develop  the 
blind  veins  in  its  tunnel  within  the  lines  of  appellee's  claims  for 
the  purpose  of  establishing  their  character.  Its  ^  acts  in  at- 
tempting to  initiate  title  to  these  veins  was  a  trespass  which  it 
was  not  entitled  to  continue  under  any  leave  of  court. 

This  disposes  of  all  the  questions  argued,  and,  finding  no  error 
in  the  record,  the  judgment  of  the  district  court  is  afiirmed. 


What  Otoum  or  Zatersectlnfr  I«odes  are  Inolnded  In  Klneral  Patento* 

and  What  BiffHts  In  Such  IfOdea.* 

s 

Cro$8  or  Interseeiinff  7df».~The  determination  of  the  rights  of 
locfitors  In  cross  or  intersecting'  veins  of  miaera]  bearing  rock  turns 
upon  the  construction  of  sections  2322  and  2330  of  the  United  States 
BevlBed  Statutes.  By  the  terms  of  section  2322,  the  locator  of  a 
mining  claim  Is  granted  the  exclusive  right  of  possession  and  enjoy- 
ment of  the  sarface  Included  within  the  lines  of  his  location,  and 
of  an  veins  throughout  their  entire  depth,  the  top  or  apex  of  which 
lies  Inside  of  such  surface  Ilnes^  extended  downward  vertically^ 
ilthough  such  veins  so  fttr  depart  from  a  perpendicular  In  their 
course  downward,  as  to  extend  outside  the  vertical  side  lines  of 
toch  surface  locations.  This  section  dearly  gives  to  a  locator  all 
Teins  apexlnj^  within  the  boundaries  of  his  claim.  The  extent 
of  the  grant  given  by  this  section  was  well  stated  in  Del 
Monte  Bfln.  Co.  v.  Last  Ghanee  Mln.  Co.,  171  U.  S.  65,  18  Sup.  Gt 
Rep.  889:  *^E?very  vein  whose  apex  Is  within  the  vertical  limits 
of  his  surface  lines  passed  to  him  by  vhrtue  of  his  location.  He 
is  not  limited  to  only  those  which  extend  from  one  end  line  to 
mother,  or  ftom  one  side  Une  to  another,  or  from  one  line  of 
any  kind  to  another;  but  he  is  entitied  to  every  vein  whose  top 
or  apex  lies  within  his  surface  lines.*' 

Section  2398  reads  as  follows?  "Where  two  or  more  veins  Intersect 
or  cross  each  other,  priority  of  title  shall  govern,  and  such  prior 

^BBmSIVCI  TO  MONOGRAPHIC  MOXn. 
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location  shall  be  entitled  to  all  ore  or  mineral  contained  wltliin  the 
space  ot  Intersection;  but  the  subsequent  location  shall  have  the 
right  of  way  throngh  the  space  of  intersection  for  the  purposes  of 
the  convenient  working  of  the  mine.  And  where  two  or  more 
veins  unite,  the  oldest  or  prior  location  shall  take  the  vein  bdow 
the  point  of  union,  including  all  the  space  of  intersection.** 

Prior  to  the  decision  in  the  principal  case,  it  had  become,  appar- 
entiy,  the  settted  law  of  Colorado  that  section  2886  was  in  direct 
conflict  with  section  2822,  the  grant  to  a  prior  locator  undor  section 
2822  not  including  cross-veins,  and  that  the  locator  of  a  cross-vein 
unoer  section  2886  had  both  the  right  of  way  through  the  first 
vein  and  all  the  ore  within  the  lines  of  the  prior  claim  crossed, 
except  at  the  precise  point  of  intersection.  Branagan  t.  Dulaney, 
8  Colo.  408,  8  Pac.  668,  which  established  this  rule,  was  followed 
by  later  cases  both  in  the  state  courts  and  in  the  United  States 
courts  sitting  in  Colorado:  See  these  cases  collected  in  the  mono- 
graphic note  in  58  Am.  St  Rep.  275-277.  Under  this  former  Colo- 
rado rule,  the  "space  of  intersection'*  was  held  to  mean  the  Inter- 
section of  veins  or  lodes,  and  not  the  intersection  of  claims,  and 
was  held  to  include  veins  which  Intersect  on  their  strike  within 
the  conflicting  limits  of  two  locations,  as  well  as  veins  which 
intersect  on  their  dip.  On  the  other  hand,  the  courts  of  California 
and  Arizona  harmonized'  these  two  sections  of  the  statute,  and  gave 
full  effect  to  section  2322,  by  holding  that  a  prior  locator  had  a 
right  to  all  veins  which  apexed  within  the  boundaries  of  his  claim, 
including  an  Intersecting  or  cross-vein,  and  that  a  Junior  locator  of 
such  cross-vein  had  no  right  whatever  to  any  of  the  mineral  within 
the  boundaries  of  the  prior  location,  nothing  being  granted  to  him 
by  section  2336,  but  a  right  of  way  through  the  space  of  Inter- 
section for  the  convenient  working  of  his  mine:  See  Wilhelm  v. 
Silvester,  101  Cal.  858,  85  Pac.  997;  WaterviUe  Min.  Co.  y.  Leach 
(Ariz.),  33  Pac.  418.  These  cases  also  hold  that  by  "space  of  Inter- 
soctlon"  Is  meant  the  intersection  of  veins,  and  not  the  inter- 
section of  claims,  and  that  section  2336  does  not  apply  to  veins 
or  lodes  which  Intersect  upon  their  strike  within  the  conflicting 
limits  of  claims  located  since  the  mining  act  of  1872,  but  applies 
solely  to  veins  which  cross  or  Intersect  upon  their  dip. 

A  diagram  illustrating  the  difference  between  the  California 
doctrine  and  the  early  rule  announced  by  the  Colorado  cases,  will 
be  found  In  the  monographic  note  in  58  Am.  St  Rep.  276. 

The  principal  case  overrules  the  early  Colorado  cases,  and  giveB 
a  rule  differing  in  part  from  the  one  laid  down  in  the  Callfom'a 
and  Arizona  cases.  It  agrees  In  general  with  the  conclusion  reached 
in  the  latter  cases,  and  is  In  harmony  with  their  doctrine  to  this 
extent,  that  It  reserves  to  a  prior  locator  all  rights  in  the  veins 
and  lodes  which  upez  within  the  boundaries  of  his  claim,  wheth<v 
they  are  cross  or  intersecting  veins,  or  otherwise,  and  denies  to 
a  junior  locator  on  a  cross-vein  any  right  to  the  mineral  therein* 
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witliin  the  boundaries  of  the  prior  location.  Upon  this  one  point* 
tlien,  tbe  aotborltles  are  harmonious,  and  to  this  extent  the  con- 
itmctloa  of  sections  2822  and  2336  may  be  considered  as  finally 
fettled,  because  the  principal  case  was  affirmed  in  this  particular 
hj  the  supreme  court  of  tbe  United  States  in  Calhoun  etc  Min. 
Ca  y.  AJax  etc.  Min.  Go.,  182  U.  &  499,  21  Sup.  Gt  Bep.  &A. 
The  doctrine  of  the  principal  case  differs  from  the  California  rule, 
boweyer,  in  this  respect,  that  the  former  construes  the  term  "space 
of  intersection/'  as  used  in  section  2336,  in  determining  the  owner- 
•hlp  of  ore  within  such  simce,  to  mean  both  the  intersection  of  veins 
and  tbe  intersection  of  conflicting  claims  according  to  tbe  facts  in 
each  particular  case,  and  that  section  2386  applies  to  locations  made 
under  tbe  act  of  1872,  and  refers  to  the  crossing  of  yeins  either  upon 
their  strike  or  dip. 

Tbe  practical  effect  of  the  differences  between  the  California  and 
tbe  new  Colorado  rules  is  very  materiaL  Under  the  former  a  junior 
locator  under  section  2836  seemingly  acquires  no  right  of  way 
icroes  a  senior  location,  if  the  Teins  cross  on  their  strike  within  the 
conflictbig  limits  of  the  locations,  since  this  section  does  not  apply 
to  such  veins,  and  the  "space  of  intersection"  refers  solely  to  tbe 
intersection  of  the  veins.  While,  under  the  doctrine  of  the  prin- 
cipal case,  a  junior  location,  while  acquiring  no  right  to  any  of  the 
ore  witUn  the  boundaries  of  the  senior  claim,  would  have  a  right  of 
way  across  the  senior  location  for  tbe  convenient  worldng  of  bis 
mine.  The  principal  case,  in  criticising  the  California  and  Arizona 
rule,  points  out  that  the  construction  placed  upon  section  2886 
"necessarily  deprived  a  junior  location,  made  under  the  act  of  1872, 
eC  the  right  of  way  across  a  senior  location.  If  the  former  crossed 
the  tetter."  To  the  same  effect  is  Morrison's  Mining  Bights,  ninth 
edition,  page  115,  where,  in  discussing  the  meaning  of  the  term 
"^ce  of  intersection,"  it  is  said:  "If  the  cross-lode  have  the  right 
of  crossing  at  the  point  of  actual  vein  crossing  only,  how  is  it  to  be 
worked  across  the  ground  between  the  side  line  and  tbe  space  of  . 
ictual  vein  intersection?  Of  what  avail  would  such  right  of  cross- 
ing be  to  those  owning  no  easement  or  estate  in  such  intervening 
Cround?  It  is  dear,  then,  that  to  make  the  act  have  a  just  and 
iencible  meaning,  the  'space  of  intersection'  refers  to  tbe  whole  dis- 
tance from  side  line  to  side  line."  This  construction  of  section  2336 
has  the  merit  of  preserving  to  a  junior  claimant  a  substantial,  and 
valnable  right,  and  at  the  same  time  does  not  deprive  a  senior  loca- 
tor of  any  ore  to  which  he  is  entitled,  though  such  a  construction  is 
diaracterized  in  Waterville  Min.  Co.  v.  Leach  (Ariz,),  83  Pac.  418, 
as  "the  grossest  brutality  of  statutory  construction." 

As  previously  stated,  the  principal  case  was  affirmed  upon  appeal 
to  tbe  United  States  supreme  court,  in  Calhoun  etc.  Biin  Co.  v. 
A]ax  etc  Biin.  Co.,  182  U.  S.  490,  21  Sup.  Ct  Bep.  885.  AU 
the  questions  raised  and  passed  upon  by  the  supreme  court 
of  Colorado,   however,    were   not   determined    upon    appeaL    So 

far  as  concerned  the  rights  of  a  juni<ff  claimant  to  the  ate  con- 
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tfiined  in  its  vein  whlcli  crossed  the  lode  of  a  senior  locator,  within 
tLe  surface  boundaries  and  across  the  claim  of  the  senior  locator, 
the  case  Is  authority  for  the  rule  that  the  junior  claimant  is  entitled 
to  none  of  the  ore  within  the  senior  location.  As  respects  the  is- 
sues in  this  case,  sections  2322  and  2386  were  held  not  to  conillcl 
at  all,  the  latter  section  simply  supplementing  the  former  and  im- 
poslug  a  servitude  upon  the  senior  location,  but  not  otherwise  affect- 
ing the  exclusive  rights  given  it  by  section  2322.  The  court,  how- 
ever, declined  to  define  the  precise  meaning  of  the  term  ''space  of  In* 
tersectlon,"  or  to  declare  the  extent  of  the  right  of  way  given  to  a 
junior  location,  whether  such  right  of  way  was  only  through  the 
space  of  intersection  of  the  veins,  as  is  held  by  the  supreme  courti 
of  California  and  Arizona,  or  through  the  space  of  intersection  of 
the  claims,  as  is  declared  by  the  principal  case. 

VciM  UnUtnQ.~-The  latter  part  of  section  28S8  provides  that 
*'where  two  or  more  veins  unite  the  oldest  or  prior  location  shall 
talkO  the  vein  below  the  point  of  union,  including  all  the  space  of 
intersection."  The  word  "below^  in  this  section  was  held  not  to 
mean  "beyond,"  in  Lee  v.  8tahl,  13  Colo.  174,  22  Pac.  436;  hence  the 
section  was  deemed  to  apply  to  veins  which  unite  on  their  dip,  but 
not  to  veins  which  unite  on  their  strike.  A  similar  construction  Is 
at  least  suggested  by  the  court  in  Wilhelm  v.  Silvester,  101  CaL  399; 
86  Pac.  WT.  An  interesting  situation  under  this  section  arose  hi 
Little  Josephine  Min.  Co.  v.  FuUerton,  08  Fed.  621,  where  the  plain- 
tiff was  the  owner  of  two  mining  claims,  tte  veins  of  whlcb  united 
below  the  surface,  and  at  a  much  greater  depth  met  the  vein  of  the 
defendant's  claim,  which  claim  had  been  located  long  after  the  eai^ 
Her  of  the  plaintiff's  claims.  The  court  held  it  to  be  wholly  Imma- 
terial whether  the  defendant's  location  was  prior  to  the  plaintiff's 
junior  location  or  not,  since  upon  the  union  of  the  plaintlfl*s  veins 
his  senior  location  took  the  entire  vein,  and  the  title  to  the  vein  be- 
low the  point  of  union  related  back  to  the  time  of  such  senior  lo- 
cation, and  hence,  where  the  plaintlfTs  vein  united  with  the  defend- 
ant's, the  plaintifTs  location,  being  the  oldest,  was  entitled  to  the 
entire  vein  below  the  point  of  union  including  all  the  space  of  In- 
tersection. In  Roxanna  Gold  Min.  etc  Co.  v.  Cone,  100  Fed.  168» 
where  two  veins,  whose  apices  were  In  different  claims,  united  in 
their  dip  outside  of  such  claims  and  within  the  perpendicular  ex- 
tension of  the  side  lines  of  another  claim,  it  was  held  that  the  owner 
of  this  last  claim  had  no  interest  in  either  vein,  and  therefore  could 
not  contest  as  to  the  rights  in  the  vein  beyond  the  point  of  union. 
In  an  action  between  two  adjoining  claims,  the  veins  of  which 
united  below  the  surface,  to  determine  as  to  who  was  entitled  to 
the  vein  below  the  point  of  union,  it  was  held  that  a  location  must 
be  considered  as  having  been  made  at  least  as  early  as  the  date  of 
its  patent:  Champion  Min.  Co.  v.  Consolidated  etc  Min.  Ca.  75  CaL 
7S»  16  Pac  613. 
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BBEWEB  T.  GOEDON. 

[27  Oola  m,  69  Pftc  404.] 

VBNUB  OF  Cmii  ACTION— RE8IDBNCB  OF  DBFBND- 
ANT— INDBMNITY  BOND.— An  action  brought  by  a  eherlff  upon 
an  indemnity  bond,  where  there  is  no  provision  that  the  contract 
of  Indemnity  shall  be  performed  in  any  particolar  county,  and  the 
defendants  are  not  serr^  in  the  coonty  of  the  plaintifTs  residence* 
most  be  tried  In  the  conntf  of  the  defendants*  residence,  under  a 
statute  providing  that  an  action  shall  l>e  tried  In  the  county  where 
the  defendants  reside. 

VIDNUID  OF  ACTION— CONTRACra— THE  COUNTY  where 
a  contract  is  made  does  not  control  the  county  where  the  action 
aball  be  tried,  unless  the  contract  is  to  be  performed  in  such  county. 

Charies  D.  Hajt,  Thomas  Macon^  and  Daniel  Fieacott,  for 
the  plajniiffs  in  erroi; 

W.  A.  Hill,  for  the  defendant  in  error. 

^^  CAMPBELL,  a  J.  This  action  was  bronght  in  the 
connty  court  of  Morgan  county  by  Gteorge  A.  Gordon,  sheriff 
9i  that  county,  against  the  defendants  upon  a  bond  given  by 
them  to  indemnify  him,  as  sheriff  for  seizing  personal  prop* 
ertjr  under  a  writ  of  attachment  Upon  issues  joined  there 
waa  a  judgment  against  the  defendants,  from  which  they  have 
appealed,  and  assigned  and  argued  numerous  errors. 

The  ruling  isi  the  court  denying  defendants'  application  f oae 
a  change  of  the  place  of  trial  was  wrong,  and  the  judgment 
aust  be  reversed  for  that  reason.  Ordinarily,  we  would  deter- 
mine &e  other  legal  propositions  raised  upon  review,  if  for  no 
other  reason,  for  the  benefit  of  the  lower  court  in  the  event  of 
a  new  triaL  But  after  the  erroneous  adverse  ruling  upon  the 
defendants'  motion  for  a  change  of  the  venue,  the  court  acted 
without  jurisdiction  in  all  subsequent  proceedings.  This^  taken 
in  connection  witii  the  fact  that  if  a  new  trial  is  had  it  must  be 
m  the  eounty  court  ol  Arapahoe  eoimty  and  before  another 
jadge,  leads  us  to  withhold  opinian  upon  questions  which  may 
not  again  be  raised. 

The  facts  are  that  this  bond  was  signed  and  eealed  in  Arap- 
iboe  eounty,  Colorado,  and  approved  by  the  sheriff  in  Morgan 
county,  and,  when  this  suit  on  the  bond  was  instituted,  the 
flaintiff  lived  in  Morgan  cotmty,  but  defendants  resided  in,  and 
•ervioe  of  summons  was  had  upon  them  in,  Arapahoe  county. 
The  bond  is  an  ordinary  bond  of  indemnity,  and  contains  no 
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provisian  making  it  payable,  or  declaring  that  it  is  to  be  per- 
formed, in  any  particular  county.  Before  filing  their  answer, 
the  defendants  claimed  the  privilege  of  being  sued  in  the  county 
of  their  residence;  and  upon  a  proper  **•  diowing  of  the  facts 
by  motion  and  affidavit  asked  that  the  place  of  trial  be  so 
changed,  which  application  was  overruled. 

Section  27  of  the  code  governs  this  case.  It  provides:  'Hji 
aU  other  cases  the  action  shall  be  tried  in  the  county  in  which 
{he  defendants,  or  any  of  them,  may  reside  at  {he  commence- 
ment of  the  action,  or  in  the  county  where  the  plaintiff  resides 

when  service  is  made  on  the  defendant  in  such  county 

Actions  upon  contracts  may  be  tried  in  the  county  in  which  the 
contract  was  to  be  performed.'' 

In  Denver  etc  R  B.  Co.  v.  Cahill,  8  Colo.  App.  158,  45  Pac. 
285,  it  was  held  that  the  first  portion  of  this  section  is  intended 
as  a  statement  of  a  general  rule,  which  is  modified  in  partioo- 
lar  instances  by  succeeding  portions^  one  of  which  is  that  the 
action  may  be  tried  in  the  county  in  which  the  contract  is  to 
be  performed;  and  that  if  an  action  upon  a  contract  is  com- 
menced either  in  the  county  in  which  the  contract  is  to  be  per- 
formed, or  where  the  defendant  resides,  the  place  of  trial  can- 
not be  changed  upon  the  groimd  that  the  county  designated 
is  not  the  proper  county.  We  believe  this  to  be  the  proper  con- 
struction of  the  section. 

It  is  contended  by  plaintiffs  in  error  that  this  contract  of  in- 
demnity was  made  in  Arapahoe  county,  and  by  defendant  in 
error  that  it  was  made  in  Morgan  county,  {he  parties  apparently 
supposing  that  the  determination  of  this  question  settles  the 
place  of  trial.  We  are  satisfied  that  the  bond  did  not  become 
obligatory  upon  the  indemnitors  until  it  was  approved  by  the 
sheriff,  and  this  approval  was  made  in  Morgan  county ;  and  so, 
if  the  place  where  the  contract  was  made  is  controlling,  the 
county  designated  in  the  complaint  is  the  proper  place  of  trial: 
2  Parsons  on  Contracts,  8th  ed.,  sees.  582,  583. 

But  the  place  whete  (he  contract  was  made  does  not  neces- 
sarily control  the  place  where  the  action  shall  be  tried.  A  eon- 
tract  may  be  made  in  one  county  to  be  performed  in  another 
county.  Unless  the  case  comes  within  some  of  {he  eoDoeptions 
contained  in  the  latter  part  of  the  section,  the  pioper  counly 
in  which  this  diaracter  of  action  should  be  ^^^  tried  is  (he 
county  of  defendant's  residence,  unless  defendant  is  served  in 
the  county  where  the  plaintiff  resides.  In  this  bond  there  is 
no  provision  (hat  the  contract  of  indemnity  is  to  be  performed 
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in  any  particular  cotinty,  and  fhe  defendants  were  no{  served 
in  the  county  of  plaintiff^s>  but  in  the  county  of  defendants', 
residence.  Therefore,  it  was  the  privilege  of  the  defendants 
to  have  tiie  action  tried  in  Arapahoe  county,  iheir  domicile. 
The  fair  construction  of  section  ^7  leads  to  this  conclusion,  and 
the  only  authorities  we  have  found  lend  it  support 

Lhidheim  t.  Muschamp,  72  Tex.  33,  IS  S.  W.  125,  was  a  suit 
against  the  sureties  on  a  bond  conditioned  that  a  contractor 
should  build  a  house  in  accordance  with  the  plans  and  specifi- 
eations  embodied  in  a  written  contract  The  building  contract 
▼as  to  be  performed  in  the  county  of  the  plaintifCs  (obligee's) 
residence,  and  the  sureties  (obligors)  lived  in  another  county. 
Suit  was  brought  against  the  sureties  in  the  county  where  the 
plaintiff  resided,  and  where  the  building  was  constructed,  and 
it  was  held  that  it  was  the  privil^e  of  the  defendants  to  have 
the  suit  brought  in  the  county  of  their  residence.  The  case 
did  not  fall  within  the  exception  to  the  general  rule,  that  suit 
may  be  brought  in  the  ooimty  where  the  contract  was  to  be  per- 
formed, because  the  bond  was  not  specifically  to  be  performed 
in  any  particular  coimty. 

Cohen  t.  Munson,  59  Tex.  236,  was  an  action  against  the 
ioreties  upcm  an  administrator's  bond  where  administration 
was  pending  in  a  different  county  from  that  of  the  sureties' 
residence.  The  action  was  brought  in  the  former  county,  and 
it  was  held  that  it  should  have  been  brought  in  the  latter,  the 
ooort  saying:  '^o  entitle  a  plaintiff  to  sue  in  a  county  other 
than  the  residence  of  the  defendant,  he  must  bring  his  case 
clearly  within  one  of  the  exceptions  of  the  statute.  The  fifth 
exception  seems  to  contemplate  that  the  instrument  of  writing 
should  plainly  provide  that  the  obligation  for  the  breach  of 
which  the  defendant  is  sued  is  to  be  performed  in  a  cotmty 
different  from  that  in  which  the  defendant  resides.  We  do 
u*  not  consider  that  an  administrator's  bond,  under  the  stat- 
ute, compels  the  surety  to  answer  for  the  defalcations  of  his 
principal  in  any  particular  county,  and  hence  that  he  must  be 
sued  in  the  county  of  his  residence.'' 

The  Texas  code  (Tex.  Ber.  Stats.  1896,  art  1194)  is  sub- 
stantially the  same  as  section  27  of  our  code.  It  is  that  '^o 
person  who  is  an  inhabitant  of  this  state  shall  be  sued  out  of 
the  county  in  which  he  has  his  domicile,  except  in  the  follow- 
ing cases:  ....  Where  a  person  has  contracted  in  writing 
to  perform  an  obligation  in  any  particular  county,  in  which 
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eate  suit  may  be  brought  either  in  subh  ooimiy,  or  where  the 
defendant  has  hie  domicile.'^ 

A  case  still  more  nearly  in  point  is  ICcInnea  v.  Wallaoe  (Tex. 
Civ.  App.)  44  8.  W.  637.  It  was  a  auit  upon  a  buperaedeaa 
bond^  and  it  was  held  that  it  must  be  brought  in  the  coan^ 
of  the  obligor's  lesidence^  if  the  bond  eontaiBs  no  proTriaion  to 
the  eontraiy.  The  bond  in  that  ease  waa  precisely  like  the  one 
in  the  case  at  bar  in  that  in  neither  was  there  a  provisioiL  that 
the  bond  was  to  be  payable,  or  performed,  in  any  partieular 
county. 

The  supreme  court  of  Iowa  in  Prader  t.  National  Aeeident 
Assn.,  107  Iowa,  4S1,  78  N.  W.  60,  in  an  action  upon  a  bond 
given  in  a  certiorari  proceeding;  held  under  the  proviaions  of 
their  code  (substantially  the  same  as  ours)  that  the  signeni 
of  Uie  bond  must  be  sued  in  the  county  of  their  leaidenoe,  un- 
less the  bond  itself  specifically  provides  that  the  place  of  pe^- 
formance  is  elsewhere.  So,  also,  to  the  same  effect  is  Sdiool 
Dist  V.  Beichard,  39  Iowa,  168,  holding  that  an  action  on  a 
bond,  conditioned  for  the  payment  of  a  penally,  if  the  principal 
failed  to  erect  a  schoolhouse  according  to  the  terms  of  a  writ- 
ten contract,  must  be  brought  in  the  county  where  some  of  the 
defendants  reside,  if  the  bond  is  silent  as  to  the  place  of  pay- 
ment. 

The  argument  ab  inconvenienti  of  the  defendant  in  error, 
that  this  construction  of  the  code  practically  requires  a  sheriff 
to  refuse  a  bond  unless  the  sureties  reside  in  his  county,  should 
not  prevail  against  the  plain  language  of  the  section.  ^*  Bu:^ 
as  a  matter  of  fact,  he  may  protect  himself  against  the  neoea- 
flity  of  bringing  an  action  on  bonds  given  to  him  in  his  official 
capacity  in  a  county  other  than  that  ol  his  residence  by  inseorfe* 
ing  therein  a  provision  that  they  are  to  be  apeeifically  ps»> 
formed,  or  made  payable,  in  his  county,  and  if  soretieB  wiH 
not  consent  thereto,  then  by  accepting  only  of  suretiea  who  liv« 
in  his  county. 

For  this  error  in  refusing  upon  defendants'  application  to 
change  the  place  of  trial,  the  judgment  bdow  ia  reversed,  and 
the  cause  remanded,  with  instructiona  to  the  county  eoiurt  to 
enter  an  order  directing  that  the  cause  be  sent  for  trial  te  the 
county  court  of  Arapahoe  counfy. 


THB  VBNUB  OF  CIVIL  AOTIONS  and  gimmda  and  proeeedincs 
for  a  change  thereof  are  considered  In  the  note  to  Shattock  T. 
Myers,  74  Am.  Dec  241-24B. 
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DAVIDSON  T.  JBNlSriNQS. 

[27  Colo.  187,  60  Pac.  864.] 

APPBAL  BY  ONE  DEFENDANT  FROM  PART  OP  DW- 
ORSTEL — ^Under  the  statutes  of  Colorado  an  appeal  from  the  county 
to  the  district  court  may  be  taken  by  one  defendant  alone  from 
that  portion  of  the  decree  which  alfects  his  interest,  and  It  Is  not 
necessary  that  all  the  defendants  should  Join  in  the  appeal,  or  that 
the  entii^  case  should  be  appealed. 

CONSTITUTIONAL  LAW— LIENS— ATTORNEYS*  FBES.- 
A  fltatote  giving  a  lien  to  persons  who  furnish  merchandise  or  ma- 
terial for  the  development  of  a  mine  is  unconstitutional.  In  so  far  as 
It  proTldes  that  In  a  suit  to  foreclose  such  lien  the  successful  lien 
elalnuuit  shall  be  allowed  a  reasonable  attorney's  fee  as  costs,  as 
contraTenlng  a  constitutional  provision  "that  courts  of  Justice  shall 
be  open  to  every  person,  •  .  .  .  and  that  right  and  Justice  shall  be 
administered  without  sale*  denial,  or  dday." 

MECHANICS  LIEN— HOW  CREATED.— A  meelianlc's  or 
miner's  lien  is  the  creature  of  statute,  and  attaches  only  by  virtue 
of  work  being  done  or  materials  furnished  under  a  contract,  expre  b 
nr  impliedt  with  the  owner  of  the  property  upon  which  the  lien  is 
dalmed. 

MECHANICS  LIEN  — MININO  CLAIM  —  ESTOPPEL.-A 
part  owner  of  a  mining  claim,  who  has  no  interest  in  a  lease  under 
which  the  claim  is  being  worked,  where  the  rights  of  the  parties 
in  the  property  appear  of  record,  is  not  estopped  from  claiming  that 
persons  who  furnished  materials  for  the  working  of  the  mine  have 
no  lien  against  his  interest,  by  the  facts  that  he  was  cognizant  of 
the  work  being  done  and  took  some  part  in  its  direction,  tbat  he 
gave  some  orders  for  merchandise  in  the  name  of  the  company  un- 
te  which  the  mine  was  being  operated,  and  that  he  failed  to  give 
Botioe  to  the  lien  claimants  of  his  true  relation  to  the  property. 

ESTOPPEL  IN  PAIS— PLEADING.— In  order  to  raise  the 
question  of  an  estoppel  in  pais  the  facts  constituting  such  estoppel 
must  be  especially  pleaded. 

ESTOPPEL  IN  PAIS— WHO  MAY  INVOKBi— TO  entitle  a 
parly  to  invoke  the  doctrine  of  estoppel,  he  must  actually  have  been 
misled  and  induced  to  act  to  his  prejudice  by  reason  of  anotlier's 
conduct,  he  having  on  his  part  exercised  due  diligence  to  ascertain 
the  truth. 

Walcott  &  Vafle,  W.  W.  Field,  Thomas  C.  Brown,  and  Ern- 
est IL  NoxLTse,  for  the  appellants. 

Sprigg  Shaddeford,  for  the  appellees. 

*••  GODDARD,  J.  1.  Appellees  assign  cross-error  upon 
the  overruling  of  their  motion  by  the  district  court  to  dismiss 
the  appeal  to  that  court  from  the  county  court  The  motion 
was  based  npon  the  ground  that  the  appeal  was  taken  by  Da- 
Tidson  and  Himebaugh  alone,  and  from  that  part  of  the  decree 
imly  that  established  the  lien,  the  contention  being  that  an 
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appeal  from  the  county  to  the  district  court  can  be  taken  only 
by  the  united  action  and  concurrence  of  all  the  defendants  to 
the  suit  in  the  county  court  We  do  not  think  that  thia  posi- 
tion is  tenable.  Section  1085  of  Mills'  Annotated  Statutes, 
inter  alia>  provides:  '^Appeals  may  be  taken  to  the  district  court 
of  the  same  county,  from  all  final  judgments  and  decrees  of  the 
county  court,  ....  by  any  person  aggrieved  by  any  such  final 
judgment  or  decree/'  etc 

It  will  be  seen  that  this  statute  provides  that  an  appeal  may 
be  taken  by  any  person  aggrieved.  Davidson  and  Himebaugfa 
were  affected  by  the  judgment  and  decree  only  in  so  far  as  it 
established  a  lien  against  their  property,  and  were  not  concerned 
with,  or  directly  affected  by,  that  portion  which  adjudged  a  per- 
sonal liability  against  Smith,  Outcali,  and  Clayton.  If  it 
should  be  held  that,  as  a  condition  to  their  right  to  have  so 
much  of  the  controversy  as  affected  their  rights  tried  de  novo 
in  the  district  court,  it  was  essential  that  all  the  defendants  in 
the  county  court  should  join  in  the  appeal,  or  that,  in  case  of 
the  refusal  of  any  to  join,  it  was  incumbent  ^^^  upon  David- 
son and  Himebaugh  to  appeal  the  entire  case,  thereby  necessi- 
tating their  giving  an  appeal  bond  to  answer  for  the  personal 
judgment,  it  is  manifest  that  they  would,  in  the  one  event, 
have  been  deprived  of  their  right  to  an  appeal,  and  in  the  other 
they  would  have  reaped  no  benefit  from  the  submission  of  their 
case  to  the  district  court,  even  if  successful  in  defeating  the 
lien.  The  appeal  as  taken  in  no  way  disturbed  the  personal 
judgment  against  Smith,  Outcalt,  and  Clayton,  which  deter- 
mined their  liability;  nor  was  there  any  occasion  for  the  dis- 
trict court,  upon  the  trial  of  the  question  as  to  whether  or  not 
a  lien  existed  against  the  property  of  appellants,  to  consider  the 
personal  liability  of  those  parties.  The  court  was  therefore 
correct  in  so  deciding  and  refusing  to  dismiss  the  appeal. 

2.  Counsel  for  appellants  contend  that  the  judgment  and 
decree  is  erroneous  in  that  the  lien  decreed  against  the  property 
of  appellants  includes,  in  addition  to  the  principal  and  interei^t 
of  the  debt  and  the  usual  costs,  the  allowance  of  attorneys*  fees 
to  the  respective  lien  claimants.  These  allowances  were  made  in 
pursuance  of  section  18,  chapter  117,  of  the  Session  Laws  of 
1893,  page  325,  which  reads  as  follows:  '^In  all  suits  for  the 
foreclosure  of  liens  provided  for  in  this  act  in  which  the  plain- 
tiff  shall  obtain  a  judgment  and  decree  of  foreclosure  against 
the  property  described  in  said  lien,  there  shall  be  taxed  as  costs, 
in  addition  to  tlie  costs  already  provided  for  in  such  cases,  a 
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renflonable  sum  as  attorney  fe^  to  be  fixed  by  the  court  at  the 
time  of  rendering  such  judgment  and  decree/' 

It  will  be  seen  that  this  section  imposes  a  penalty  upon  the 
defendant  for  exercising;  in  this  dass  of  cases,  the  common 
right  of  mfthing  a  defense,  which  is  accorded  to  every  other 
litigant  in  the  courts,  by  subjecting  him  to  the  payment  of  the 
plaintifPs  attorneys'  fees  if  he  is  successful,  without  giving  him 
(the  defendant)  a  reciprocal  right  if  he  is  victorious.  As  fur- 
Qiflhing  support  for  this  character  of  legislation,  we  are  referred 
to  the  following  cases,  wherein  statutes  allowing  an  attorney's 
fee  to  plaintiff  in  actions  against  railroad  companies  ^^  for 
the  killing  of  stock  have  been  held  to  be  constitutional:  Peoria 
etc  By.  Co.  t.  Duggan,  109  IlL  537,  5a  Am.  Bep.  619 ;  Kansas 
Pac  By.  Co.  t.  Mower,  16  Ean.  573 ;  Perkins  t.  St  Louis  etc 
By.  Co.,  103  Mo.  52,  15  S.  W.  320;  Burlington  etc  By.  Co.  t. 
Dey,  82  Iowa,  312,  31  Am.  Si  Bep.  477,  48  N.  W.  98. 

An  examination  of  these  cases  discloses  that  the  statutes 
fliere  under  consideration  required  ttie  railroad  company  to 
fence  its  right  of  way,  and  provided  penalties  for  the  nonper- 
formance of  this  statutory  duty — among  them,  an  attomey'a 
fee;  but  no  sach  reason  underlies  the  legislation  in  question^ 
The  attorney's  fee  allowed  by  the  foregoing  provisions  of  our- 
itatate  is  not  in  the  nature  of  a  penalty  for  the  violation  of  any- 
statutory  duiy,  but  a  punishment  for  the  failure  to  pay  the 
daun  of  the  lienor,  and  cannot  be  sustained  upon  the  principle 
announced  in  those  cases.  Its  validity,  therefore,  depends 
upon  whether  it  violates  any  provision  of  our  constitution.  Sec- 
tion 6  of  our  bill  of  rights  enacts:  '^Fhat  courts  of  justice  shall 
be  open  to  every  person,  and  a  speedy  remedy  afforded  for 
Cfery  injury  to  person,  property,  or  character;  and  that  right 
and  justice  should  be  administered  without  sale,  denial,  or  de- 
lay." In  Durke  v.  Janesville,  28  Wis.  464,  9  Am.  Bep.  500^ 
an  act  that  exempted  the  dty  of  Janesville  from  the  payment 
of  costs  in  any  action  brought  against  it  to  set  aside  any  as- 
aeasment  or  tax  deed,  or  to  prevent  the  collection  of  taxes  in 
laid  diy,  was  held  to  conflict  with  section  9,  article  1,  of  the 
ooQstitution  of  Wisconsin,  which  was  substantially  like  the  fore- 
going section  of  our  bill  of  rights.  Chief  Justice  Dixon,  in 
discussing  the  construction  and  effect  to  be  given  to  that  pro- 
vision, said:  '^t  is  obvious  there  can  be  no  certain  remedy  in 
the  laws,  where  the  legislature  may  prescribe  one  rule  for  one 
nutor  or  dass  of  suitors  in  the  courts,  and  another  for  all  oth- 
er! under  like  circumstances,  or  may  discriminate  between  par^ 
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ties  to  tbe  same  moH,  giving  one  most  nnjuBt  pecuniaiy  adYaa- 
tags  oyer  the  o&er*  Parties  tluia  discriminated  against  would 
not  obtain  juatioe  freely,  and  without  being  obliged  to  pur- 
chase it.  To  the  extent  of  such  discrinunation  they  would  be 
obliged  ^^'  to  buy  justice  and  pay  for  it,  thus  maTring  it  a 
matter  of  purchase  to  those  who  could  afford  to  pay,  eontraiy 
to  the  letter  and  spirit  of  this  provision.  Certainty  of  remedy 
implies  uniformity  of  remedy  and  equality  of  ri^ts  and  privi- 
leges in  all  things  respecting  it,  which  can  only  be  obtained  by 
l^eneral  laws,  equally  binding  upon  every  member  of  the  cobi- 
munity.  The  language  denotes  that  there  can  be  but  one  rem- 
edy for  all  similar  cases,  which  must  operate  upon  all  personi 
4ir  parties  alike,  and  be  equally  free  and  fayondble  to  all." 

In  South  ft  North  Ala.Sy.Co.T.  Morris,  65  Ala.  193,  a  statute 
which  imposed  upon  an  unsncoesaful  appellant  a  xeaaonaUe 
attorney  fee,  incurred  by  reason  of  taking  an  appeal  from  a 
decision  rendeied  by  a  justioe  of  the  peace  in  a  suit  against 
xailroad  eompaniea  for  damages  to  livestock,  notwithstanding 
it  gaTe  tiie  same  right  to  both  parties,  was  held  to  be  in  con- 
flict with  the  fourteenth  amendment  to  the  constitutian  of  the 
United  States  sand  sectiim  14  of  tiieir  bill  of  rights,  which  is 
identical  with  section  6  of  ouxb.  It  is  there  said:  '^he  dear 
l^gal  effect  of  these  porovismns  is  to  place  all  persons,  natural 
and  oorporate,  as  near  as  practicable,  upon  a  basis  of  equaliiy 
in  the  enforoemait  and  defense  of  their  rights  in  courtB  of  jus. 
tioe  in  this  state,  except  so  far  as  may  be  ctherwise  provided  in 
the  constitution.  This  ri^t,  though  subject  to  legislatiTe  reg- 
ulation, cannot  be  impaired  or  destroyad  tmder  the  guise  or 
device  of  being  r^ulated.  Justice  cannot  be  sold,  or  denied, 
hj  the  exaction  of  a  pecuniary  consideration  for  its  enjoyment 
from  one,  when  it  is  given  freely  and  open-handed  to  anothei; 
without  money  and  without  price.  Nor  can  it  be  permitted 
that  litigants  shall  be  debarred  from  the  free  exercise  of  this 
constitutional  right  by  the  impoeition  of  arbitrary,  unjust,  and 
bdious  discriminations,  perpetrated  under  color  of  establishing 
peculiar  rules  for  a  particular  occupation.  Unequal,  partial, 
and  discriminatory  legislation,  whidi  secures  tills  right  to  some 
favored  class  or  classes,  and  denies  it  to  oQieEs,  who  are  thus 
excluded  from  tiiat  equal  protection  designed  to  be  secured  by 
the  general  law  of  the  land,  ^**  is  in  clear  and  manifast  expo- 
sition to  the  letter  and  the  spirit  of  the  f  orq^oiag  eonstiiational 
provisions.** 
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In  Chicago  etc.  Bj.  Co.  t.  Moss,  60  Miss.  641,  a  shnilar  stat- 
ute was  adjudged  xmconstitatioiial,  tbe  court  saying:  ''The 
light  of  appeal  cannot  be  fettered  and  clogged  wiih  reference 
to  the  parties  litigant  or  the  attitude  they  occupy  as  plaintifE 
or  defendant.  All  litigants,  whether  plaintiff  or  defendanl^ 
should  be  regarded  with  equal  favor  by  the  law,  and  before  the 
tribunals  for  administering  it,  and  should  have  the  same  right 
to  appeal  with  others  similarly  situated.  All  must  have  the 
equal  protection  of  the  law,  and  its  instrumentalities.  The 
same  rule  must  exist  for  all  in  the  same  circumstances.'^ 

In  Gulf  etc.  By.  Co.  y.  Ellis,  165  U.  S.  150, 17  Sup.  Ct  Sep. 
955,  an  act  of  the  legislature  of  Texas^  which  provided  that  any 
person  having  a  valid  bona  fide  claim  for  personal  services,  or 
ftr  damages,  overcharges  on  freight  or  claims  for  ebock  killed 
or  injured  by  the  trains  of  any  railway  company,  that  did  not 
exceed  fifty  dollars,  might  present  the  same  for  payment  by 
Bling  it  with  the  station  agent  of  such  coi^oration  in  any  coun- 
ty where  suit  might  be  instituted ;  and  if,  after  the  expiration  of 
Ihirty  days  after  such  presentation,  such  claim  had  not  b^en 
paid  or  satisfied,  he  might  immediately  institute  suit  thereon 
in  proper  court;  and  if  he  should  obtain  judgment  for  the  full 
amount  of  his  claim,  he  should  be  entitled  to  recover  the  amount 
of  such  claim  and  all  costs,  and  in  addition  thereto,  a  reasonable 
attorney  fee,  not  to  exceed  ten  dollars,  to  be  assessed  or  award- 
ed by  the  court  or  jury  trying  the  issue,  was  held  to  be  unconsti- 
tutional. Mr.  Justice  Brewer,  who  delivered  the  opinion  of  the 
court,  said :  **The  act  singles  out  a  certain  class  of  debtors  and 
punishes  them,  when  for  like  delinquencies  it  punishes  no  oth- 
ers. They  are  not  treated  as  other  debtors,  or  equally  with 
other  debtors.  They  cannot  appeal  to  the  courts  as  other  liti- 
gants under  like  conditions  and  with  like  protection.  If  liti- 
gation terminates  adversely  to  them,  they  are  mulcted  in  the 
attorneys*  *•*  fees  of  the  successful  plaintiff;  if  it  terminates  in 
their  favor,  they  recover  no  attorneys*  fees.  It  is  no  sufficient 
answer  to  say  that  they  are  punished  only  when  adjudged  to  be 
in  the  wrong.  They  do  not  enter  the  courts  upon  equal  terms. 
They  must  pay  attorneys*  fees  if  wrong;  they  do  not  recover 
any  if  right,  while  their  adversaries  recover  if  right,  and  pay 
nothing  if  wrong.  In  the  suits,  therefore,  to  which  they  are 
parties,  they  are  discriminated  against  and  are  not  treated  aa 
others.  They  do  not  stand  equal  before  the  law.  They  do  not 
receive  its  equal  protection.  All  this  is  obviouB  from  a  mere 
inspection  of  the  statute." 
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And  after  a  thorough  and  exhaustive  review  of  all  the  cases 
bearing  upon  the  subject,  he  held  the  act  to  be  unconstitutional 
because  it  operated  to  deprive  the  railway  companies  of  prop- 
erty without  due  process  of  law,  and  denied  to  them  the  equal 
protection  of  the  law,  in  that  it  singled  them  out  of  all  citizens 
and  corporations  and  required  them  to  pay,  in  certain  cases,  at- 
torneys' fees  to  paiides  successfully  suing  them,  while  it  gives 
to  them  no  like  or  corresponding  benefit.  To  the  same  effect 
are  Joliffe  y.  Brown,  14  Wash.  155,  53  Am.  St  Bep.  868,  44 
Pac  149,  Coal  Co.  t.  Bosser^  53  Ohio  St  12,  53  Am.  St  Bep. 
€22,  41  N.  E.  263,  State  v.  Fire  Creek  Coal  etc  Co.,  33  W.  Ya. 
188,  25  Am.  St  Bep.  891, 10  S.  E.  288,  and  others  that  migfal 
he  cited. 

In  but  few  of  the  states  are  statutes  allowing  attomeya'  fees 
in  this  class  of  cases  to  be  found.  In  California  such  legisla- 
tion has  been  upheld  by  the  supreme  courts  but  in  none  of  the 
cases  has  its  constitutionality  been  presented,  discussed,  or  de- 
termined. In  the  following  cases  its  constitutionality  was  di- 
rectly challenged  and  passed  upon.  In  Grand  Bapids  Chair 
Co.  ▼•  Bunnels,  77  Mich.  104,  43  N.  W.  1006,  a  statute  which 
allowed  five  dollars  attorneys'  fees  as  part  of  plaintiffs  costs  in 
a  log  lien  suit  was  held  to  be  illegal  and  unauthorized  for  the 
reasons  stated  in  Wildw  t.  Chicago  etc  By.  Co.,  70  Mich.  382, 
38  N.  W.  289 ;  Schut  t.  Chicago  etc  By.  Co.,  70  Mich.  433,  38 
N.  W.  291 ;  Lafferly  t.  Chicago  etc  By.  Co.,  71  Mich.  35,  38 
N.  W.  660.  In  Wilder  y.  Chicago  etc  By.  Co.,  70  Mich.  382, 
38  N.  W.  289,  the  court,  in  discussing  the  question,  says:  'This 
inequality  and  injustice  cannot  be  sustained  upon  ^^^  any  prin^ 
dple  known  to  the  law.  It  is  repugnant  to  our  form  of  gor- 
emmenty  and  out  of  harmony  witti  the  genius  of  our  free  in- 
stitutions. The  legislature  cannot  give  to  one  pari^  in  litiga- 
tion such  privileges  as  will  arm  him  with  special  and  importimt 
pecuniary  advantages  over  his  antagonist'' 

In  Bandolph  t.  Builders'  etc.  Supply  Co.,  106  Ala.  501,  17 
South.  721,  the  provision  allowing  attorneys'  fees  was  held  to 
be  in  violation  of  section  14  of  their  bill  of  rights^  which,  as 
above  stated,  is  identical  with  section  6  of  ours,  '^n.  that  it  al- 
lows a  fee  to  the  plaintiff's  attorney  for  prosecuting  his  suit  suc- 
cessfully, whereas,  a  like  fee  is  not  allowed  the  defendant's  at- 
torney, in  case  the  plaintiff  fails  in  his  suit,  and  on  that  account 
it  is  discriminative  and  dass  legislation." 

In  Wortman  t.  Klienschmidt,  12  Mont  316,  80  Pac  280, 
the  eonstitntionality  of  the  act  was  upheld  by  a  divided  coori. 
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the  majority  opinion  being  delivered  by  Blake,  C*  J.  But  we 
think  the  able  diasenting  opinion  of  De  Witt,  justice,  is  bet- 
ler  supported  by  reason  and  authority. 

In  IvaU  V,  Willis,  17  Wash.  645,  60  Pac.  467,  a  loggers'  lien 
set  which  provided  an  attorney's  fee  for  the  person  claiming 
Ae  lien  was  upheld,  the  court  observing  that  such  act  was 
dearly  distinguishable  from  the  statute  under  consideration  in 
Joliffe  V.  Brown,  14  Wash.  166,  63  Am.  St.  Eep.  868,  44  Pac. 
149,  which  provided  for  an  attorney's  fee  to  plaintiflE  in  case 
ef  recovery  against  the  railway  company  for  killing  stock,  and 
which  was  there  declared  unconstitutional  because  it  did  not 
provide  for  the  payment  of  a  like  fee  by  plaintiff  in  case  he 
diould  be  unsuccessful,  for  the  reason  that  the  attorney's  fee 
provided  by  the  latter  was  compensation  to  plaintiff  for  ex- 
penditures necessarily  made  by  him  in  the  foreclosure  of  his 
hen,  and  allowable  upon  the  same  principle  that  costs  are  al- 
lowed. It  is  difficult  to  see  how  the  designation  of  such  fee  as 
costs  obviates  the  objection  that  it  confers  upon  the  plaintiff  a 
right  that  is  denied  to  defendant,  and  that  it  is  an  ^'attempt 
to  grant  special  privileges  and  advantages  to  one  class  of  liti- 
gants at  the  expense,  and  to  the  detriment,  of  anotiier." 

Appellee  lays  some  stress  upon  the  fact  that  Mr.  Justice  ^^ 
Brewer,  in  Gulf  etc.  Ry.  Co.  v.  Ellis,  166  TJ.  S.  150, 17  Sup.  Ct 
Bep.  255,  mentions,  in  the  course  of  his  discussion,  that  stat- 
utes giving  special  protection  to  laborers  and  mechanics  have 
been  upheld;  but  the  reasons  he  gives  for  distinguishing  the 
legislation  there  under  consideration  from  such  statutes  apply 
with  equal  force  to  our  act,  to  wit,  that  it  does  not  aim  to  pro- 
tect laborers  and  mechanics  alone;  but  its  benefits  are  conferred 
npon  every  individual,  whether  rich  or  poor,  who  has  a  claim 
of  the  character  described.  It  extends  tiie  benefit  to  material- 
men, contractors,  and  others  who  do  not  come  within  the  reason 
that  justifies  such  legislation  for  the  protection  of  laborers  or 
mechanics.  While  it  is  true  that  statutes  extending  the  right 
to  a  lien  to  these  other  classes  have  been  upheld,  yet  the  prin- 
ciple upon  which  they  have  been  sustained  affords  no  support 
for  extending  to  them  the  benefits  of  the  provision  under  con- 
Bideration.  We  are  unable  to  perceive  any  reason  why,  in  an 
action  to  enforce  their  claims  for  merchandise  or  material  fur- 
nished in  the  erection  of  a  house  or  for  the  development  of  a 
mining  claim,  they  should  be  afforded  any  other  or  greater 
rights  than  are  given  other  merchants  who  furnish  provision  or 
supplies  to  persons  for  family  consumption;  or  that  their  debt- 
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ors  should  not  have  the  same  right  to  contest  the  justice  of 
their  claims  npon  the  same  terms  and  conditions  ae  is  afforded 
to  other  debtors  by  the  general  law  of  the  land«  It  is  no  an. 
swer  to  say  that  the  debtor  may  avoid  the  imposition  of  this  ad- 
ditional cost  by  paying  his  honest  debts,  becanse  the  very  pur- 
pose of  the  litigation  he  invokes  is  to  determine  whether  he 
owes  the  debt  or  not ;  and  it  is  immaterial  whether  he  snceess- 
fully  defeats  the  larger  part  of  the  claim ;  he  may  nevertheless 
be  mulcted  in  a  sum  which  will  deprive  him  of  any  benefit  from 
the  defense  which  he  has  legitimately  established.  It  is  also 
equally  immaterial  whether  he  interposes  a  vexatious  defense 
or  makes  an  honest,  though  unsuccessful,  one,  or  allows  judg- 
ment to  be  taken  against  him  by  default;  he  is  subjected  to  the 
same  penalty. 

We  think  this  character  of  legislation  is  prohibited  by  section 
*•*  6  of  our  bill  of  rights,  and  that  both  upon  principle  and 
authority  section  18  of  the  lien  law  is  unconstitutional,  and  that 
the  court  below  erred  in  allowing  the  attorneys*  fees  complained 
of.  This,  however,  if  the  only  error,  would  not  necessitate  a 
reversal  of  the  entire  judgment,  since  the  lien  and  judgment 
are  affected  only  to  the  extent  of  the  illegal  excess. 

3.  The  principal  and  controlling  question  presented  by  ap- 
pellants' assignments  of  error  is  whether,  under  the  pleadings 
and  facts  of  this  case,  the  court  below  erred  in  holding  that  a 
lien  attached  against  Clayton's  interest  by  reason  of  his  connec- 
tion with,  and  apparent  interest  in,  the  operations  of  the  mine; 
A  mechanic's  or  miner's  lien  is  the  creature  of  the  statute,  and 
attaches  only  by  virtue  of  woric  being  done  or  materials  fur- 
nished under  a  contract,  express  or  implied,  with  the  ownet 
of  the  property  upon  which  tiie  lien  is  claimed,  and  the  burden 
of  proving  such  contract  rests  upon  the  party  asserting  it;  and 
he  must  ascertain  for  himself  that  the  party  with  whom  he  deals 
holds  such  a  relation  to  the  work  being  done,  and  the  property 
upon  which  the  same  is  done,  as  will  entitle  him  to  claim  a  lien 
for  the  work  or  material  which  he  furnishes:  Eico  etc.  Co.  v. 
Musgrave,  14  Colo.  79,  23  Pac.  458 ;  Tritch  v.  Norton,  10  Cdo. 
337,  16  Pac  680;  Henry  etc.  Co.  v.  Pisherdick,  37  Neb.  207, 
56  N.  W.  643 ;  Brown  v.  Cowan,  110  Pa.  St  588,  1  Atl.  520. 

In  this  case  there  is  an  entire  absence  of  evidence  tending 
to  show  that  the  mine  was  being  worked  under  any  contract 
or  arrangement  by  virtue  of  which  Clayton  was  in  any  way 
made  liable  for  the  labor  performed  or  merchandise  furnished, 
or  that  there  existed  any  contract  which  directly  or  indirectly 
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obligated  him  to  pay  for  the  aaime>  or  tbat  ike  \im  daimants 
or  their  asflignors  perf  omiect  the  work  or  delivered  the  mer- 
ehandiae  sued  for^  relying  upon  his  personal  credit  Bat,  on 
the  other  hand^  it  is  dearly  established  that  the  property  was 
being  operated  by  Smi&  and  Ontcalty  nnder  a  lease  in  which 
Clayton  had  no  interest,  and  the  labor  was  performed  and  the 
merchandise  famished  ezdasively  for  ^^^  thedr  ase  and  benefit 
This  lease  and  its  several  assignments  were  of  record  in  Qanni- 
0on  coanty  prior  to  and  daring  the  time  the  indebtedness  here- 
in sued  for  accraed^  and  were  notice  to  all  parties  concerned 
that  the  same  had  been  transferred  and  then  stood  of  record  in 
file  name  of  Smith  and  Spinney,  and  the  lien  claimants  or 
their  assignors,  had  they  taken;  the  precaution  to  inquire^  coold 
haye  readily  ascertained  that  Spinney's  interest  had  passed  to 
Outcalt,  and  that  at  the  time  of  the  transactions  mentioned  in 
&B  complaint  Smith  and  Ontcalt,  in  the  contemplation  of  the 
mechanic's  lien  statute,  were  the  only  ''owners'*  of  the  prop- 
erty whose  interest  therein  could  be  subjected  to  lien  for  their 
daims.  Under  these  circumstances  it  is  clear  that  no  lien  ao- 
cmed  against  Clayton's  interest  in  the  mine  in  their  favor  by 
▼irtae  of  any  contract  relation  that  they  directly  or  indirectly 
held  to  him.  This  was  evidently  the  conclusion  reached  by 
flie  court  below,  since  it  predicated  the  liability  of  Clayton  and 
the  right  to  a  lien  against  his  interest  in  the  property  solely 
upon  the  ground  that  he  Was  cognizant  of  the  work  being  done, 
and  to  some  extent  took  part  in  its  direction,  and  having  in 
lome  instancea  given  orders  for  merchandise  in  the  name  of 
the  company  imdef  which  it  was  being  operated,  and  failing  to 
notify  the  parties  dealing  with  the  company  of  his  true  re- 
lation thereto,  he  is  now  estopped  from  claiming  that  such  per- 
Kms  have  no  lien  against  his  interest  We  do  not  think  that, 
mider  the  circumstances  of  this  case,  such  conclusion  is  justified. 
As  we  have  Been,  it  was  the  duty  of  these  lien  daimanta  to 
isoertain  with  whom  they  were  dealing,  and  for  whose  use 
and  benefit  they  were  performing  labor  and  furnishing  ma- 
terial And  certainly,  in  the  then  condition  of  the  record, 
Clayton  had  a  right  to  presume  that  they  had  knowledge  of 
ihe  true  state  of  the  title,  and  of  the  facts  they  could  have 
ascertained  by  sudi  inquiry  aa  waa  suggested  by  the  record. 
''Where  a  party's  rights  in  property  sufficiently  appear  of  reo- 
ord,  mere  silence  on  his  part  is  no  violation  of  duty":  *®^  7 
Am.  ft  Eng.  Ency.  of  Law,  1st  ed.^  13,  note  ^'Silence,"  and  au- 
fiiorities  there  dted. 
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But  aside  from  fluB,  the  queetion  of  estoppel  was  neither 
raised  by  the  pleadings  nor  supported  by  the  evidenoe.  That  the 
facts  constituting  an  estoppel  in  pais  must  be  especially  pleaded 
is  well  settled:  De  Yotie  v.  Mx^Gerr,  15  Colo.  467,  22  Am.  Si 
Bep.  426,  24  Pac.  923;  Gaynor  y.  Clements,  16  Colo.  209,  26 
Pac.  324 ;  Prewitt  t.  Lambert,  19  Colo.  7,  34  Pac  684. 

The  complaint  avers  that  Smith,  Outcalt,  and  Clayton  made 
and  entered  into  an  agreement  with  the  parties  performing 
labor  upon  the  Vulcan  mine,  and  that  the  goods,  wares,  and 
merchandise  were  supplied  to  defendants  to  be  used  for  the 
working,  preservation,  and  development  of  said  Yulcan  mine, 
thus  predicating  their  right  to  relief  as  against  Clayton  upon 
direct  agreements  between  him  and  the  persons  for  whose  labor 
and  material  the  liens  are  claimed.  The  answer  of  these  ap- 
pellants denied  these  allegations  and  any  and  all  indebtednesi 
on  the  part  of  Clayton.  The  parties  went  to  trial  upon  these 
issues.  The  testimony  wholly  failing  to  show  a  contract  of  em- 
ployment by  Clayton,  appellees  undertook  to  show  such  a  par- 
ticipation in  the  business  as  would  raise  an  implied  coniract 
on  his  part.  Not  only  was  this  testimony  inadmissible  under 
the  issues  formed  by  the  pleadings,  but  was,  we  think,  clearly 
insuiOBcient  to  raise  any  implied  assumpsit  It  at  most  dis- 
closed acts  on  his  part  within  the  scope  of  his  employmenti 
and  wholly  fails  to  show  that  in  any  instance  the  parties  per- 
formed the  labor  or  furnished  the  materials,  relying  upon  his 
liability  as  a  party  in  interest,  or  upon  his  personal  credit,  ot 
that  they  were  induced  so  to  do  by  his  acts  or  apparent  con- 
nection with  the  business.  To  entitle  a  party  to  invoke  the 
doctrine  of  estoppel,  he  must  actually  have  been  misled  and 
induced  to  act  to  his  prejudice  by  reason  of  another's  conduct, 
he  having  on  his  part  exercised  due  diligence  to  ascertain  the 
truth.  In  Moore  v.  Bowman,  47  N".  H.  494,  the  doctrine  ia 
thus  concisely  stated :  **To  have  this  effect,  however,  the  defend- 
ant must  actually  have  been  misled  by  the  plaintiff's  conduct, 
and  induced  *^^  thereby  to  change  his  position.  If  he  is  not  so 
misled,  ....  and  with  a  reasonable  use  of  means  within  his 
reach  he  might  have  ascertained  the  fact,  he  could  not  set  up  an 
estoppel.  The  truth  is,  the  party  setting  up  an  estoppel  is  him- 
self bound  to  the  exercise  of  good  faith  and  due  diligence  to 
ascertain  the  truth" :  Douglas  v.  Craig,  13  S.  C.  371 ;  2  Herman 
on  Estoppel,  sec.  969. 

If  it  can  be  held  that  a  lien  can  be  created  against  the  in- 
terest of  an  owner  of  property  in  this  state,  in  ^e  absence  of 
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any  contract  on  bis  part,  by  reason  of  hia  conduct,  it  la  manif esi 
that  the  facts  disdosed  by  this  record  are  insufficient  to  work 
such  a  result. 

We  are^  therefore^  of  the  opinion  that,  in  the  circumstancea 
of  this  case,  no  lien  was  created  against  Clayton's  interest  in 
the  mine,  and  the  court  below  erred  in  adjudging  a  lien  against 
such  intmst.  For  the  foregoing  reasons,  the  decree  of  the  court 
below  is  reversed,  and  the  cause  remanded,  with  directions  to 
enter  judgment  in  favor  of  appellants. 

Kr.  Justice  Gktbbert  not  participating* 


ATTORNBTCP  PBE3S.— THE  OONSTITUTIONALITT  OF  BTAT- 
UTBS  allowing  attorneys'  fees  in  the  foreclosure  of  mechanics'  Hens 
is  dJscossed  in  the  monographic  note  to  Dell  y.  liarvln,  79  Am.  St 
Bep.  180, 181. 

TO  OONSTITUTB  AN  ESTOPPEL  IN  PAIS,  there  must  be  a 
false  representation  or  concealment  of  facts,  made  to  a  party  ignor- 
ant of  &eir  truth  or  falsity,  and  made  with  an  intent  that  the  party 
should  act  upon  tbem,  and  he  must  have  so  acted:  Note  to  Priewe  y. 
Wisconsin  State  Liand  etc  Co.,  74  Am.  St  Rep.  909. 

ESTOPPELS  IN  PAIS  MUST  BE  PLEADED  specially  to  be 
arailable:  Gocloill  y.  Hutchinson,  185  Mo.  07,  58  Am.  St  Rep.  504^ 
86  8.  W.  875.  See,  also,  State  y.  East  Fifth  St  By.  Oa»  140  Ho. 
6»^  62  Am.  St  Bep.  742,  40  &  W.  966w 


INTERNATIONAL  TRUST  CO.  v.  UNITED  COAL  CO. 

[27  Colo.  246.  60  Pac.  621.] 

RECBIYESBS— OORPOBATIONS.—A  recelYer  should  not  be 
ippointed  in  an  action  by  a  simple  contract  creditor  against  a  debtor 
corporation  to  pireYent  such  corporation  from  fraudulently  disposing 
of  its  proper^,  and  putting  beyond  its  power  the  ability  to  respond 
to  a  judgment  sought  to  be  obtained  on  an  unsecured  debt 

EBOElVBaEtS— RAILROADS-INDEBTEDNESS  INOURRED 
-PRIOR  LIENS— MORTOAGEI— Pending  a  suit  to  foreclose  a 
n^ortgage  executed  by  a  railroad  company,  the  road  may  be  oper- 
ated by  a  receiver,  and  the  exi>enses  of  the  operation  incurred  by 
blm  may  be  made  a  first  lien  upon  the  Income,  and  If  that  Is  not 
mfflcient  for  the  purpose,  then  upon  the  corpus  of  the  property,  su- 
perior to  that  of  the  prior  mortgage. 

RBCEIYERS-INSOLYENT  OORPORATION-OfPDRATINO 
1!XPEN8B&— LIENS.— In  administering  the  affairs  of  an  ordinary 
iDBolTent  private  business  corporation  for  which  a  receiver  has  been 
ap];K)iiited,  a  court  of  equity  has  no  power  to  authorize  the  receiver 
to  incur  Indebtedness  for  carrying  on  the  business,  and  to  malce  the 
Mine  a  first  and  paramount  lien  upon  the  corpus  of  the  property 
Mperior  to  that  of  prior  llenholders  without  their  consent 
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BBCEIYERS  —  PRIYATB  CORPORATIONS-INDBSTBD- 
NBSS— PARAMOUNT  LJBN.— While  the  buainefla  of  a  private  co^ 
poration  may  be  temporarily  carried  on  by  a  receiver,  the  obliga- 
tions that  he  may  incur  that  may  be  made  a  paramount  Hen  on  tt» 
corpus  of  the  proper^  are  limited  to  such  obligations  as  have  been 
eontracted  for,  and  as  relate  to,  the  preservation  of  the  status  of 
the  property  at  the  time  of  the  appointment  of  the  receiver. 

REGBIVBRS  —  PRI VATB  CORPORATIONS  —  LIB»9S-E8- 
TOPPBL.— When  a  receive  of  a  private  corporation  has  be^d  ap- 
pointed in  a  suit  by  an  unsecured  creditor,  a  trustee  and  bond- 
holders secured  by  mortgage  who  are  not  made  parties  to  the  suit, 
but  who  Icnow  of  the  receivership  and  the  manner  of  conducting  the 
business  and  make  no  objection  thereto,  and  who  do  not  bring  a 
suit  to  foreclose  their  mortgage,  are  not  estopped  from  objecting 
that  the  receiver's  certificates  issued  for  operating  expenses  shall  be 
made  a  lien  on  the  property  of  the  corporation  prior  to  their  mort- 
gage, when  the  holders  of  such  certificates  had  notice  of  tlie 
ri^its  of  the  trustee  and  bondholders,  and  were  not  misled  by  any 
conduct  of  the  trustee  or  of  the  bondholder,  and  whenever  there 
was  an  occasion  they  all  objected  to  any  action  that  in  any  wise 
impaired  their  prior  lien. 

TRUSTEES— WHBN  RBPRBSBNT  BONDHOLDBR&->In  a 
Buit  by  a  trustee  of  a  mortgage  to  foreclose  the  same,  or  when  he  is 
in  court  as  a  party  defending  the  validity  of  bonds  or  protecting  the 
interests  of  his  beneficiaries,  or  when  acting  within  the  scope  of  tlie 
power  as  defined  by  the  trust  instrument,  the  trustee  represents  the 
bondholders,  but  in  a  suit  by  an  unsecured  creditor,  to  which  the 
trustee  has  been  improperly  made  a  party,  the  trustee  cannot  bind 
the  bondholders  by  any  action  he  may  talce^ 

John  S.  McBeth,  for  the  appellant. 

William  Teller,  Hodges,  Wilson  ft  Hodges^  F.  A.  ^^Iliarni^ 
O.  Q.  Sichmond,  and  Charles  £.  Gast,  for  the  appellees. 

'^  CAMPBELL,  C.  J.  The  immediate  and  principal  quea- 
tion  for  our  determination  is  whether  the  lien  of  the  receivers' 
certificates  is  senior  or  junior  to  the  lien  of  the  prior  recorded 
mortgage.  The  discussion  of  that  question,  however,  will  be 
simplified  by  considering  briefly  the  nature  of  the  action  brought 
by  the  Qerman  National  Bank. 

Though  the  bank  held  as  collateral  security  for  its  loan  to 
the  United  Coal  Company  some  first  mortgage  bonds  of  the 
latter,  the  action  which  it  instituted  was  not  for  the  purpose 
of  foreclosing  the  mortgage^  or  protecting  its  interests  as  a 
bondholder.  Fairly  considered,  the  principal,  and,  in  faci^ 
the  sole,  object  of  the  action  was  to  conserve,  for  the  benefit 
of  an  unsecured  creditor  seeking  a  judgment,  the  assets  of 
his  debtor,  if  any,  exclusive  of  those  covered  by  the  debtor's 
prior  mortgage.  The  plaintiff  in  that  case,  therefore,  cannot 
be  considered  in  any  sense  as  a  representative  of  the  bond« 
holders,  or  as  having  brought  the  suit  for  the  purpose  of  pnh 
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tectiBg  their  interests.  It  described  itself  as  a  pledgee  of  bonds 
only  to  acquire  an  additional  standing  in  court,  to  be  heard 
upon  a  complaint  that  the  assets  of  the  company  tiiat  issued  the 
bondfl^  in  excess  of  the  amount  of  the  bonded  debt,  were  about 
to  be  squandered^  and,  for  that  reason,  a  receiyer  should  be  ap- 
pointed to  conserve  them  for  a  creditor  whose  debt  could  be 
made  only  out  of  such  surplus. 

The  appointment  of  a  receiver  at  the  instance  of  the  bank 
is,  perhaps,  not  directly,  or  necessarily,  before  us  upon  this 
review,  but  lest  our  silence  concerning  it  might  be  miscon- 
stnied  as  an  approval  of  the  court's  action,  we  take  this  oc- 
casion to  declare  that  a  receiver  should  not  have  been  appointed ; 
and  while  the  court,  in  making  the  appointment^  may  not  have 
beeu  without  jurisdiction,  still  the  case  was  not  one  which  called 
for  the  exercise  of  that  power.  As  already  indicated,  instead  of 
being  in  the  nature  of  a  suit  to  foiedose  a  lien,  it  was»  on 
the  contrary,  avowedly  an  action  ^^^  by  a  simple  contract  cred- 
itor to  prevent  a  d£Ji>tor  from  fraudulently  disposing  of  its 
property,  and  putting  b^ond  its  power  the  ability  to  respond  to 
a  judgment  sought  to  be  obtained  on  an  unsecured  note. 

In  a  series  of  cases  decided  by  the  supreme  court  of  the 
Fnited  States,  beguming  with  Wallace  y.  Loomis,  97  IT.  S. 
146,  and  iuclnding  among  many  other  cases  that  might  be  cited 
Fosdick  Y.  Schall,  99  U.  8.  235,  Barton  v.  Barbour,  104  TT.  S. 
126,  Miltenberger  v.  Logansport  By.  Co.,  106  IT.  S.  286, 1  Sup. 
Ct  Eep.  140,  Union  Trust  Co.  v.  Souther,  107  U.  S.  691,  2 
Sup.  Ct  Bep.  295,  Bumham  y.  Bowen,  111  IT.  S.  776,  4  Sup. 
Ct  Bep.  675,  Union  Trust  Co.  v.  Illinois  Midland  By.  Co.,  117 
U.  3.  434,  6  Sup.  Ct  Bep.  809,  Wood  v.  Trust  etc.  Co.,  128  U. 
8.  416,  421,  9  Sup.  Ct  Bep.  131,  Eneeland  v.  American  Loan 
etc  Co.,  136  U.  S.  89,  10  Sup.  Ct  Bep.  950,  and  Morgans 
etc  Co.  V.  Texas  Cent  B.  B.  Co.,  137  U.  S.  171,  11  Sup.  Ct 
Bep.  61,  in  which  receivers  of  insolvent  railway  companies  have 
been  appointed,  the  doctrine  has  firmly  established  that,  pend- 
ing a  suit  to  foreclose  a  mortgage  executed  by  a  railroad  com- 
pany, the  road  may  be  operated  by  a  receiver,  and  the  expenses 
of  the  operation  incurred  by  him,  as  well  as  certain  kinds  of 
indebtedness  theretofore  contracted  by  the  company,  may  be 
made  a  first  lien  upon  the  income,  and  if  ihat  is  not  sufiicient 
for  the  purpose,  then  upon  the  corpus  of  the  property,  superior 
to  that  of  the  prior  mortgage. 

Counsel  representing  the  holders  of  the  receivers'  certificates 
in  this  case  invoke  this  doctrine,  and  seek  to  extend  it  to  certifi- 
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cates  issued  by  a  receiver  under  the  order  of  the  court  in  ad- 
ministering upon  an  insolvent  private  corporation.    In  passing, 
it  may  be  observed  that  in  every  case  in  which  the  doctrine  has 
been  applied  the  suit  was  one  by  the  trustee^  either  to  fore- 
close a  mortgage  or  to  defend  or  protect  as  against  a  stranger 
seeking  to  enforce  or  destroy  the  trust  the  rights  of  the  bond- 
holders.   Our  attention  has  been  called  to  but  one  case  in 
which  this  doctrine  has  been  extended  to  an  ordinary  insolvent 
private  corporation^  and  that  is  the  case  of  Ellis  v.  Vernon  etc. 
Water  Co.,  86  Tex.  109,  23  S.  W.  868.    The  learned  judge  de- 
livering the  opinion  states  that  he  can  perceive  no  difference  in 
principle,  so  far  as  the  applicability  of  the  doctrine  is  con- 
cerned '^  between  railroads  and  ordinary  private  corporations^ 
and  cites  in  support  of  his  conclusion  Appeal  of  Neafie  (Pa.), 
12  Atl.  271.    But  an  examination  of  the  facts  of  that  case  shows 
that  the  parties  then  before  the  court,  including  creditors,  con- 
sented to  the  order  displacing  their  prior  lien.    This  being  true, 
it  is  not  in  point    After  having  decided  the  case  on  general 
equity  principles,  the  Texas  court  proceeds  to  demonstrate  that, 
under  their  statute  in  force  at  the  time  the  case  was  decided 
and  the  rights  of  the  parties  accrued,  the  expenses  of  the  re- 
ceiver which  were  evidenced  by  the  receiver's  certificates  were 
expressly  made  a  prior  lien  to  that  of  a  recorded  mortgage.    So 
the  case  cannot  be  considered  as  authority  for  the  doctrine  con- 
tended for  here,  and  the  remarks  of  the  court  to  that  effect 
were  clearly  obiter.    Moreover,  the  case  is  unlike  the  case  at 
bar  in  other  particulars,  and  it  might  be  that  the  court,  in  iti 
decision,  was  influenced  by  the  fact  that  the  interests  of  the 
community,  which  derived  its  domestic  water  supply  from  th« 
property,  demanded  a  continuance  of  its  operation  by  a  receiver. 
We  are  referred  to  some  late  cases  by  the  supreme  court  of 
the  United  States  which  are  said  to  recognize  the  extension 
of  the  rule,  as  made  by  the  district  court    Cake  v.  Mohun, 
164  IT.  S.  311, 17  Sup.  Ct  Eep.  100,  is  cited  as  one  holding  that 
a  court  of  equity  has  power,  through  its  receiver,  to  carry  on  s 
purely  private  business,  and  in  doing  so  to  authorize  the  con- 
tracting of  indebtedness  which  it  may  make  superior  to  a  mort- 
gage prior  in  time.    In  that  case,  where  a  receiver  was  ap- 
pointed to  conduct  a  hotel,  no  question  was  raised  as  to  the 
power  of  the  court  in  the  premises.    The  court  authorized  the 
receiver  to  borrow  money  to  pay  expenses  and  to  issue  his  certifi- 
cates, but  the  court  did  not  say  that  the  lien  thereof  should  be 
paramount  and  superior  to  a  prior  mortgage  without  the  con- 
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sent  of  the  mortgagees.  Indeed,  the  prior  lienholders  were  not 
before  the  court,  and  yet  the  decree  of  foredosnre  waa  made 
rabject  to  the  prior  mortgage.  The  purchasers  at  the  receiy- 
er's  sale  were  the  ones  complaining,  but  in  order  to  get  pos- 
session of  the  property  they  had  given  to  the  receiver  an  **^ 
undertaking,  and  the  court  expressly  said  that  the  purchasers, 
(tiie  appellants)  could  not  object  to  the  order  of  the  court 
adjudicating  the  receiver'a  certificates  superior  to  their  claim 
(of  holding  the  property  fiee  of  their  lien),  because  in  their 
undertaking  they  agreed  to  pay  such  sums  of  money  as  the 
court  should  thereafter  find  to  be  due  the  receiver  on  account 
of  his  expenditures  in  conducting  the  hotel.  In  other  re- 
elects, not  necessary  to  specify,  the  case  is  quite  different  front 
the  one  at  bar. 

Eneeland  v.  Bass  Foundiy  etc.  Worlffl,  140  IT.  S.  592, 11  Sup. 
Ct  Bep.  857^  related  to  a  receivership  of  a  railroad  property,, 
and  is  not  authority  for  the  contention  of  appellees.  Fidelity 
Ins.  etc  Co.  y.  Boanoke  Iron  Co.,  68  Fed.  623,  cited  in  sup* 
port  of  appellees'  position,  is  not  in  point,  for  the  court  there- 
hdd  that  the  i>ower  contended  for  did  not  exist  unless  it  was- 
necessary  to  issue  the  certificates  to  preserve  the  existence  of 
the  property  and  the  franchise  in  the  condition  in  which  they 
ireie  when  the  receiver  was  appointed.  Nor  are  Knickerbocker 
V.  McEindley  Coal  Co.,  172  IlL  635,  64  Am.  St  Bep.  54,  50 
N.  E.  330,  nor  Thornton  y.  Highland  Ave.  etc.  B.  B.  Co.,  94 
Ala.  353,  10  South.  442,  when  fairly  considered,  in  point.  In 
{he  niinoia  case  the  court  held  that  the  consent  of  the  appel- 
lant, who  represented  the  prior  lienholders,  was  given  to  the- 
incurring  of  the  indebtedness. 

The  supreme  court  of  the  United  States  has  not  directly 
limited  the  doctrine  to  railroad  cases,  but  in  some  of  its  later 
decisions  there  is  a  dear  intimation  that  it  should  be  thus^ 
lestricted,  and  ev^i  in  railroad  cases  the  power  should  be  exer- 
ci^d  sparingly  and  with  great  caution.  In  Wood  v.  Guarantee- 
Trust  etc  Co.,  128  U.  S.  416,  9  Sup.  Ct  Bep.  131,  the  court 
laid:  '"The  doctrine  of  Fosdick  y.  Schall,  99  TJ.  S.  235,  has. 
neyer  yet  been  applied  in  any  case,  except  that  of  a  railroad. 
The  case  lays  great  emphasis  on  the  consideration  that  a  rail- 
road is  a  peculiar  property,  of  a  public  nature,  and  discharging^ 

a  great  public  work.    There  is  a  broad  distinction  between  such. 

a  case  and  that  of  a  purely  private  concern.'^ 
In  Enedand  v.  American  Loan  etc  Co.,  136  IT.  S.  89, 10  Sup*. 

Ct  Bep.  950,  the  court  in  condenming  the  practice  of  appoint* 
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ing  receiY€rB  and  ^^  attempting  to  exercise  absolute  control  oyer 
the  property,  uses  this  language:  ^^It  has  been  aasmned  that 
n  court  appointing  a  leoeiyer  could  rightfully  burden  the  xoort- 
gagcd  property  for  the  payment  of  any  unsecured  indebtednaas 
in  preference  to  the  mortgage  liens  sought  to  be  enforced.  Can. 
anything  be  conceiyed  which  more  thoraughly  destroys  the 
sacredness  of  contract  obligations  P  •  •  •  •  We  emphasize  this 
fact  of  the  sacredness  of  contract  liens,  for  the  reason  that  there 
seems  to  be  growing  an  idea  that  the  chancellor,  in  the  exercise 
of  his  equitable  powers,  has  unlimited  discretion  in  this  matter 
of  the  displacement  of  vested  liens.^ 

In  Farmers'  Loan  etc.  Go.  v.  Grape  Creek  Coal  Co.,  50  Fed. 
481,  the  court  expressly  holds  that  the  doctrine  whicb  the  su- 
preme court  of  the  United  States  has  laid  down  in  raHroad  le- 
•oeivership  cases  has  no  application  to  private  oonoems,  stating: 
'^his  has  been  done,  however,  on  grounds  not  applicable  to 
mortgages  executed  by  private  oorporatiana,**  The  entire  opin- 
ion is  instructive  upon  the  question  before  us.  In  Baht  T.  At- 
trill,  106  N.  Y.  423, 60  Am.  Bep.  456, 18  N.  E.  282,  a  like  coi^ 
elusion  was  reached  in  an  exhaustive  and  learned  opinion  by  Mr. 
Justice  Andrews.  In  Bound  v.  South  Carolina  Ry.  Co^  50  Fed. 
312,  there  was  an  unsuccessful  attempt  to  apply  fiie  doctrine  of 
Fosdick  V.  Sehail,  99  IT.  S.  235,  to  the  ease  of  a  navigation  com- 
pany  which  had  passed  under  the  control  of  a  receiver.  To 
the  same  effect,  see  Laughlin  v.  United  States  Boiling  Btodc 
Co.,  64  Fed.  25 ;  Fidelity  Ins.  Co.  v.  Roanoke  Iron  Co.,  68  Fed. 
623 ;  Doe  v.  NorthwcBtem  Coal  ete.  Co.,  78  Fed.  62. 

Hanna  v.  State  Trust  Co.,  70  Fed.  2,  went  up  from  tibe  div 
cuit  court  of  the  United  States  for  the  district  of  Colorado. 
It  was  a  suit  by  the  second  mortgagee  to  foreclose  a  mortgage 
on  real  estate,  in  which  the  prior  mortgagees  were  parties,  and 
in  which  a  receiver  was  appointed,  who  applied  for  leave  to  is- 
sue receiver's  certificates  to  be  made  a  prior  lien  upon  the  lands 
for  the  purpose  of  raising  money  to  pay  taxes,  carry  out  con- 
tracts with  purchasers,  and  continue  the  business  *•"  of  the  com- 
pany, which  was  that  of  irrigating,  improving  and  oolonizing 
arid  lands.  In  a  trenchant  opinion  by  Caldwell,  J.,  it  was 
held  that  the  certificates  might  be  issued  to  pay  tnes,  but 
that  the  court  would  not,  against  the  objection  of  the  first  mort- 
gagees, issue  certificates  to  displace  their  liens  for  the  other  pur- 
poses suggested.  This  case,  perhaps,  goes  further  than  mm 
others  in  limiting  the  powers  -of  the  court  in  such  a  ease,  bnt 
we  approve,  in  general,  of  the  wholesome  doctrine  ^nuneiated: 
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See,  bIbo,  Snively  r.  LoomlB  Coal  Co.,  69  Fed.  204 ;  Baltimore 
etc  Afisn.  y.  Alderson,  90  Fed.  142;  Jones  on  Bailroad  Se- 
earitieB,  sec.  259  et  seq. 

After  a  careful  consideration  of  all  the  anthoritiea  cited,  wa 
are  of  opinion  that,  in  administering  the  affairs  of  an  ordi- 
naiy  insolyent  private  business  corporation  for  which  a  re- 
oeiyer  has  been  appointed,  a  court  of  equity  has  not  the  power 
to  authorize  the  receiver  to  incur  indebtedness  for  carrying  on 
the  business  and  to  make  the  same  a  first  and  paramount  lien 
upon  the  corpus  of  the  property  superior  to  that  of  prior  lien- 
holders  without  their  consent  While  it  may,  in  a  proper  ac- 
tion, and  with  the  proper  parties  present,  through  tiie  instru- 
mentality of  a  receiver  carry  on  the  business  of  private  corpo- 
rations or  individuals  temporarily,  and  incur  obligations  there- 
for that  may  be  made  a  paramount  lien  on  the  corpus  of  the 
property,  such  obligations  must  have  been  contracted  for,  and 
must  relate  etrictiy  to,  the  preservation  of  the  status  of  the 
property  at  the  time  of  the  appointment  of  the  receiver.  We 
ire  not  disposed  to  extend  the  doctrine  established  by  the  federal 
courts  in  adminiatering  upon,  insolvent  railroad  corporations  to 
those  of  ordinary  business  corporations. 

Appellees,  however,  insist  that  even  if  the  rule  which  we 
have  just  laid  down  upon  the  main  question  in  the  case  ia 
rigfa^  still  the  decree  may  be  upheld  upon  other  principles. 
Aud  this  leads  us  to  a  consideration  of  the  various  arguments 
advanced  in  their  support.  There  are  a  number  of  appelleea 
represented  by  different  counsel,  not  all  of  whom  seek  to  up- 
hold the  decree  upon  the  same  grounds ;  but  we  shall  consider 
***  all  arguments  deemed  worthy  of  notice  without  indicating 
bj  which  counsel  they  are  advanced. 

1.  We  have  already  suggested  that,  had  the  character  of  tiie 
action  and  the  presence  of  the  proper  parties  warranted  it» 
certificates  in  this  case  might  have  been  issued  for  money  bor- 
rowed to  preeervd  and  hold  intact  the  property  of  the  insolvent 
corporation,  which  might  have  been  established  as  liens  par- 
amount to  that  of  the  prior  mortgage  had  the  income  been  in- 
efficient to  discharge  them.  Such,  however,  is  not  this  case. 
While  reference  in  some  of  the  orders  is  made  to  the  fact  that 
the  receiver  is  permitted  to  borrow  money  to  preserve  the  prop- 
erty, it  is  unquestionably  true  that  the  money  for  which  these 
certificates  were  issued  was  borrow^  to  carry  on  the  business 
of  mining  and  selling  coal,  and  in  no  proper  sense  can  it  be  said 
at  lup..  Vol.  Lxxxui-« 
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tliat  they  represent^  or  were  giTen  for,  money  devoted  to  ib0 
preseryation  of  the  property. 

2.  One  of  the  counsel  urges  that,  under  the  equitable  doe- 
trine  of  unjust  enrichment,  it  would  be  unfair  for  the  bond- 
holders to  receive  an  increment  to  the  property  without  ac- 
counting to  those  who  made  it    How  this  contention  can  be 
made  is  utterly  beyond  our  comprehension.    The  facts  abun- 
dantly show  that,  instead  of  any  enrichment  accruing  to  the 
property  in  whidi  the  bondholders  were  interested,  directly 
the  opposite  occurred,  since  many  thousand  of  tons  of  coal 
were  taken  from  their  property  which,  to  that  extent,  was 
depreciated  in  value,  and  in  the  operation  of  mining  an  in- 
debtedness was  incurred  over  and  above  the  profits  reaching 
into  thousands  of  dollars.    Whatever  may  be   the   doctrine 
sought  to  be  enforced,  the  facts  of  this  case  do  not  call  for  its 
application. 

3.  The  principal  ground  relied  upon  by  one  of  the  counsel 
for  the  appellees,  and  which,  in  our  judgment,  is  the  only  <»e 
worthy  of  serious  consideration,  is  that,  because  of  the  con- 
duct of  the  bondholders  and  their  trustee,  they  are  now  es- 
topped to  complain.  It  will  be  observed  tiiat,  in  the  suit  by 
the  bank,  neither  the  trustee  nor  any  of  the  bondholders  was 
by  the  plaintiff  made  a  party.  Indeed,  no  cause  of  action  ^^ 
whatever  was  stated  against  either  the  trustee  or  the  bond- 
holders, and  no  relief  was  sought  that  in  any  wise  could  inju- 
riously affect  them.  The  subsequent  order  of  the  court,  at 
the  request  of  the  receiver,  by  which  the  trustee  was  brought 
in,  was  erroneous,  and  cannot  operate  in  any  way  to  its  injur 
or  that  of  the  cestuis  que  trustent.  During  the  receivership 
of  Brooks  it  appears  that  he  filed  various  petitions  in  the  court 
stating  that  an  indebtedness  of  about  eighty  thousand  dollars 
had  been  incurred  by  the  United  Coal  Company  before  he  was 
appointed  receiver,  mainly  for  labor  and  supplies.  These  cred- 
itors were  clamorous  for  payment,  and  threatened  seriously  to 
interfere  with  the  successful  operation  of  the  properties  un- 
less their  claims  were  liquidated.  The  receiver,  therefore,  asked 
the  permission  of  the  court  to  borrow  money,  issue  receiver's 
certificates  therefor,  and  have  them  made  a  first  and  paramoimt 
lien  upon  the  corpus  of  the  property,  and  he  gave  notice  to 
the  trustee  and  some  of  the  bondholders  who  could  easily  be 
reached  of  his  intention  to  apply  for  this  authority.  The  tms- 
tee  and  bondholders  notified  appeared  and,  while  not  objection  J 
to  the  borrowing  of  money  provided  it  was  to  be  paid  out  d  i 
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the  profits  of  the  businees^  stieiiTioTisIy  objected  thereto  if  it 
waa  to  be  made  a  lien  superior  to  theirs.  The  court  permitted 
the  borrowing  of  the  money^  but  made  the  debt  thus  contracted 
subject  to  all  prior  liens,  and  during  the  entire  receivership  of 
BrookSy  upon  successive  applications  made  for  the  borrowing  of 
money  for  various  purposes,  the  court  uniformly  in  its  num« 
erous  orders  expressly  made  the  indebtedness  to  be  incurred  sub- 
ject to  the  prior  liens. 

After  Mr.  Bishop  was  appointed  receiver  in  place  of  Brooks, 
resigned,  upon  his  representation  that  the  International  Trust 
Company  was  a  proper  party,  the  court  made  it  a  party — which 
ruling  was  unauthorized — and  ordered  it  brought  in,  and  after 
this  order  was  made  and  Bishop  filed  a  petition  asking  leave 
to  borrow  money  and  issue  receiver's  certificates  to  be  a  first 
lien,  a  notice  of  the  application  was  served  upon  the  Inter- 
national Trust  Company,  and  it  appeared  by  counsel  and  ob- 
jected thereto;  but  the  court,  notwithstanding  this  objection, 
*^^  ])ermitted  certificates  to  be  issued  and  made  them  a  lien 
upon  the  corpus  of  the  property  superior  to  that  of  the  mort- 


Thie  was  the  first  action  upon  the  part  of  the  court,  and 
constituted  the  only  order  antecedent  to  the  final  decree  in 
which  the  prior  security  was  injuriously  affected.  This  money 
which  Bishop  desired  to  borrow  was  applied  in  liquidating  in- 
debtedness incurred  by  his  predecessor  Brooks,  and  which,  in 
large  part,  resulted  from  the  payment  by  Brooks  of  the  eighty 
ibousand  dollars  due  to  miners  and  otliers  before  the  bank  suit 
was  started;  and  at  the  time  Brooks  obtained  permission  to  raise 
the  money  the  order  granting  it  specified  that  prior  liens  were 
not  to  be  impaired. 

After  the  trust  company  brought  its  suit  to  foreclose  the 
mortgage,  and  upon  its  consolidation  with  the  bank  suit,  the 
oofort  expressly  reserved  for  future  consideration  the  relative 
rankiiig  of  the  indebtedness  incurred  by  the  two  receivers  with 
that  represented  by  the  mortgage  bonds.  It  is  said  by  counsel. 
that  the  trust  company  and  some  of  the  bondholders  not  only 
knew  that  a  receiver  had  been  appointed  in  the  bank  suit,  but 
that  he  was  conducting  the  business  of  the  United  Coal  Com- 
pany in  the  ordinary  way,  and  made  no  objection  to  it;  and 
that,  therefore,  in  tiie  absence  of  an  objection^  or  upon  the 
failure  of  the  trustee  to  bring  a  suit  to  foreclose  the  mortgage^ 
it  and  its  cestuis  que  trustent  must  now  be  held  estopped  to 
question  the  order  of  the  court  which  subordinated  their  lien 
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to  that  of  innocent  parties  who  advanced  money,  perfoimed 
labor^  and  furnished  supplies,  upon  the  faith  of  the  acquiescenos 
by  the  representatiye  of  the  bondholders  in  the  receivership  pro- 
ceedings. 

To  this  we  reply  that  there  is  no  evidence  at  all  that  the 
holders  of  these  certificates  were  in  any  way  misled  by,  or 
were  influenced  to  act  upon,  the  conduct  of  the  bondholders 
or  their  trustee.    They  were  charged  with  notice  of  the  mort- 
gage, because  it  was  recorded  long  before  the  receiver  was  ap- 
pointed.   They  also  were  advised  that  all  of  the  indebtedness 
incurred  by  Brooks — ^which  comprised  the  larger  part  *•■  now 
in  controversy  as  having  been  contracted  by  Bishop,  and  is  really 
the  same  debt  in  a  new  form — ^was  incurred  under  an  order  of 
the  court  which  specifically  made  it  inferior  to  the  lien  of  the 
mortgage.    The  fact  that  subsequently  the  certificates  issued 
by  Bishop  were  made  superior  to  the  mortgage  lien  in  no  wise 
affects  the  question  now  before  us;  and  when  it  is  consideied 
that  the  court  reserved  to  itself  the  right  to  determine  the  rank 
of  the  liens  in  the  final  decree,  it  cannot  be  said  that  certificate 
holders  relied  upon  acquiescence  or  consent  of  prior  lienhold- 
ers,  or  that  the  appellant,  as  the  representative  of  the  bond- 
holders, is  either  estopped,  or  has  acquiesced  in,  or  has  been 
negligent  in  asserting  their  right  and  protesting  against  the  sub- 
ordination of  the  mortgage  lien ;  particularly  when  it  promptly 
objected  to  the  action  of  the  trial  court,  and  has  diligently 
prosecuted  an  appeal  from  its  judgment 

It  was  not  incumbent  upon  the  mortgagee  to  foreclose  Am 
mortgage  at  any  particular  time.  It  might  select  the  foram 
and  the  time  for  that  purpose,  and  merely  because  it  took  no 
active  steps  to  intervene  in  the  suit  of  the  unsecured  creditor, 
when  considered  in  the  light  of  the  character  of  that  suit,  should 
not  operate  to  displace  its  prior  vested  right  Indeed,  the  bond- 
holders had  a  right  to  suppose — and  nothing  occurred  to  make 
them  think  otherwise — ^that  the  expenses  of  the  receiyerBhip 
were  to  be  paid  out  of  the  profits  of  the  business,  and  the  ftat 
orders  of  the  court  confirmed  them  in  this  supposition;  and 
whenever  there  was  an  occasion,  either  in  response  to  a  notice 
to  appear  in  answer  to  a  petition  of  the  receivers  or  in  private 
conversation,  they  all  objected  to  any  action  that  in  any  wiee 
impaired  their  prior  lien. 

It  may  be  and  is  unfortunate  that  the  holders  of  these  certifi- 
cates are  to  lose  their  money,  because  it  is  conceded  that  ttere 
was  realized  at  the  foreclosure  sale  much  less  than  the  amouflt 
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of  the  bonds;  but  so,  also,  would  it  be  a  greater  hardship  upon, 
and  a  flagrant  injustice  to,  the  persons  who  advanced  their 
money  to  the  company,  the  common  debtor,  and  prudently  took 
a  prior  lien  upon  its  property,  to  have  *•'  their  rights  sub- 
ordinated to  obligations  subsequently  incurred  in  carrying  on  the 
business  of  the  company  by  receivers  who  were  appointed  to 
manage  the  property  so  as  to  get  something  for  junior  creditors. 

It  is  said,  moreover,  and  authorities  are  cited  to  that  effect, 
that  a  trustee  of  a  mortgage  represents  the  bondholders,  and 
even  though  the  latter  are  not  actual  parties  to  a  suit,  what 
binds  the  trustee  binds  the  bondholders.  We  have  no  disposi- 
tion to  question  this  doctrine  when  fairly  applied,  but  it  is 
wholly  foreign  to  the  facts  of  this  case.  In  a  suit  brought  by 
the  trustee  of  a  mortgage  to  foreclose  the  same,  or  when  he 
IS  in  court  as  a  party  defending  the  validity  of  bonds  or  pro- 
tecting the  interests  of  his  beneficiaries,  or  when  his  action  is 
within  the  scope  of  the  power  as  defined  by  the  instrument  cre- 
ating the  trust  relation,  the  doctrine  is  applicable.  We  do  not 
think  that  in  the  bank  suit  the  trustee  could  have  bound  the 
bondholders  hy  any  action  which  it  took.  A  case  quite  in 
point  is  Farmers'  Loan  etc.  Go.  y.  Gentralia  etc.  By.  Co.,  96 
Fed.  636.  But  if  such  were  the  case,  the  trustee  (the  appellant 
here)  did  nothing,  by  way  of  consent  or  otherwise,  that  would 
authorize  the  court  to  subordinate  the  lien  of  the  mortgage. 
We  repeat  that,  on  every  occasion  when  called  upon  to  act,  the 
tniBtee  and  the  bondholders,  so  far  as  this  record  shows,  pro- 
tested against  anything  that  would  give  preference  over  them 
to  persons  dealing  with  the  receiver. 

In  addition  to  the  foregoing  considerations  it  is  important 
to  bear  in  mind  that  almost  the  entire  indebtedness  incurred 
by  the  receivers  in  carrying  on  the  business  under  the  orders 
of  the  court  grew  out  of  the  operation  of  the  southern  prop- 
erties, none  of  which  was  included  in  the  mortgage.  The  only 
interest  which  the  United  Coal  Company  had  in  these  prop- 
erties was  a  lease  which  gave  it  the  right  to  mine  coal,  but  in 
no  drcnmstanoes  were  the  bondholders  interested  in  that  ven- 
ture. If  any  profit  was  realized  from  the  operation  of  the  south- 
ern properties,  the  bondholders  got  no  benefit  from  it,  and  if 
iny  losses  occurred,  it  is  difficult  to  conceive  '^  why  the  sama 
ihoold  be  saddled  upon  them.  They  never  consented  to  the 
act  of  the  United  Coal  Company  in  acquiring  these  leasehold 
interests,  and  even  if  there  was  a  clause  in  the  mortgage  provid* 
hig  that  after-acquired  property  should  be  subject  to  its  provi* 
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aionBy  the  bondholders  could  not,  against  flieir  wish,  be  com- 
pelled to  accept  these  leasehold  interests,  nor  shonld  tbey,  ia 
the  bank  receivership  case,  be  compelled  to  pay  the  losses  sus- 
tained in  their  operation. 

The  injustice  of  the  decree  of  the  lower  court  will  again 
be  more  dearly  peroeired  when  it  is  stated  that,  before  the 
decree  of  foreclosure  was  entered  and  the  sale  of  the  mort- 
gaged property  made,  all  interest  which  the  United  Coal 
Company  had  in  the  Oak  Creek  and  Peerless  mines  was  dis- 
posed of  under  the  orders  of  the  court,  or  relinquished  by 
the  bondholders'  receiver;  and  so  whatever  value,  if  any,  these 
leasehold  interests  represented  which,  under  some  possible  con- 
tingency, might  have  been  realized  by  tlie  bondholders  through 
a  foreclosure  sale,  was  entirely  lost  to  th^n.  Notwithstanding 
that  fact,  they  are  sought  to  be  taxed  with  the  cost  of  operating 
property  in  which  they  never  had  any  interest,  to  which  they 
made  no  claim,  and  from  which  no  conceivable  advantage  could 
accrue  to  them. 

The  additional  point  is  made  that  the  German  National  Bank 
has  the  right  of  contribution  from  the  other  bondholders,  to 
which  the  certificate  holders  claim  the  right  of  subrogation. 
The  argument  is  that  the  majority  of  the  bondholders  n^ected 
to  foreclose,  and  the  German  National  Bank,  as  the  pledgee  of 
certain  of  the  bonds,  for  the  purpose  of  protecting  its  inter- 
ests as  a  bondholder,  was  obliged  to  step  in  to  preserve  the 
property  for  the  mortgagee,  and  that,  in  equity,  the  minori^ 
bondholders  were  entitled  to  a  contribution  from  the  majorify 
for  the  expense  of  the  receivership.  The  fault  in  this  argu- 
ment is  that  the  premise  is  not  true.  As  we  have  already  aaid, 
the  object  of  the  German  National  Bank  was  not  to  protect  the 
bondholders,  or  to  preserve  the  property  covered  by  the  mortgage, 
but  to  prevent  the  alienation  of  certain  other  property  subse^ 
quently  acquired  ••*  by  the  mortgagor  to  which  the  unsecured 
creditors,  if  they  realized  anything  at  all,  must  resort  for  the 
satisfaction  of  their  claims. 

The  case  in  a  nutshell  is  this:  A  mortgagor,  to  secure  its 
indebtedness,  gives  a  mortgage  on  its  property.  Afterward  it 
acquires  other  property  to  which  the  lien  of  the  mortgage  does 
not  attach,  and,  in  conducting  its  business,  it  incurs  other  in- 
debtedness which  is  unsecured.  The  unsecured  creditor  brings 
a  suit  to  prevent  the  mortgagor  from  disposing  of  the  subse- 
quently acquired  unencumbered  property,  which,  if  it  was  al- 
lowed to  do,  would  prevent  its  subjection  to  a  judgment  9oug^t 
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to  be  lecoTered  upon  the  unsecured  indebtedness.  A  leoeiyer 
is  appointed  to  take  charge  of  all  the  property,  both  that  cot- 
ered  by,  and  that  free  from,  the  mortgage,  to  the  end  that  some- 
thing may  be  Ba?ed  for  junior  creditors.  In  carrying  on  the 
business  losses  are  sustained,  a  large  part  of  which  results  from 
mauaging  and  operating  the  property  not  covered  by  the  mort- 
gage. These  expenses  of  administration  are  sought  to  be  charged 
against  the  mortgaged  property  and  made  a  lien  superior  to 
that  of  the  mortgage. 

The  mere  statement  of  the  case,  it  seems  to  us,  shows  the 
injnstioe  of  this  attempted  perversion  of  a  benign  principle  of 
equity  which  has  no  application  whatever  to  the  facts  of  the  case 
in  hand. 

An  argument  is  made  in  one  of  the  briefs  that  the  court  is 
bound,  under  the  well-established  rule  of  appellate  courts,  by 
the  findings  of  fact  made  by  the  trial  court,  among  which,  it 
is  said,  were :  That  it  was  necessary  that  those  properties  should 
be  operated  as  a  whole;  that  it  was  for  the  best  interests  of  the 
bondholders,  as  well  as  of  the  unsecured  creditors,  that  the 
business  of  coal  mining  should  be  carried  on  in  the  usual  way 
to  the  end  that  the  unsecured,  as  well  as  the  secured,  creditors 
of  the  United  Coal  Company  should  be  paid;  and  that  it  was 
necessary  to  the  preservation  of  the  entire  property  that  the 
business  should  be  carried  on  as  it  was  before  the  receiver  took 
possession. 

^^  We  find  no  justification  in  the  facts  of  this  record  to  sus- 
tain any  such  findings  of  f act»  if  any  such  were  made.  In- 
deed, there  are  no  facts  at  all  upon  which  such  a  conclusion  can 
be  reached.  While  we  are  mindful  of  the  many  perplexing 
qnestions  which  arose  in  this  case,  and  though  the  intention 
of  the  trial  court  was  to  deal  justiy  by  these  parties,  and 
every  endeavor  was  put  forth  to  bring  order  out  of  chaos  and 
make  of  the  business  a  paying  one,  nevertheless  the  results  are 
the  strongest  argument  against  such  attempts  by  courts  of  equity 
to  conduct  the  business  of  an  ordinary  private  corporation  in 
which  the  corporation  itself  has  signally  failed.  It  is  but  an- 
ther unfortunate  experiment  unwisely  undertaken  by  a  court  of 
equity  to  do  that  which  business  men  are  unable  themselves  sue- 
oessfnlly  to  accomplish,  and  the  disastrous  results  of  the  ex- 
periment furnish  a  convincing  argument  against  the  extension 
to  or^nary  commercial  corporations  of  the  modem  doctrine 
which  has  grown  up  out  of  the  necessities  of  the  case  when 
^  IfropertieB    of  insolvent  railroad  corporations  have    been 
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foisted  upon  the  federal  courts  by  importunate  bondholder^ 
who  are  compelled  to  resort  to  them  to  foredoee  their  mort- 
gages and  preserve  the  security  of  their  liens.  In  such  cases  it 
can  readily  be  understood,  when  the  bondholders  themselves 
invoke  the  extraordinary  powers  of  a  court  of  equity,  why  they 
should  be  compelled  to  pay  the  expenses  of  preserring  the  prop- 
erty which,  in  the  case  of  a  railroad  company,  can  only  be  done 
by  continuing  to  carry  on  its  business,  and,  if  necessary,  to  have 
the  expenses  thereof  impressed  as  a  lien  upon  the  corpus  of  the 
property,  if  the  profits  of  the  business  are  inadequate.  No  rea- 
son exists  for  the  application  of  such  doctrine  to  the  ease  of  an 
ordinary  private  business  corporation. 

There  may  be  cases  where  a  purely  private  business  enter- 
prise may  be  conducted  by  a  court  of  equity  temporarily,  be- 
cause fliat  may  be  the  only  way  to  preserve  the  status  of  the 
property,  but  such  is  not  tiie  case  before  us,  and  there  are  no 
facts  present  in  this  record  to  justify  a  court,  in  the  exercise 
of  its  equitable  powers,  in  subordinating  the  lien  of  this  *^^ 
mortgage  to  the  claims  of  those  who  hold  the  receiver's  certifi- 
cates. 

The  decree  of  the  district  court,  in  so  far  as  it  establishes 
the  daims  of  the  appellees  as  a  first  and  paramount  lien  up(m 
the  corpus  of  the  mortgaged  property,  must  be  reversed,  and 
the  cause  remanded  with  instructions  to  establish  the  mortgage 
as  a  paramount  lien  thereto,  and  to  modify  the  decree  to  con- 
form to  the  views  herein  expressed,  and,  as  thus  modified^  the  de> 
eree  to  stand. 


Pow«r  to  Orsate  lA^aam  by  Bso«lT«rs.* 
A  receiver  Is  an  officer  of  the  court,  appointed  for  the  purpose  of 
preserving  the  property  in  litigation  for  tlie  benefit  of  those  entitled 
to  it,  and  his  powers  are  those  conferred  upon  him  by  the  order  ap- 
pointing him,  or  those  which  a  court  of  equity  may  confer  upon 
him  in  the  exercise  of  Its  powers  recognized  in  such  eases.  A  re- 
ceiver has  no  inherent  power  in  and  of  himself,  but  only  such  as 
the  court  appointing  him  has  authority  to  confer.  This  limitatioD 
on  the  power  of  a  receiver  applies  to  his  power  to  create  Uens  upon 
the  property  in  his  possession.  Indeed,  it  is  not  the  act  of  the  re- 
ceiver which  in  reality  creates  the  Uen.  but  the  order  of  the  court 
when  acting  within  the  scope  of  its  equity  powers.  The  court  tlose 
has  power  to  give  the  receiver  authority  to  create  Uens.    A  receiver 

*BSF1&KNCB8  TO  MOKOGBAPHIC  MOTI*. 

ClAims  which  take  precedence  over  mortgages  of  railway  and  like  property:  M 
Am.  St.  Rep.  400-43a 

The  relation  of  recelTcri  to  preexisting  lleni,  and  the  remediee  for  their  aiilofei» 
ment:  71  Am.  St  Bep.  862-384. 
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merelj  by  rlrtue  of  his  general  authority,  has  no  such  power:  Vilaa 
T.  Page,  106  N.  X.  439,  13  N.  D.  743;  Wyckoff  v.  Scofleld,  108  N.  Y. 
630,  0  N.  B.  488;  Gowdrey  v.  Oalyeston  etc.  R,  R.  Co.,  08  U.  &  362; 
Hand  v.  Sarannah  etc.  B.  E.  Co.,  17  S.  O.  219. 

Liem  far  DOfU  Created  Prior  to  Reeeivership.^The  liens  whic^  ; 
may  ho  created  on  the  tmst  property  by  a  receiver,  or  rather  by 
the  court  appointing  him,  are  not  limited  to  debts  created  since  the 
receiTership.  A  certain  class  of  debts  created  within  a  reasonable^ 
time  iHrlor  to  the  appointment  of  the  receiyer  may,  nnder  certain 
circomstances,  be  made  paramount  to  liens  existing  at  the  time- 
the  receiver  la  appointed.  Ordinarily,  these  prior  debts  are  not,  in 
the  strict  sense  of  the  term,  liens  upon  the  trust  property,  but  they 
are  held  to  have  an  equity  which  entitles  them  to  a  priority  of  pay-  ( 
meat  The  effect,  however.  Is  precisely  the  same  as  if  they  had 
been  made  a  paramount  lien  upon  the  trust  property,  and  there  is  n» 
doubt  that  the  court  has  power  to  declare  them  a  prior  lien  either 
by  ordering  the  Issuance  of  receiver's  certificates  to  raise  money  for 
their  payment,  or  In  some  other  manner:  See  International  etc.  R. 
R.  Co.  T.  Ooolidge  (Tex.),  62  S.  W.  1097;  Union  Trust  Co.  v.  Illinois^ 
Midland  Co.,  117  U.  &  434,  6  Sup.  Ot  Rep.  809;  Miltenbecg^  v. 
Logansport  By.  Co.,  106  U.  S.  286,  1  Sup.  Ct  Rep.  140«  It  will  be 
seen  in  a  later  part  of  this  note  that  the  priority  given  to  daima 
of  this  character  has  been  usually  confined  to  railroad  and  similar 
quasi  public  corporations.  The  principles  upon  which  these  claims 
are  allowed  to  take  precedence  over  mortgages  of  railway  and  lilLe 
property  will  t>e  found  fully  stated  in  the  extended  note  in  64  Am. 
8t  Rep.  400-43a  We  need  at  this  time  merely  to  call  attention  to 
the  cases  which  have  arisen  since  that  note  was  written,  and  to- 
point  out  the  limits  within  which  this  doctrine  is  being  confined. 

Under  the  rule  as  stated  in  54  Ant  St  Rep.  400-483,  debts  con- 
tracted prior  to  the  receivership  are  entitled  to  priority  in  payment 
out  of  the  Income  of  the  trust  property,  and  may  even  be  declared 
a  lien  upon  the  corpus  of  the  property  if  necessary,  superior  to  the 
han  of  a  prior  mortgage,  if  such  debts  were  incurred  for  operating 
axpenses  necessary  to  keep  the  railroad  a  going  concern.  And  debts 
IncQired  for  labor  and  supplies  in  the  every-day  operation  and  man- 
agement  of  the  road  were  entitled  to  a  preference.  Independently  of 
tbe  question  whether  there  had  been  a  diversion  of  the  current  in- 
come from  the  payment  of  current  debts  to  the  beneftt  of  prior  Hen- 
holden,  either  by  the  payment  of  interest  on  the  mortgage  debt,  the 
pvchaae  of  property,  or  the  making  of  permanent  improvements. 
Undoubtedly,  this  rule  had  tbe  support  of  Judicial  authority,  and 
perhaps  the  weight  of  authority  still  favors  a  preference  to  such 
debts  contracted  prior  to  the  receivership,  independently  of  the  doc- 
trine of  diversion:  See  Lee  v.  Pennsylvania  Traction  Co.,  105  Fed. 
M;  St  Louis  etc  B.  R.  Co.  T.  O'Hara,  177  HI.  525,  62  N.  B.  784^ 
53  N.  B.  118;  International  etc.  B.  B.  Ca  t.  Coolidge  (Tex.),  62  S.  W* 
108f|. 
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B^there  Is  a  manifest  tendency  In  the  recent  cases  to  confine 
f  the  doctrine  that  prior  debts  for  current  operating  expenses  should 
he  gfiven  a  preference  oyer  mortgage  indebtedness  to  the  surplus  in- 
come alone,  and  to  refuse  to  allow  a  lien  for  such  debts  on  the  cor- 
pus of  the  property  unless  there  has  been  a  diTorsion  of  the  income 
either  before  or  during  the  receiyership.  This  limitation  of  the  rule 
Is  perhaps  no  more  fully  and  ably  discussed  th$in  by  Judge  Lurton 
of  the  circuit  court  of  appeals  for  the  sixth  circuit,  in  the  recent 
case  of  International  Trust  Co.  t.  Townsend  etc.  Oa,  95  Fed.  860. 
The  syllabus  to  the  case  summarises  the  discussion  and  states  the 
>  rule  thus:  ^The  doctrine  announced  in  Fosdick  t.  Schall.  99  U.  8. 
285,  and  the  cases  following  it  is,  that  the  current  income  of  a  rail- 
road Is  primarily  applicable  to  the  pasrment  of  its  operaGng  ex- 
penses,  including  proper  equipment  and  necessary  repairs,  and  thai 
such  expenses  are  an  equitable  charge  on  the  income  earned  during 
m  receiyership,  though  incurred  preyiously  by  the  company,  within 
such  reasonable  time  as  shall  be  fixed  by  the  court,  and  without  re- 
gard to  whether  or  not  income  has  been  direrted;  but  the  right  to 
such  preference  extends  to  income  only,  and  the  rule  does  not  au- 
thorize a  court  to  displace  liens  on  the  corpus  of  the  property  in 
fayor  of  supply  creditors  except  where  and  to  the  extent  that  In- 
come which  should  in  equity  haye  been  applied  to  the  paymmt  of 
their  claims  has  been  diyerted  for  the  bMiefit  of  the  lienholdecs^ 
either  by  the  payment  of  intwest  thei^efrom,  the  purchase  of  prop- 
erty, or  in  making  permanent  improyements  on  the  property;  and 
where  there  has  been  no  such  diyersion,  either  before  or  during  the 
receiyership,  and  there  are  no  surplus  earnings  of  the  receiyership, 
a  supply  creditor  of  the  company  is  not  entitled  to  payment  from 
the  proceeds  of  the  road,  when  sold.  In  preference  to  the  mort- 
gagees." This  case  was  followed  In  Rhode  Island  etc  Works  t. 
Gontinental  Trust  Co.,  108  Fed.  6,  Gregg  y.  M^cantile  Trust  Co., 
109  Fed.  220,  and  Illinois  Trust  etc.  Bank  y.  Doud,  106  Fed.  123. 
Intimations  similar  to  the  holding  in  these  cases  are  to  be  found 
in  Virginia  etc  Coal  Co.  t.  Central  B.  B.  etc  Co.,  170  U.  &  865^  18 
Sup.  Ct.  Rep.  667,  and  Southern  By.  Go.  t.  Carnegie  Steel  Oo^  170 
U.  8.  267,  20  Sup.  Ct  Rep.  847. 

There  is  also  a  well-defined  tendency,  at  least  In  the  United  States 
courts,  to  restrict  the  class  of  debts  arising  before  the  receiyership 
to  which  a  preference  in  payment  is  giyen.  The  broad  language  of 
Fosdick  y.  Schall,  99  U.  S.  235,  that  "necessary  operating  and  man- 
aging expenses,  proper  equipment,  and  useful  improyements,"  are 
to  be  giyen  a  preference  in  payment,  and  that  such  expenses  can 
be  made  a  lien  on  the  trust  property  superior  to  that  of  a  prior 
mortgage,  has  been  limited  by  later  cases.  And  in  the  late  case 
of  Illinois  Trust  etc.  Bank  y.  Doud,  105  Fed.  128,  the  test  <tf  tbe 
preferential  equity  of  a  prior  claim  was  said  to  be  whether  it  wu 
for  a  part  of  the  current  expenses  of  ordinary  operation.  And 
neither  the  fact  that  the  expense  tended  to  improye  the  property 
and  increase  the  security  of  the  mortgagee^  nor  the  fact  that  It 
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was  necessary  to  keep  the  mortgagor  a  going  concern,  are  sufficient 
to  give  the  claim  a  preference  orer  the  lien  of  a  prior  mortgage: 
See  Rhode  Island  LocomotiTe  Worlds  t.  Continental  Trust  Oo.»  108 
Fed.  5.    Supplies  furnished  in  such  quantities  that  reconstruction 
and  not  repair  is  eyidently  the  object  In  purchasing  them  are  not 
the  basis  of  a  claim  entitled  to  a  preference:  Lee  t.  PennsylTsnia 
Traction  Co.,  106  Fed.  405.    Indebtedness  Incurred  in  the  work  of 
t>ri^nal  construction  or  reconstruction  are  denied  priority  In  pay- 
ment orer  mortgage  bonds:  Fhrst  Nat  Bank  t.  Bwing,  108  Fed.  loa 
Lietu  far  Debts  Created  During  the  Receiverehip.So  far  as  concerns 
the  creation  of  liens  to  secure  the  payment  of  debts  Incurred  during 
the  recelrershlp,  such  debts  and  their  payment  are  said  to  stand 
npon  a  different  basis   from  the  debts  which  arise  prior  to  the 
recetrershlp:  Mlltenberger  t.  Loganspot  By.  Ca,106  U.  S.  286, 1  Sup. 
Ct.  Rep.  140.  At  the  present  time,  there  can  be  no  doubt  that  a  court 
of  equity  may,  through  its  recelyer,  take  charge  of  the  property  of  a 
Tallroad  corporation,  authorise  such  recelTer  to  raise  money  for  the 
preservation  and  operation  of  the  road,  and  make  such  expenses 
a  Uen  on  the  property  superior  to  that  of  prior  mortgages.    The 
power  of  a  court  of  equity,  through  Its  recelyer,  to  create  liens 
oi|  the  trust  i^operty  was  fully  considered  In  Wallace  t.  Loomls, 
9r  U.  8.  146,  the  court  reaching  this  conclusion,  that:  The  power 
of  a  court  of  equity  to  appoint  managing  recelrerB  of  such  property 
as  a  railroad,  when  taken  under  Its  charge  as   a  trust  fund  for 
the  paymoit  of  encumbrances,  and  to  authorise  such  recelyers  to 
raise  money  necessary  for  the  preserratlon  and  management  of  the 
l^roperty,  and  make  the  same  chargeable  as  a  lien  thereon  tix  its 
repayment,  cannot,  at  this  day,  be  seriously  disputed.    It    Is   a 
part  of  that  jurisdiction,  always  exercised  by  the  court,  by  which 
It  Is  Its  duty  to  protect  and  preserve  the  trust  funds  In  Its  hands. 
It  Is  undoubtedly  a  power  to  be  exercised  with  great  caution, 
and.  If  possible,  with  the  consent  or  acquiescence  of  the  parties 
Interested  in  the  fund."    The  doctrine  of  this  case  has  been  repeat- 
edly approved:  See  Mlltenberger  v.  Logansport  By.  Co.,  106  U.  S. 
288,  1  Snp.  Ct  Bep.  140;  Union  Trust  Co.  v.  Illinois  Midland  By. 
Co.,  117  U.  S.  4Qi,  6  Sup.  Ct  Bep.  809;  Kneeland  v.  Bass  Foundry 
etc   Works,    140  U.  S.  582,  11  Sup.  Ct.  Bep.  867;  Kneeland    v. 
American  Loan  etc  Co.,  186  U.  S.  88,  10  Sup.  Ct  Bep.  950;  Knee- 
land V.  Luce,  141  U.  8.  481,.  12  Sup.  Ct  Bep.  82;  Vilas  v.  Page,  106 
N.  Y.  439,  13  N.  B.  743. 

The  power  to  create  liens  which  shall  be  a  charge  upon  tho 
eorpus  of  the  property,  paramount  to  a  prior  mortgage  has  been 
extended  to  cover  the  expense  of  completing  and  equipping  a 
toad  which  was  uncompleted  and  only  partially  equipped  when 
the  receiver  was  appointed:  First  Nat  Bank  v.  Bywlng,  106  Fed. 
168. 

The  receiver  may,  however,  create  liens  only  upon  the  propertj 
of  which  he  has  been  appointed  receiver.  Thus  a  receiver  of  a 
railroad  which  has  only  a  leasehold  Interest  in  the  property  has 
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DO  power  to  create  liens  upon  the  interest  of  the  lessor  who  i» 
not  a  party  to  the  receivership  proceedings.  Hence,  where  « 
receiver  of  such  a  railroad  makes  improyements  and  repairs  on 
the  property*  although  necespary  to  keep  the  road  a  going  concern, 
the  expense  Incurred  cannot  be  made  a  lien  on  the  corpus  of  the 
property  superior  to  the  interest  of  the  lessor,  the  lease  not  glTing 
the  lessee  a  right  to  make  improvements  at  the  lessor's  expense, 
and  the  lessor  not  being  bound  at  common  law  to  make  any  repairs 
or  improvements  on  the  leased  property:  Felton  t.  Cincinnati,  95 
Fed.  986. 

The  power  to  create  liens    upon    railroad  i^operty  superior  to 
the  lien  of  a  prior  mortgage  should  be  exercised  with  great  cautl<m, 
and  It  has  been  said  that  the  issuance  of  receiver's  certificates 
which  shall  be  a  paramount  lien,  should  never  be  made  without 
giving  notice  to  those  whose  interests  are  to  be  affected,  so  that 
they  may  hare  an  opportunity  to  be  heard  in  opposition.    For,  aa 
was  observed  by  the  court  in  Osborne  r.  Big  Stone  Gap  etc  Oo^ 
116  Va.  58,  80  &  B.  446:  'It  la  indeed  elementary  that  no  man  can 
rightly  be  derived  of  his  property,  or  any  security  or  lien  which 
he  may  have  acquired,  except   by   his  ovm  consent,  or  hie  own 
negligence  or  default,  or  by  proceedings  had  in  accordance  with  the 
law  of  the  land-~that  is,  an  opportunity  to  be  heard  in  defense  of 
his  rights.'*    And   in   Metropolitan  Trust  Oo.  t.  Lake  City  Elec. 
By.  Ck>.,  100  Fed.  807,  it  was  hdd  not  to  be  within  the  power  of 
a  court  of  equity  which  had  appointed   a   receiver  to  authorize 
him  to  issue  certificates  of  indebtedness  which  should  be  a  lien 
upon  the  property  of  th^  corporation  superior  to  the  liens  of  other 
creditors  who  were  not  parties  to  the  suit    And  while  recelTW's 
certificates  cannot  be  made  a  lien  superiCHr  to  that  of  prior  creditors 
without  at  some  time  giving  to  such  creditors  an  opportunity  to 
be  heard,  yet  prior  notice  does  not  seem  to  be  essential.    Speaking 
on  this  point  in  Union  Trust  Co.  v.  Illinois  Midland  By.  Co.,  117 
U.  S.  434-456,  6  8<up.  Ct  Bep.  809,  Justice  Blatchford  said:  "Ita 
[the  court's]  power  to  do  this  does  not  depend  upon  consent,  nor 
on  prior  notice.    Consent  is  desirable,  but  is  seldom  practicable 
where  the  debts  exceed  the  Talue  of  the  property.    Though  prior 
notice  to  persons  interested,  by  notifying  them  as  parties,  first 
requiring  them  to  be  made  parties,  if  they  are  not,  ie  generally 
the  better  way,  yet  many  circumstances  may  be  Judicially  equivalent 
to  prior  notice.    A  full  opportunity,  as  in  this  case  to  be  heard,  on 
evidence,  as  to  the  propriety  of  the  expenditures  and  of  making 
them  a  first  lien,  is  Judicially  equivalent    The  receiver,  and  thofie 
lending  money  to  him  on  certificates  issued  on  orders  made  without 
prior  notice  to  parties  interested,  take  the  risk  of  the  final  action 
of  the  court,  in  regard  to  the  loans." 

There  can  be  no  doubt  of  the  power  to  create  liens  on  the  property 
of  a  railroad  corporation  by  the  issuance  of  certificates,  which 
shall  be  superior  to  claims  arising  subsequently  on  contracts  made 
with  notice  thereof:  Kempmann  r.  Sullivan  (Tex.)»  68  8.  W.  173^ 
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The  doctrine  that  claims  of  a  certain  character  necessary  to 
keep  a  railroad  a  going  concern  are  entitled  to  priority  of  payment 
OTer  its  prior  mortgage  indebtedness,  and  may  be  made  a  lien  on 
the  property  of  the  railroad  superior  to  such  mortgage  debts,  has, 
seemingly,  neyer  been  applied  by  the  United  States  supreme  court 
to  any  but  a  railroad  corporation:  Wood  v.  Safe  Deposit  Oo.,  128 
U.  8.  416,  9  Sup.  Ot  Rep.  131.  Such  doctrine  was,  howerer,  Tery 
properly  applied  to  the  case  of  telegraph  and  telephone  companies, 
which  were  given  the  power  of  eminent  domain,  and  otherwise 
recognized  as  being  Important  public  agencies  of  modem  industry, 
in  Eeelyn  t.  Carolina  etc.  TeL  Co.,  00  Fed.  29.  And  the  same 
principle  was  In  Illinois  Trust  Oo.  t.  Ottumwa  Blec.  Ry.,  80  Fed. 
235,  applied  to  an  electric  lighting  company,  which  had  a  municipal 
franchise,  with  the  right  to  use  the  city  streets,  and  which  was 
engaged  in  furnishing  light  to  the  dty  as  well  as  suiH>lying 
priTate  consumers:  See,  also,  lUinois  Trust  etc.  Oo.  t.  Doud,  106 
Fed.  123. 

CreaiUm  of  lAem  by  Beoeivera  of  Private  CorporatioiM.— Under  the 
authority  of  the  cases  already  cited  there  can  be  no  doubt  that  a 
court  of  equity  has  power,  through  a  receiyer  appointed  by  it,  to 
create  liens  upon  the  property  of  a  quasi  public  corporation  which  is 
under  its  control,  which  liens  will  be  superior  to  those  of  prior  mort- 
gages.   The  question  has  arisen  whether  this  doctrine  of  priority 
can  be  applied  to  a  purely  priTate  corporation,  and  whether,  upon 
the  appointment  of  a  receiyer  for  such  a  corporation,  he  may  con- 
tinue the  corporate  business  and,  in  connection  therewith,  contract 
debts  which  will  be  declared  prior  liens  upon  the  corporate  prop- 
«ty.   The  principal  case  is  authority  for  the  rule  that  this  doctrine 
Ib  to  be  confined  to  quasi  public  corporations.    And  two  yery  recent 
cases  fxk  Colorado  approye  the  decision  of  the  principal  case:  Lamar 
Land  etc.  Co.  t.  Belknap  Say.  Bank  (Oolo.,  March,  1001),  04  Pae. 
210,  and  Belknap  Say.  Bank  t.  Lamar  Land  etc.  Co.  (Colo.,  March* 
1901),  64  Pac.  212.    These  cases  hold  that  a  land  and  canal  company, 
<ivganixed  for  the  purpose  of  reclaiming  and  selling  arid  lands  for 
tte  benefit  of  its  stockholders  and  grantees  is  not  a  quasi  public 
corporation,  necessary  to  be  operated  for  the  public  good,  and  hence 
a  receiyw  of  such  a  corporation  has  no  authority  to  issue  receiyer's 
certificates  wliich  shall  be  superior  to  the  lien  of  prior  mortgage 
bonds.   Certainly,  as  applied  to  unsecured  claims  arising  prior  to 
the  appointment  of  the  receiyer,  the  doctrine  of  priority  cannot  be 
applied  to  priyate  corporations;  and,  aside  from  the  Colorado  cases 
^ted,  there  are  other  courts  which  hold  that  this  doctrine  is  inap- 
plicable to  purely  priyate  corporations,  since  their  continued  oper- 
ation is  not  a  matter  of  public  concern:  See  Merriam  y.  Victory  Min. 
Oo..  87  Or.  821,  66  Pac  75,  58  Pac.  87,  60  Pac.  007;  Newton  y.  Bagle 
«^  Mfg.  OOn  76  Fed.  418,  and  the  cases  cited  in  the  monographic 
aote  in  71  Am.  St  Rep.  880.    If  the  mortgage  bondholders  or  the 
Elders  of  other  prior  liens  upon  the  property  of  a  priyate  corpora- 
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tlon  agree  that  the  receiver  shall  continue  the  corporate  bmineaa 
and  consent  to  have  the  expenses  incurred  by  him  made  a  prior 
lien  upon  the  property  of  the  corporation,  the  court  will  recognise 
and  give  effect  to  such  agreement:  Beinhart  t.  Augusta  Min.  etc. 
Ck>.,  M  Fed.  901.  And  the  rule  has  been  stated  in  some  of  the* 
cases  that  a  court  cannot  authorise  the  Issuance  of  receiver's  cer- 
tlflcates  for  the  purpose  of  carrying  on  the  business  of  such  a  cor> 
poration  or  of  improving  or  adding  to  its  property,  without  the  con> 
sent  of  creditors  whose  liens  would  be  thereby  affected:  Baltimore 
BuUding  eta  Assn.  t.  Alderson,  80  Fed.  142;  Hears  t.  Hayden,  91 
lU.  App.  848. 

However,  the  appointment  of  a  receiver  is  for  the  purpose  of 
preserving  the  property  for  the  benefit  of  those  concerned,  and  Ii^ 
properly  performing  that  duty  different  kinds  of  care  may  be  re- 
quired to  be  used.  And  there  may  be  cases  id  which  the  best  and 
perhaps  the  only  way  of  preserving  the  property  is  to  keep  the 
business  in  which  such  property  is  used  a  going  concern.  And  iA 
such  a  case  it  would  seem  that  the  receiver  might  be  empowered  to 
issue  certificates  which  should  become  a  first  lien  on  the  property. 
That  such  a  case  might  exist  was  clearly  intimated  in  Union  Trust 
Co.  T.  Illinois  Midland  By.  Ck>.,  IIT  17.  8.  434,  456,  6  Sup.  Ct  Rep» 
80O:  "Property  subject  to  liens  and  claims  and  debts,  of  variona 
characters  and  ranks,  which  is  brought  within  the  cognisance  of  a 
court  of  equity  for  administration,  and  conversion  into  money,  and 
distribution,  is  a  trust  fund.  It  Is  to  be  preservd  for  those  entitled 
to  it  This  must  be  done  by  the  hands  of  the  court,  through  ofiH* 
cers.  The  character  of  the  property  gives  character  to  the  particular 
species  of  preservation  which  it  requires.  Unimproved  land  may 
lie  idle,  with  only  payment  of  taxes.  Improved  property  should  be 
rented.  Movable  property  that  is  not  perishable  may  be  locked  up 
and  kept;  but,  if  perishable,  it  must  be  sold,  by  way  of  preserTa- 
tlon."  In  othor  words,  in  preserving  property  in  the  hands  of  % 
court,  the  means  used  must  be  adapted  to  the  peculiar  character  of 
the  property  to  be  preserved.  A  similar  rule  was  recognized  1a 
Fidelity  etc  Co.  v.  Boanoke  Iron  Co.,  68  Fed.  823,  where  the  court 
held,  as  indicated  by  the  syllabus^  that:  "A  court  of  equity  has  no 
power,  without  the  consent  of  all  lien  creditors,  to  authorize  the 
receiver  of  an  insolvent  private  corporation,  whose  business  is  not 
affected  with  any  public  interest,  to  issue  certificates  which  will  be 
A  paramount  lien  upon  its  property,  for  the  purpose  of  cairying  ob> 
its  businees,  unless  it  be  necessary  to  do  so  in  order  to  pres^ve  the 
existence  of  the  property  or  franchises."  We  believe  this  to  be  a 
sound  rule,  but  it  requires  great  care  in  its  practical  application. 
The  very  late  case  of  Makeel  v.  Hotehkiss,  190  Ul.  811,  post,  p.  131, 
60  N.  E.  624,  recognizes  that  there  may  be  cases  where  a  court  of 
equity,  through  a  receiver,  has  power  to  make  the  expenses  of  the 
receivership  of  a  private  corporation  a  lien  upon  the  trust  property 
superior  to  prior  liens.  It  recognized  this  doctrine  as  rather  an  ex* 
ception  to  a  general  rule  than  a  rule  in  itself,  and  that  it  should  be 
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applied  with  great  caution,  and  denied  its  application  In  this  par- 
ticular case,  which  was  a  hotel  receirershlp,  where  the  mortgagor 
whose  lien  was  aifected   was  not  a  party  to  the  recelTershlp  suit* 
only  the  ownership  of  the  equity  of  redemption  was  InTolyed,  and 
where  the  amount  realized  at  the  sale  was  only  suflScient  to  pay 
the  mortgage  deht  and  costs.    It  mnst  be  perfectly  clear,  howeyer, 
that  the  expenses  incurred  by  the  receirer  were  absolutely  essential 
to  the  preservation  of  the  property  in  his  control,  otherwise  the 
court  has  no  power  to  make  them  a  lien  thereon  superior  to  that 
of  iHior  mortgages.    Thus  In  Raht  t.  AttrlU,  106  N.  Y.  423,  60  Am. 
Bep.  4R6,  13  N.  £.  282,  a  reoelver  was  appointed  for  hotel  property, 
and  it  appeared  that  the  wages  of  a  large  number  of  laborers  em- 
ployed around  the  hotel  were  in  arrears,  many  of  such  employes 
were  destitute,  and  threatened,  unless  paid,  to   burn   the    hoteL 
Under  these  circumstances,  receiver's  certificates  were  issued,  and 
the  money  advanced  on  them  was  used  to  pay  off  the  arrears  of 
wages.    The  court  of  appeals  held,  notwithstanding  these  facts,  that 
they  did  not  Justify  the  issuance  of  the  certificates,  that  the  debt 
created  by  the  receiver  was  not  for  the  preservation  of  the  prop- 
erty, and  that  it  could  not  be  assumed  that  the  ordinary  agencies 
of  the  law  were  insufficient  to  furnish  the  necessary  protection.    In 
Lane  v.  Washington  Hotel  Ck>.,  100  Pa.  St  280,  42  AtL  007,  the  court 
eonsidered  it  very  doubtful  whether  there  was  any  sound  Judicial 
reason  for  allowing  a  receiver  to  continue  the  business  of  an  in- 
Kdvent  Jiotel  corporation,  and  recognized  the  rule  as  well  estab- 
llsbed  that  a  receiver  for  a  private  corporation  had  no  authority  to 
interfere  with  the  liens  or  other  legal  rights  of  existing  creditors. 
On  the  other  hand,  the  United  States  supreme  court  held  that  a 
court  had  discretion  to  allow  its  receiver  temporarily  to  carry  on 
tbe  business  of  a  hotel,  when  the  interests  of  the  parties  seemed  to 
require  it:  Cake  v.  Mohun,  104  U.  8.  811,  17  Sup  Ot  Rep.  100.    In 
this  case  the  closing  of  the  hotel  would  have  resulted  in  serious  loss. 
In  Thornton  v.  Highland  Ave.  etc.  B.  R.  Co.,  94  Ala.  858,  10  South. 
442,  a  receiver  who  was  directed  to  continue  the  business  of  a  hotel 
was  held  to  have  power  to  make  his  expenses  a  first  lien  on  the 
corpus  of  the  trust  property.    In  Grainger  v.  Old  Kentucky  Paper 
Oa,  20  Ky.  Law  Bep.  1491,  49  S.  W.  477,  where  an  insolvent  paper 
manufacturing  oompany  was  continued  by  a  receiver  as  a  going 
eoneem,  the  assets  of  the  corporation  were  applied  to  the  payment 
of  the  claims  of  laborers  and  materialmen,  under  the  mechanic*s 
Hen  law,  and  also  to  the  payment  of  a  receiver's  commission  and  an 
attorney's  fee,  before  anything  was  allowed  to  prior  lienholders» 
the  court  holding  that  under  the  circumstances  it  was  proper  to  al- 
low the  receiver  to  continue  to  run  the  pap^  mill,  as  such  prop- 
erty would  sell  for  a  mu<^  better  price  as  a  going  concern  than  if 
It  had  remained  idle.    And  the  supreme  court  of  Indiana  in  Blythe 
V.  Gibbons,  141  Ind.  832,  35  N.  B.  C67,  found  no  obstacle  whatever 
in  sustaining  the  order  of  a  court  directing  the  receiver  of  a  purely 
private  manufacturing  company  to  borrow  money  for  the  purpose 
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«f  continuing  the  insolTent  business  and  to  make  such  debt  a  lint 
lien  upon  the  trust  property.  No  distinction  is  drawn  in  this  case 
between  a  private  business  and  one  of  a  quasi  public  charact^ .  Ttis 
supreme  court  of  Texas,  in  Ellis  t.  Vernon  Ice  etc  Ck>.,  86  Tex.  lOOt 
28  S.  W.  858,  while  admitting  that  the  precedents  for. the  exercise  of 
the  extraordinary  power  of  authorising  receiyers  to  create  debts, 
and  to  make  them  a  first  lien  upon  OTcn  the  corpus  of  the  trust  es- 
tate, were  to  be  found  almost  entirely  in  the  case  of  the  property 
of  railway  corporations,  yet  held  that  the  power  existed  in  the  ad- 
ministration of  other  corporations  equally  with  railways,  when  the 
same  conditions  called  for  its  exercise.  The  same  rule  was  adopted 
by  the  Illinois  supreme  court  in  Knickerbocker  r.  McKindley  Ck»l 
etc.  Co.,  172  UL  535,  64  Am.  St  Rep.  54,  60  N.  H  830,  where  tbt 
court  said:  *'The  object  of  appointing  a  recelTcr  is  to  preserre  the 
property  for  the  benefit  of  nil  parties  interested.  Sometimes  this  ob- 
ject is  best  attained  by  continuing  a  business.  When  this  Is  done,  the 
court  has  the  right,  although  it  should  exercise  such  right  with  great 
caution,  to  make  the  expenses  of  such  business  chargeable  upon  the 
corpus  of  the  property,  if  the  income  is  not  sufllclent  to  pay  the 
name.  Of  course,  such  expenses  must  be  charged  first  upon  the  net 
income,  but,  when  that  is  not  sufficient,  they  may  be  charged  upon 
the  property  itself,  or  upon  its  proceeds  after  sale.  It  has  been 
held  that,  although  this  authority  of  a  recelTor  to  incur  Indebted* 
ness,  in  order  to  keep  the  business  a  'going  concern'  until  the  righti 
of  the  parties  are  adjusted  and  a  sale  is  effected,  ordinarily  arisea 
only  in  cases  of  railroad  companies,  yet  the  same  rules  may  be  ap- 
plied in  other  cases  under  like  circumstances."  The  rule  that  the 
recelTer  of  a  priyate  corporation  cannot  be  authorised  to  Incur  ex- 
penses which  shall  be  made  a  first  lien  on  the  corpus  of  the  tmst 
property  superior  to  the  lien  of  prior  mortgages  will  be  found  su^ 
ported  by  the  cases  cited  In  the  extended  note  In  71  Am.  8t  fispi 
B80L 


LOWER  LATHAM  DITCH  COMPANY  t.  LOUDBir  IBBI- 

GATING  CANAL  COMPANY. 

[27  Ooio.  267,  60  Pac.  629.] 

BBS  JUDIOATA  — PARTIES  — NOTIOB  OF  AOTION.-A 
prior  Judgment  is  not  res  judicata  as  respects  the  rights  of  a  plain- 
tiff in  a  subsequent  action,  where  he  was  not  a  par^  to  the  actios 
in  which  the  prior  judgment  was  rendered,  although  he  had  notics 
of  the  pendency  of  the  action,  since  Identity  of  parties  is  an  ei* 
sential  element  necessary  to  render  a  judgment  In  one  case  res 
judicata  in  another. 

WATER  RIGHTS  —  BSTOPPBL  —  LAOHBS  —  ABANDON- 
MENT.—A  prior  appropriator  of  water  is  not  estopped  by  his  own 
laches  from  asserting  his  rights  against  subsequent  appn^rlatoiSi 
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-where  durlnir  seyeral  yean  of  scarcity  he  was  short  of  water,  knew 
that  toch  shortage  was  caused  by  diversions  made  by  sn<di  sub- 
sequent approprlators,  and  made  no  protest  against  these  diversions. 

BSTOPPEIi  — BLBMENTS.— To  constitute  an  estoppel  by 
<eonduct  In  favor  of  another  with  respect  to  the  title  of  the  subject 
matter  In  dispute.  It  must  appear  that  the  party  agalnat  whom  such 
estoppel  is  sought  to  be  established  was  apprised  of  the  true  state 
of  his  own  title,  that  by  his  conduct  he  intended  to  deceive  or  was 
iniUty  of  such  negligence  as  amounted  to  fraud,  and  that  the  other 
party  was  not  only  destitute  of  all  knowledge  regarding  the  true 
state  of  Ids  title,  but  of  the  means  of  acquiring  such  knowledge. 

WATER  BIGHTS-RIGHT  OP  PRIOR  APPROPRLATOR- 
DEPEN8B.— In  an  action  by  a  prior  approprlator  of  water  against 
sobsequent  appropriators  who  have  wrongfully  diverted  water  from 
him,  it  is  no  defense  that  others  junior  in  point  of  time  to  the  de- 
fendants may  have  diverted  water  which.  If  allowed  to  flow  down 
tbm  stream,  would  have  supplied  the  needs  of  both  the  plahitifl  and 
the  defendants. 

ADVERSE  POSSESSION.-COLOR  OF  TITLBl  in  ocder  to 
constitute  adverse  iK)ssesslon  under  the  statute  of  limitations,  must 
be  based  upon  a  paper  title. 

WATER  RIGHTSh-LOSS  THROUGH  PBROOLATION  — 
PRIORITY. — In  an  action  by  a  prior  approprlator  of  water  to  pre- 
sent junior  appropriators  above  him  from  diverting  the  waters  of  a 
atream.  It  Is  no  defense  that  a  considerable  volume  of  such  waters 
would  be  lost  through  percolation  before  they  reached  the  plain- 
tilTs  ditches. 

H.  N«  Hajnes^  for  (he  plaintiff  in  error. 

Frank  J.  Annis,  Bobinson  &  Lore,  George  W«  Bailey,  and 
Ckirbntt  ft  Garbutt,  for  the  defendants  in  error. 


GABBEBT,  J.  Plaintiff  in  error  originally  instituted 
«iiit  against  each  ditch  company  separately.  In  each  action  the 
individual  defendants  were  joined.  The  questions  in  the  several 
cases  being  the  same,  they  were  consolidated  for  the  purposes  of 
^^^  triaL  Upon  the  issues  f  ormtdated  there  was  a  trial  to  the 
<M)urty  which  resulted  in  judgment  in  favor  of  the  defendants. 
Plaintiff  brings  the  case  here  on  error.  For  convenience,  the 
parties  will  be  designated  plaintiff  and  defendants,  the  same 
as  in  the  court  below. 

The  object  of  the  action  is  to  compel  defendants  to  recognize 
the  decreed  priorities  of  plaintiff  to  the  waters  of  the  South 
Platte  river.  The  facts,  so  far  as  necessary  to  notice  at  the 
^mtset,  in  order  to  understand  the  controversy  between  the 
parties,  are,  briefly,  aa  follows:  Each  of  the  ditches  of  the  re- 
spective ditch  companies  has  been  decreed,  or  has  succeeded 
to  priorities  adjudicated  under  the  general  irrigation  statutes 
«f  the  state.  The  ditch  of  plaintiff  draws  its  supply  from 
the  South  Platte,  about  one  and  one-half  miles  below  the 
mouth  of  the  Big  Thompson,  a  tributary  of  that  stream.    Its 
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headgBte  is  located  in  water  district  No.  2,  and  its  prioritiei 
were  adjudicated  in  the  district  court  of  Arapahoe  conntf. 
The  ditches  of  the  defendant  ditch  companies  draw  their  sap- 
ply  from  the  Big  Thompson^  their  several  headgates  being 
located  in  water  district  No.  4,  and  their  priorities  were  ad- 
judicated in  the  district  court  of  Boulder  county.  Each  of 
these  water  districts  is  located  in  water  division  No.  1.  Bela- 
tively,  the  priorities  of  the  respective  ditches,  as  shown  by 
the  several  adjudication  decrees,  are  such  that  certain  of  those 
of  plaintiff  are  in  advance  of  the  priorities  of  defendant  ditch 
companies. 

Defendants  interposed  defenses  by  which  they  seek  to  es- 
tablish that  plaintiff  is  no  longer  entitled  to  a  distribution  of 
water  in  times  of  scarcity,  in  accordance  with  its  decreed 
priorities,  as  against  their  rights,  and  that  they  aie  entitled 
to  have  their  priorities  satisfied  without  regard  to  those  of 
plaintiff;  or,  in  other  words,  by  reason  of  defenses  pleaded^ 
the  latter,  as  against  them,  has  lost  its  rights  established  by 
the  decree  upon  which  it  relies,  and  that  they  are  entitled  ta 
a  distribution  of  water  under  the  decree  entered  in  water  dis- 
trict No.  4,  without  regard  to  the  decree  rendered  in  district 
No.  S.  The  pleadings  and  evidence  disclose  that  by  reason 
*^  of  the  attitude  and  acts  of  the  defendant  ditch  companies^ 
the  individual  defendants  charged  with  the  duty  of  distribut- 
ing water  in  their  respective  water  districts,  plaintiff  has  been 
deprived  of  water  to  which  it  is  entitled  under  the  decree  es- 
tablishing its  priorities,  unless  one  or  more  of  the  affirmative 
defenses  of  defendants  defeat  its  rights  evidenced  by  that  de- 
cree. The  vital  question  is.  Do  the  respective  adjudication 
decrees  measure  the  rights  of  the  parties,  or  are  they  to  be 
determined  upon  one  or  more  of  tiie  defenses  interposed  by 
defendants?    These  defenses  are: 

1.  A  judgment  which  they  claim  is  res  judicata  of  the  ques- 
tions involved  in  this  action. 

S.  Estoppel  by  laches  and  acquiescence. 

3.  That  in  water  districts  located  above  No.  2,  which  in* 
eludes  the  South  Platte  river  above  the  headgate  of  plain- 
tiff's  ditch,  and  tributaries  emptying  into  the  river  above 
that  point,  are  numerous  ditches  drawing  their  supply  of  water 
from  these  streams,  the  priorities  of  which,  according  to  the 
respective  decrees  as  entered  of  record  in  the  respective  water 
districts,  are  junior  to  those  of  the  parties  to  this  proceedings 
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tnd  that  by  reason  of  fheir  diversion  of  the  water,  the  shortage 
of  which  plaintiff  complains  is  occasioned. 

4,  Diversion  of  water  from  the  Big  Thompson  for  more  than 
seven  years  next  preceding  the  date  of  the  commencement  of 
this  action,  nnder  ccdor  of  title  in  good  faith,  adversely  to  the 
claims  of  plaintiff,  and  all  persons  diverting  water  from  the 
South  Platte  river. 

5.  It  is  also  claimed  by  defendants  that  the  evidence  ea- 
tablishes  the  fact  that  the  waters  of  the  Big  Thompson  reach- 
ing their  respective  headgates  wonld  not  reach  that  of  the 
plaintiff  if  permitted  to  flow  down  the  stream,  bj  reason  of 
the  character  of  the  bed  of  the  Big  Thompson. 

Priority  of  appropriation  for  beneficial  use  haa  always  been 
recognized  as  the  foundation  npon  which  water  rights  depend 
in  this  jurisdiction.  This  doctrine  first  found  expression  in 
the  courts,  and  has  since  been  recognized  by  onr  fundamental 
and  statutory  law  on  the  subject  For  the  purpose  of  having 
''^  prioritiea  judicially  determined,  the  legislature  enacted 
laws  for  that  object  TTnf ortnnately^  the  water  districts  as 
originally  established  did  not  in  eacb  instance  embrace  the 
entire  drainage  of  a  main  stream.  To  obviate  the  difficulties 
lesolting  from  these  conditions  water  divisions  were  created, 
which  practically  embrace  all  the  drainage  of  a  given  stream. 
Provision  has  also  been  made  for  the  appointment  of  an  offi* 
€ial  in  each  of  these  divisions  whose  duly  it  is  to  direct  that 
fte  waters  of  the  streams  of  each  division  be  distributed  in 
accordance  with  the  adjudication  decrees  of  the  districts  in« 
chded  in  each  water  division,  so  that  in  effect  these  decrees 
are  to  be  treated  as  one,  and  the  water  distributed  accordingly. 
Under  such  regulations  the  acts  of  the  individual  defendants, 
as  well  aa  those  of  the  defendant  ditch  companies  in  refus- 
ing to  distribute  the  water  of  the  South  Platte  and  its  trib- 
utary, the  Big  Thompson,  or  to  recognize  the  rights  of  plaintiff 
in  accordance  with  ihe  adjudication  decrees  in  districts  2  and 
4,  are  illegal,  against  which  the  plaintiff  is  entitied  to  relief, 
Wessy  aa  we  have  said,  the  rights  of  the  parties  to  this  con- 
troversy are  no  longer  dependent  on  such  decrees,  but  are  to  be 
determined  upon  one  or  mora  of  the  defenses  interposed  in  this 
acticn. 

The  judgments  upon  which  defendants  rely  as  res  judicata 
of  &eir  rights  in  this  action  were  rendered  in  suits  commenced 
\j  them  separately  in  the  district  court  of  Larimer  county  on 
the  sixteenth  day  of  July,  1890,  against  one  William  A.  Bean, 
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who  at  that  time  was  the  water  commissioner  in  water  dis- 
trict No.  4,  to  compel  him  to  distribute  the  water  of  the  Big 
Thompson  to  each  respectively,  in  accordance  with  the  rightB 
of  each  as  evidenced  by  the  adjudication  decree  entered  in 
that  district  No  other  parties  were  made  defendants  to  these 
actions.  It  appears  that  they  were  commenced  because  the 
then  superintendent  of  water  division  No.  1,  at  the  instance 
of  plaintiff,  had  directed  the  water  commissioner  in  district  No. 
4  to  close  down  the  respective  headgates  of  the  ditches  of 
plaintiffs  in  those  actions  (defendants  here),  so  as  to  pennit 
the  water  of  the  Big  Thompson  to  flow  down  to  the  headgaie 
*^  of  the  ditch  company,  plaintiff  in  this  action,  or  had  prse- 
tically  directed  that  the  waters  of  ths  streams  indud^  in 
water  districts  Nos.  2  and  4,  so  far  as  the  parties  in  this  acti(m 
are  concerned,  be  distributed  in  accordance  with  the  req>ee- 
tive  decrees  in  those  districts,  cimsidered  as  a  whole.  Tim 
complaint  in  neither  action,  however,  contained  any  avermenii 
to  this  effect,  but  after  stating  the  need  of  water,  and  the 
decreed  priorities  in  water  district  No.  4^  alleged  that  the 
water  commissioner  ^'threatens  to  shut  down  the  headgate  of 
plaintitf's  said  canal,  so  as  to  prevent  the  plaintiff  from  tak- 
ing water  so  decreed  to  it  as  aforesaid,  and  so  used  by  it,  as 
herein  stated.^'  It  is  claimed  that  the  present  plaintiff  com- 
pany was  requested  to  defend  these  actions;  that  copies  of 
the  papers  served  on  the  water  commissioner  were  sent  to  it, 
but  that  it  gave  the  matter  no  attention  whatever.  The  prayer 
of  the  complaint  in  each  case  was  to  the  effect  that  the  water 
commissioner  of  district  No.  4  be  restrained  from  shutting 
down  the  headgate  of  plaintiff's  ditch,  so  as  to  deprive  it  of 
the  water  to  which  it  is  entitled  under  the  adjudication  de- 
cree in  district  No.  4.  The  judgment  in  each  case  which  was 
rendered  by  default  against  tiie  commissioner  directed  ttiat  he 
desist  and  refrain  from  so  distributing  or  apportioning  the 
waters  of  the  Big  Thompson  as  to  allow  any,  when  needed  by 
plaintiff,  to  flow  past  the  headgate  of  its  ditch,  ezoeptwhen  such 
waters  are  needed  by  consumers  through  ditches  whose  head- 
gates  are  located  on  that  stream  below  the  headgate  of  plaintiff's 
ditch,  and  whose  priorities  have  been  decreed  superior  to  thoee 
of  plaintiff  by  the  adjudication  decree  in  district  No.  4. 

The  plaintiff  in  this  action  was  not  a  party  to  either  of  the 
eauses  in  which  the  judgments  were  rendered  upon  which 
defendants  rely  as  res  judicata  of  the  subject  matter  of  this 
controversy.    It  may  have  had  notice,  or  may  have  known  of 
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the  pendency  of  those  actions^  but  not  in  a  manner  which 
gafe  the  court  jurisdiction  to  determine  its  rights  to  the  sub- 
ject matter  in  dispute  in  those  causes.  One  of  the  essential 
dements  necessary  to  render  a  judgment  pronounced  in  *^* 
a  gi?en  case  rea  judicata  in  another  is  identity  of  parties  in 
each:  Benz  y.  Hines,  3  Kan.  390^  89  Am.  Dec.  594;  Bouvier'a 
Law  Dictionary,  tit  ''Bee  Judicata.*'  These  judgments  lack 
fhii  requisite.  ! 

It  is  claimed  by  defendants  that  from  the  time  of  the  isau- 
anoe  of  ex  parte  injunctions  in  the  causes  against  Water  Com- 
missioner Bean,  aa  well  as  from  the  date  when  final  judgments 
were  rendered  in  those  actions,  which  was  on  the  twenty-eighth 
day  of  October,  1890,  restraining  him  from  distributing  the 
waters  of  the  Big  Thompson,  except  in  accordance  with  the  ad* 
judication  decree  rendered  in  water  district  No.  4,  that  plaintiff 
has  acqoiesced  in  those  judgments;  that  parties  dependent  up- 
on a  supply  of  water  from  the  ditches  of  defendant  companies 
baye  increased  their  acreage,  and  that  improvementa  have  been 
made  upon  the  faith  of  those  judgments,  under  the  belief  that 
they  settled  their  rights  to  tiie  use  of  the  water  as  against 
the  plaintiff,  and  that  the  action  of  the  latter  was  such  as  to 
kad  consumers  under  the  ditches  of  the  former  to  belieye  that 
fiieae  judgments  would  neyer  be  questioned. 

It  is  also  claimed  that  plaintiff  had  notice  of  the  purport 
of  the  judgments,  and  at  yarious  times  from  July  16,  1890, 
down  to  the  date  when  this  action  was  commenced,  was  fre- 
quently unable  to  obtain  sufficient  water  from  the  river  to 
supply  its  priorities,  and  that  such  shortage,  to  the  knowledge 
of  plaintiff,  was  occasioned  by  the  diyersion  of  defendant  ditch 
eompanies  during  this  period.  The  evidence  as  to  whether  or 
not  plaintiff  knew  of  the  commencement  of  these  actions  is 
etxiflicting.  There  is  also  conflict  in  the  testimony  regarding 
its  knowledge  of  the  rendition  of  these  judgments  and  their 
purport;  but  these  matters  are  not  controlling.  The  evidenoe 
may  establish  that  from  July,  1890,  down  to  the  date  when 
this  suit  was  instituted,  plaintiff  may  have  been  short  of  water, 
which  it  knew  was  caused  by  the  diversion  of  defendant  com- 
paniea^  ditches  from  the  Big  Thompson.  No  protest  against 
this  action  was  made.  The  supply  of  water  in  the  streams  of 
this  state  is  variable.  In  times  of  low  water  in  a  stream,  or 
Us  tributaries,  which  is  the  common  source  of  supply  for  many 
ditches,  some  will  be  unable  to  obtain  their  *''*  full  share. 
If  a  failure  of  one  diverting  water  from  a  stream  to  protest 
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every  time  a  shortage  in  his  supply  is  occasioned  by  another 
withdrawing  water  to  which  he  is  not  entitled  is  to  be  con-  ; 
strued  as  laches  or  acquiescence,  amounting  to  an  abandonment, 
priorities,  as  determined  under  the  statutes,  would  be  of  little 
value.  If  an  estoppel  has  been  established  against  plaintiff,  it 
must  be  upon  the  ground  that  its  action  has  resulted  in  an  % 
abandonment  of  its  rights^  as  evidenced  by  the  adjudication 
decree,  and  that  they  have  become  vested  in  defendant  ditch 
companies.  They  were  bound  to  take  notice  of  the  rights  of 
plaintiff  at  determined  by  this  decree.  They  could  not  rely 
upon  decrees  in  their  favor  in  actions  to  which  plaintiff  was 
not  a  party  and  which  in  no  manner  settled  its  rights.  Al- 
though plaintiff  may  have  known  of  these  actions  and  judg- 
ments, such  knowledge  was  no  notice  to  it  that  title  to  ita 
priorities  had  been  assailed.  There  is  nothing  in  the  evidence 
from  which  to  infer  that  ita  sUenoe  was  prompted  by  an  in- 
tention to  deceive  the  defendant  companies  with  respect  to  their 
rights,  nor  was  its  action  in  this  respect  negligence  to  such  t 
degree  as  to  amount  to  constructive  fraud. 

We  will  not  attempt  to  mention  all  the  elements  of  estoppel  as 
sought  to  be  established  in  this  case,  it  being  sufBcient  for 
the  purposes  of  this  action  to  state  that  before  the  con- 
duct of  one  party  will  create  an  estoppel  in  favor  of  another 
with  respect  to  the  title  of  the  subject  matter  of  dispute  be- 
tween them,  it  must  appear  that  the  party  againat  wh(xa 
such  estoppel  is  sought  to  be  established  was  apprised  of  the 
true  state  of  his  own  title;  that  by  such  conduct  he  intended 
to  deceive  or  thereby  was  guilty  of  such  negligence  as  to  amount 
to  a  fraud ;  that  the  other  was  not  only  destitute  of  all  knowl- 
edge regarding  the  true  state  of  his  title,  but  of  the  means  of 
acquiring  such  knowledge.  There  must  be  some  degree  of  turpi- 
tude in  the  conduct  of  a  party  before  a  court  of  equity  will  estop 
him  from  the  assertion  of  his  title,  when  the  effect  of  the  estoppel 
is  to  forfeit  his  property,  and  transfer  its  enjoyment  to  anothei: 
Boggs  V.  Merced  Min.  Co.,  14  Cal.  279;  1  Story's  Equity 
Jurisprudence,  sec.  391 ;  2  Pomero/s  ^^^  Equity  Jurisprudence, 
sees.  807,  817 ;  Water  Supply  etc.  Co.  v.  Tenney,  24  Colo.  344, 
51  Pac.  505. 

In  our  opinion,  the  evidence  wholly  fails  to  establish  either 
of  these  essential  elements  of  estoppel. 

Certain  of  the  priorities  of  plaintiff  are  in  advance  of  those 
of  the  defendant  ditch  companies.  When  required,  it  is  entitled 
to  have  them  supplied  as  against  the  defendant  companies 
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and  all  others  junior  in  point  of  time.  It  may  be  that  others 
4i?ert  water  from  the  river,  which  results  in  depriving  plain- 
tiff of  its  rights,  but  it  is  not  concerned  in  settling  the  rela- 
tive priorities  between  ditch  companies  whose  rights  are  junior 
to  its  own;  that  is  a  matter  which  they  must  settle  between 
themselves.  The  acts  of  the  defendant  ditch  companies,  in 
supplying  their  priorities  junior  to  those  of  plaintiff,  at  a 
time  when  the  latter  requires  the  water  thus  diverted,  is  an 
invasion  of  its  rights.  If  the  former  permits  others  to  divert 
water  to  which  they  are  entitled,  or  which,  if  not  diverted, 
would  be  sufficient  to  supply  the  needs  of  plaintiff,  that  does 
not  license  th^n  to  wrong  plaintiff,  because  others  have  wronged 
them.  In  considering  the  joinder  of  defendants  to  an  action 
for  the  wrongful  diversion  of  water,  the  late  Justice  Elliott,  af- 
ter illustrating  the  necessity  for  permitting  such  joinder  in 
speaking  of  the  rights  of  a  prior  appropriator  to  join  as  defend- 
ants those  whose  rights  were  junior,  said :  ''He  may  bring  and 
maintain  an  action  jointly  against  all  parties  junior  in  right 
to  himself,  whenever  the  result  of  their  acts,  either  joint  or 
several,  deprives  him  of  his  better  right  to  the  use  of  the  water, 
or  substantially  interferes  therewith.  He  may  thus  secure 
protection  to  his  own  priority,  and  leave  the  several  junior  ap- 
propriators  to  settle  their  relative  priorities  among  themselves^': 
Saint  V.  Guerrerio,  17  Colo.  448,  31  Am.  St.  Rep.  320,  30  Pac 
335. 

The  fact,  therefore,  that  others  junior  in  point  of  time  to 
either  of  the  parties  to  this  action  may  have  diverted  water 
from  the  river  above  the  mouth  of  the  Big  Thompson,  which, 
if  permitted  to  flow  down  the  stream,  would  have  supplied 
the  needs  of  plaintiff,  so  that  the  defendant  ditch  companies 
■'•  could  have  continned  their  diversion  from  the  Big  Thomp- 
son, without  injury  to  the  plaintiff,  was  not  a  defense  which  the 
defendants  could  interpose. 

It  is  contended  by  counsel  for  plaintiff  that  the  defense  of 
the  defendants  based  upon  the  statute  of  limitations  is  in- 
sufficient, for  the  reason  that  it  does  not  allege  payment  of 
taxes,  and  that  the  evidence  establishes  that  they  have  no 
color  of  title  to  the  subject  matter  of  controversy.  It  is  not 
necessary  to  determine  the  question  of  the  failure  to  plead 
payment  of  taxes,  or  whether  or  not  the  statute  is  applicable 
to  water  rights,  as  the  evidence  fails  to  disclose  that  defend- 
ants have  a  paper  title  such  as  the  statute  requires,  upon  which 
to  base  their  claim  to  the  use  of  the  waters  from  tiie  Big  Thomp- 
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8on^  as  against  the  rights  of  plaintiff.  Color  of  title,  under  the 
statute,  must  be  based  upon  a  paper  title:  3  Mills'  Annotated 
Statutes,  sec.  2923e ;  De  Foresta  r.  Gast>  20  Colo.  307,  38  Pac. 
244 ;  Enight  y.  Lawrence,  19  Colo.  425,  36  Pac.  242. 

The  decree  in  water  district  No.  4  by  which  the  prioritiea 
of  defendants  are  established  is  but  evidence  of  their  rights. 
It  does  not  purport  to  be  adverse  to  ^be  rights  of  plaintiff  aa 
established  by  the  adjudication  decree  in  water  district  No.  2. 
Defendants  now  seek  to  establish  their  rights  to  the  priorities 
awarded  plaintiff  under  the  latter  decree  by  virtue  of  an  ad- 
verse user  for  more  than  seven  years  prior  to  the  time  when 
this  action  was  commenced,  but  the  statute  upon  which  they 
rely  cannot  be  invoked  except  it  appears  that  their  user  and 
possession  of  the  priorities  of  plaintiff  is  upon  a  paper  title, 
which  purports  to  convey  to  them  the  priorities  of  the  latter: 
Warren  v.  Adams,  19  Colo.  515,  36  Tsc  604.  The  decree  upon 
which  they  rely  does  not  purport  to  convey  such  rights. 

The  final  question  relates  to  the  testimony  on  the  subject 
that  the  water  which  defendants  divert  from  the  Big  Thomp- 
son, if  permitted  to  flow  by  their  headgates,  would  not  reach 
the  headgate  of  the  ditch  of  plaintiff.  There  is  testimony  to 
the  effect  that  on  account  of  the  character  of  the  bed  of  the 
Big  Thompson,  considerable  time  would  be  required  for  the 
water  passing  the  headgates  of  the  ditches  of  defendants  to 
*^^  reach  the  river,  and  that  in  flowing  down  a  considerable 
quantily  would  be  lost  through  percolation.  There  is  no  evi- 
dence that  the  waters  would  not  reach  the  river,  and  although 
it  may  flow  down  the  Big  Thompson  slowly,  and  a  consider- 
able volume  be  lost,  inasmuch  as  it  would  eventually  reach 
the  river,  and  could  there  be  utilized  by  plaintiff,  we  do  not 
think  that  this  defense  has  been  established. 

Under  the  facts  plaintiff  was  clearly  entiUed  to  a  judgment 
in  its  favor,  directing  that  the  waters  of  the  Big  Thompson 
and  South  Platte,  as  between  the  parties  to  this  controversy^ 
be  distributed  in  accordance  with  the  adjudication  decrees  ren- 
dered in  water  districts  2  and  4.  The  judgment  of  the  district 
court  is,  therefore,  reversed,  and  the  cause  remanded,  witii  direo* 
tioDs  to  render  judgment  in  accordance  with  the  vieWB  herein 
expressed. 


RBS  JUDICATA.^  THB  BSSBNTIAL  BLBHBNTS  of  res  jlK 
dicata  are  the  identity  of  the  parties  and  of  the  issue:  Morrison  v. 
Clark,  89  Me.  103,  66  Am.  St  Rep.  395,  86  AtL  1034.  A  ludgmeD* 
does  not  conclude  one  not  a  party  to  the  proceeding;  Short  v.  Gal- 
way»  88  Ky.  601,  4  Am.  St.  Rep.  loa    As  to  who  are  parties  within 
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this  nile,  see  the  note  to  Hill  y.  Bain,  2  Am.  St.  Rep.  876-87S;  Walk- 
er T.  Philadelphia.  196  Pa.  St.  168,  78  Am.  St  Rep.  801,  45  Aa  657; 
Arlington  y.  Arrington,  127  N.  O.  190,  80  Am.  St  Rep.  791,  87  & 
£.212. 

EQUITABLB  B8TOPPBL  AS  TO  TITLE  TO  LAND  Is  snch  con- 
duct as  prevents  a  party  from  setting  up  his  legal  title  because  he 
has,  through  his  acts,  words,  or  silence,  led  another  to  take  a  po- 
sition In  which  the  assertion  of  the  legal  title  would  be  contrary  to 
tqulty  and  good  conscience:  Terrell  y.  Weymouth,  82  Fla.  255,  37 
Am.  St  Bep.  94, 13  South.  429.  See,  also,  Prlewe  v.  Wisconsin  State 
Land  etc  Co.,  108  Wis.  587,  74  Am.  St  Rep.  904,  79  N.  W.  780. 

WATBR  BIGHTS.— THBRfi  OAN  BB  NO  ABANDONMENT  of 
a  water  right  without  an  Intent  to  abandon  and  a  relinquishment 
if  the  right;  Wlmer  y.  BUnmonSi  27  Or.  1,  60  Am.  St  Bep.  685,  39^ 
Pic  & 


DE  BOBD  ▼.  PEOPLIL 

[27  Colo.  877,  61  Pac.  599.> 

GBIMINAL  LAW-ASSAULT— OOLIiUSIVB  CONVICTION 
-BAB  TO  SUBSBQUBNT  PROSECUTION.— A  defendant  who- 
Toluntarlly  goes  before  a  Justice  of  the  peace,  swears  to  a  complaint 
duughig  himself  with  an  assault,  and  confesses  himself  guilty,  can- 
not thereafter  plead  the  Judgment  against  himself,  rendered  in  such 
t  proceeding,  as  a  bar  to  a  subsequent  prosecution  for  the  same 
oifeiifle. 

In  J.  Bloomfield^  for  the  appellant. 

D.  M.  Campbell^  attorney  general,  GalYin  E.  Beed,  and  Dan 
&  Caieyy  for  the  people. 

•"  CAMPBELL,  C.  J.  The  plaintiff  in  error  (defendant  be- 
kw)  on  the  7th  of  April,  1899,  in  the  county  of  Saguache,  com* 
mitted  an  assault  upon  one  H.  C.  Burton.  On  the  eame  day  he 
fduntaiily  went  before  Dewit  C.  Travis,  a  justice  of  the  peace 
of  that  county,  and  swore  to  a  complaint  charging  himself  with 
BQch  assault,  tiiereby  confessing  his  guilt;  whereupon  the  justice 
heard  his  testimony  only,  and  sentenced  him  to  pay  a  fine  of 
fiiiee  dollars  and  costs,  which  was  at  once  paid. 

Upon  the  same  day,  and,  it  seems,  after  the  Travis  case 
was  initiated.  Burton,  the  one  assaulted,  went  before  another 
justice  of  the  peace  of  that  county,  Peter  W.  Luengen,  and 
ivoie  to  a  complaint  against  the  defendant  charging  him 
with  the  same  assault;  a  warrant  was  thereon  issued,  and 
under  it  the  defendant  was  arrested  and  brought  before  the 
nid  justice  for  trial  after  the  termination  of  the  proceedings 
*^  above  mentioned.    A  plea  of  former  conviction  before  Jus- 
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lice  Travis  was  interposed  and  overruled;  trial  was  had,  and 
defendant  fined  five  dollars  and  costs,  from  which  he  appealed 
to  the  county  court  of  Saguache  county. 

In  the  county  court  the  defendant  again  interposed,  and 
in  writing,  a  plea  of  former  conviction  hefore  Travis,  justioe. 
To  this  plea  the  district  attorney  filed  a  replication,  in  sub- 
stance being  that  the  judgment  which  Justice  Travis  rendesed 
was  by  a  court  without  jurisdiction,  was  a  farce  and  void 
as  against  the  people;  that  such  proceedings  were  fraudulent 
and  instituted  by  defendant  himself  merely  for  the  purpose 
of  enabling  him  to  escape  proper  punishment  for  his  offense^ 
and  to  evade  the  law  and  bar  a  prosecution  duly  conducted  by 
the  people. 

Issue  was  joined  upon  this  plea  before  the  county  court 
without  a  jury,  and  the  court  found  against  the  defendant, 
and  assessed  a  fine  against  him  of  three  dollars  and  costs.  To 
review  this  judgment  the  defendant  has  sued  out  a  writ  of  error. 
There  is  only  one  question  in  the  cas^  and  that  is  wheth^ 
a  defendant  may  voluntarily  go  before  a  justice  of  the  peace, 
swear  to  a  complaint  charging  himself  with  an  assault,  con- 
fess himself  guilty — ^the  justice  hearing  only  the  evidence  of 
the  defendant  himself — and  thereafter  successfully  plead  a 
judgment  against  himself,  rendered  in  such  a  proceeding,  as 
a  bar  to  a  subsequent  prosecution  for  the  same  offense  by 
the  duly  authorized  representative  of  the  people  in  a  oourt 
of  competent  jurisdiction. 

It  is  the  contention  of  the  plaintiff  in  error  that  sinoe  hs 
was  fined  by  the  justice  of  the  peace  before  whom  he  volun-  \ 
tarily  went  the  same  amount  that  was  imposed  by  the  county 
court  at  the  trial  in  which  the  district  aUomey  appeared,  no 
fraud  was  committed,  and  the  law  was  vindicated. 

It  has  been  held,  where  there  was  a  statute  so  providing^ 
that  one  accused  of  a  small  offense  might  voluntarily  go  be- 
fore a  oourt  having  jurisdiction,  confess  himself  guilty,  and 
that  the  judgment  imposed  in  such  a  case  would  be  a  bar  to 
^^®  a  subsequent  prosecution  for  the  same  offense.  But  evoi 
there  the  statute  was  strictly  construed,  so  aA  to  minimize  the 
chances  for  perpetrating  fraud.  We  have  no  such  statute.  Sec- 
tion 2768  of  Mills'  Annotated  Statutes  (Oen.  Stats.  1883, 
sec.  2044)  provides  that  if  any  person  accused  of  assault,  or 
assault  and  battery,  shall  confess  himself  guilty,  the  jury,  or 
if  a  jury  be  waived,  the  justice,  shall  hear  evidence  and  assess 
a  fine,  and  the  justice  shall  enter  a  judgment  and  issue  exe- 
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^ntion  subject  to  appeal,  as  in  other  cases.  This,  however, 
means  that  the  accusation  shall  be  made,  not  by  the  defend- 
ant himself,  or  some  one  acting  in  his  behalf,  but  by  some 
Asinterested  person.  To  coiintenanoe  such  a  practice  aa  the 
defendant  insists  is  proper  woiQd  furnish  to  any  defendant 
the  means  of  escaping,  in  whole  or  in  part,  the  punishment 
which  his  offense  merits,  and  enable  him  to  make  a  travesty 
of  criminal  prosecutions. 

Mr.  Bishop,  in  volume  1  of  his  New  Criminal  Law,  at  sec- 
tion 1010,  thus  states  the  rule :  '^f  one  procures  himself  to  be 
prosecuted  for  an  offense  which  he  has  committed^  thinking  to 
get  off  with  a  slight  punishment  and  to  bar  a  real  prosecution  in 
the  future — ^if  the  proceeding  is  really  managed  by  himself, 
either  directly  or  through  the  agency  of  another — ^he  is  while  thus 
holding  his  fate  in  his  own  hand  in  no  jeopardy.  The  plaintiff 
state  is  no  party  in  fact,  but  only  such  in  name  ^.the  judge  in- 
deed is  imposed  upon,  yet  in  point  of  law  adjudicates  nothing; 
'all  was  a  mere  puppet  show,  and  eveiy  wire  moved  by  the 
offender  himself.'  The  judgment  therefore  is  a  nullity,  and  is 
no  bar  to  a  real  prosecution.'' 

There  are  authorities  which  hold  that  if  the  legal  penalty 
is  an  exact  one,  for  example,  a  fine  or  a  fixed  sum,  or  impris- 
onment for  a  certain  term,  and  the  person  carrying  on  the 
cause  against  himself  has  borne  ft  in  full,  not  merely  in  part, 
^  state  thereby  has  suffered  nothing,  and  the  judgment  would 
not  be  deemed  fraudiQent.  This  exception,  if  it  be  sound 
(as  to  which  we  express  no  opinion),  is  not  applicable  to 
this  case,  for  the  penalty  for  assault  under  our  statute  is  ^^ 
imprisonment  in  the  county  jail  for  a  term  not  exceedin/x  six 
months,  or  a  fine  not  exceeding  one  hundred  dollars.  Many 
authorities  might  be  cited  in  support  of  the  conclusion  reached, 
some  of  which  are:  State  v.  Little,  1  N.  H.  257;  Watkins  v. 
State,  68  Ind.  427,  34  Am.  Rep.  273 ;  Gresley  v.  State,  123  Ind. 
72,  24  N.  E.  332 ;  Shideler  v.  State,  129  Ind.  523,  28  Am.  St. 
Hep.  206,  28  N.  E.  537,  29  N.  E.  36;  Commonwealth  v.  Alder- 
man,  4  Mass.  477;  Conmionwealth  v.  Dascom,  111  Mass.  404; 
Bradley  v.  State,  32  Ark.  722 ;  McFarland  v.  State,  68  Wis.  400, 
60  Am.  Rep.  867,  32  N.  W.  226 ;  State  v.  Simpson,  28  Minu. 
66, 41  Am.  Rep.  269,  9  K  W.  78;  Drake  v.  State,  68  Ala.  510; 
State  V.  Smith,  57  Kan.  673,  47  Pac.  541 ;  State  v.  Atkinson, 
«  Humph.  677;  State  v.  Colvin,  11  Humph.  699,  54  Am.  Dec.  58; 
State  V.  Epps,  4  Sneed,  552;  State  v.  Green,  16  Iowa,  239; 
Commonwealth  v.  Jackson,  2  Va.  Cas.  501;  Clark's  Criminal 


92  Ahsricak  Statb  Beports,  Vol.  83.     [Coloiadiv 

Procedure,  393;  De  Haven  v.  State,  2  Ind.  App.  876,  28  N.  B. 
562. 
The  judgment  10  affirmed. 


FORMBB  JBOPARDT.— WHBRB  BY  OOLLUSION  or  fraud  a 
party  procures  himself  to  be  prosecuted  for  a  crime,  he  cannot 
avail  himself  of  a  conviction  or  acquittal  in  that  action  as  a  bar  to 
a  subsequent  prosecution  for  the  same  offense:  See  the  monographic 
note  to  State  v.  Solomons,  27  Am.  Dec.  477;  McFarland  v.  State.  08 
Wis.  400,  60  Am.  Rep.  807,  32  N.  W.  22a  This  principle  is  applied 
to  assault  and  battery  cases  in  Watkins  r.  State,  66  Ind.  427,  82  Am. 
Rep.  278;  State  r.  Simpson,  28  Minn,  m,  41  Am.  B^.  268,  9  N.  W. 

m 
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[27  Colo.  478,  62  Pae  94a) 

BBS  JI7DICATA-PARTIB8-MININO  GLAIM.-To  conptl- 
tote  a  judgment  in  one  action  res  Judicata  in  another  the  quality  of 
tbe  parties  to  each  must  be  the  same.  Hence  a  judgment  by  the  land 
department  that  certain  parties  are  not  entitled  to  be  vested  with 
the  fee  in  a  mining  claim,  rendered  upon  the  hearing  of  a  protest  by 
others  who  make  no  claim  to  the  subject  matter  of  the  controv^vy, 
is  not  res  judicata  in  subsequent  adverse  action  by  such  protestants 
as  owners  of  a  conflicting  claim,  since  the  capacity  in  which  the 
INTotestants  acted  in  the  protest  proceedings  is  entir^  different 
from  their  capacity  in  the  subsequent  action. 

BSTOPPBL.-TO  8UPFICIBNTLY  PLBAD  an  estoppel 
based  upon  statements,  it  must  be  averred  that  the  statement  relied 
upon  to  constitute  such  estoppel  was  made  with  the  intention  that 
ft  should  be  acted  upon. 

MINING  CLAIM-OANGBLLATION  OF  BNTRY— BBS  JU- 
DIOATA—EVIDBNOB.— The  cancellation  of  a  mineral  entry  only 
is  not  res  judicata  on  another  application  for  a  patent,  and  the  facte 
found,  upon  which  the  cancellation  is  based,  are  not  admissible  to 
support  an  adverse  claim  against  a  second  application  for  the  same 
premises. 

MINING  GLAIM.-A  JUDGMBNT  OF  THB  LAND  DB- 
PARTMBNT,  rejecting  an  application  for  a  patent  and  nothinr 
more,  leaves  the  applicant  with  the  same  rights  as  though  no  appll-- 
cation  had  ever  been  made. 

MINING  CLAIM— DISCOVBRY  OF  VBIN— TIME  OF  LO- 
OATION.— The  validity  of  the  location  of  a  mining  claim  depends 
primarily  upon  the  discovery  of  a  vein  or  lode  within  its  limits,  and 
is  valid  from  the  time  of  such  discovery  only,  a  discovery  not  relat- 
ing back  to  the  date  of  the  original  location. 

MINING  CLAIM.— A  YEUN,  within  the  meaning  of  mining 
law,  is  a  continuous  body  of  mineral  bearing  rock  in  place,  in  the 
general  mass  of  the  surrounding  formation,  and  while  it  must  have 
boundaries,  it  is  not  necessary  that  they  be  seen,  but  their  existence 
may  be  otherwise  determined. 

MINING  CLAIM— VEIN— WHEN  DISCOVBRBD.— AN  IN- 
8TRUCT10N  is  properly  refused  which  is  based  upon  the  theory 
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tbat  a  rein  of  mineral  bearing  rock  Is  not  diflcorered  unless   Its 
boandarles  are  disclosed. 

iONINO  CLAIM— BOUNDARY  POSTS-WHBRB  SBT.-A 
statnte^  relating  to  the  placing  of  comer  posts  to  mark  the  surface 
honndarles  of  a  mining  claim,  and  providing  that  if  a  post  falls  on 
preclpitons  gronnd,  where  It  la  Impracticable  or  dangerous  to  place 
It,  It  may  be  placed  at  the  nearest  practicable  point,  cannot  be  In- 
yoked,  when  tiie  setting  of  a  stake  at  the  true  corner  Is  merely  diffi- 
cult or  Inconrenlent. 

APPEAL  —  BXCBPTION  TO  INSTRUCTION  —  8UPPI- 
CUDNOT.— An  exception  to  the  giving  of  each  and  every  Instruction 
to  an  exception  to  each  Instruction  separately,  but  It  Is  Insufficient 
9»  an  exception  to  any  Instruction  which  contains  a  correct  state- 
ment of  the  law,  because  It  falls  to  point  out  that  which  Is  Incorrect 
from  that  which  Is  correct. 

TRIAL  —  JURIBS-8UMBI?0NINO-OBJECTION.— After  trial 
and  verdict  In  a  civil  case,  a  party  cannot  for  the  first  time  raise  an 
objection  to  the  action  of  the  court  In  directing  a  certain  number  of 
Jorors  to  be  summoned  by  open  venire  Instead  of  calling  Jurors  of 
the  regular  panel  from  the  criminal  division  of  the  court  who  were 
Dot  needed  In  such  division  at  that  time. 

JURIES— AFPORTIONMBNT—DI8CRBTION  OP  COURT.— 
Where  a  court  Is  conducted  under  two  divisions,  civil  and  criminal* 
the  apportionment  of  the  regular  panel  of  Jurors  between  such  divi- 
sions is  entirely  In  the  control  of  the  Judges,  and  thehr  action  win 
not  be  Interfered  with  or  Inquired  Into. 

KINING  CLAIM— VIEWING  PRBMISBS-INSTRUOTION.- 
Where  a  Jury,  upon  viewing  mining  claims  which  are  In  dispute, 
bas  pohited  out  to  it  by  the  guide  the  point  where  a  comer  stake 
et  one  of  the  claims  would  fall,  this  error  Is  cured  by  a  direction  of 
the  court  to  the  Jury  to  disregard  what  was  said  by  the  guide,  and 
told  that  upon  this  point  nothing  could  be  considered  except  the 
evidence  Introduced  in  the  oourtroouL 

NBW  TRIAL.— THE  MBRB  SEPARATION  OP  A  JURY, 
tfter  the  submission  of  a  cause.  Is  not  per  se  sufficient  for  setting 
sfide  the  verdict  and  granting  a  new  trial,  unless  It  appears  that  by 
reason  of  such  separation,  there  is  a  strong  probability  that  the  Jury 
has  been  tampered  with,  or  Improperly  Influenced  to  return  the  ver- 
dict which  is  sought  to  be  set  aside. 

TRIAL  —  EXAMINATION  OF  PRBMISB8  —  DISCRETION 
OF  JURY.— Where,  under  the  directions  of  the  court,  the  examina- 
tion of  the  property  In  dispute  Is  left  to  the  discretion  of  the  Jury, 
a  party,  who  makes  no  request  that  a  particular  portion  of  the 
premises  shall  be  examined,  cannot  complain  that  the  Jury,  in  the 
exercise  of  its  discretion,  examined  only  such  features  as^  in  its 
Judgment,  were  desirable  for  the  purpose  of  aiding  a  better  under- 
itandlng  and  application  of  the  evidence. 

APPEAL— ByiDBNCB—yERDICT.-Where  there  is  evidence 
tending  to  prove  every  material  issue  in  the  case,  an  appellate  court 
tannot  disturb  the  findings  of  the  Jury. 

NEW  TRIAL— NEWLY  DISOOVBRBD  BVIOBNCE  which 
<Bdy  goes  to  Impeach  the  credit  or  character  of  a  witness  is  not 
iifficient  ground  for  a  new  trial,  except  it  Is  clear  that  such  im- 
peachment would  hare  resulted  In  a  different  verdict 

MINES— EVIDENCE-REBUTTAL— SAMPLES  OP  ROCK. 
Where  a  defendant  Introduces  In  evidence  samples  of  rock  from  a 
mining  shaft  which  he  claimed  did  not  contain  mineral,  the  plain- 
tiff cannot  In  rebuttal  Introduce  other  samples  from  the  same  shaft 
containing  mineral,  since  this  does  not  show  that  the  samples  In- 
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trodoced  by  the  defendant  were  mineral  bearing,  or  that  they  did 
not  come  from  this  particular  mining  shaft 

MINING  CLAIM— DISCOVERY  SHAFT— VEINS  IN  OTHER 
SHAFTS.— Under  the  mining  statutes  of  Colorado  a  discovery  shaft 
must  expose  the  vein  upon  wliich  the  location  is  based,  and  tlie- 
mere  discovery  of  some  other  yein  in  other  shafts  within  the 
boundaries  of  the  claim  cannot  supply  the  absence  of  the  one  it- 
quired  to  be  exposed  in  the  discovery  shaft 

MINING  CLAIM— DBFINITION.—"CIlEVICB,"  as  used  In  a 
statute  relative  to  a  discovery  shaft,  means  a  mineral  bearing  vein. 

MINING  CLAIM— ANNUAL  ASSESSMENT  WORK— BUR- 
DEN OF  PROOF.— After  a  valid  mining  location  has  been  made^ 
the  title  thus  acquired  remains  so  until  forfeited  or  abaudonedr 
whether  the  annual  assessment  work  required  by  tbe  act  of  Con- 
gress has  .been  performed  or  not,  and  a  party  seeking  to  initiate  » 
claim  to  mining  premises  already  legally  located  has  the  burden  of 
proving  that  the  annual  labor  thereon  has  not  been  performed,  i» 
order  to  establish  that  the  ground  so  located  is  subject  to  locattoo. 

H.  B.  Johnson  and  Balph  W.  Smith,  for  the  appellant 

Hall,  Bryant^  Lee  &  Babbitt^  and  Charles  S.  Thomas,  for  tb& 
appelleea. 

*^  GABBERT,  J.  By  way  of  replicati<m  to  the  answer  anJ 
counterclaim  of  appellees,  appellant  interposed:  1.  What  pur* 
ported  to  be  a  plea  of  res  jn^cata;  and  2.  A  plea  of  estoppel  n^ 
pais. 

By  the  first,  it  was  averred,  in  effect,  that  on  Febmary  10^ 
1893,  appellees  entered  the  Ophir  lode;  that  thereafter  ap- 
pellant and  others  filed  a  protest  against  sach  entry,  by  which 
it  was  alleged  that  no  discovery  of  mineral  thereon  had  been 
made;  that  a  hearing  on  such  protest  was  had,  which  resulted 
in  a  finding  by  the  land  department  of  the  general  goveni* 
ment  that  no  discovery  had  been  made  on  the  Ophir;  that 
the  discovery  shaft  thereon  was  but  twenty-five  feet  in  depths 
on  the  eleventh  day  of  October,  1893;  that  the  sinking  of  sueb 
shaft  was  the  only  work  performed  by  appellees  on  the  Ophir 
prior  to  that  date,  and  that  on  these  findings  a  judgment  was 
entered    canceling  the  entry. 

By  the  second  plea  it  was  averred  that  the  appellee,  J.  J* 
Cone,  at  the  hearing  above  referred  to,  testified,  in  suhBtance^ 
that  the  discovery  shaft  on  the  Ophir  was  but  twenty-fiire 
feet  deep  on  the  eleventh  day  of  October,  1893;  that  no  vein  had 
been  disclosed  thereon  at  that  time,  and  that  no  work  had  beeD 
performed  on  the  daim  in  the  year  1893;  that  by  reason  of 
such  testimony,  appellant  and  others  interested  with  him  were 
induced  to  expend  a  large  sum  of  money  in  exploring  for 
mineral  in  the  ground  in  conflict^  between  the  Tecumseh  ani 
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Ophir  lodefl^  and  in  working  and  developing  fhe  fonner;  that 
appellees  knew  that  such  expenditure  was  being  made  on  the 
faith  of  the  truth  of  the  above  statements  of  appellee  Cone, 
but  never  contradicted  such  statements;  that  if  appellees  per- 
fonned  any  work  on  the  Ophir  in  the  year  1893,  prior  to 
the  eleven^  day  of  October  of  that  year,  sunk  the  shaft  to 
a  greater  depth  than  twenty-five  feet,  or  discovered  a  vein  in 
Budi  shaft,  appellant  and  those  working  under  him  were  ^"^ 
ignorant  of  such  facts.  To  each  of  these  pleas,  a  general  de- 
muner  was  interposed,  and  sustained.  This  ruling  of  the  trial 
court  is  assigned  as  error. 

It  win  be  borne  in  mind  that  the  application  of  appellees 
{qt  patent  to  the  ground  in  controversy  adversed  by  appel* 
lant  is  in  no  manner  based  upon  the  proceedings  resulting  in  an 
entry  which  was  canceled  as  above  pleaded,  nor  do  they  in 
any  manner  base  their  rights  to  the  ground  in  controversy  by 
firtue  of  such  application,  or  the  entry  thereunder  which  was 
afterward  annulled.  The  claim  of  counsel  for  appellant  is, 
that  the  judgment  of  the  land  department  is  res  judicata  of 
(he  facts  established  in  the  proceeding  instituted  by  appellant 
and  others  protesting  against  such  entry.  In  order  to  con- 
ititate  s  judgment  in  one  action  res  judicata  in  another,  it  must 
appear  that  the  quality  of  the  parties  to  each  is  the  same: 
Slocom  V.  De  Lizardi,  21  La.  Ann.  355,  99  Am.  Dec.  740 ;  Atch- 
ison etc.  By.  Co.  v.  Commissioners,  12  Kan.  127 ;  Freeman  on 
Judgments,  sec.  252;  Bouvier's  Law  Dictionary,  tit.  Bes  Judi^ 
caia;  Bens  t.  Hines,  8  Ean.  390,  89  Am.  Dec.  594;  Lower 
Latham  etc  Co.  v.  Louden  etc  Co.,  27  Colo.  267,  ante,  p.  80, 
M  Pac  629. 

The  judgment  rendered  by  the  land  department  in  the  mat» 
ter  of  the  former  entry  of  the  land  in  controversy  in  no  man* 
ner  settled  the  rights  of  the  parties  to  that  proceeding  to 
rach  lands.  It  merely  held  that  appellees  were  not  entitled 
to  be  vested  with  the  fee  therein  from  the  general  govern- 
xnent  The  protestants  were  not  parties  in  interest,  because 
fhejr  made  no  claim  to  the  subject  matter  of  the  controversy, 
tnd  with  respect  to  that  proceeding  occupied  the  position  of 
unid  curiae,  with  the  right  of  showing  that  appellees  had 
not  complied  with  the  requirements  of  the  law  relative  to  ob- 
taiiung  title  from  the  government  for  mineral  lands  at  the  time 
of  their  former  application:  Week's  Mineral  Lands,  sec  96; 
In  re  Mi  Pleasant  Mine,  Copp's  Mineral  Lands^  204. 
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It  is  manifest,  therefore^  tliat  the  quality  or  capacity  ia 
which  appellant  acted  in  the  protest  proceedinga  pleaded  is 
^^  entirely  different  from  the  capaciiy  in  which  he  appears  in 
the  present  action. 

In  order  to  sufficiently  plead  an  estoppel  in  paia  baaed  upon 
statements,  it  must  be  averred,  among  other  things^  that  the 
statement  relied  upon  to  constitute  such  estoppel  waa  made 
with  the  intention  that  it  should  be  acted  upon :  Patterson  ▼. 
Hitchcock,  3  Colo.  538 ;  People  t.  Brown,  67  IlL  435  ;  Martin  ▼. 
Zellerbach,  38  Cal.  300,  99  Am.  Dec.  365. 

In  the  replication  interposed  by  appellant  on  fhia  eabject, 
there  is  no  a?erment  that  the  statements  attributed  to  tiie 
appellee  Cone  were  made  by  him  with  the  intention  of  deceiTing 
or  misleading  appellant  or  those  acting  with  him,  nor  ia  there 
any  allegation  that  supplies  the  absence  of  a  direct  one  to  fliis 
effect  The  demurrer  to  each  plea  in  the  replication  waa  proper- 
ly sustained. 

Numerous  errors  are  assigned  on  the  rulings  of  the  trial  eourt 
with  respect  to  the  admissibility  of  evidence,  some  of  which 
are  new  and  important.    On  the  trial,  appellant  offered  in 
eyidence  the  decisions  of  the  department  of  the  interior  ren- 
dered  in  the  matter  of  the  protest  against  the  former  applica- 
tion of  appellees  for  patent  on  the  Ophir  lode,  together  with 
a  notice  directed  to  them,  that  a  hearing  had  been  ordered  upon 
fluch  protest.    Each  of  these  waa  excluded.    These  dedaions 
were  rendered  in  the  proceedings  mentioned  in  the  plea  of  rss 
judicata,  to  which  reference  has  already  been  made.    The  prin- 
cipal contention  between  the  parties  was,  Upon  which  of  the 
conflicting  lode  claims  was  a  discoTery  of  mineral  first  niade? 
The  department,  in  the  protest  proceedings,  found,  from  the 
eridence  submitted  that  no  discovery  of  mineral  had  been  made 
upon  the  Ophir  on  the  eleyenth  day  of  October,  1893.    Counsel 
for  appellant  contend  that  these  decisions  were  material  eTi- 
dence,  because  this  finding  was  condusive  upon  that  question, 
and  that  appellees  were  precluded  from  showing  a  disooyery  on 
the  Ophir  prior  to  that  date.    A  suffici^it  answer  to  tide  propo- 
sition should  be  that  as  the  judgment  rendered  in  the  protest 
proceedings  was  not  res  judicata  between  the  partiea  to  this 
^^  action,  that  no  fact  found  by  the  department  in  those  pro- 
eeediii  '3  would  be  competent  to  contradict  or  establish  any 
fact  directty  in  issue  in  this.    A  consideration  of  the  nature 
^  an  application  for  patent  to  mineral  lands  which  is  rejected, 
and  the  result  of  the  judgment  of  the  department  of  the  in* 
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tenor  which  merely  holds  that  the  applicant  is  not  entitled 
to  patent,  and  where  the  rights  of  others  to  the  lands  em- 
braced in  the  application  are  not  determined,  will  demon- 
strate that  no  finding  of  fact  made  hy  the  department  in  such 
case  is  either  conclnsive  or  admissible  in  evidence  in  another 
action,  in  which  the  applicant  bases  no  rights  to  the  ground 
in  controversy  by  virtue  of  such  proceedings.  Under  the  law 
regulating  the  issuance  of  patents  to  mineral  lands,  and  the 
rales  of  the  department,  certain  facts  must  be  established.  If 
not,  the  application  is  dismissed.  Such  a  judgment  is,  in  effect^ 
one  of  nonsuit,  and  therefore  not  one  upon  the  merits:  Denver 
etc  Ey.  Co.  v.  lies,  25  Colo.  19,  53  Pac.  222. 

It  is  no  more  than  a  conclusion  that  in  that  particular  ap- 
pUcation  the  applicant  has  failed  to  establish  the  necessary 
facts  to  entitle  him  to  a  patent,  the  same  as  a  judgment  of 
nonsuit  would  be  directed  in  an  action  at  law  where  the 
plaintiff  had  failed  to  establish  the  facts  upon  which  he  re- 
lied to  entitle  him  to  the  judgment  demanded.  The  fact 
that  a  protest  had  been  filed  does  not  change  the  rule,  when, 
as  in  this  case,  the  rights  of  the  protestants  were  neither  in- 
volved nor  adjudicated.  Many  authorities  are  cited  by  counsel 
for  appellant,  in  which  it  has  been  held  that  the  findings 
of  fact  made  by  the  department  of  the  interior  are  conclusive 
upon  the  courts.  In  all  these  cases  the  question  involved  was 
the  authority  of  tiie  courts  to  redetermine  questions  of  fact  al- 
leady  determined  by  the  department,  where  parties  either  based 
fteir  right  uponi  a  muniment  of  title  issued  by  the  government, 
vhich  had  been  annulled,  or  were  attempting  to  show  that  the 
facts  i;pon  which  a  patent  had  been  issued  were  different  from 
fto3e  necessarily  established  before  the  department  upon  which 
it  based  its  action.  This  is  not  the  case  at  bar.  Appellees  are 
not  asserting  any  *®^  rights  to  the  premises  in  dispute  by  vir- 
tue of  the  canceled  receiver's  receipt,  by  attempting  to  show 
tiiat  the  findings  of  the  department,  that  no  discovery  of  mineral 
had  been  made  upon  the  Ophir  at  the  time  of  their  former  ap- 
plication, were  not  justified,  but  have  instituted  another  pro- 
dding to  procure  patent,  which  may  be  likened  to  a  new  ac- 
tion after  having  suffered  judgment  of  nonsuit^  and  hence 
^  authorities  cited  are  not  in  point 

Our  attention  has  not  been  directed  to  any  ease  where  the 
^v^estion  here  involved  has  been  directly  decided,  but  we  think 
the  ridings  of  the  department  of  the  interior  fully  sustain  our 
^Bdusion  that  the  cancellation  of  a  mineral  entry  only  is  not 
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res  adjudicata  on  another  application  for  patent,  and  that  tht 
facta  f ound,  upon  which  auch  action  is  baaed,  are  not  adnioi- 
ble  to  support  an  adverse  claim  against  a  second  applicatioii 
for  the  same  premises.  In  Branagan  r.  Dulaney,  2  Land.  Dec. 
Depi  Int.  744^  Secretary  Teller,  in  speaking  of  the  rights  of 
the  locator  of  a  mining  claim,  says:  ''The  government  gives  the 
possessor  of  a  lode  his  choice,  to  hold  it  without  patent,  or  to 
take  patent  If  he  attempts  to  take  a  patent,  and  finds  that 
he  is  met  with  obstacles  not  anticipated,  he  may  relinquish  his 
attempt  to  secure  patent,  and  continue  to  hold  by  right  of  pos- 
session.  Thus,  when  the  applicant  to  enter  a  lode  claim  is  met 
with  an  adverse  claim,  he  may,  if  he  chooses  so  to  do,  avoid  i 
l^gal  conflict  by  dismissing  his  application  for  a  patent,  and 
rely  on  his  title  by  possession  given  him  by  the  local  laws  and 
customs,  and  a  compliance  therewith." 

In  the  caae  of  the  Clipper  Mining  Company,  22  Land  Bee. 
Dept.  Ini  527,  it  appears  that  certain  parties  applied  for  a  pat* 
ent  on  a  placer  claim,  against  which  a  protest  was  filed,  upon  the 
theory  that  the  land  embraced  in  the  application  was  not  placer. 
This  protest  was  sustained,  the  department  finding,  as  a  mat- 
ter of  fact,  that  the  ground  was  not  subject  to  location  as  a 
placer  mining  claim.  Afterward  lode  claims  were  located 
within  the  limits  of  the  placer,  upon  which  applications  for 
patent  were  made.  The  owners  of  the  placer  ***•  filed  an  ad- 
verse claim  against  the  issuance  of  patent  to  the  lode  claims, 
in  which  they  set  up  their  old  placer  title ;  the  applicants  moTsd 
to  dismiss,  because  a  judgment  had  already  been  rendered  by 
the  land  department  that  the  ground  claimed  as  a  placer  coald 
not  be  held  ad  such,  and  the  department  refused  to  dismiss  the 
adverse  claim  of  the  placer  claimants,  which  was  afSrmed  by  the 
secretary  of  the  interior.  While  the  judgment  of  the  latter 
aeems  to  have  been  based  largely  upon  the  proposition  that  the 
adverse  claim  ousted  the  departoient  of  jurisdiction,  ihe  secre- 
tary, in  his  opinion,  said :  "It  is  contended  by  counsel  for  ap- 
plicant that  the  judgment  in  the  Searl  placer  was  a  complete 
and  final  adjudication;  that  the  land  embraced  therein  waa 
not  placer  ground,  and  could  not  be  entered  as  snch;  henoe, 
the  adverse  claim  filed  by  Searl  et  al.,  based,  as  it  is,  upon  land 
for  which  application  for  patent  has  been  rejected,  ought  not 
to  be  accepted  by  the  department  as  a  legal  or  proper  adverse 
claim,  and  its  application  should  be  received  and  patent  issue 
notwithstanding.  ....  The  judgment  of  the  department  iff 
the  Searl  placer  case  went  only  to  the  extent  of  rejecting  the 
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tpplication  for  patent;  the  department  did  not  aasnme  to  de* 
dare  the  location  of  the  placer  void^  as  contended  by  oonnael^ 
nor  did  the  judgment  affect  the  poasesBory  rights  of  the  con* 
tBBiant  to  it'' 

In  the  caae  of  McGowan  ▼.  Alps  Cona.  Min.  Co.,  28  Land 
Dec.  Dept  Int  113,  the  secretary  of  the  interior^  in  speaking 
of  the  effect  of  the  cancellation  of  a  mineral  entry,  said:  'The 
fact  that  the  entry  was  canceled  would  not,  of  itself,  render  the 
ground  subject  to  relocation.  The  original  location  of  the  lode 
was  not  affected  by  the  cancellation,  even  though  it  had  been 
regular,  and  the  owner  could  still  hold  it  under  its  possessory 
right,  so  long  as  there  waa  a  compliance  with  the  requirementa 
of  the  law/' 

The  fair  inference  from  these  rulings  is,  that  the  judgment 
of  the  department,  rejecting  an  application  for  patent  and  ^"^ 
nothing  more;,  leaves  the  applicant  with  the  same  rights  as 
though  no  application  had  ever  been  made. 

The  trial  court  excluded  appellant's  original  certificate  of  lo- 
cation on  the  Tecumseh,  which  bore  date  May  3,  1892,  was  re- 
corded May  6th  of  the  same  year,  and  claimed  a  discovery  on 
April  18th  preceding.  The  evidence  was  undisputed  that  no 
discovery  of  mineral  in  place,  such  as  the  law  contemplates, 
was  made  upon  the  Tecumaeh  until  April  20,  1894,  at  which 
time  appellant  relocated  the  premises  and  filed  a  certificate  of 
location.  His  counsel  contend  that  the  original  location  cer- 
tificate should  have  been  admitted,  because  a  discovery  having 
been  made  in  the  spring  of  1894,  it  woiQd  rdate  back  to  the 
date  of  the  original  location.  The  validity  of  the  location  of 
a  mining  claim  is  made  to  depend  primarily  upon  the  discov- 
ery of  a  vein  or  lode  within  its  limits:  XT.  S.  Bev.  Stats.,  sec. 
2320.  Until  such  discovery,  no  rights  are  acquired  by  loca- 
tion. The  other  requisites  which  must  be  observed  in  order 
to  perfect  and  keep  alive  a  valid  location  are  not  imperative, 
except  as  against  the  rights  of  third  persons.  If  the  neoessaiy 
steps  outside  of  discovery  are  not  taken  within  the  time  re- 
qnired  by  law,  but  are  complied  with  before  the  rights  of  third 
parties  intervene,  they  relate  back  to  the  date  of  location,  but 
not  BO  with  discovery;  for  it  is  upon  that  act  that  the  very  life 
of  a  mineral  location  depends,  and  from  the  time  of  such  dia- 
eoveiy  only  would  the  location  be  valid,  provided,  of  course, 
that  others  had  not  prieviously  acquired  rights  therein :  North 
Noonday  Min.  Co.  ▼•  Orient  Min.  Co.,  6  Saw.  299^  1  Fed.  522. 
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Under  this  rule  the  original  certificate  of  tlie  Tecnmseh  was 
properly  excluded,  for  the  rights  of  appellant  to  the  disputed 
premises  only  dated  from  April  20,  1894. 

Other  errors  assigned  upon  the  admissibility  of  eyidence  aie 
argued,  but  as  they  are  manifestly  untenable  they  will  not  be 
noticed  in  detail. 

Errors  are  assigned  upon  the  instructions  given  by  the  court 
and   also  upon   certain  instructions   requested  by  counsel  for 
appellant,   and  refused.    Those   relating  to  the  instructions 
*®*  given  will  be  first  considered.    The  correctness  of  the  charge 
of  the  court  defining  veins  is  challenged.    On  this  subject 
the  jury  was  advised,  in  effect,  that  a  vein  is  a  continuons 
body  of  mineral  bearing  rock,  containing  precious  metals  in 
appreciable  quantities,  with  defined  boundaries  in  the  general 
mass  of  the  mountain;  that,  theoretically,  it  must  have  two 
walls,  but  that  it  was  not  absolutely  necessary  that  they  be  dis- 
closed; that  their  presence  would  be  strong  evidence  of  the  ex- 
istence of  a  vein,  but  that  the  boundaries  of  the  vein  might  be 
ascertained  by  tests,  which  would  distinguish  the  rock  or  other 
substance  carrying  precious  minerals  from  the  rock  inclosing 
i^  which  did  not.     The  criticism  of  the  foregoing  is,  that  the 
definition  of  a  vein  as  therein  given  was  not  applicable  to  the 
facts,  and  authorized  the  boundaries  of  a  vein  to  be  established 
by  assays  alone.    On  behalf  of  appellant  it  is  claimed  there 
were  three  well-defined  fissures  of  the  Tecumseh  disclosed  in 
as  many  different  shafts.    It  is  conceded  that  on  the  Ophir  a 
vein  with  defined  boundaries  was  disclosed  in  the  discoverv 
shaft  at  a  depth  of  about  thirty-four  feet    It  was  located 
prior  to  the  Tecumseh.    The  important  question  upon  which 
the  rights  of  the  parties  hinged  was.  Upon  which  claim  was 
the  first  discovery  made  ?    In  determining  this  f act>  it  was  im- 
possible to  ascertain  whether  the  vein  of  the  Ophir  was  first 
disclosed  near  the  bottom  of  the  discovery  shaft,  or  at  a  point 
about  twenty  feet  from  the  surface.    Witnesses  for  appellees 
had  testified  to  the  existence  of  the  vein  at  this  latter  pointy 
or  to  conditions  which,  if  believed  by  the  jury,  from  which  its 
existence  at  this  locality  in  the  shaft  might  be  inferred,  al- 
though it  appears  that  defined  boundaries  of  the  vein  were  not 
visible  at  this  place.    Many  definitions  of  veins  have  been  given, 
varying  according  to  the  facts  under  consideration.    The  term 
is  not  susceptible  of  an  arbitrary  definition  applicable  to  every 
case.    It  must  be  controlled  in  a  measure,  at  least,  by  the  con- 
ditions of  locality  and  deposit:  Gheesman  v.  Shreeve,  40  Fed. 
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787.  The  distinguishing  feature  between  a  vein  and  the  forma- 
tion inclosing  it  may  be  visible;  it  must  ^®*  have  boundaries, 
\)ut  it  is  not  necessary  that  they  be  seen;  their  existence  may 
be  determined  by  assay  and  analysis:  Cheesman  v.  Shreeve,  40 
Fed.  787 ;  Hyman  v.  Wheeler,  29  Fed.  347 ;  Iron  Silver  Min. 
Co.  V.  Cheesman,  11^  U.  S.  529,  6  Sup.  Ci  Eep.  481. 

The  controlling  characteristic  of  a  vein  is  a  continuous 
body  of  mineral  bearing  rock  in  place,  in  the  general  mass  o£ 
the  surrounding  formation.  If  it  possess  these  requisites,  and 
carries  mineral  in  appreciable  quantities,  it  is  a  mineral  bearing 
Tein^  within  the  meaning  of  the  law,  even  though  its  boimda- 
ries  may  not  have  been  asceriained.  The  instructions  of  the 
trial  court  recognized  the  different  conditions  which  should  be 
considered  in  establishing  the  existence  of  a  vein  applicable 
alike  to  the  veins  claimed  to  be  disclosed  upon  the  respective 
mining  claims.  On  the  property  of  appellant,  it  was  asserted 
that  the  walls  of  the  vein  were  visible;  on  that  of  appellees, 
the  vein  was  claimed  to  have  been  discovered  about  twenty  feet 
from  the  surface,  although  at  that  point  neither  wall  was  dis- 
closed; so  that,  taking  into  consideration  the  conditions  which 
the  respective  parties  asserted,  and  upon  which  they  relied  to 
establish  the  existence  of  a  vein  upon  the  respective  properties, 
the  charge  of  the  court  on  this  subject  was  correct. 

Appellant  contends  that  certain  instructions  requested  upon 
his  behalf,  which  were  to  the  effect  that  the  discovery  shaft  upon 
t  mining  claim  must  show  a  well-defined  crevice,  should  have 
been  given.  This  contention  is  based  upon  the  proposition 
that  the  vein  of  the  discovery  shaft  must  be  plainly  visible. 
From  what  we  have  already  said,  regarding  the  definition  of 
"veins,"  and  how  their  existence  may  be  determined,  it  is  clear 
that  the  instructions  requested,  which  sought  to  inject  into  the 
case  the  theory  that  a  vein  could  not  be  said  to  be  discovered 
unless  its  boundaries  were  disclosed,  were  properly  refused. 

The  southwest  comer  post  of  the  Tecumseh  was  not  placed 
where  it  fell  by  right,  because,  it  was  claimed,  that  point  was 
impracticable.  The  evidence  establishes  that  this  comer  fell 
upon  a  railroad  embankment  It  is  claimed  by  '^'^  counsel 
for  appellant  that  the  court  instructed  the  jury  to  the  effect 
that  unless  it  was  found  from  the  evidence  that  the  tme  south- 
west comer  of  the  Tecumseh  fell  upon  precipitous  ground,  and 
within  the  rails  of  the  railroad  occupying  such  embankment, 
or  so  near  to  one  or  the  other  of  them  that  the  erection  of  a 
post  at  that  point  would  be  interfered  with  by  the  passage  of 
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trains,  that  it  was  the  duty  of  appellant  to  set  his  poet  at  the 
true  corner. 

The  instruction  referred  to  is  not  happily  worded,  but  it 
must  be  read  as  a  whole,  and  also  in  connection  with  the  one 
immediately  following,  from  which  it  ia  apparent  that  the  court 
directed  the  jury  that  appellant  was  required  to  place  the  sonth* 
west  comer  post  of  the  Tecumseh  lode  at  its  true  point,  nnless 
the  evidence  established  that  such  point  fell  where  it  was  im- 
practicable to  maintain  it  Aside  from  these  consideration^ 
appellant  is  not  in  a  position  to  complain  of  this  instraction. 
It  does  not  appear  that  the  erection  of  a  stake  at  the  true  cor- 
ner would  have  been  interfered  with  by  the  passagie  of  trains. 
The  most  that  can  be  said  is,  that  the  true  comer  fell  upon  a 
railroad  embankment  twelve  or  fifteen  feet  in  height.  The 
statute  provides  that  when  one  or  more  of  the  posts  which  must 
be  erected  for  the  purpose  of  marking  the  surface  boundaries 
of  a  mining  claim  ''fall  by  rij^t  upOn  precipitous  ground,  where 
the  proper  placing  of  it  ia  impracticable^  or  dangerous  to  life 
or  limb,  it  shall  be  legal  and  valid  to  place  any  such  post  at  the 
nearest  practicable  point,  suitably  marked,  to  designate  the 
proper  place":  2  Mills'  Annotated  Statutes,  sec.  3153.  These 
provisions  concerning  the  placing  of  witness  stakes  cannot  be 
invoked  when  the  setting  of  a  stake  at  the  true  comer  is  merely 
difficult  or  inconvenient:  Croesus  Min.  etc  Co.  v.  Colorado 
Land  etc.  Co.,  19  Fed.  78;  Taylor  v.  Parenteau,  23  Colo.  368, 
48  Pac.  505. 

It  certainly  waa  not  dangerous  to  life  or  limb  to  set  this 
post  at  its  true  point  upon  a  railroad  embankment,  and  it  does 
not  appear  that  to  have  done  so  was  impracticable;  so  that  if 
the  instmction  was  susceptible  of  the  constmction  claimed^ 
it  was  correct,  in  that  the  post  should  have  been  erected  at 
^^  its  true  pointy  unless  that  point  was  in  sudi  proximity  to 
the  rails  that  it  would  be  interfered  with  by  the  passage  of 
trains.  In  this  connection,  we  notice  another  point,  although 
we  do  not  wish  to  be  understood  as  definitely  deciding  it.  The 
statute  above  quoted  provides  that  where  the  conditions  exist 
which  authorize  the  placing  of  a  boundary  post  at  a  place 
other  than  where,  by  right,  it  beflongs,  that  it  shall  be  "suit- 
ably  marked  to  designate  the  proper  place.''  This  require- 
ment is  for  the  purpose  of  designating  where  the  tme  point 
or  comer  is  which  is  evidenced  by  such  post,  and  that  it  shall 
be  so  marked  as  to  impart  this  information.  In  this  case,  it 
appears  that  the  only  marks  upon  the  southwest  comer  post 
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of  the  Tecumseh  were,  *^.  C.  4-9005.''  These  marks  cer- 
tainly  did  not  indicate  by  either  course  or. distance  where  the 
true  southwest  comer  of  the  claim  would  be  found. 

At  the  conclusion  of  the  introduction  of  the  eyidence,  the 
^'ury  was  directed  to  visit  the  premises  in  dispute.  Objection 
is  made  to  the  instruction  of  the  court  to  the  jury  on  this  sub- 
ject, in  that  it  was  to  the  effect  that  the  object  of  this  Tiew 
was  to  enable  a  better  understanding  and  comprehension  of 
the  testimony  of  the  witnesses  respecting  the  issues  inyolTed, 
but  that  the  verdict  must  be  based  upon  the  evidence  Intro- 
duced  before  the  court.  The  contention  of  counsel  for  appeU 
lant  is^  that  the  information  gained  by  the  juiy  in  visiting 
the  premises  should  have  been  treated  by  that  body  as  sub- 
stantive evidence.  It  is  well  settled,  by  numerous  decisions 
of  tins  court,  that  although  instructions  need  not  be  preserved 
by  a  bill  of  exceptions,  yet,  unless  in  an  appropriate  way  an 
exception  to  an  instruction  is  made  in  the  court  below,  so  that 
its  attention  is  directed  to  the  error  of  law  complained  of,  this 
court  will  not  review  instructions  which  the  trial  court  was 
given  no  opportunity  to  correct:  Keith  v.  Wells,  14  Colo.  321, 
1^3  Pae.  991;  Edwards  v.  Smith,  16  Colo.  629,  27  Pac.  809; 
Supreme  Lodge  K.  of  H.  t.  Davis,  26  Colo.  252,  68  Pac.  595; 
Denver  etc  Ry.  Co.  v.  Kyan,  17  Colo.  98,  28  Pac.  79. 

At  the  conclusion  of  the  instructions  given  by  the  court  of 
its  own  motion,  which  embraced  the  one  under  consideration, 
**•  an  exception  in  this  form  was  preserved:  "To  the  giving 
of  which  instructions,  and  to  each  and  every  thereof,  the  plain- 
tiff by  his  counsel  then  and  there  duly  excepted.^'  This  is 
equivalent  to  saving  an  exception  to  each  instruction  sepa- 
ntely,  but  it  cannot  avail  as  against  any  instruction  to  which 
it  is  directed,  which  contains  a  correct  statement  of  the  law, 
because  it  is  insufficient  to  point  out  that  which  is  incorrect 
from  that  which  is  correct. 

Without  attempting  to  state  fully  the  instruction  which 
"Contains  the  direction  of  whidi  appellant  complains,  it  is  suf- 
iicient  to  say  that  it  embraces  other  distinct  statements  of  law, 
which  are  manifestly  correct  Therefore,  the  exception  noted 
"^8  wholly  insufficient  to  present  the  question  for  review, 
'vhich  it  is  now  sought  to  have  us  pass  upon  and  determine. 

OQier  objections  are  urged  to  the  instructions  given,  which, 
^m  the  views  expressed,  we  are  of  the  opinion  are  not  well 
taken,  and  we  do  not  deem  it  necessary  to  notice  them  at 
length*    Some  of  the  instructions  requested  by  appellant^  and 
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refused,  it  is  apparent  from  what  we  have  already  said,  were 
not  correct  statements  of  the  law,  and,  as  to  the  remainder, 
they  were  embodied  in  those  given. 

The  remaining  questions  presented  by  counsel  for  appel- 
lant were  raised  upon  a  motion  for  a  new  trial,  and  may  be 
considered  under  the  following  heads:  Irregularity  in  sum- 
moning talesmen;  misconduct  of  officers  in  summoning  these 
talesmen;  misconduct  of  guide  selected  by  appellees;  mis- 
conduct of  jury;  failure  of  jury  to  properly  view  premises  in 
dispute;  insufficiency  of  evidence  to  support  verdict;  newly 
discovered  evidence. 

The  district  court  of  El  Paso  county  is  conducted  under 
two  divisions,  in  one  of  which  civil  causes  are  tried  and  in 
the  other  criminiL  It  is  the  custom  to  assign  certain  jurors 
of  the  regular  panel  to  each  division.  When  this  cause  was 
called  for  trial,  appellees  demanded  a  jury  of  twelve.  The 
number  of  jurors  in  attendance  on  the  division  in  which  the 
case  was  pending  not  being  sufficient  from  which  to  select 
that  number,  the  court,  instead  of  calling  jurors  from  the  **• 
criminal  division,  directed  a  certain  number  to  be  summoned 
by  open  venire.  From  the  persons  thus  summoned,  and  those 
of  the  regular  panel  in  attendance  on  the  division  in  which 
this  cause  was  tried,  the  jury  was  selected.  After  verdict, 
objection  to  the  action  of  the^  court  in  summoning  talesmen 
was  made  for  the  first  time,  when  it  was  sought  to  show  that 
the  jurors  in  attendance  on  the  criminal  division  were  not 
employed  or  needed  when  the  jury  in  this  case  was  impan- 
eled. Appellant  is  not  in  a  position  to  raise  any  question 
r^arding  the  action  of  the  court  in  directing  the  issuance  of 
an  open  venire.  The  exercise  of  reasonable  diligence  upon 
his  part  would  have  disclosed  the  apportionment  of  the  jurors 
between  the  two  divisions  of  the  court,  and  if  the  conditiona 
were  such  that  he  could  have  properly  insisted  on  having 
jurors  called  from  the  division  engaged  in  the  trial  of  crim- 
inal causes,  who  were  then  not  actually  upon  any  jury,  before 
talesmen  could  be  placed  in  the  box,  it  was  his  duty  to  call 
the  attention  of  the  court  to  this  fact  Having  failed  to  do 
so,  any  error  in  this  respect  is  waived.  It  is  not  necessary, 
however,  to  place  the  decision  of  this  question  upon  this 
ground  alone.  The  apportionment  of  the  regular  panel  be- 
tween the  two  divisions  of  the  court  was  entirely  in  the  con- 
trol of  the  judges;  their  action  in  this  respect  cannot  be 
interfered  with;  they  make  the  apportionment  in  view  of  the 
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expected  need  of  jurors  in  the  different  divisions;  if  it  turns 
out  that  they  were  mistaken  in  iheir  action^  it  will  not  be 
inquired  into  for  the  purpose  of  ascertaining  whether  a  proper 
apportionment  was  made  or  not.  It  was  evident  that  a  jury 
of  twelve  could  not  be  selected  from  the  regular  panel  attend- 
ing the  division  in  which  this  cause  was  tried;  the  judge 
directed  an  open  venire  for  a  sufiBcient  number  for  this  pur* 
pose.  This,  in  the  exercise  of  his  discretion  as  to  how  and 
when  talesmen  may  be  summoned^  he  had  the  clear  right  to 
do:  S  Mills'  Annotated  Statutes,  sec  2G09;  Laws  1891^  sec. 
4,  p.  250. 

It  is  claimed  that  the  sheriff  packed  the  jury  in  this  case, 
in  the  interest  of  appellees.  This  charge  is  based  substan- 
tiaUy  upon  these  facts :  It  appears  that  the  sheriff,  or  his  ^^ 
office,  received  notice  that  a  special  venire  for  jurors  would 
be  issued;  from  what  source  this  information  was  obtained 
is  not  disclosed;  that  persons,  part  of  whom  hold  commis- 
sions as  deputies,  were  requested  by  the  sheriff,  or  his  ofS- 
dal  employls,  to  be  at  the  sheriff's  office  on  the  morning  the 
venire  issued,  but  prior  to  its  issuance,  who  were  afterward 
snmmoned  as  talesmen,  and  called  into  the  jury-box.  One 
of  these  deputies,  not  selected  as  a  juror,  was  afterward  de- 
tailed as  the  bailiff,  specially  in  charge  of  the  jury  in  this 
case.  There  is  not  a  word  of  evidence  that  the  sheriff  or 
anyone  connected  with  his  (^ce,  or  that  either  of  the  per- 
sons summoned  as  talesmen,  was  biased  against  the  appel- 
lant, or  took  any  steps,  directly  or  indirectly,  to  influence 
the  jury  selected  to  ti^  this  cause.  In  our  opinion,  there  is 
not  the  slightest  reason  to  impugn  the  integrity  of  the  sher- 
iff, or  those  surting  under  him,  in  this  matter. 

While  the  jury  was  engaged  in  viewing  the  disputed  prem- 
ises,  the  guide  selected  by  the  appellees  pointed  out  to  the 
juiors  the  place  where,  he  claimed,  the  southwest  corner 
•take  of  the  Tecumseh  would  fall,  by  right.  It  seems  that 
he  had  previously  made  a  survey  of  the  premises.  This  ac- 
tion on  the  part  of  the  guide  was  wrong,  and  directly  con- 
trary to  the  instructions  of  the  court;  but  the  attention  of 
the  court  was  called  to  this  matter  previous  to  argument, 
whereupon  the  jury  was  directed  to  disregard  what  was 
said  by  the  guide  regarding  the  proper  place  for  this  stake, 
and  told  that  upon  this  point  nothing  could  be  considered 
except  the  evidence  introduced  in  the  courtroom  and  upon 
the  trial.    This  declaration  of  the  trial  judge  was  right,  clear,. 
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And  emphatic,  and  we  cannot  assume  that  men  who  had  taken 
a  solemn  oath  to  obey  the  instractionB  of  the  court  would  dla- 
xegard  this  plain,  authoritatiTe  statement  r^arding  their  duty. 

The  misconduct  of  the  jury  is  based  upon  the  fact  that 
•one  of  the  jurors,  after  the  cause  was  submitted,  was  sepa- 
rated from  his  fellows.  An  afSdavit  of  this  juror  and  the 
bailiff  fully  explains  the  reason  of  one  separation,  but  it  is 
^^  insisted  that  this  is  not  the  one  established  by  affidaYits 
filed  in  support  of  this  ground  of  the  motion  for  a  new  tiiaL 
According  to  one  of  these  affidavits,  the  juror  was  in  a  room 
by  himself,  and  during  that  period  some  unknown  person  was 
standing  in  the  door  of  this  room,  who,  upon  seeing  the  affi- 
ant, turned  and  walked  away.  Much  stress  is  laid  upon  the 
fact  that  during  these  separations  the  juror  was  seen  alone  in 
company  with  the  bailiff,  who  had  originally  been  summoned 
as  a  talesman.  The  mere  separation  of  a  jury,  after  the  sub- 
mission of  a  cause,  is  not  per  se  sufficient  for  setting  aside 
the  verdict  and  granting  a  new  trial.  It  must  appear  that 
by  reason  of  such  separation,  there  is  a  strong  probability 
that  the  jury  has  been  tampered  with,  or  improperly  influ- 
enced to  return  the  verdict  which  is  sought  to  be  set  aside: 
Dozenback  v.  Baymer,  13  Colo.  451,  22  Pac.  787. 

There  is  nothing  in  -the  facts  established  by  the  affidavits 
that  the  jury  or  any  member  had  been  tampered  with,  or  that 
any  effort  was  made  in  this  direction.  Citizens  who  are  re- 
quired to  render  services  in  the  determination  of  diqiutes 
between  litigants  should  not  be  charged  with  a  disregard  of 
their  duty  or  their  oath,  nor  will  the  courts  assume  that  they 
have  been  guilty  of  such  conduct,  unless  the  facts  upon  which 
such  a  charge  is  based  warrant  that  conclusion. 

The  facts  upon  which  counsel  for  appellant  rely  in  support 
of  the  claim  tiiat  the  jurors  did  not  properly  view  the  prem- 
ises are  to  the  effect  Uiat  all  of  the  jurors  did  not  go  down' 
the  Tecumseh  discovery  shaft;  that  one  of  the  bailiffs  stated 
to  the  jurors  that  those  who  did  not  care  to  go  down  the  shafts 
of  either  the  Ophir  or  Tecumseh  need  not  do  so;  that  two 
of  the  jurors  did  not  view  or  examine  either  shaft,  and  that 
only  one  went  down  the  shaft  of  the  Ophir.  In  suits  involv- 
ing the  title  to  the  right  of  possession  of  a  mining  claim,  it 
is  made  the  duty  of  the  court,  upon  the  application  of  either 
party,  to  send  the  jury  in  a  body  to  view  and  inspect  tiie 
premises  in  dispute.  Each  party  may  select  a  guide  to  be 
approved  by  the  court,  who  shall  be  authorized  to  point  out 


ISept.  1900.]  Bealb  v.  Com.  107 

^^  rach  featnieB  as  it  ib  desirable  that  the  jury  should  see: 
Mills'  Code^  sec.  188a.  In  the  case  at  bar,  the  jurors  were 
not  directed  to  examine  any  particular  portion  or  feature  of 
•either  claim.  According  to  the  directions  of  the  court  on 
this  subject,  that  was  left  to  their  discretion.  We  aie  not 
prepared  to  say  that  a  litigant  in  a  mining  suit  may  not  have 
the  right  to  have  the  jury  specially  directed  regarding  the 
-examination^  bnt  no  such  request  was  made  by  appellant  in 
this  case;  and  therefore,  while  it  may  have  been  proper  that 
the  jurors  should  each  have  examined  the  shafts  upon  the 
respective  properties,  the  appellant,  having  failed  to  request 
the  court  to  so  direct,  is  not  in  a  position  to  complain  because 
the  jury,  in  the  exercise  of  its  discretion,  only  examined  such 
features  as,  in  its  judgment,  after  having  heard  the  testimony, 
were  desirable  for  the  purpose  of  aiding  a  better  understand- 
ing and  application  of  the  evidence. 

It  is  also  urged  that  the  evidence  is  insufficient  to  support 
the  verdict,  because  as  to  some  of  the  issues  Chere  was  no 
evidence  to  sustain  them,  and  as  to  others  it  was  false  and 
fabricated.  We  shall  not  attempt  to  give  an  abstract  of  the 
evidence  upon  which  the  jury  determined  the  questions  of 
fact  involved  in  this  case.  It  is  sufficient  to  say  that  there 
is  evidence  tending  to  prove  every  material  issue  tendered  by 
tbe  appellees.  Whether  some  or  all  of  this  evidence  was 
false  was  a  matter  purely  within  the  province  of  the  jury; 
the  witnesses  were  present  in  court;  their  alleged  inconsistent 
statements  was  a  matter  for  the  jury  to  consider  in  passing 
upon  their  credibility.  In  this  condition  of  the  record,  we 
cannot  disturb  the  findings  of  the  jury. 

The  newly  discovered  evidence  upon  which  appellant  bases 
his  right  to  a  new  trial  was  evidence,  so  it  is  claimed,  which 
would  have  impeached  the  credibility  of  one  of  the  important 
"witnesses  of  the  appellees.  It  does  not  appear  that  if  this 
witness  had  been  impeached  it  would  have  changed  the  result 
There  were  other  witnesses  testifying  to  the  same  matters  he 
did.  Newly  discovered  evidence  which  only  goes  to  impeach 
the  credit  or  character  of  a  witness  is  not  sufficient  ground 
^^  for  a  new  trial,  except  it  is  dear  that  such  impeachment 
^ould  have  resulted  in  a  different  verdict:  Christ  v.  People, 
^  Colo.  394. 
The  judgment  of  the  district  court  is  affirmed. 
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OK   PETITION   FOR  &EHEARINO. 

PER  CIJBIAM.  The  conclusion  announoedy  that  the  plea 
of  res  judicata  interposed  by  appellant  was  insufficient,  and 
that  the  judgment  pronounced  by  the  land  department  in  the 
protest  proceedings  therein  referred  to  was  not  competent 
evidence,  in  no  manner  conflicts  with  the  decision  in  German 
Ins.  Co.  Y.  Hayden,  21  Colo.  127,  52  Am.  St  Eep.  206,  40  Pac 
453.  In  that  case,  the  right  of  the  appellees  to  recover  de- 
pended upon  the  fact  that  the  insured  was  vested  with  the  title 
in  fee  to  the  land  upon  which  improvements  destroyed  by  fire 
were  situate.  At  the  time  the  contract  of  insurance  was  en- 
tered into  the  assured  had  obtained  a  receiver's  receipt  for 
these  premises.  Subsequently,  and  prior  to  the  loss,  this  re- 
ceipt was  canceled,  and  it  was  held  that  this  action  of  the  de- 
partment was  conclusive  that  the  character  of  title  which  the 
insured  exacted  should  be  vested  in  the  insured  did  not  exist 
In  the  case  at  bar,  the  appellees,  when  their  entry  was  can- 
celed, fell  back  upon  the  possessory  rights  initiated  by  the 
steps  which  they  alleged  had  been  taken  in  locating  the  prem-^ 
ises  in  dispute.  This  they  had  a  clear  right  to  do,  and  there- 
fore, in  establishing  the  facts  regarding  these  steps,  they  weie 
not  impeaching  the  judgment  canceling  the  receiver's  receipt 

Another  important  element  necessary  to  constitute  an  e»- 
toppel  in  pais  is,  that  the  party  to  whom  the  statement  was 
made  which  it  is  sought  to  make  the  basis  of  an  estoppel  was 
ignorant  of  the  truth  of  the  facts  to  which  such  statement 
relates:  Patterson  v.  Hitchcock,  3  Colo.  533. 

It  does  not  appear  from  the  plea  interposed  as  an  estoppet 
in  pais  that  appellant  was  ignorant  on  the  subject  of  the  ex- 
istence or  nonexistence  of  a  vein  in  the  Ophir  shaft  The 
^•*  plea  in  question  contains  no  direct  averment  upon  this 
point  or  any  from  which  the  inference  could  be  fairly  and  rea- 
sonably deduced  that  appellant  had  no  knowledge  as  to  what 
was  or  was  not  disclosed  in  the  Ophir  shaft,  in  the  way  of  a 
vein.  For  this  reason,  it  does  not  appear  that  he  has  been 
misled  by  the  statements  attributed  to  appellee  Cone.  For  the 
same  reason,  it  does  not  appear  that  the  silence  of  Cone  mis- 
led him  to  his  injury. 

For  a  better  understanding  of  the  reasons  why  the  ruling 
of  the  trial  court,  in  excluding  appellant's  original  certificate^ 
of  location  on  the  Tecumseh,  was  correct,  the  following  facts 
should  be  borne  in  mind:  The  location  of  the  Tecumseh  un- 
der the  discovery  alleged  to  have  been  made  on  April  20,  1894,. 
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was  upon  a  discoveiy  at  an  entirely  different  point  from  the 
discovery  shaft  upon  which  the  original  location  was  based. 
Under  the  new  location  a  new  discovery  shaft  was  adopted. 
It  became,  in  effect,  an  original  location.  The  statute  which 
permits  amendatory  or  additional  certificates  to  be  filed  pro- 
vides that  the  filing  of  such  a  certificate  shall  not  preclude 
the  claimant  under  it  from  proving  such  title  as  he  may  have 
held  under  the  original  location  certificate:  Mills'  Annotated 
Statutes,  sec.  3160.  For  this  reason  the  original  certificate 
may,  under  certain  conditions,  be  admissible.  Such  condi- 
tions, however,  do  not  exist  in  the  case  at  bar.  Prior  to  the 
discovery  alleged  to  have  been  made  upon  which  the  second 
location  is  based,  no  right  to  the  premises  in  dispute  was 
vested  in  appellant  which  entitled  him  to  hold  the  ground  as 
against  third  parties,  because  no  discovery  of  mineral  had 
been  made  before  that  time.  A  location  without  a  discovery 
carries  with  it  no  rights:  Upton  v.  Larkin,  5  Mont  600,  6  Pac. 
66.  The  acts  to  establish  a  location  which  appellant  had  per- 
formed prior  to  the  discovery  in  April,  1894,  would  have  teken 
effect,  in  so  far  as  they  could  have  been  utilized,  as  of  the  date 
of  such  discovery :  Erwin  v.  Perego,  93  Fed,  608.  Appellant^ 
however,  did  not  rely  upon  any  of  these  acts,  but  filed  a  new 
location  certificate,  including  ground  the  boundaries  of  which 
were  different  from  that  described  in  the  original  certificate. 
^•*  This  was  a  new  location  under  a  new  and  distinct  discovery, 
and  the  act  of  filing  a  new  certificate  under  this  state  of  faote 
was  a  complete  abandonment  of  all  rightd  which  may  have 
attached  to  the  steps  taken  under  the  original  location.  The 
appellees  at  all  times  relied  upon  a  discovery  claimed  to  have 
been  made  in  the  discovery  shaft  of  the  Ophir.  Even  if 
tbeie  was  no  mineral  diaclosed  in  this  shaft  at  the  time  they 
filed  their  location  certificate,  the  subsequent  discovery  which 
ihey  claimed  to  have  made  in  this  shaft  made  this  location 
▼alid,  except  as  against  intervening  rights,  from  that  date:  Er- 
TOi  V.  Perego,  93  Fed.  608.  They  never  filed  any  other  certifl- 
^te,  and  the  original  certificate  of  the  Ophir  wbb,  theref ore, 
properly  admitted. 

On  file  trial  below  appellees  offered  in  evidence  samples  of 
T0(^  purporting  to  come  from  the  discovery  shaft  of  the 
Tecomseh,  which  they  claimed  did  not  contain  mineraL 
In  rebuttal,  appellant  produced  a  sample  claimed  to  have 
been  taken  from  a  crevice  in  this  shaft  This  evidence  was 
excluded  on  the  ground  that  it  was  not  rebuttaL    '^bnt* 
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ting  evidence  is  defined  to  be  that  which  is  given  to  explain, 
repel,  counteract,  or  disprove  facts  given  in  evidence  by  Q» 
adverse  party.  It  is  a  general  rale  that  anything  may  be 
given  as  rebutting  evidence  which  is  a  direct  reply  to  that 
produced  on  the  other  side'':  19  Am.  ft  Eng.  Ency.  of  Law, 
1093.  Appellant  had  offered  evidence  in  chief  tending  to 
prove  the  existence  of  mineral  in  the  discovery  shaft  of  tlie 
Tecumseh.  To  meet  this  evidence  appellees  had  introduced. 
samples  from  this  shaft  As  against  this  evidence,  the  offer 
of  appellant  was  not  rebuttal.  It  was  nothing  more  or  less 
than  evidence  which  would  have  tended  to  prove  the  existence 
of  a  vein  in  the  Tecumseh  shaft,  and  would  properly  have  been 
admissible  in  chief,  but  was  in  no  sense  rebuttal,  for  it  did  not 
tend  to  prove  that  the  samples  received  in  evidence  on  behalf 
of  appellees  were,  in  fact,  mineral  bearing,  or  did  not  come 
from  the  Tecumseh. 

In  instructing  the  jury  on  the  subject  of  marking  the  sfO' 
face  boundaries  of  a  lode  claim,  the  court,  in  instruction  No.  17,. 
^•^  inter  alia,  stated:  "Where,  in  marking  the  surface  bound- 
aries of  a  daim,  any  one  or  more  of  such  posts  shall  fall  by 
right  upon  precipitous  ground,  where  the  proper  placing  of  it 
is  impracticable  or  dangerous  to  life  or  limb,  it  shall  be  legal 
and  valid  to  place  any  such  post  at  the  nearest  practicable 
point,  suitably  marked,  to  designate  the  proper  place/' 

Immediately  following  this  instruction,  and  upon  this  sub- 
ject, the  court  further  stated: 

"18.  TTpon  that  point  the  cooit  instructs  you  that  unless 
you  find  from  the  evidence  that  the  southwest  comer  of  the 
Tecumseh  claim  fell  upon  precipitous  ground,  and  within  the 
lines  of  the  rails  of  liie  Florence  ft  Cripple  Creek  Bailroad, 
or  so  near  to  one  or  the  other  of  them,  that  the  erection 
thereof  would  be  interfered  with  by  the  passage  of  trains, 
and  was,  for  that  reason,  impracticable,  then  you  are  instructed 
that  it  was  the  duty  of  the  plaintiff  to  set  his  post  at  sndi 
comer.  If,  upon  the  other  hand,  you  should  believe  that  the 
proper  place  of  such  stake  was  within  the  lines  of  the  rails  of 
said  road,  then  you  are  instructed  that  under  the  statute  sndi 
witness  comer  shall  be  set  at  the  nearest  practicable  poinL 
Whether  this  was  done  you  are  to  determine  from  the  evi- 
dence in  the  case,  and  unless  you  should  believe,  in  that 
event,  that  the  said  witness  comer  was  set  substantially  at 
the  nearest  practicable  pointy  the  marking  of  said  daim  would 
be  invalid.** 
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*19.  In  this  connection  the  court  instructs  you  that  if  you 
belieye  from  the  evidence  that  the  southwest  comer  of  the 
Tecumseh  lode  fell  hy  right  on  the  roadbed  of  the  Florence 
ft  Cripple  Creek  Eailroad,  and  that  such  point  was  precipi- 
tous ground^  where  the  proper  placing  of  such  comer  was 
impracticabley  and  that  plaintiff  placed  such  camerstone  at 
the  nearest  practicable  pointy  suitably  marked  to  designate 
the  proper  place,  then  such  comer  was  sufficient  and  valid/' 

It  will  be  observed  that  these  instructions  follow  each 
other;  that  18  refers  to  the  part  of  17  above  quoted,  and  that 
in  19  what  is  there  stated  on  the  subject  is  preceded  by  the 
statement  "in  this  connection,"  so  that  while  the  instructions 
^•^  are  numbered,  they  are  so  intimately  connected  and  refer 
one  to  the  other  that  tiie  jury  must  have  understood  that  they 
were  to  be  read  as  a  whole.  When  so  read,  the  thought  ex- 
pressed by  the  trial  court  is  to  the  effect  that  appellant  was 
not  excused  from  placing  the  southwest  comer  post  of  the 
Tecumseh  lode  at  its  true  point,  unless  it  appeared  from  the 
evidence  that  such  point  fell  where  it  was  impracticable  to 
maintain  it. 

Counsel  for  appellant  contend  that,  under  instructions 
given  and  refused,  the  jury  was  precluded  from  considering 
the  admitted  fact,  that  veins  were  exposed  in  two  different 
shafts  upon  the  Tecumseh,  designated  2  and  3.  What  we 
said  in  the  original  main  opinion  on  this  subject  is  withdrawn. 
In  considering  this  question,  these  facts  must  be  borne  in 
mind;  Whether  or  not  a  mineral  bearing  vein  was  aisclosed 
in  the  discovery  shaft  upon  which  the  present  location  of  the 
Tecnmseh  is  based  was  controverted.  No  location  wa# 
made  upon  cither  of  the  discoveries  in  shafts  2  and  3.  The 
proposition  of  counsel  for  appellant  is,  that  if  a  well-defined 
crevice,  although  not  bearing  mineral  in  appreciable  quanti- 
ties, is  exposed  in  the  discovery  shaft,  the  claimant  may  rely 
upon  discoveries  in  other  shafts  within  the  boundaries  of  his 
claim  which  disclose  the  mineral  necessary  to  constitute  tech- 
nical veins. 

t^o  question  is  raised  regarding  the  validity  of  our  statute 
relative  to  the  location  of  mining  claims.  In  order  that 
there  may  be  no  mistake  as  to  the  position  of  counsel  on  this 
whject,  we  quote  from  their  original  brief,  as  follows: 

^f  the  discovery  shaft  contains  a  well-defined  crevice,  thus 
giving  all  the  appearance  of  a  discovery,  the  claimant  may  rely 
^pon  other  du^  within  the  boundaries  of  the  claim  for  hi& 
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<liscovcry  of  the  mineral  neoessary  to  coDBtitute  technical  vesss. 
The  state  statute  does  not  provide  what  the  well-defined  creT- 
ice  shall  contain,  while  the  act  of  Congress  makes  no  provisicm 
as  to  what  shaft  the  vein  required  shall  be  in.  Beading  and 
applying  the  two  statutes  together,  we  submit  that  the  well-de- 
fined crevice  must  be  in  ^^  the  discovery  shaft,  and  the 
mineral  bearing  vein  may  be  found  in  some  other  shaft  upon 
the  claim." 

And  also  from  their  reply  brief,  in  support  of  their  i>etitioa 
for  a  rehearing,  the  following: 

''We  come  now  to  the  question  as  to  whether  the  ^itiis 
right  to  a  claim,  in  so  far  as  the  same  depends  upon  a  dis- 
covery of  a  well-defined  crevice  (as  required  by  the  state  stst- 
uie)  and  the  discovery  of  a  vein  (as  required  by  the  act  of 
Congress)  is  wholly  dependent  upon  the  discovery  shaff 

''We  have  not  questioned  the  validity  of  our  state  statntsii 
It  is  not  necessarily,  when  properly  construed,  in  conflict 
with  the  act  of  Congress.  Both  the  state  statute  and  the 
act  of  Congress  can  be  given  effect,  and  they  should  be  so  con- 
strued as  to  accomplish  this." 

"We  have  not  maintained  that  a  discovery  shaft  can  be 
altogether  dispensed  with.  Neither  have  we  maintained  that 
when  the  state  statute  in  regard  to  such  crevice  has  not  been 
literally  complied  with,  we  can  go  outside  of  the  discovery  shaft 
for  the  technical  lode  or  vein,  the  discovery  of  which,  within 
ihe  limits  of  the  claim,  is  required  by  the  act  of  Congress.** 

The  statute  of  this  state,  which  designates  what  shall  be 
disclosed  in  the  discovery  shaft,  provides  that  it  shall  dis- 
close a  well-defined  crevice  at  the  depth  of  at  least  ten  feet 
from  the  lowest  part  of  the  rim  of  such  shafts  at  the  surface: 
Mills'  Annotated  Statutes,  sec  31512.  It  being  conceded  Hist 
the  laws  of  this  state  relative  to  the  requiremento  of  a  discoveiy 
shaft  are  valid,  it  appears  to  us  that  the  proposition  npan 
which  counsel  rely  is  not  tenable.  If,  as  stated,  the  stats 
statute  is  legal,  it  necessarily  follows  that  the  discovery  shaft 
must  expose  the  vein  upon  which  the  location  is  bsisedy  or 
at  least  disclose  one,  and  therefore  the  mere  discovery  of 
some  otiier  vein  within  the  limits  of  the  claim  cannot  snpply 
the  absence  of  the  one  required  to  be  exposed  in  the  discovery 
shaft  In  other  words,  the  proposition  of  counsel  for  appe- 
lant cannot  be  upheld^  unless  the  state  statute  is  declared 
^^  invalid^  and  tha  admissi(m  upon  their  part  that  it  is 
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not  relieves  ns  from  the  necessity  of  determining  the  effect 
of  discoveries  in  shafts  2  and  3  of  the  Tecumseh. 

**Crevice/*  as  employed  in  the  statute  relative  to  a  dis- 
<X)verj  shaft,  clearly  means  a  mineral  bearing  vein.  It  was 
so  held  by  this  court  in  Bryan  v.  McCaig,  10  Colo.  309, 15  Pac. 
413.  The  circuit  court  of  the  United  States  for  the  district  of 
Colorado  has  adopted  the  same  view :  Van  Zandt  v.  Argentine 
Min.  Co.,  8  Fed.  725;  Terrible  Min.  Co.  v.  Argentine  Min, 
Co.,  89  Fed.  583;  Cheesman  v.  Shreeve,  40  Fed.  787. 

Under  these  decisions,  coupled  with  the  admitted  legaliiy 
of  the  state  statute,  the  fact  that  discoveries  were  made  in 
shafts  2  and  3  upon  which  no  locations  were  made  does  not 
in  any  manner  affect  the  validity  of  the  Tecumseh. 

It  is  asserted  that  the  evidence  is  insufficient  to  establish 
the  fact  that  the  assessment  for  the  year  1897  was  performed 
on  the  Ophir.  A  witness  on  the  part  of  appellees  testified 
that  he  had  extended  a  drift  on  the  Ophir,  on  account  of  the  as- 
seBsment  work  for  1897,  a  distance  of  seven  or  eight  feet;  that 
this  drift  was  worth  twelve  dollars  per  foot  For  this  labor  ap- 
pellee appears  to  have  paid  the  sum  of  ninety  dollars.  For 
additional  work  he  paid  for  two  days'  work  at  the  rate  of  four 
dollars  per  day,  and  later,  for  further  work,  eighteen  dollars. 
This,  in  addition  to  payin?  for  the  powder,  fuse,  steel,  and 
candles  that  were  used  in  working  the  assessment.  There  may 
have  been  some  evidence  to  the  effect  that  the  work  was  not 
worth  the  amount  paid,  but  this  was  a  question  for  the  jury 
to  determine,  and  as  it  has  been  determined  in  favor  of  ap^ 
pellees,  upon  evidence  sufficient  to  sustain  it,  the  finding  on 
this  subject  will  not  be  disturbed. 

On  the  subject  of  annual  labor,  the  court,  by  instruction 
No.  24,  directed  the  jury  as  follows:  '^pon  this  point  the 
coort  further  instructs  you  that  the  law  does  not  presume  ft 
forfeiture  by  the  failure  to  perform  annual  labor,  and  the 
pkintiff  claiming  that  the  Ophir  lode  became  forfeited  for 
soch  reason,  the  burden  of  proving  that  the  annual  labor  wai 
not  done  thereon  is  on  the  plaintiff,  and  unless  he  has  shown 
"^  you,  by  a  fair  preponderance  of  the  evidence,  that  the  work 
was  not  done,  you  are  to  determine  that  question  in  favor  of 
^  defendants." 

The  objection  urged  to  this  instruction  fa^  that  it  cast  a 
Imiden  upon  the  appellant  which  he  was  not  required  to  as- 
some.  The  evidence  tended  to  establish  that  a  valid  location 
of  the  premises    in    dispute    had    been  made  bj  appelleei. 
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Thifl  location  was  prior  to  the  only  one  under  which  appel- 
lant can  base  any  clainL  The  act  of  Congrese  (IT.  S.  B€t. 
Stats.,  sec.  2324)  proTidea  that  a  failure  to  perform  ih^  nece^ 
sary  annual  work  shall  render  a  daim  open  to  relocatioB^ 
provided  the  original  locators  have  not  resnmed  work  upon 
the  claim  after  failure  and  before  relocation.  The  fair  cob- 
struction  of  this  provision  is,  that  aa  between  the  locator  and 
the  general  government)  the  failure  to  do  the  annual  anev- 
ment  work  does  not  result  in  a  forfeiture.  In  other  word%. 
it  ia  not  neceraary  to  perform  the  annual  labor  except  t» 
protect  the  rights  of  the  locator  against  parties  seeking  t» 
initiate  title  to  the  same  premises.  Aa  against  such  subse- 
quent location^  a  prima  fade  case  is  made  on  the  part  of  the 
original  locator  by  showing  a  valid  location :  Hammer  ▼.  Oar- 
field  Hilling  Co.,  130  IT.  S.  291,  9  Sup.  Ct  Bep.  548. 

To  otherwise  express  our  views,  it  might  be  said  that,  after 
a  valid  location,  the  title  thus  acquired  remains  so,  whether 
the  annual  assessment  work  ia  performed  or  not,  until  for- 
feited or  abandoned:  Benshaw  v.  Switzer,  6  Mont  4G4, 13  Pa& 
127,  15  Morr.  Min.  Bep.  345. 

It  ia  the  location  by  the  new  claimant,  and  not  the  meie 
lapse  of  time,  which  determines  the  right  of  the  original  loca- 
tor: Little  Gunnell  etc  Min,  Co.  v.  Eimber,  1  Morr.  Min. 
Bep.  536.  , 

So  that  a  party  seeking  to  initiate  a  claim  to  mining  prem- 
ises already  legally  located  must  prove  that  the  annual  labor 
thereon  has  not  been  performed,  in  order  to  establish  that 
the  ground  so  located  is  subject  to  location.  In  so  far,  then, 
aa  the  rights  of  appellant  depended  upon  the  failure  of  ap- 
pellees to  perform  the  assessment  work  for  1897,  it  was  in. 
cumbent  ^^  upon  him  to  establish  this  fact  by  a  fair  pre- 
ponderance of  the  evidence,  or,  as  the  court  stated,  the  burden 
of  proof  was  upon  him  to  show  that  the  work  for  1897  was  not, 
in  fact,  performed :  Hall  v.  Kearny,  18  Colo.  505,  83  Pac.  373 ; 
Johnson  v.  Young,  18  Colo.  625,  34  Pac  173;  Hammer  ▼• 
Garfield  Min.  Co.,  130  IT.  S.  291,  9  Sup.  Ci.  Bep.  548. 

The  petition  for  rehearing  is  denied. 

RES  JUDICATA.— A  PABTY  sought  to  be  bound  by  a  former 
judgment  must  have  been  a  party  to  both  actions  In  the  same  ca- 
pacity or  character:  State  v.  Branch,  184  Mo.  002,  56  Am.  9t  Repi. 
533.  36  S.  W.  226;  Morrison  v.  Clark,  80  Me.  103,  56  Am.  St  Repi 
895,  35  Atl.  1034:  note  to  Stockton  Building  etc.  Assn.  v.  Ghahnera,. 
7  Am.  St  Eep.  175,  17a 
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PLEADING  EST0PPB;LS  It  tbe  mbject  of  the  note  to  Tyler  r, 
HaD,  27  Am.  St  Rep.  Mi4M.  An  estoppel  In  pels  nraot  bo  ^le* 
deliy  pleaded:  DaTideon  t.  Jennings,  27  Colo.  197,  ante,  p.  49,  GO 
Pac  854. 

MINBBAIf  YllINS.-On  the  contlnnlty  and  Identity  of  mineral 
TsfaM,  see  Bntte  etc  Mln.  Co.  t.  Sodete  Anonyme  etc.,  28  Mont  177, 
76  Am.  St  Bep.  506,  68  Pac  111;  Fltagerald  ▼.  aark,  17  Mont  100. 
68  Am.  St  Bepw  060,  42  Pac  278.  A  yeln  or  lode  Is  a  body  of 
mineral  or  mineral  bearing  rock  within  defined  bonndarles  In  the 
gsseral  mass  of  the  mountain:  See  the  extended  note  to  McOUntoek 
T.  Bqrden»  08  Am.  Dec  lOa 

lONINO  OLAIM8.-ON  THS  FOKTBITURB  of  mining  claims, 
see  SisBon  t.  Sommers,  24  Ner.  870,  77  Am.  St  Rep.  815,  65  Pac 
tt9;  Nesbltt  r.  Delamar's  etc  Hln.  Oc,  24  Ner.  278,  77  Am.  St  Repw 
807, 62  Pac  0061  68  Pac  17a 

MUONa  OIiAIM— DISOOTBRT.— As  to  what  amouts  to  a  dls- 
eoTcry  of  a  mineral  rein,  see  licShaae  ▼•  Kenkle^  18  Mont  808^  08 
'      St  BepL  6781,  44  Pac  87a 
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BAILEY  T.  PBOPLBL 

[190  IIL  28,  00  N.  B.  06.] 

CONSTITUTIONAL  LAW  —  RIGHT  TO  KDlfiP  LODGINI^ 
HOUSEL— The  right  to  entertain  lodgers  In  a  lodging-honse  and  to 
fix  by  contract  with  theha  the  price  to  be  paid  for  such  accommodft- 
tlon  and  the  number  who  shall  occupy  the  same  room  at  the  samt 
time  for  sleeping  purposes,  Is  a  constitutional  liberty  and  also  t 
property  right.  Any  restriction  upon  or  abridgment  of  bdA  right 
depriyes  the  citizen  of  both  liberty  and  property. 

OONSTITUTIONAL  LAW— DUB  PROCBSS  OF  LAW.-The 
constitutional  provision  that  no  person  shall  be  deprired  ef  Uberty 
or  property  without  due  process  of  law  means  a  public,  general 
law,  legally  enacted,  binding  upon  all  members  of  the  community 
under  all  circumstances,  and  not  partial  or  priyate  laws  affecting 
only  the  rights  of  private  Individuals  or  classes  of  individuals. 

CONSTITUTIONAL  LAW— DUB  PROCBSS  OP  LAW.-An 
enactment  which  deprives  one  class  of  persons  of  the  right  to  ac> 
quire  and  enjoy  property,  or  to  contract  with  relation  thereto,  in 
the  same  manner  as  others  under  like  conditions  and  circumstancei 
are  permitted  to  acquire  and  enjoy  property,  or  contract  with  rela- 
tion to  it,  is  not  comprehended  within  the  trua  meaning  of  fh« 
words  "due  process  of  law." 

CONSTITUTIONAL  LAW  — GUARANTf  OP  LIBBRTT 
AND  PROPBRTY.— A  statute  arbitrarily  discriminating  against  one 
class  In  the  transaction  of  the  business  of  a  lawful  occupation,  and 
leaving  unaffected  by  such  discriminatory  enactment  other  persons, 
or  classes  of  persons,  engaged  in  acquirinf  property  in  a  manner 
not  distinguishable  in  character  from  that  in  which  the  class  dla- 
criminated  against  is  employed,  is  in  contravention  of  the  oonstitu- 
tlonal  guaranties  of  liberty  and  property. 

INNKBBPBRB.— LODGING-HOUSS  KBBPBRS  are  not.  la 
ft  legal  sense,  innkeepers,  hotel  keepersr  or  boardlng-houae  keepers. 

CONSTITUTIONAL  LAW  —  LOIyGING-HOUSES  —  POLICH 
POWBR.— A  statute  providing  that  not  more  than  a  prescribed 
number  of  persons  shall  sleep  in  the  same  room  in  any  lodging-house 
at  the  same  time  is  unconstitutional,  as  a  discrimination  against 
such  houses  and  in  favor  of  hotels,  inns,  and  boarding-housea,  aud 
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cannot  be  upheld  as  a  legal  exercise  of  the  police  power,  designed 
•a  t  sanitary  measure. 

CONSTITUTIONAI*  LAW— RBQULATIONS  FOR  PBBSBR- 
VATION  OP  HEALTH.— Rights  of  property  cannot  be  permitted  to 
be  Inyaded  under  the  guise  of  police  regulations  for  the  preservation 
of  health,  when  such  la  clearly  not  the  object  and  purpose  of  radi 
regulations. 

T.  J.  and  C.  J.  SooMd,  for  the  appellant 

H.  J.  Hamlin,  attorney  general,  C*  S.  Deneen,  A.  0*  Bamss^ 
snd  K  J.  Smejkal,  for  the  people. 

^  BOGGS,  a  J.  The  act  of  the  general  assembly  entitled, 
''An  act  to  create  and  establish  a  board  of  health  in  the  state 
of  Illinois,''  approved  May  28,  1877,  in  force  July  1,  1877 
*>  (Hurd'6  Stats.  1899,  p.  1604),  was  amended  by  the  addi- 
tion of  four  sections  thereto  by  an  enactment  approved  April 
21,  1899,  entitled,  ''An  act  to  amend  an  act  entitled  'An  act 
to  create  and  establish  a  board  of  health  in  the  state  of  Ill- 
inois'''; Hurd's  Stats.  1899,  p.  1606.  Section  15  of  the 
amendatory  act  provides  the  state  board  of  health  shall  have 
supervision  of  "all  lodging-houses  in  cities  of  one  hundred 
thousand  inhabitants  or  more."  Section  16  of  the  amenda- 
tory act  is  as  follows:  "It  shall  be  unlawful  for  more  than  six 
persons  to  occupy  the  same  room  for  sleeping  purposes  at  the 
same  time  in  any  such  lodging-house,  and  no  room  in  such 
lodging-house  shall  be  occupied  for  sleeping  purposes  which 
does  not  contain  four  hundred  cubic  feet  or  more  of  space 
for  each  person  sleeping  therein  at  the  same  time."  A  com- 
plaint was  filed  before  a  justice  of  the  peace  alleging  that 
the  plaintiff  in  error  was  the  landlord  of  a  "lodging-house"  at 
No.  39  Custom  House  place,  in  the  city  of  Chicago,  and  that  on 
the  twenty-sixth  day  of  November,  1899,  he  willfully  and 
knowingly  permitted  more  than  six  persons  to  occupy  the  same  . 
room  for  sleeping  purposes  at  the  same  time  in  said  lodging- 
house,  in  violation  of  the  provisions  of  said  section  16,  herein- 
before set  out  The  plaintiff  in  error  was  arrested  on  a  com- 
plaint filed  with  a  justice  of  the  peace,  tried,  and  convicted 
of  the  offense  purported  to  be  set  forth  in  the  complaint,  and  a 
fine  of  twenty-five  dollars  assessed  against  him.  He  prosecuted 
an  appeal  to  the  criminal  court  of  Cook  county,  where,  upon 
*  hearing,  he  was  again  adjudged  guilty  and  condemned  to 
pay  a  fine  in  the  sum  of  one  hundred  dollars  and  the  costs  in 
the  cause.  He  prosecutes  this  writ  of  error  to  reverse  such 
judgment  of  said  criminal  court 
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The  evidence  establiahed,  without  dispute,  that  the  pliintif 
in  error  kept  a  lodging-honae  at  No.  89  Custom  House  plao^ 
in  Chicago,  and  on  November  26,  1899,  permitted  nineteen 
persons  to  sleep  in  one  room  of  the  said  lodging-honse^  the 
dimensions  of  said  room  being  seventy  feet  in  length,  sixty* 
two  in  width,  and  thirteen  feet  **  and  three  inches  in  hei^t; 
that  there  were  sixty-four  beds  in  the  room,  of  which  nineteen 
were  occupied  on  the  occasion  in  question. 

The  only  defense  presented  in  the  lower  court  was^  that 
said  section  16  was  in  contravention  of  the  rights  goaranteed 
to  the  plaintiff  in  error  by  the  constitution  of  the  state,  and 
therefore  void.  Propositions  of  law  to  that  effect  wezt  pre- 
sented to  the  trial  court,  but  were  refused.  The  action  of  the 
court  in  passing  upon  the  propositions  of  law  is  the  sde 
error  assigned  in  this  court 

The  guaranty  of  section  S  of  article  S  of  the  constitution  of 
1870  is,  that  no  person  shall  be  deprived  of  liberty  or  property 
without  due  process  of  law.  The  term  ''property"  includes 
every  interest  anyone  may  have  in  any  and  every  thing  that  is 
the  subject  of  ownership  by  man,  together  with  the  right  to 
freely  possess,  use,  enjoy,  and  dispose  of  the  same:  Frorer  v. 
People,  141  111.  171,  31  N.  E.  395;  Braceville  Coal  Co.  v.  Peo- 
ple, 147  111.  66,  37  Am.  St.  Eep.  206,  35  N.  B.  62 ;  Ritchie  v. 
People,  155  111.  98,  46  Am.  St.  Sep.  315,  40  N.  E.  454;  Gil- 
lespie V.  People,  188  111.  176,  80  Am.  St  Eep.  176,  58  N.  B. 
1007;  19  Am.  ft  Eng.  Ency.  of  Law,  284,  285;  Booth  v.  People, 
186  ni.  43,  78  Am.  St  Rep.  229,  47  N.  E.  698.  The  privily 
of  contracting  to  receive  gains  and  profits  for  the  right  to 
use  property  granted  to  another  is  both  a  liberty  and  property 
right:  Frorer  v.  People,  141  IlL  171,  31  N.  E.  895.  The 
right  to  make  a  reasonable  contract  with  reference  to  the  use 
of  a  thing  is  an  attribute  of  property  and  a  property  right: 
Booth  V.  People,  186  111.  43,  78  Am.  St  Rep.  229,  47  N.  B. 
698.  The  right  to  entertain  lodgers  in  a  lodging-house,  and 
to  fix,  by  contract  with  them,  the  price  to  be  paid  for  such  ac- 
commodation and  the  number  who  shall  occupy  the  same  room 
at  the  same  time  for  sleeping  purposes,  is  a  liberty  and  also  a 
property  right  Any  restriction  upon  or  abridgment  of  this 
light  deprives  the  citizen  of  both  liberty  and  property. 

The  attorney  general  insists  section  16  of  the  enactment  in 
question,  though  it  infringes  the  property  right  of  the  plaintiff 
in  error,  may  be  upheld  as  a  proper  exercise  of  the  police 
power.  In  Booth  v.  People,  186  111.  43,  48,  78  Am.  St.  Sep. 
229,  231,  57  N.  E.  798,  799,  we  said:  *The  state  inherentij 
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j)068e88e8y  and  the  ^  general  assembly  may  lawfully  exerdset, 
sach  power  of  restraint  npon  prirate  rights  as  may  be  found 
to  be  neoeasary  and  appropriate  to  promote  the  healthy  com- 
fort,  safeij^  and  welfare  of  society.  This  power  is  known 
as  the  police  power  of  the  state.  In  the  exercise  of  this  power 
the  general  assembly  may^  by  yalid  enactments — ^L  e.,  'due  pro- 
€GK  of  law* — ^prohibit  all  things  hurtful  to  the  comfort,  safety, 
and  welfare  of  society,  eyen  though  the  prohibition  inyade  tha 
right  of  liberty  or  property  of  an  individual/* 

^ue  process  of  laV  means  a  general  public  law,  legally  en« 
acted,  binding  upon  all  members  of  the  communi^  under  all 
circomstances,  and  not  partial  or  private  laws  affecting  only  the 
rights  of  private  individuals  or  classes  of  individuals.    An  en- 
actment which  deprives  one  dass  of  persons  of  the  right  to  ac- 
quire and  enjoy  property,  or  to  contract  wjth  relation  thereto, 
in  the  same  manner  as  others  under  like  conditions  and  cir- 
^omstances  are  permitted  to  acquire  and  enjoy  property  or  con- 
tract with  relation  to  it,  is  not  comprehended  within  the  true 
meaning  of  the  words  "due  process  of  law,'*  and  is  prohibited 
fay  the  provisions  of  section  22  of  article  4  of  the  constitution 
of  1870.    The  penalties  of  the  section  under  consideration  are 
leveled  against  one  class — ^the  keepers  of  lodging-houses.    The 
keeper  of  a  lodging-house  is  not,  in  a  legal  sense^  an  innkeeper, 
a  hotel  keeper  or  a  boarding-house  keeper:  Pullman  Palace 
Car  Co.  V.  Smith,  73  111,  360,  24  Am.  Eep.  258;  16  Am.  ft 
Eng.  Ency.  of  Law,  2d  ed.,  p.  610.    Hotel,  inn,  and  boarding- 
honae  keepers  are  given  a  lien  upon  the  baggage  of  their  guests 
by  paragraph  42  of  chapter  82  ^tarr  and  Curtis'  Annotated 
Statutes    1896,  p.  2581),  and  keepers  of  inns  or  hotels  and 
keepers  of  boarding-houses  arc  by  the  common  law  answerable 
^der  a  different  rule  of  liability  for  the  loss  of  the  effects  of 
their  guests:  16  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  630-532. 
"Our  statute  in  respect  of  the  liability  for  the  safe  custody  of 
the  property  of  guests  applies  only  to  landlords  and  keepers  of 
public  inns  and  **  hotek,  and  the  keepers  of  the  various  places 
ef  public  entertainment  may  so  conduct  their  business  as  thai 
they  may  bear  the  relation  of  an  inn  or  hotel  keeper  to  some 
of  their  guests  and  that  of  a  boarding-house  keeper  or  lodging- 
house  keeper  to  others;  but,  nevertheless,  lodging-house  keep- 
ers constitute  a  class  distinguishable  from  the  keepers  of  other 
houses  of  public  entertainment,  such  as  hotels,  inns,  taverns, 
or  boarding-houses.    This  legislation  is  directed  only  against 
lodging-house  keepers.    Keepers  of  boarding-houses,  inns,  ho- 
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telSy  and  taYems  do  not  fall  within  the  purview  of  its  prohibi- 
tion. If  the  enactment  is  a  valid  one,  inn  or  hotel  keepers  and 
the  keepers  of  boarding-houses  may  lodge  seven  or  any  greater 
number  of  guests  or  patrona  in  the  same  room,  at  the  same 
time,  for  sleeping  purposes^  as  may  suit  their  convenience,  sub- 
ject, only,  to  the  consent  of  their  patrons  or  guests,  without 
incurring  the  penalties  which,  under  the  provisions  of  this  en- 
aetment»  would  be  visited  upon  a  lodging-house  keeper,  should 
he  allow  more  than  six  persons  to  occupy  the  same  sleeping 
apartment  at  the  same  time.  This  is  to  discriminate  against 
the  lodging-house  keepers  as  a  class,  and  to  deprive  them  of 
liberty  and  a  property  right  which  other  persons  engaged  in 
business  of  the  same  general  character  and  similarly  conducted 
may  freely  exercise  without  let  or  hindrance.  As  we  said  in 
Frorer  r.  People,  141  lU.  181 ,  31  N.  E.  397 :  'If  A  is  denied 
the  right  to  contract  and  acquire  property  in  a  manner  which 
he  has  hitherto  enjoyed  under  the  law,  and  which  B,  C,  and  D 
are  still  allowed  by  the  law  to  enjoy,  it  is  clear  that  he  is  de- 
prived of  both  liberty  and  property  to  the  extent  that  he  is  thus 
denied  the  right  to  contract." 

In  Millett  r.  People,  117  IlL  294,  67  Am.  Rep.  869,  7  N. 
E.  631,  an  enactment  which  prohibited  the  owners  and  oper- 
ators of  coal  mines  from  making  contracts  which  other  owners 
of  property  and  employers  of  labor  might  lawfully  make  was 
held  unconstitutional,  and  could  not  be  maintained  as  a  lawful 
■•  exercise  of  the  police  power.  The  same  doctrine  was  reitr 
erated  in  Frorer  v.  People,  141  111.  176,  31  N.  E.  395.  In 
Ritchie  v.  People,  155  111.  98,  46  Am.  St  Rep.  31,5,  40  N.  E. 
454,  an  enactment  which  prohibited  contracts  for  the  employ- 
ment of  females  to  work  for  more  than  eight  hours  in  any  one 
day  in  any  factory  or  workshop  where  clothing,  wearing  ap* 
parel,  or  articles  of  a  similar  nature  were  manufactured,  was 
held  to  be  partial  and  discriminatory  in  character,  and  void,  as 
contravening  constitutional  guaranties,  for  the  reason  that 
other  manufacturers  and  their  employes,  though  engaged  in 
other  branches  of  industry,  were  not  forbidden  to  so  contract 
In  Harding  v.  People,  160  111.  459,  52  Am.  St  Rep.  344,  43  N. 
E.  624,  an  act  which  made  '^that  an  offense  if  committed  by  a 
person  engaged  in  one  branch  of  mining  which  if  done  by  per- 
sons in  another  branch  of  the  same  business  is  lawful,  without 
any  reason  for  distinction  between  the  two,''  was  declared  to  be 
unconstitutional.  In  Eden  v.  People,  161  111.  296,  52  Am.  St 
Rep.  365,  43  N.  E.  1108,  we  held  a  statute  which  made  it  unlaw- 
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ful  for  a  barber  to  follow  his  ordinary  pursuit  on  Sunday,  and 
which  did  not  place  the  like  restriction  on  any  other  class  of 
business^  depriyed  persons  following  that  avocation  of  property 
and  unjustly  discriminated  against  them,  and  could  not  be  sus- 
tained as  a  yalid  enactment  under  the  police  power  of  the  state,, 
because  of  the  unequal  operation  of  the  law.  The  doctrine  of 
Chicago  y.  Netcher,  183  IIL  104^  75  Am.  St,  Bep.  93,  55  N.  B. 
707,  ifl^  an  attempt  to  deny  a  property  right  to  a  particular 
class  in  a  community,  where  all  other  members  of  the  commu- 
nity are  left  to  enjoy  it,  is  an  unwarrantable  interference  with 
constitutional  rights,  whether  such  denial  is  contained  in  a  stat- 
ute or  in  an  ordinance  passed  under  a  statute. 

The  principle  which  may  be  deduced  from  the  declarationa 
of  this  court  on  the  subject  is,  that  an  act  which  arbitrarily  dis- 
criminates against  one  class  in  the  transaction  of  a  business  of 
a  lawful  occupation,  and  leaves  imaifected  by  such  discrimina- 
tory enactment  other  persons  or  classes  of  persons  engaged  in 
acquiring  property  in  a  manner  not  distinguishable  in  charac- 
ter from  that  ^'^  in  which  the  class  discriminated  against  ia 
employed  is  in  contravention  of  the  constitutional  guaranties 
under  consideration. 

The  attorney  general  concedes  that  the  term  'lodging-house'* 
and  the  words  **inn,''  'TioteV  or  "boarding-house'^  are  none  of 
them  convertible  terms  or  words,  and  that  a  distinction  exista 
between  these  several  institutions  and  a  lodging-house,  but  ho 
insists  that  the  act,  though  it  has  no  penalties  against  the  inn 
or  hotel  keeper  or  boarding-house  keeper,  may  be  legally  en- 
forced against  keepers  of  lodging-houses  as  a  sanitary  measure, 
wider  the  police  power.  Some  lodging-houses,  as  it  is  urged, 
may  be,  and  doubtless  are,  the  recognized  abiding  places  of  un- 
clean, diseased,  and  vermin-infected  guests  or  patrons,  who,  to- 
gether with  the  owners  or  keepers  of  the  lodging-houses,  are 
wholly  indifferent  to  sanitary  conditions,  rendering  such  houses 
sources  of  contagious  and  infectious  diseases.  But  it  cannot  bo 
asserted  that  all  lodging-houses  are  of  this  character;  neither 
can  it  be  said  boarding-houses,  inns,  and  hotels  are  not  to  be 
found  which  shelter  the  same  class  of  patrons^  and  whose  keep- 
en  are  likewise  indifferent  to  sanitary  conditions.  The  public 
health  is  less  endangered  by  a  cleanly  and  well-conducted  lodg- 
ing-house than  by  a  filthy,  ill-managed,  disease-breeding  hotel 
or  boarding-house.  The  lodging  of  more  than  six  persons  in 
any  one  room  in  a  cleanly  lodging-house  cannot  be  condemned,, 
irom  a  sanitary  point  of  view,  any  mor^  than  the  lodging  of  & 
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like  number  of  gnestB  in  one  room  in  a  hotel  or  boarding-house. 
If  intended  aa  a  measuie  to  protect  health,  the  act  should  have 
been  directed  against  the  evil  which  threatens  to  introduce  sid:- 
ness  or  disease,  whether  found  in  a  lodging-house,  boarding- 
house  or  hotel,  and  as  its  penalties  are  not  so  leveled  it  can  but 
be  regarded  as  partial  and  discriminatory  legislation.  In 
Frorer  ▼•  People,  141  IlL  186,  31  N.  K  399,  we  said:  ^Tle 
police  power  is  limited  to  enactments  having  reference  to  the 
comfort,  the  safety,  '^  or  the  welfare  of  society,  and  under 
guise  of  it  a  person  cannot  be  deprived  of  a  constitutional  right 
It  is  impossible  that,  under  that  power,  what  is  lawful  it  dons 
by  A,  if  done  by  B  can  be  a  misdemeanor,  the  circumstances 
and  conditions  being  the  same." 

If  the  enactm^t  is  not  referable  to  the  police  power,  aa  be- 
ing for  the  preservation  of  the  public  health,  we  would  fed 
constrained  to  declare  it  unconstitutional  because  violative  of 
eection  13  of  article  4,  viz. :  '^o  act  hereafter  passed  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in  the 
title.^'  The  title  of  the  amendatory  act  is,  ''An  act  to  amend 
an  act  entitled  'An  act  to  create  and  establish  a  board  of  health 
in  the  state  of  Illinois/  approved  May  28,  1877,  in  force  July 
1,  1877,  by  adding  thereto  four  new  sections,  to  be  numbered 
fifteen  (15),  sixteen  (16),  seventeen  (17),  and  eighteen  (18)." 
There  could  be  no  valid  provision  in  the  amendatory  act  not 
germane  or  pertinent  to  the  general  subject  of  the  original  act^ 
which  is,  the  health  and  lives  of  the  citizens  of  the  state.  If 
the  act  was  passed  for  the  purpose  of  the  purification  of  dec- 
tions,  it  should  be  declared  unconstitutional  on  the  ground  that 
the  subject  and  object  of  the  legislation  were  not  expressed  in 
the  title  of  the  act.  Moreover,  the  rights  of  property  vrill  not 
be  permitted  to  be  invaded  under  the  guise  of  a  police  regula- 
tion  for  the  preservation  of  health,  when  such  is  clearly  not  tbe 
object  and  purpose  of  the  regulation. 

We  are  constrained  to  declare  the  section  of  the  enactment  in 
question  is  in  contravention  of  constitutional  guaranties  and 
provisions,  and  therefore  inoperative  and  void. 

The  judgment  will  be  reversed  and  the  cause  will  not  be  re- 
manded. 


"DUB  PROCESS  OF  LAW"  AND  "LAW  OP  THB  LAND"  are 
-synonymous  phrases.  They  refer  to  general*  public  law,  operating 
upon  all  alike,  and  not  to  partial  or  private  laws:  Harding  ▼.  People, 
ICO  III.  459,  52  Am.  St.  Rep.  344,  43  N.  B.  624.  Law  of  the  land, 
^'ben  applied  to  general  legislation,  means  law  which  embraces  aU 
persons  who  are  or  who  may  come  into  like  situation  and  circum- 
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fttacef ;  when  applied  to  ipecial  or  class  legislation.  It  means  not 
0Dlj  law  which  embraces  all  persons  In  like  situation,  bnt  It  means 
that  the  dasslflcatlon  must  be  natural  and  reasonable,  not  arbitrary 
and  caprldons:  Harbison  y.  KnoxviUe  Iron  Co.,  103  Tenn.  421,  76 
Am.  8t  Bep.  082,  53  8.  W.  056.  To  entitle  a  statute  to  recognition 
as  the  law  of  the  land^  It  must  embrace  equally  all  persons  In  lllse 
condition,  and,  if  class  legislation.  It  must  be  natural  and  reason* 
able  In  its  classification:  State  ▼.  8chliu  Brewing  Co.*  104  Tenn. 
715,  78  Am.  St  Rep.  941,  69  8.  W.  1038. 

00N8TITUTrONAL  LAW.— THE  WORD  "PROPERTY,"  as  used 
hi  Us  constitutional  sense,  signifies  not  only  those  tangible  thiugs 
of  which  one  may  be  the  owner,  tnit  eyerytblng  he  may  haye  of  an 
exchangeable  Talue,  Including  the  right  to  acquire  and  dispose  of 
jwoperty,  and  the  right  to  contract:  Harbison  t.  KnozTllle  Iron 
<Sek,  108  T^oii.  421,  78  Am.  St  Bep.  6S2,  53  &  W.  966. 


[ANN  T.  EINNABB. 

[190  ni.  168,  80  N.  B.  216.] 

NBOLIGBNCB— WHEN  QUESTION  OF  LAW.— If  the  evl- 
denee  Is  not  In  conflict,  and  but  one  reasonable  Inference  can  be 
diawn  from  the  facts,  the  question  of  negligence  arising  from  such 
ficts  is  one  of  law,  to  be  declared  by  the  court 

NEOLIGBNCB  —  OONTRIBUTORY  -  INFANT  TRESPASS- 
ER—A trespassing  boy,  between  thirteen  and  fourteen  years  of  age, 
of  ordinary  Intelligence,  knows  as  well  as  a  man  that  a  deep  pond 
ia  not  a  safe  place  upon  which  to  go  when  the  ice  thereon  is  iMroken 
at  the  edge  and  covered  with  water.  If,  with  the  knowledge  of  such 
danger,  he  carelessly  and  recklessly  goes  upon  such  pond  and  loses 
his  life  by  drowning,  he  Is  guilty  of  contributory  negligence,  as  a 
matter  of  law,  and  his  age  does  not  excuse  him. 

NEGLIGENOE^-OONTRIBUTORY— INIFANTS.— If  injury  to 
a  minor  comes-  from  a  danger  fully  comprehended  by  him  and  of 
which  he  assumes  the  rislL,  having  the  capacity  to  comprehend 
and  avoid  danger,  he  may  be  guilty  of  contributory  negligence  as 
matter  of  law,  which  will  bar  recovery  for  the  Injury  thus  received. 

• 

Loesch  Brothers  &  Howell^  for  the  appellant 

J.  0.  Grossberg  and  C.  Peters»  for  the  appellee. 

^^  HAND,  J.  This  is  an  action  on  the  case,  brought  in 
the  superior  court  of  Cook  county  by  the  appellee,  as  adminia- 
trator,  against  the  appellant,  to  recover  damages  for  negligently 
-causing  the  death  of  his  intestate.  The  declaration  contains 
three  counts.  The  first  count  charges  that  ^^'^  the  defendant 
was  the  owner  of  certain  premises  located  in  said  county,  on 
which  there  was  a  certain  dangerous  hole  of  great  depth,  to  wit, 
of  twenty-four  feet,  hidden  from  view,  and  which  was  filled 
^ith  water  and  covered  with  ice,  on  and  to  which  the  public 


124  Ahbrioan  Statb  Bepobts,  Vol.  83.        [lUinoifi^ 

had  free  access,  yet  the  defendant,  well  knowing  the  matteit 
aforesaid,  wrongfully  and  unlawfully  kept  said  hole  so  insufiS- 
ciently  guarded,  covered,  and  protected,  that  by  reason  thereof 
said  intestate,  who  was  using  all  due  care  and  caution  for  his 
own  safety,  in  passing  over  said  premises,  without  any  fault  or 
negligence  on  his  part,  unayoidably  slipped  and  fell  into  said 
hole,  and  was  then  and  there  drowned.  The  second  count 
charges  that  the  defendant,  being  the  owner  of  said  premises, 
had  caused  a  dangerous  hole  to  be  made  thereon  and  permitted 
water  to  accumulate  and  remain  therein,  so  that  it  became  and 
was  a  nuisance  and  was  dangerous  to  the  lives  of  children  of 
tender  years,  incapable  of  exercising  ordinary  care  and  discre- 
tion, who  might  be  attracted  thereto,  and  that  it  became  and 
was  the  duty  of  the  defendant  to  cause  the  same  to  be  drained 
80  as  to  remove  the  water  therefrom,  which  he  wholly  failed  and 
neglected  to  do ;  that  the  water  in  said  hole  being  partially  fro- 
zen over,  the  decedent,  a  child  of  tender  years  and  incapable  of 
exercising  ordinary  care  and  discretion,  was  attracted  thereto,, 
and  without  any  fault  or  negligence  on  his  part  fell  into  said 
hole  and  was  drowned.  The  third  count  charges  that  the  de- 
fendant, being  the  owner  of  said  premises,  caused  a  dangerous 
hole  or  pit  to  be  made  thereon  and  permitted  water  to  accumu- 
late and  remain'  therein,  so  that  it  became  and  was  a  nuisance, 
and  was  dangerous  to  the  lives  of  children  of  tender  years,  in- 
capable of  exercising  ordinary  care  and  discretion,  who  might 
be  attracted  thereto;  that  it  was  the  duty  of  the  defendant  to 
cause  said  hole  or  pit  to  be  safely  guarded  and  inclosed,  so  as 
to  render  it  reasonably  inaccessible  to  children  of  tender  years; 
that  the  defendant  neglected  and  failed  to  cause  ***  the  said 
hole  or  pit  to  be  so  safely  and  securely  inclosed,  and  that  the 
same  was  wholly  uninclosed  and  unfenced,  open,  and  accessible 
to  children;  that  the  water  in  said  hole  or  pit  being  partially 
frozen  over,  the  decedent,  a  child  of  tender  years  and  incapable 
of  exercising  ordinary  care  and  discretion,  was  attracted  theretot 
r.nd  without  any  fault  or  negligence  on  his  part,  or  the  part 
of  his  parents,  fell  into  said  hole  or  pit  and  was  then  and  there 
drowned.  The  defendant  pleaded  the  general  issue.  A  trial 
resulted  in  a  verdict  in  favor  of  appellee  for  six  hundred  dollars, 
upon  which  yerdict,  after  overruling  a  motion  for  a  new  trial,  the 
court  rendered  judgment,  which  judgment  has  been  aflBrmed  by 
the  appellate  court  for  the  first  district,  and  a  certificate  of  im- 
portance having  been  granted,  a  further  appeal  has  been  prose- 
cuted to  this  court 
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The  defendant  introduced  no  evidenoe,  but  at  the  dose  of  tbe 
plaintiff's  evidence  moved  the  court  to  withdraw  the  evidence 
from  the  jury  and  instruct  them  to  find  for  the  defendant, 
which  the  court  declined  to  do,  to  which  action  of  the  court  in 
that  behalf  the  defendant  excepted. 

The  evidence  for  the  appellee  shows  that  on  December  25, 
1893^  the  decedent,  a  boy  between  thirteen  and  fourteen  years 
of  age,  in  company  with  his  brother,  who  was  between  fifteen 
and  sixteen  years  of  age,  went  to  a  day-hole,  known  as  ^'Hei- 
mannV'  located  upon  a  forty  acre  tract  of  land  situated  in  the 
dty  of  Chicago,  bounded  by  Southport,  Ashland,  Wrightwood, 
and  Diversey  avenues,  for  the  purpose  of  ascertaining  if  the 
ice  thereon  was  strong,  said  hole  being  about  one  hundred  and 
fifty  feet  by  two  hundred  feet  in  dimensions,  and  located  about 
one  hundred  feet  from  Southport  avenue.  It  was  partially 
filled  with  water,  which  waa  frozen  over.  As  the  boys  drew 
near  the  day-hole,  the  decedent  started  ahead  of  his  brother 
on  the  run,  and,  without  stopping,  dashed  down  the  incline  to 
the  ice  about  thirty-five  feet  below,  jumped  over  an  open  space 
of  water  around  the  edge  of  the  ice,  and  ran  or  slid  out  toward 
the  middle  of  the  *••  hole  or  pond,  when  the  ice  gave  way, 
and,  the  water  being  over  his  head,  before  help  could  reach  him 
he  was  drowned.  The  decedent  had  resided  in  the  vicinity  of 
tiiis  day-hole  for  a  number  of  years,  had  been  in  the  habit  of 
fishing  and  swimming  therein  during  the  summer  time  and 
skating  thereon  during  the  winter,  and  had  skated  thereon  two 
days  prior  to  the  accident  The  brother  of  the  decedent,  who 
was  the  only  one  present  at  the  time  of  the  accident,  testified : 
**The  time  my  brother  was  drowned  he  was  between  thirteen 
and  fourteen  years  old,  attended  school,  and  had  never  worked. 
My  brother  swam  in  this  hole.  We  could  not  touch  the  bottom 
when  we  were  swimming.  He  used  to  go  to  swim  in  this  hole 
with  me  oir  the  other  boys  two  or  three  times  a  week  for  a  year 
or  more.  From  the  top  of  the  bank  it  was  about  thirty-five 
feet  down  to  the  water.  There  was  a  hill  sloping  down.  My 
brother  was  about  twenty-five  feet  ahead  of  me.  He  was  run- 
ning fast.  I  did  not  see  him  go  down  the  bank.  The  ice  was 
broken  around  the  bank.  He  had  to  jump  over  the  water  to 
get  on  the  ice.  My  brother  said  to  me  that  morning,  ^Gome; 
let's  go  and  see  if  the  ice  ia  strong.'  We  went  there  for  that 
porpose.  We  were  outside,  snowballing,  and  he  said,  lefs 
go  and  see  if  the  ice  is  strong.'  There  was  a  lot  of  water  on 
the  ice — about  one-half  inch  or  an  inch,  somewhere  around  an 
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iach,  and  aometiHieB  two  inches.  The  water  extended  from  &e 
shore  about  three  or  four  feet  The  ioe  was  not  broken — it  ww- 
just  rotten.  There  was  water  on  it,  and  the  water  ran  throni^ 
the  ioe.  It  was  broken  around  the  shore.  It  was  thin.  Owt 
in  the  middle  it  was  two  inches  thick.  Wh^  he  got  to  the  les 
he  slid  out  on  the  ioe  and  then  he  went  down." 

If  the  decedent  had  been  an  adults  it  is  admitted  no  reeoreiy 
eould  haye  been  had  under  the  drcumstanoes  of  this  case^  as  it 
is  conceded  the  general  rule  is  that  the  owner  or  occupant  tf 
land^  as  against  trespassers,  is  not  required  to  keep  his  pren- 
ises  in  a  safe  condition^  and  ^^  that  if  a  person  goes  upon 
such  premises  to  gratify  his  curiosity,  or  for  pleasure,  without 
invitation,  express  or  implied,  he  does  so  at  his  peril,  and  if  in- 
jured whUe  so  doing,  he  can  only  recover  for  the  gross  n^li- 
gence  or  wanton  conduct  of  the  occupant  or  owner.  It  is,  how* 
eyer,  said  a  child  between  thirteen  and  fourteen  years  of  ag»^ 
does  not  possess  the  same  discretion  and  judgment  as  an  adult^ 
and  that  while  the  decedent  may  have  been  a  technical  tres- 
passer, yet  if  the  owner  of  said  day-hole  left  the  same  exposed 
and  unguarded,  and  the  decedent,  by  reason  of  his  tender  years 
and  inexperience^  was  attracted  thereto  for  the  purpose  of  skat- 
ing thereon,  a  recovery  may  be  had  if  he  exercised  such  reasons- 
able  care  as  one  of  his  age  and  capability  might  be  expected  to* 
exercise  under  the  circumstances,  and  that  whether  he  exer- 
cised such  care  is  a  question  to  be  determined  by  the  jury  under 
the  particular  circumstances  of  the  eas^  and  not  a  question  of 
law  for  the  court 

If  the  evidence  be  conflicting  as  to  the  danger  likely  to  be 
incurred,  or  as  to  the  act  or  acts  in  the  getting  in  the  way  or 
reach  of  the  danger  whidi  produces  the  injury,  or  as  to  the  age 
or  capability  of  the  child,  the  question  of  whether  the  person 
injured  or  killed  was  guilty  of  contributory  negligence  should 
be  submitted  to  the  jury;  or  if  the  circumstances  of  the  case, 
when  the  facts  are  imdiBputed,  together  with  all  the  natural 
inferences  to  be  drawn  therefrom,  are  such  that  ordinarily  pr«i* 
dent  men  would  be  liable  to  differ  in  their  views  as  to  the  neg- 
ligence imputed,  then  the  question  of  negligence  should  not 
be  determined  by  the  court,  but  should  be  left  to  the  jury, 
under  proper  instructions;  but  if  the  court  can  say  that  but 
one  reasonable  inference  can  be  drawn  from  such  facts,  then 
the  question  becomes  one  of  law.  In  this  case  there  is  no 
oonflict  of  evidence,  as  the  defendant  introduced  no  evi>' 
dence.    The  boy  was  between  thirteen  snd  fourteen  years  of 
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age;  He  wm  in  school^  and  rnuat  be  piesumed  to  have  been 
of  ordinaiy  intelligenoe  ^^  for  one  of  his  age.  He  had  lived 
for  some  time  in  the  vicinity  of  the  day-hole^  had  fished  and 
fwam  therein  during  the  sununor  and  skated  thereon  daring 
the  winter.  On  the  morning  of  the  injury  he  went  to  such 
elaj-hole  for  the  purpose  of  testing  the  strength  of  the  ice.  Hit 
remarir  to  his  brother^  ^Tome;  let's  go  and  see  if  the  ice  is 
strong,'*  shows  he  was  well  aware  it  would  be  dangerous  to  go 
npon  the  ice  unless  it  was  sufficiently  strong  to  bear  his  weight. 
The  ice  was  covered  with  water  and  broken  at  the  edge.  He 
jumped  over  the  water  onto  the  ice  and  slid  out  to  a  point  oil 
the  ice  where  he  knew  the  water  was  over  his  head.  A  boy  be- 
tween thirteen  and  fourteen  years  of  age  knows  as  well  as  a 
man  that  a  pond  like  this  one  is  not  a  safe  place  upon  which  ta 
go  when  the  ice  is  broken  at  the  edge  and  covered  with  water, 
and  if,  with  the  knowledge  of  such  danger,  he  carelessly  and 
redlessly  goes  upon  such  pond  and  loses  his  life,  his  age  cannot 
excuse  him.  Such  conclusion  is  so  plain  and  clear  that  all  or- 
dinarily prudent  .men  must  arrive  thereat  from  a  dispassionate 
consideration  of  the  evidence  in  this  case. 

In  7  American  and  English  Encyclopedia  of  Law,  second  edi- 
tion, page  409,  it  is  said  there  can  be  no  recovery  if  the  injury 
came  from  a  danger  fully  apprehended  by  the  infant,  and  of 
which  he  had  assumed  the  risks^  having  the  capacity  to  compre- 
hend and  avoid  danger;  and  if  a  minor  has  reached  years  of  dis- 
cretion, and  is  fully  capable  of  comprehending  danger  and  us- 
ing BuSicient  care  to  avoid  it,  he  may  be  guilty  of  contributory 
negligence  as  a  matter  of  law. 

In  Chicago  etc  By.  Co.  y.  Eininger,  114  HI.  79,  29  N.  B. 
19G,  which  was  an  action  for  a  personal  injury  claimed  by  thei 
defendant  to  have  been  inflicted  while  the  plaintiff  was  attempt- 
ing wrongfully  to  climb  upon  a  freight  train,  the  court  on  page 
83  (114  IlL,  29  N.  E.  197),  say:  'Tliere  was  no  evidence  as  to 
the  age  or  capacity  or  discretion  of  the  plaintiff  introduced^ 
more  than  that  witnesses  spoke  of  ^^  him  as  a  little  boy.  He 
was,  however,  present  in  court  at  the  trial.  It  appeared  thai 
he  was  of  such  age  and  ability  to  care  for  himself  as  to  be  in- 
trusted by  his  parents  to  attend  school  in  a  large  city,  at  a  con- 
liilerahle  distance  from  home,  and  to  go  and  return  by  himself.. 
Be  was  at  the  time  on  his  return  from  schooL  There  was 
nothing  in  the  case  tending  to  show  that  negligence  was  not 
hnputahle  to  the  plaintiff  by  reason  of  his  incapacity  to  exer- 
cise care,  and  such  a  question  should  not  have  been  submi'^'*'^^ 
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ly  instruction^  to  the  jury.  Tbe  same  degree  of  care  might  not 
have  been  required  from  the  plaintiff  as  from  a  person  of  ma- 
ture  years,  but  the  idea  that  no  negligence  at  all  could  be  im- 
putable to  him  Toas  inadmissible." 

In  Wabash  E.  B.  Co.  y.  Jones,  163  HI.  167,  46  N,  E.  50,  a  boy 
eight  years  and  ten  months  old,  while  walking  upon  a  railroad 
track,  was  run  over  and  injured  by  a  passenger  train.  It  was 
averred  in  the  declaration  on  account  of  his  tender  years  the 
plaintiff  was  incapable  of  caring  for  his  own  safety.  A  judg- 
ment for  the  plaintiff  was  reversed.  It  was  held  the  plaintiS 
was  a  trespasser,  and  that  it  was  error  to  admit  evidence  that 
people  living  along  the  defendant's  track  at  that  place  had  been 
in  the  habit  of  using  the  track  as  a  footpath,  as  the  place  was 
one  of  danger,  and  that  the  plaintiff  was  there  at  his  own  risk. 
To  the  same  effect  is  the  case  of  Illinois  Cent.  B.  B.  Co.  r. 
O'Connor,  189  111.  559,  59  N.  E.  1098,  in  whidi  case  the  boj 
injured  was  fourteen  years  of  age. 

In  Ecliff  V.  Wabash  etc  By.  Co.,  64  Mich.  W6,  81  N,  W.  180, 
a  boy  twelve  years  old^  of  ordinary  intelligence,  was  killed  while 
riding  on  a  freight  train,  in  front  of  an  engine,  which  was  pull- 
ing the  train  tender  foremost,  by  collision  with  another  en- 
gine. There  being  no  conflict  in  the  testimony,  the  trial  eouit 
held,  as  a  matter  of  law,  that  the  boy  was  guilty  of  contribu- 
tory negligence^  and  directed  a  verdict  for  the  defendanl^  which 
judgment  was  affirmed  by  the  supreme  court 

*^  In  Masser  v.  Chicago  etc  By.  Co.,  68  Iowa,  602,  27  N. 
W.  776,  which  was  an  action  brought  to  recover  damages  far 
the  death  of  a  boy  eleven  years  of  age,  who  was  killed  by  being 
run  over  by  a  train  while  playing  upon  the  railroad  tracb  of 
the  defendant,  the  court,  on  page  605  (68  Iowa,  27  N.  W.  778), 
aay:  '^The  deceased,  then,  was  a  trespasser — at  least  in  tta 
sense  that  he  was  upon  another^s  premises  where  he  had  no 
right  to  be — and  being  a  trespasser,  he  was  guilty  of  contribu- 
tory negligence,  unless  he  was  a  person  of  such  tender  yean 
that  he  should  be  presumed  to  have  such  lack  of  discretion  as 
to  relieve  his  act  of  the  character  of  negligence.    The  plaintiff 
contends  that  he  was  of  such  tender  years;  that  he  should  have 
been  so  presumed,  or,  at  least,  that  the  jury  would  have  been 
justified  in  so  finding.    But  we  think  otherwise    A  boy  eleven 
years  of  age  knows,  as  well  as  an  adult  does,  what  a  railroad  is, 
and  the  use  to  which  it  is  put,  and  the  consequence  to  a  person 
who  should  be  struck  by  a  passing  train,  and  knows  that  be 
should  not  stop  to  play  or  lounge  amid  a  network  of  tracks. 
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It  is  true  that  a  boy  of  that  age  cannot  be  presumed  to  hare 
the  judgment  of  an  adnlt;  but  it  does  not  require  much  ]udg- 
meat  to  keep  from  walking  in  a  dangerous  place,  the  dangers 
of  which  are  fully  tmderstood.  If  the  question  was  as  to 
whether  the  deceased  was  guilty  of  contributory  negligence  in 
the  mere  act  of  stepping  backward  upon  the  defendant's  track 
when  the  Fort  Dodge  train  passed,  the  case  would  be  different 
The  deceased  evidently  lost  his  presence  of  mind  somewhat,  and 
he  might  not  have  been  guilty  of  negligence  in  what  he  did 
then,  eren  though  he  did  not  goTem  himself  with  the  prudence 
which  might  reasonably  haye  been  expected  of  an  adult  But 
his  negligence  consisted  in  going,  in  the  outset,  and  in  remain- 
ing, where  he  incurred  the  danger  of  losing  his  presence  of 
mind.  We  certainly  cannot  hold  that  a  boy  eleven  years  old 
is  essTcising  reasonable  prudence  in  making  such  a  place  as  that 
io  which  the  deceased  and  his  companion  went  ^^*  a  play- 
ground or  lounging  place,  nor  that  a  jury  would  be  justified  in 
10  finding.** 

In  Nagle  t.  Allegheny  Valley  B.  B.  Co.,  88  Pa.  St  86,  88 
Am.  Bep.  413,  which  was  an  action  to  recover  for  the  dea^  of 
a  boy  fourteen  years  of  age,  the  plaintiff  was  nonsuited,  and 
the  court  held  that  it  would  be  presumed  the  decedent  had  soffi- 
cient  mental  capacity  to  recognise  and  avoid  danger,  unless 
there  was  proof  to  the  contrary. 

In  Twist  T.  Winona  ete.  B.  B.  Co.,  89  Minn.  164^  18  Am. 
8i  Bq>.  686,  39  N.  W.  402,  which  was  an  action  to  recover  for 
a  personal  injury  to  a  boy  ten  and  a  half  years  old,  of  average 
intdligence,  who  had  frequently  been  in  the  vicinity  of  a  rail- 
losd  turntable,  a  recovery  having  been  had,  the  cause  was  re- 
▼ersed  and  remanded,  with  directions  to  enter  judgment  for 
the  defendant    On  page  688  (89  Minn.,  18  Am.  St  Bep.  628, 
39  N.  W.  405)  the  court  say:  **The  law  very  properly  holds 
that  a  child  of  such  tender  years  as  to  be  incapable  of  exercis- 
ing judgment  and  discretion  cannot  be  charged  with  contribu- 
tory negligence.    But  this  principle  cannot  be  applied,  as  a 
nle  of  law,  to  all  children,  without  regard  to  their  age  or  men- 
U  capacity.    Children  may  be  liable  for  their  torts  or  pun- 
ished for  their  crimes,  and  fliey  may  be  guilty  of  negligence 
u  wdl  as  adults.    The  law  very  humanely  does  not  require 
the  asme  degree  of  care  on  the  part  of  a  child  as  of  a  person 
ef  mature  years;  but  he  is  responsible  for  the  exercise  of  such 
etre  end  vigilance  as  may  reasonably  be  expected  of  one  of  his 
Hi  and  capacity,  and  the  want  of  that  degree  of  care  is  negli- 
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gence.  The  fact  that  he  may  not  hare  the  mature  judgment 
of  an  adult  will  not  excuse  a  child  from  exercising  the  degree 
of  judgment  and  discretion  which  he  possessee.'^ 

The  appellee  relies  upon  the  caeea  of  Pekin  t.  McMahon, 
164  IlL  141,  45  Am.  St  Bep.  114,  39  N.  B.  484^  and  Siddatt 
T.  Janaen,  168  111.  43,  48  N.  B.  181.  In  the  McMahon  case 
the  boy  who  lost  his  life  was  eight  years  old,  and  the  pool  of 
water  in  which  he  was  drowned  was  located  immediately  ad- 
joining one  of  the  public  streets  of  the  city  of  Pekin,  and  the 
city,  prior  to  the  ^^  accident,  had  been  notified  of  the  danger- 
ous character  of  Jie  place  where  the  accident  occurred,  but 
had  neglected  to  remedy  the  same.  In  the  Siddall  case  the 
child  that  was  injured  was  but  five  years  old*  He  was  taken 
by  the  father,  who  was  in  the  employ  of  the  defendants,  to 
their  place  of  business,  where  he  was  at  work.  In  the  tempo- 
rary absence  of  the  father  the  child  was  attracted  to  an  eleyaior 
shaft,  the  door  of  which  was  unfastened,  and  was  severely 
bruised  and  mangled  by  the  descending  cage,  near  which  it 
waa  not  infrequent  that  children  of  otiier  employes  and  of 
customers  were  seen,  and  there  was  an  ordinance  in  force  in 
the  city  of  Chicago  relative  to  elevatonf  of  the  character  of  the 
one  which  injured  the  plaintiff,  requiring  catches  or  fastenings 
upon  the  doors  thereof,  so  that  they  might  be  opened  only  from 
the  inside,  which  had  not  been  complied  with  by  the  defendants. 
The  children  in  these  cases,  by  reason  of  their  tender  years, 
were  not  conscious  trespassers,  and  the  dangers  to  whidi  they 
were  attracted  were  located,  Ae  one  immediately  adjoining  a 
public  street,  and  the  other  in  a  store  building,  near  which  chil- 
dren might  lawfully  go,  and  in  the  first  case  the  city  had  been 
notified  of  the  danger  and  had  neglected  to  remove  the  same; 
while  in  the  case  at  bar  the  boy  who  lost  his  life  was  between 
thirteen  and  fourteen  years  of  age,  and  was  fully  conscious  of 
the  dangerous  character  of  the  place  where  he  lost  his  life,  to 
which  place  he  yoluntarily  went  several  blocks  from  his  home, 
and  at  least  one  hundred  feet  across  private  property.  The 
cases  relied  upon  were  decided  correctly  upon  the  facts  then 
before  the  court,  but  they  do  not  control  the  cade  at  bar. 

We  are  of  the  opinion  the  motion  of  the  defendant  to  witti- 
draw  the  evidence  from  the  jury  and  to  instruct  them  to  find 
for  the  defendant  should  haye  been  allowed.  The  judgments^ 
therefore,  of  the  appellate  and  superior  courts  will  be  reversed. 
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NTCLIGENOB  IS  A  QUESTION  OF  LAW  whew  tbe  facts  are 
mcontporerted:  Gonzales  v.  New  York  etc.  R.  B.  Co.,  38  N.  T.  440, 
W  Am.  Dec.  oa  If  only  one  Inference  can  be  drawn  ftrom  a  given 
1  *®J^  ^cta,  whether  they  constitute  negligence  Is  a  question  of 
S^-  IS^i^tJ'  Columbia  Electric  etc  Oa,  61  &  a  296,  64  Am.  St 
Bep.  676,  28  &  B.  28a 

GONTBIBUTO&T  NBGLIGBNGB.— A  OHILD  nnder  fourteen 
jears  of  age  wlU  not  be  presumed,  as  a  matter  of  law,  to  be  capable 
m  contributory  negligence:  Railroad  Go.  t.  Mackey,  68  Ohio  St 
870,  68  Am.  St  Bep.  641,  41  N.  B.  060.  An  Infant  of  fourteen 
years,  however,  will  be  presumed  to  have  sufficient  capacity  to 
recognise  and  avoid  danger.  If  the  Injury  to  a  child  is  the  natural 
consequence  of  his  own  recklessness,  he  cannot  recover  therefor: 
flee  the  monographic  note  to  Barnes  v.  Shreveport  Olty  B.  B.  Gk>., 
49  Am.  St  Bep.  411-41& 

THE  DBATH  OF  AN  INFANT  BT  DBOWNINO  In  a  pond 
and  the  liability  therefor  are  considered  in  Arnold  v.  8t  Louis.  162 
Ma  178^  75  Am.  8t  B^  447,  68  N.  W.  80a 
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[100  IlL  811,  60  N.  B.  624.] 

BBOBiyBRS.-THB  POWEB  OF  GOUBTS  OF  BQUITT  TO 
OONTINUB  A  BUSINESS  under  a  receiver  and  to  make  his  charges 
and  expenses  a  charge  upon  the  property  must  be  exercised  with 
freat  caution. 

RECEIYBBS-GOSTS  OF  BEGBIVBRSHIP  AS  LIEN.— A  re- 
ceiver's charges,  disbursements,  and  expenses  in  running  the  busi- 
ness under  receivership  cannot  be  made  a  lien  upon  the  property, 
superior  to  the  rights  of  the  holder  of  a  deed  under  a  foreclosure 
stle^  where  the  mortgagee  was  not  made  a  party  to  the  receivership 
■alt  involving  only  the  equity  of  redemption  and  the  amount  real- 
ised at  the  foreclosure  sale  is  sufficient  to  pay  only  the  mortgage 
debt  and  costs. 

BBGBiyEBS--BXPBNSBS  AS  LIEN— BSTOPPBL.— If  a  re- 
ceiver of  property,  pending  the  determination  of  the  ownership  of 
the  equity  of  redemption  therein,  is  made  a  XMurty  only  in  his  in- 
dividual capad^  to  a  foreclosure  proceeding  in  another  court  and 
files  an  answer  stating  that  his  possession  held  under  a  lease,  as 
weQ  as  his  rights,  are  subject  to  the  mortgage  and  decree  foreclos- 
ing It  he  is  estopped,  after  the  decree  and  sale,  to  assert  any  lien 
In  his  own  behalf,  superior  to  the  lien  of  the  mortgage. 

SUBBOGATION  IS  AN  EQUITABLE  AND  NOT  A  LBGAL 
BIGHT,  and  cannot  be  enforced  when  it  would  be  inequitable,  or 
when  It  would  work  an  injustice  to  others  having  equal  equities. 

C.  H.  BriggB  became  the  owner  of  the  Alabama  Hotel  in  Chi- 
eagOy  subject  to  a  deed  of  trust  to  secnie  an  indebtedness  due 
to  K  HotdJdBB.  BriggB  and  M.  J.  Dunne  exchanged  proper- 
ties,  whereby  the  latter  became  vested  with  the  title  to  the  boteL 
This  exchange  was  afterward  set  aside  as  frauduknt  (Briggs  v. 
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Dunne,  168  IlL  226, 48  N.  K  48),  and  T.  K  Ifakeel  was  &eieim 
appointed  receiver  of  the  hotel,  and,  on  August  1,  1896,  took 
possession,  and  thereafter,  until  March  8,  1897,  operated  tba 
hotel  as  such  leoeiTer,  when,  it  appearing  from  his  report  that 
it  was  not  paying  expenses  under  the  leoeiTership,  the  oourt 
entered  an  order  reciting  that  the  property  would  be  oonaerfed 
by  keeping  the  hotel  open,  and  that  the  interests  of  all  parlisa 
would  be  promoted  by  leasing  it  to  Makeel,  indiyidually,  until 
May  1,  1898,  for  six  hundred  dollars.    Briggs  and  Dunne 
thereupon  made  a  lease  to  Makeel  in  accordance  with  the  order 
of  the  court    Hotchkiss,  the  mortgagee,  was  not  made  a  party 
to  the  suit,  but  in  January,  1897,  prior  to  the  leasing,  filed  a 
bill  to  foreclose  his  mortgage.    He  did  not  make  Makeel  a 
party,  but  claimed  the  right  to  ha^  a  receiver  appointed  in 
sudi  suit    None  was  appointed,  and  Eotchkiss  gave  his  wzit> 
ten  consent  to  the  lease.    Maked,  although  not  discharged  as 
receiver,  individually  operated  the  hotel  under  the  lease  until 
May  1,  1898,  and  thereafter  he  operated  it  as  receiver  until 
October  17,  1898,  when  he  deUvered  possession  to  Annie  E. 
Hotchkiss,  who  obtained  a  master's  deed  to  the  property  by 
Tirtue  of  the  foreclosure  and  sale  thereunder.    The  lease  to 
Makeel  recited  that  his  possession  was  subject  tx>  the  rights  of 
the  foreclosure  purchaser,  and  that  he  would  surrender  posses- 
sion to  the  person  entitled  to  the  master's  deed.    After  the 
leasing  to  Makeel,  Hotchkiss  made  him  individually  a  party 
to  his  bill  to  foreclose,  and  Makeel  appeared  and  filed  his  an- 
swer, in  which  he  stated  that  he  was  in  possession  of  the  prop- 
erty under  a  lease,  subject  to  the  deed  of  trust  and  to  the  do- 
cree  foreclosing  it,  if  any  should  be  rendered.    After  Makeel's 
lease  expired,  in  May,  1898,  and  while  he  was  operating  the 
hotel  as  receiver,  he  reported  to  the  court  in  the  case  of  Briggs 
T.  Dunne  his  receipts  and  disbursements;  and  on  September 
21,  1898,  filed  his  petition  claiming  as  due  him  for  disburse- 
ments, in  excess  of  receipts,  nine  hundred  and  fhirty-^ix  dollars 
and  seventy-six  cents,  whidb,  together  with  five  hundred  dollars 
allowed  him  for  services,  left  due  him  fourteen  hundred  and 
thirty-six  dollars  and  seventy-six  cents;  that  Briggs  was  in- 
•olvent;  that  his  equity  of  redemption  had  expired;  and  that 
no  one  had  any  interest  in  the  property  except  the  holder  of 
the  certificate  of  purchase,  who  would  be  entitled  to  a  deed 
•bout  October  1,  1898 ;  that  there  were  no  funds  out  of  which 
1    ^^  ^^^  balance  ot  any  further  amount  which  might  be  al- 
owed  him.    The  petition  contained  a  prayer  that  such  balance 


Jane,  1901.]  Maksel  v.  Hotcheisb.  133 

together  mfh  any  further  smn  allowed  him,  should  be  decreed  to 
be  a  paramount  lien  on  the  premises,  and  if  not  paid,  that  the 
praaises  be  sold  to  satisfy  such  lien.  Hotcbkiss  filed  an  answer 
denying  that  the  receiver  had  any  claim  which  could  be  made 
a  paramount  charge  against  the  premises  conveyed  under  the 
foreclosure  and  sale.  Plaintiff  had  judgment  and  Hotchkisi 
appealed  to  the  appellate  court,  which  having  reversed  the  de- 
dee  of  the  lower  court,  Makeel  took  this  appeaL 

F.  W,  Young,  T.  R  D.  Bradley,  and  B.  J.  Frank,  for  the 

appellant. 

F.  Amd^  for  the  appellee. 

*   *"  CABTEBy  J.    We  do  not  find  it  necessary  in  this  case 
to  consider  the  extent  of  the  power  of  a  court  of  equity  when 
it  takes  poasession,  by  a  receiver,  of  property  used  in  al  business 
enterprise,  and  involved  in  litigation,  and  carries  on  such  busi- 
ness  by  its  receiver  pending  litigation,  to  make  the  expenses 
of  the  receivership  a  lien  upon  such  property  superior  to  prior 
liens.    That  couits  of  equi^  have  and  exercise  such  power,  to 
a  limited  extent,  in  the  control  and  operation  of  railroads  and 
of  other  property  and  business  impressed  with  a  public  interest 
cannot  now  be  questioned.    But  it  is  a  power  to  be  used  sparing- 
ly  and  with  great  caution :  Am.  &  Eng.  Ency.  of  Law,  sec.  20, 
p.  392,  and  cases  there  cited.    It  seems  also  that  the  same  doc- 
trine has  been  applied  in  some  cases  to  property  of  a  different 
diaracter,  need  in  the  business  of  private  individuals  or  cor- 
porationa,  where  the  expenses  of  the  receivership  appeared  to 
be  necessary  to  preserve  the  property  from  destruction  or  waste, 
and  in  conserving  the  interests  of  those  who  might  succeed  in 
sstablishing  their  superior  right  or  title:  Beckwith  v.  Carroll, 
M  Ala.  12;  Kam  v.  Borer  Iron  Co.,  86  Va.  754, 11  S.  E.  431; 
Thornton  t.  Highland  etc.  B.  B.  Co.,  94  Ala.  353,  10  South. 
442;  Highland  Ave.  etc  B.  B.  Co.  t.  Thonvton,  105  Ala. 
224, 16  South.  699 ;  Ellia  t.  Vernon  Ice  etc.  Co.,  86  Tex.  109, 
23  S.  W.  858;  Cake  v.  Mohun,  164  XT.  S.  311,  17  Sup.  Ct 
Bep.100. 

In  Beckwith  ▼•  Carroll,  66  Ala.  112,  it  was  said:  ''When  it 
becomes  the  duty  of  a  court  of  equity  to  take  property  under  its 
own  charge,  through  a  receiver,  the  property  becomes  charge- 
Able  with  the  necessary  expenses  incurred  in  taking  care  of  and 
iaving  it,  including  the  allowance  to  the  receiver  for  his  ser* 
^Mea.  He  ia  the  officer  and  agent  of  the  court,  essential  to  its 
awn  efficiency  in  the  protection  of  things  so  situated,  to  keep 
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them  under  its  control  until  Buch  ezpenaee  and  allowanoeB  ai<e 
paid  or  secured  to  be  paid."  This  was  quoted  with  approTsl 
in  Knickerbocker  y.  McKindley  Coal  etc  Co.,  172  HL  535,  547, 
64  Am.  St  Hep.  54,  58,  50  N.  E.  330,  33^  where  it  was  fortber 
said:  'The  object  of  appointing  a  leceiyer  is  to  preaenre  the 
property  for  the  benefit  of  all  '^^  parties  interested.  Sometimes 
this  object  is  best  attained  by  continuing  a  business.  Whea 
this  is  done,  the  court  has  the  right,  although  it  diould  ezenasa 
auch  right  with  great  caution,  to  make  the  ezpenaea  of  audi 
business  chargeable  upon  the  corpus  of  the  property  if  the  in- 
come is  not  sufficient  to  pay  the  aame.  Of  course,  such  ex- 
penses must  be  charged  first  upon  the  net  income,  but  when 
that  is  not  sufficient  they  may  be  charged  upon  the  property 
itself,  or  upon  its  proceeds  after  sale.  It  has  been  held  that 
although  this  authority  of  a  receiver  to  incur  indebtednesa  in 
order  to  keep  the  business  a  'going  concern'  until  the  xighta  of 
the  parties  are  adjusted  and  a  sale  is  effected  ordinarily  ariass 
only  in  cases  of  railroad  companies,  yet  the  same  rulea  may  be 
applied  in  other  cases,  under  like  circumstances":  Citing 
Hopfensack  y.  Hopfensack,  61  How.  Pr.  498;  Ellis  y.  Vernon 
etc.  Water  Co.,  86  Tex.  109,  23  S.  W.  858;  Espuella  Land 
etc.  Co.  y.  Bindle,  11  Tex.  Ciy.  App.  262,  32  S.  W.  582;  Thorn- 
ton y.  Highland  Aye.  etc  B.  S.  Co.,  94  Ala.  353,  10  South. 
442 ;  Highland  Aye.  etc.  R.  E.  Co.  y.  Thornton,  105  Ala.  225, 
16  South.  699. 

It  is  contended  by  cotmsel  for  appellant  that  what  waa  said 
in  the  Knickerbocker  case  is  applicable  to  the  case  at  bar,  and 
should  be  decisiye  of  it.  A  careful  examination  of  the  cas^ 
howeyer^  will  disclose  marked  differences  between  it  and  the 
one  under  consideration.  Bearing  in  mind  that  the  authority 
contended  for  is  rather  an  exception  to  a  general  rule  than  a 
rule  itself,  and  is  liable  to  great  abuse  eyen  when  applied  to 
railroads  and  other  property  and  business  affected  with  a  pub- 
lic interest,  and  is  to  be  exercised  with  great  caution,  it  is  dear 
to  us  that  the  doctrine  contended  for  cannot  pooperly  be  ap- 
plied to  the  case  at  bar.  In  the  Knickerbocker  case  the  ques- 
tion arose  between  parties  to  the  suit,  where  the  reoeiyer  had 
been  appointed  on  agreement  or  on  the  motion  of  Gore,  who, 
having  died,  was  succeeded  as  complainant  by  Biiickerbocker, 
his  executor;  and  it  was  Knickerbocker,  the  representative  of 
^ore,  who  objected  in  that  »*^  case  to  making  the  receiver's 

nSr!!!  *  ^^^^^^  ^P^^  ^^»  property.    The  mortgage  on  the 
property  was  paid  in  full,  and  it  was  not  sought  to  make  the 
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reoeiyer'B  expenses  or  obligations  for  necessaries  in  running 
ifae  hotel  a  lien  on  the  property  superior  to  the  mortgage  lien, 
hat  it  was  the  case  of  intervenors  seeking  to  recoyer  for  coal 
and  groceries  furnished  to  the  receiver  while  ronning  the  hotel 
and  to  have  the  claim  made  a  lien  on  the  properly,  which  Gore 
had  redeemed  from  his  mortgage  by  purchasing  it  at  the  sale, 
and  it  was  said  in  that  case  that  the  reoeiyer,  who  was  appoint- 
ed on  the  motion  of  the  complainant,  was  acting  as  such  when 
the  intervenoTB  furnished  the  supplies.    It  was  further  said 
(172  HI.  544,  64  Am.  St  Bep.  56,  50  N.  K  533) :  'It  was 
irtiile  the  leceiyer  was  thus,  with  the  consent  of  the  appellant^ 
operating  and  conducting  the  hotel,  and  while  the  furniture 
and  fixtures  were  in  his  possession,  as  receiver,  that  appellees 
famished  to  said  receiver  the  supplies  in  question'' ;  and  it  was 
ften  said:  *'Such  being  the  fact8>  what  is  the  law  applicable 
to  fhemP'    It  was  also  said  in  that  case  that  the  complainants 
were  estopped  from  saying  that  the  claimants  should  not  be 
paid.    The  case  at  bar  is  so  different  in  its  material  facts  from 
the  ease  referred  to  that  it  is  not  governed  by  the  same  equi- 
table principles.    In  the  first  place,  Hotchkiss,  the  owner  of 
the  mortgage  lien,  was  not  a  party  to  the  suit  between  Dunne 
ind  Briggs,  in  which  the  receiver  was  appointed,  and  did  not 
ask  for  his  appointment,  but  conmienced  and  prosecuted  to 
foTecloeure  and  sale  another  suit  in  another  court,  in  which  he 
prayed  for  a  receiver  of  his  own«    There  was  no  controversy 
in  the  Dunne-Briggs  case  as  to  the  mortgage  lien,  but  only 
•8  to  the  ownership  of  the  equity  of  redemption,  and  the  re- 
ceiver was  appointed  and  directed  to  run  the  hotel  by  the 
consent  and  agreement  of  Dunne  and  Briggs,  and  not  of 
Hotchkiss.    The  amount  realised  for  the   properly  at  the 
master's  sale  was  only  sufScient  to  pay  the  mortgage  debt  and 
cofits^  leaving  nothing  whatever  for  the  owners  of  the  equity  of 
^^  redemption  or  to  apply -on  the  receiver's  charges  in  the 
Dunne-Briggs  suit.    The  vested  rights  of  Hotchkiss  were  not 
attadsed  or  involved  in  the  case.    Only  the  equity  of  redemp- 
tion was  in  litigation,  and,  as  the  facts  stood,  ihe  costs  and 
charges  should  have  been  made  a  lien  and  charge  on  that 
interest  only. 

Koreover,  we  are  of  the  (pinion  that  Makeel  is  estopped 
from  asserting  his  right  to  the  alleged  lien  contended  for  by 
Vum.  His  agreement  with  Hotchkiss  for  the  lease  to  be  made 
to  him  recited  that  the  premises  were  subject  to  the  mortgage, 
and  contained  a  covenant  that  he  would  surrender  possession 
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to  HotchkisB,  or  whoever  should  be  entitled  to  poflseasion  uir 
der  the  master's  deed,  on  the  termination  of  his  lease.    It 
alfio  recited  that  Hotdikiss  was  entitled  to  a  receiyer  in  the 
foreclosure  suit,  but  waived  that  right  by  the  agreement 
Then,  again,  after  he  took  possession  under  the  lease — ^not 
•8  receiver,  but  as  lessee — ^Hotchkiss  amended  his  biU  in  the 
foreclosure  suit,  and  made  him,  Makeel,  a  parfy,  and  there- 
upon Makeel  £led  his  answer,  in  which  he  averred  that  he 
was  in  possession  of  the  premisea  under  said  lease  from  Dunne 
and  Briggs,  subject  to  said  mortgage  then  being  foredoeed 
in  that  suit,  and  that  his  possession  and  rights  were  entirelj 
subject  to  the  mortgage  and  to  the  orders  and  decrees  of  the 
court  in  said  foreclosure  suit    Beplication  was  filed,  and  the 
court  found  that  all  the  material  allegations  of  the  complain- 
ant's bill  were  true;  found  the  amount  due  him  on  his  debt  and 
decreed  it  to  be  a  first  lien  on  the  premises;  that  the  premises 
be  sold  to  pay  the  same,  and  that  upon  such  sale  the  master 
execute  and  deliver  to  the  purchaser  a  certificate  of  purchase^ 
and  that  at  the  end  of  fifteen  months  the  defendants,  and  all 
persons  claiming  under  them,  be  forever  barred,  and  that  the 
master  execute  to  the  legal  holder  of  the  certificate  a  deed 
of  conveyance.    We  are  unable  to  see  why  the  appellant  is  not 
estopped  by  his  covenants  and  answer  from  claiming  in  this 
case,  for  ^^  himself,  any  charge  or  lien  on  the  property 
superior  to  that  of  Hotchkiss  or  of  the  holder  of  the  master's 
deed.    True,  he  is  not  claiming  anything  for  the  time  he  held 
under  the  lease,  but  only  for  the  period  before  the   lease 
and  the  period  after  its  termination  until  the  premises  were 
surrendered  to  appellee.    Still,  he  does  not  claim  in  any  trust 
or  official  capacity  for  another,  but  only  for  his  own  use  and 
benefit  for  services    rendered  and  for  disbursements    made. 
While,  as  receiver,  he  was  not  bound  because  he  did  not  contract 
nor  answer  as  such  receiver  but  only  in  his  individual  capacity, 
in  so  far  as  he  represented  the  court  which  appointed  him  or 
was  the  representative  or  trustee  of  the  interests  of  others,  the 
estoppel  would  not  arise;  but  in  so  far  as  his  own  interests 
are  concerned  and  his  right  to  assert  a  lien  in  his  own  behalf 
and  for  his  own  benefit  superior  to  the  mortgage  lien,  he  is 
estopped  by  his  own  acts  and  covenants — otherwise,  in  direct 
opposition  to  his  answer  in  the  foreclosure  suit,  and  to  the 
recitals  and  covenants  in  his  agreement  with  Hotchkiss  that 
Hotchkiss  had  the  superior  right  and  that  he  would  surrender 
possession  on  the  termination  of  his  lease,   and   upon    which 
Hotchkiss  relied  and  acted,  Makeel,  for  his  own  profit  and 
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adTantage,  wovli  be  permitted  to  make  his  own  claim  a  first 
lien  an  the  property,  and  to  the  extent  of  the  amount  of  it 
dispkoe  the  mortgage  lien  of  HotchkiBS.  Surely  equity  will 
not  permit  him  to  do  this,  even  if  the  court,  in  a  proper  case, 
had  the  power  to  make  the  cost  of  the  preaervation  of  the 
property  a  lien  superior  to  all  others. 

But  appellant  contends  that  to  the  extent  of  his  claim  for 
diflbursements  made  he  is  entitled  to  be  subrogated  to  the 
lights  of  those  who  furnished  supplies  to  him  as  receiyer, 
ai^  to  haye  the  same  made  a  lien  on  the  corpus  of  the  prop- 
erty, sapeiior  to  the  mortgage  lien.  We  think  it  is  a  sufficient 
answer  to  say  that,  eyen  if  such  third  persons  had  the  right  to 
iQch  lien,  Makeel  is  not  entitled  to  be  subrogated  to  such  right 
Subrogation  is  an  ^^^  equitable  right,  and  not  a  legal  one,, 
and  can  be  enforced  only  in  equity.  It  will  not  be  enforced 
▼hen  it  would  be  inequitable  to  do  so  or  where  it  would  work 
injnstice  to  others  haying  equal  equities.  To  permit  subroga- 
tion in  this  case  woidd  not  only  work  injustice  to  appellee,  who 
nicceeded  to  the  title  of  Hotchkiss,  which  appellant  admitted  to 
be  the  superior  one,  but  would  permit  appellant  to  yiolate  hia 
own  contract  with  Hotchkiss.  This  equity  will  not  allow: 
M  Am.  ft  Sng.  Ency.  of  Law,  191. 

It  is  next  contended  that  it  was  error  in  the  appellate  court 
to  order  that  appellant's  petition  be  dismissed,  as  he  might 
bare  relief  against  Briggs.  It  is  sufficient  to  say  that  no  relief 
against  Briggs  waa  asked,  but  only  that  the  claim,  as  allowed, 
be  made  a  first  li^i  on  the  property  and  in  default  of  pay- 
moit  that  the  property  be  sold,  and  such  was  the  substance  of 
flia  order  of  the  circuit  court 

The  judgment  of  the  appellate  court  will  be  affirmed. 

HBGBIVBR.— THB  OBJBOT  OF  APPOINTING  a  receiyer  is  tO' 
PNserye  tbe  property  for  the  benefit  of  all  iMirties  interested,  and 
^Ua  object  la  sometimes  best  attained  bj  continuing  the  business, 
which  win  be  done  where  the  interests  of  all  parties  will  be  best 
V^aaerred  by  so  doing:  Knickerbocker  y.  McKindlej  Goal  etc.  Oo., 
172  m.  686^  64  Am.  8t.  Bep.  M,  60  N.  B.  890. 

UDGBiyBBSHIP— OLAIMS  AND  BXPBNSBS.— When  a  court  of 
CQaity  takes  charge  of  property  through  a  receiyer,  it  becomea 
char^ble  with  the  necessary  expenses  incurred  in  presenrlng  it: 
Knickerbocker  t.  McKindley  Goal  etc.  Co.,  1T2  IlL  686,  64  Am.  St 
1^  H  60  N.  B.  880.  On  the  priority  of  the  claims  and  expensea 
af  t  receiyeiship  oyer  precedent  mortgages,  see  the  monographic 
BOta  to  Green  y.  Ckiast  Line  B.  B.  Co.,  64  Am.  St  Bep.  404-400.  On 
tba  rdatlon  of  rec^yera  to  pre-existing  liens*  and  the  remedies  for 
their  eofoTcementt  see  the  monographic  note  to  American  etc.  Bank 
▼.  McQettigan,  71  Am.  St  Bep.  862-884,  and  on  the  power  of  receiy* 
an  to  create  liens,  note  to  International  T.  Oo.  y.  United  O.  Oo.«. 
>B^  pp.  72-781. 
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CHICAGO  TRUST  AND  SAVINGS  BANK  t.  CHICAGO 

TITLE  AND  TBUST  COMPANY. 

[190  IlL  404.  60  N.  B.  680.] 

NBOOTIABLB  INSTRUMENTS.— NO  INSTRUMENT  18  A. 
NOTB,  either  negotiable  or  non-negotiable,  which  does  not  proTid« 
for  payment  absolutely  and  unconditionally. 

NEGOTIABLB  INSTRUMENT— WEULT  IS  NOT.— An  instni- 
ment  by  which  the  maker  agrees  to  pay  to  the  order  of  the  payee 
a  certain  sum  "on  or  before  one  year  after  date  of  the  completloa 
of  the  piling  and  filling,"  of  certain  premises,  "according  to  the 
requirement  of  a  certain  agreement  of  eyen  date  therewith,  tbe 
date  of  said  completion  of  pilicg  and  filling  to  be  determined  by 
the  board  of  commissioners,"  is  not  a  note  and  cannot  be  reissued 
by  the  maker,  as  can  a  note,  nor  can  such  instrument  be  assigned 
by  simple  indorsement 

NEGOTIABLE  INSTRUMENTS.— MERE  INDORSEMENT 
DOES  NOT  OPERATE  TO  TRANSFER  or  assign  a  non-negotiable 
instrument,  nor  does  the  title  to  such  inatrument,  thus  indorsed* 
pass  by  mere  delivery. 

CONTRACTS  —  CONSTRUCTION.  —  TWO  INSTRUMENTS 
EXECUTED  AS  PART  OF  THE  SAME  TRANSACTION  and 
agreement,  whether  at  the  same  or  different  times,  must  be  taken 
find  construed  together  as  one  instrument 

Johnson  ft  Morrill  and  B.  W.  Millar,  for  the  appellant 

J.  G.  Henderson,  F.  Q.  Gardner,  and  Lackner,  Buta  ft  Miller, 
for  the  appellees. 

^^  FEB  GTJBIAM.    In  deciding  this  caM  the  appellafa 

court  delivered  the  following  opinion: 

''Counsel  for  appellant  contended,  and  argue  with  great 
force,  that  the  agreements  (which  we  ehall  for  certainty  refer 
to  as  'note-contracts')  held  by  appellant,  having  been  pur- 
chased and  not  paid  by  Mr.  Copper,  who  signed  them,  he 
iiad  a  right  to  reissue  them,  and  that  the  reissue  thereof 
stn?  f  .  ""^^^  ^^at  be  so  depends  upon  whether  tbe  in- 
tWthlv  ""  ^""^^^'^^  ^r®  promissory  notes.  Counsel  concedes 
that  thev  atl^.#l  ^^P^^^^^l®  promissory  notes,  but  contends 
non-neffoti^ia  ^^""^  ^*  instruments  known  in  our  law  as 

gotiable  or^non  n^  agreement  is  a  promissory  note,  either  ne- 
inent  absolutelv  a^?^  '  ^^^^  *^®  ^^'  provide  for  pay- 
^Pon  a  continieno  ^iiconditionally.  If  payment  depends 
promissory  not^-  K.}!^  ^^^  ^^^^  happen,  it  is  not  a 

Dec   474;  SmaUoy  v    //"  Hemmingway,  13  HI.  605,  66  Am. 

^^  lU-  176;  Husband  f^V^  ^"-  ^^^^  ^^^^^  ^^  Underwood, 

^^  V.  Ephng,  81  111.  172,  25  Am.  Eep.  273. 
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'^e  do  not  nnderstand  counsel  for  appellant  to  contend  that 
a  Talid  'mssue'  can  be  made  of  contracts  other  than  promii^ 
jcny  notes. 

''A  contract  for  the  payment  of  a  certain  fiom  when  the 
payee  'is  twenty-one  years  old'  is  not  a  promissoiy  note :  Eelley 
?.  Hemmingway,  13  IlL  605,  56  Am.  Dec.  474.  'The  fact  that 
the  payee  lived  until  he  was  tweniy-one  years  old  makes  no  dif- 
ference. It  was  not  a  promissory^  note  when  made.'  A  prom- 
ise to  pay  a  definite  sum  of  money  'on  the  death  of  a  particular 
indlTidual  is  a  good  promissoiy  note,  for  the  event  on  which 
the  payment  is  made  to  depend  will  ^^  certainly  transpire': 
Eelley  v.  Hemmingway,  13  HL  605,  56  Am.  Dec.  474.  A  con- 
tract  or  agreement  in  writing  to  pay  a  definite  sum  of  money  six 
months  after  date,  'on  condition  said  amount  is  not  provided  as 
agreed  by  J.  IT./  is  not  a  promissory  note:  Baird  v.  Under- 
wood, 74  HI.  176.  An  agreement  in  writing  to  pay  a  definite 
«Qm  of  money  'when  the  estate  of  the  said  T.  M.  is  settled  np' 
is  not  a  promissory  note:  Husband  v.  Epling,  81  111.  172,  25 
Am.  Bep.  273.  Although  it  may  not  be  known  in  advance 
when  the  time  may  be,  yet  'it  must  be  absolutely  certain  that 
ii  will  be  some  time':  Canadian  Bank  v.  McCiea,  106  111.  281. 

'*The  note-contracts  now  here  in  question,  called  by  the 
appellant  promissory  notes  and  by  the  appellees  contracts, 
state  that  'on  or  before  one  year  [two  years  in  one  of  them] 
after  the  date  of  the  completion  of  the  piling  and  filling'  of 
certain  premises  'according  to  the  requirements  of  a  certain 
agreement  of  even  date  therewith,  the  date  of  said  completion 
of  piling  and  filling  to  be  determined  by  the  board  of  commis- 
aioners  of  Lincoln  park  and  evidenced  by  their  certificate  in 
^ting,  •  •  ,  .  and  notice  in  writing  served  on  the  payer,'  for 
▼ahe  received,  the  payer  promises  to  pay  to  the  order  of  Min- 
na Alhnendinger  seven  thousand  five  hundred  doUars.  It  can- 
aot  be  said  that  it  is  absolutely  certain  that  the  piling  and  filling 
will  ever  be  done,  or  that  it  will  be  done  according  to  the  re- 
laments  of  the  agreement  referred  to,  or  that  the  Lincoln 
park  commissioners  will  ever  make  the  certificate  indicated. 
Of  that  Bach  a  certificate  will  ever  be  filed  with  the  trustee 
named. 

**Said  note-contracts  being  for  the  payment  of  money  only 
npon  the  happening  of  the  contingent  and  uncertain  events 
n^tioned,  not  being  promissory  notes,  cannot  be  'reissued' 
oy  the  maker  thereof,  in  the  sense  or  in  the  mode  that  a 
piomissoiy  note  not  then  due  may  be  reissued.    They  axe 
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payable  to  the  order  of  Minna  Allmendinger.  It  was  there- 
fore neoeaeary  that  there  should  be  a  valid  tnmafer  thereof 
to  vest  the  title  to  the  same  in  any  other  person.  It  is  not 
charged  that  she  made  any  ^®  transfer  otherwise  than  by 
simple  indorsement  That  was  not  a  transfer  or  assignment  of 
said  agreements:  Husband  t.  Epling,  81  IlL  172,  25  Am.  Bep. 
273.  There  is  a  marked  difference  between  assignability  and 
negotiability.  That  Minna  Allmendinger  might  have  assigned 
said  note-contracts  does  not  change  the  matter.  The  fact 
is,  she  did  not  do  so.  A  mere  indorsanent  does  not  operate  to 
transfer  or  assign  a  non-negotiable  instrument  The  title  to- 
such  an  instrument  thus  indoraed  does  not  pass  by  mere  de- 
livery. Said  note-contracts  do  not  come  within  that  class 
of  contracts  which,  although  not  negotiable  at  common  law,  arr 
made  so  by  the  statute  of  this  state. 

'The  same  contingent  and  uncertain  events  mentioned  in 
the  note-contracts,  upon  the  happening  of  which,  and  in  which 
case  only,  the  money  should  become  payable,  are  recited  in  the 
trust  deed  given  to  secure  the  payment  of  any  money  that 
might  become  due  upon  said  note-contracts  and  delivered  to 
the  appellant  therewith.  The  condition  precedent  to  the  contin-^ 
gent  liability  to  pay  any  money  upon  said  note-contracts  is  the 
performance  on  the  part  of  said  Allmendinger  of  the  provisioDS 
of  the  contract  mentioned  in  said  note-oontracts.  That  con- 
tract is  not  set  out  in  the  bill  of  complaint  filed  by  appellant^ 
neither  is  a  copy  thereof  attached  to  said  bill.  For  aught  that 
here  appears,  that  contract  was  canceled  by  the  parties  thereto. 

''No  recovery  can  ever  be  had  upon  said  note-contiacta  with* 
out  averring  and  proving  that  the  piling  and  filling  referred 
to  had  been  completed  'according  to  the  requirements'  of  the 
agreement  therein  mentioned.    But  that   agreement   is    not 
before  us.    It  is  a  part  of  the  note-contracts  as  effectually  aa 
though  written  therein.    The  note-contracts  form  but  a  part 
•f  the  written  agreement  between  the  parties.    In  Staoey  y» 
Bandallf  17  111.  467,  it  ia  said  that  'where  two  instruments  are 
executed  as  part  of  the  same  transaction  and  agreement,  whether 
at  the  same  or  different  times,  they  will  be  taken  and  construed 
***  together.'    In  Gardt  v.  Brown,  113  111.  476,  66  Am.  Bep. 
43^  the  late  Mr.  Justice  Walk^,  speaking  for  the  court,  says: 
'No  rule  of  interpretation  is  more  familiar  than  when  two  - 
instruments  are  executed  as  the  evidence  of  one  transaction 
they  shall  be  read  and  construed  as  one  instrument'    And  in 
Wilson  V.  Boots,  119  IlL  379,  10  N.  E.  204,  the  court  sayst 
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The  rule  is  familiar,  and  of  frequent  application  in  ca^ea  before 

tiuB  court,  that  where  different  instruments  are  executed  as  the 

evidence  of  one  transaction  or  agreement  they  axe  to  be  read 

and  construed  as  constituting  but  a  single  instrument'    That 

is  the  rule  of  construction  very  generalljj  if  not  uniyersallyj 

adopted  by  courts  of  justice. 

^t  does  not  appear  that  said  piling  and  filling  omtnot 
was  ever  assigned  to  appellant  or  that  it  ever  had  any  interest 
therein.  As  before  stated,  it  does  not  appear  that  that  contract 
was  ever  completed  or  is  now  in  existenoSj  or  that  perform- 
anoe  thereof  can  be  eoiorced.  If  not,  then  no  recovery  can 
be  had  upon  said  note-contracts.  It  devolves  upon  the  appel- 
Unt  to  show  aflSrmatively  and  as  a  part  of  the  requisites 
necessary  to  the  maintenance  of  its  bill  that  it  has  some  in- 
terest in  the  subject  matter  of  this  litigation,  and  has  legal 
and  equitable  rights  which  it  may  in  this  proceeding  protect 
and  enforce.  It  has  not  done  so^  and  the  court  below  did  not 
enr  in  dismissing  the  bill  of  complaint  for  want  of  equity. 

^As  the  appellant  does  not  by  its  amended  bill  state  a 
case  that  shows  a  right  of  recovery,  it  is  not  in  a  position  to 
inwoke  the  rule  of  subrogation  presented  by  counsd.  It  is 
therefore  quite  unnecessary  to  discuss  that  rule  or  cases  in 
which  it  may  be  applied. 

'^Tbe  decree  of  the  circuit  court  dismissing  the  said  amended 
bin  for  want  of  equity  ia  affirmed.'' 

We  concur  in  the  foregoing  views,  and  in  the  conclusion 
leached.  Accordingly,  the  judgment  of  the  appellate  court  is 
afiBrmed. 


mBOOnABIiS  INSTRUHBNTS  ARD  BVCK  as  ram  to  order  or 
hemr,  payable  in  money,  for  a  certain,  definite  sum,  en  demand, 
at  sigbt,  or  In  a  certain  time,  or  upon  the  happening  of  an  event 
that  must  occur,  and  payable  absolutely,  and  not  upon  a  contin- 
gency: Hatch  V.  First  Nat  Bank,  04  Me.  846^  80  Am.  St  Bep.  401« 
47  AtL  90&    The  test  of  negotiability  of  a  note  Is,  that  it  must 
be  an  undertaking  to  pay  a  certain  sum  at  aU  events,  at  some  time 
which  must  certainly  come:  Worden  v.  Dodge^  4  Denio,  100,  47 
Am.  Dec  247.    A  note  payable  to  a  person  when  he  becomes  twenty- 
ens  years  old  is  not  negotiable.    The  contingency  upon  which  such 
note  is  made  payable  may  never  happen:  Kdlsy  v.  Hemmingway, 
ttHL  i04  fit  Aiik  Dee.  4(14, 
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FRAUDULENT  CONVBYANOBS-WHAT  ABJD.— A  co&Ter 


ance  may  be  fraadulent  as  against  credltOTS,  either  when  It  la 
tered  into  with  actual  fraudulent  intent,  or  when,  ftom  the  natora 
of  the  transaction,  the  conveyance  must  be  held  fraudulent  as  a 
oonclusiye  presumption  of  law»  without  regard  to  the  Intent  or 
motiyes  of  the  debtor. 

FRAUDULENT  CONVEYANCES  WHICH  WILL  NOT  SUP- 
PORT AN  ATTACHMENT.— A  statute  authorising  a  writ  of  attach- 
ment  to  issue,  where  the  debtor  has,  within  two  years  prior  to  the 
filing  of  the  affldavit  required,  fraudulently  conyeyed  or  assigned- 
his  assets  in  hindrance  of  creditors,  applies  only  when  the  coa- 
yeyance  was  with  actual  fraudulent  intent  to  hinder  and  delay 
creditors,  and  not  when  the  conveyance  was  fraudulent  In  lawr 
regardless  of  the  Intent  of  the  debtor. 

FRAUDULENT  CONVBYANCBS-FRAUD  QUESTION  OF 
FACT.— Whether  a  prior  conveyance  of  property  was  made  with 
actual  intent  to  hinder  and  delay  creditors  is  a  question  of  fact 

FRAUDULENT  OONYEYANOES  —  RIGHT  TO  PREFUt 
CREDITOR.— A  debtor,  In  failing  circumstances,  may  pay  or  se- 
cure one  creditor  to  the  exclusion  of  the  others,  provided  the  pay- 
ment is  made  or  security  given  with  intent  in  good  faith  to  dis- 
charge or  secure  the  preferred  claim.  The  fact  that  the  debtor 
knows  that  the  effect  of  the  transaction,  to  the  extent  of  such  pref- 
erence, is  to  hinder  and  delay  other  creditors  is  Inmiat^aL 

FRAUDULENT  OONVEYANCES^PREFERENCES.— An  act 
relating  to  corporations,  proTldlng  that  their  liability  for  money 
loaned  shall  not  exceed  one-tmith  of  the  amount  of  capital  atoc^ 
actually  paid  in,  is  for  the  protection  of  depositors  and  stock- 
holders. The  fact  that  the  amount  of  a  preference  in  favor  of  a 
corporation  made  by  a  failing  debtor  exceeds  such  one-tenth  of 
paid-up  capital  does  not  rend^  the  indebtedness  nor  any  part  of  it 
uncollectible  as  against  other  creditors  of  such  debtor. 

Bentley  ft  Burling,  F.  P.  Blair,  and  IL  Nelson,  Jr*,  for  tiiO' 
appellant 

W.  W.  Onrley,  for  the  appellee. 

^^  BOOOS,  J.  The  appellant  company  laed  out  of  the 
superior  court  of  Cook  county  a  writ  of  attachment  against  flie 
appellee,  but  on  a  hearing  before  a  jury  of  the  issue  made^ 
nnder  a  plea  traversing  the  grounds  relied  upon  to  anthoriie 
the  issuance  of  the  writ  the  appellant  company  was  defeated*- 
Upon  appeal  to  the  appellate  court  for  the  first  district  the  judg- 
ment of  the  superior  court  was  affirmed.  This  is  a  further 
appeal  to  this  court 

The  affidavit  which  the  appellant  company  filed  to  entitle 
it  to  the  writ  of  attachment,  as  ground  for  the  issuing  of 
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the  writy  stated  that  said  appellee  '^as,  within  two  years  last 
past^  fraadulently  conyeyed  or  assigned  his  property  so  as  to 
hinder  and  delay  his  creditors/'  A  conveyance  of  property 
may  be  deemed  fraudulent  as  against  creditors  npon  two  dis- 
tinct grounds:  1.  Where  the  conyeyance  is  entered  into  with 
the  fraudulent  intent  to  hinder  and  delay  creditors :  2.  Where^ 
fitHu  the  terms  of  the  agreement  for  the  conveyance  or  the  na^ 
taie  of  the  transaction^  the  conveyance  is  declared  fraudulent 
as  a  conclusive  presumption  of  law^  without  regard  to  the  real 
motives  or  purposes  of  the  debtor.  In  the  first  class  of  cases 
the  fraudulent  intent  is  always  a  question  of  fact  to  be  estab- 
liihed  by  extrinsic  proof.  In  the  latter  the  conveyance  is 
denounced  as  fraudtd^it  as  a  legal  inference,  though  the 
parties  may  not  have  been  moved  by  ^^^  any  real  design  to 
Under,  dday,  or  defraud  the  creditor.  This  is  substantially  the 
l^giiage  of  this  court  in  Lawson  v.  Funk,  108  HI.  502. 

The  provision  of  the  attachment  act  here  in  question  au- 
fhoriaes  the  issuance  of  a  writ  of  attachment  against  a  debtor 
who  has  been  guilty,  within  two  years  prior  to  the  filing  of 
^  affidavit^  of  having  conveyed  his  property  with  the  actual 
fraudulent  intent  and  design  of  hindering  and  delaying  his 
creditors.    It  is  not  sufiicient  that  he  has  transferred  his  prop- 
erty under  audi  conditions  or  circumstances  as  that,  rmiei 
the  roles  of  law,  the  conveyance  is  deemed  conclusively  fraud- 
ident  aa  an  inference  of  law,  though  made  without  any  evil 
intent    To  authorize  the  seizure  of  his  property  by  attach* 
meat  in  advance  of  an  adjudication  that  he  is  indebted  to  the 
plaintiil  in  the  attachment  suit,  it  is  necessary  it  should  be 
proven  that  -within  two  years  prior  to  the  filing  of  the  afiidavit 
he  had  been  guilty  of  conveying  his  property  with  the  actual 
intent  and  purpose  to  fraudulently  hinder  or  delay  his  creditors 
in  the  collection  of  demands  against  him.    If  a  debtor  haa 
htentionally  ecmunitted  such  a  wrong  against  his  creditors  thV 
law  authorizes  the  seizure  of  his  property  by  writ  of  attach- 
ment in  advance  of  the  rendition  of  a  judgment  against  him,, 
for  the  reason  it  is  considered  his  conduct  justifies  the  appre- 
hension that  he  will  repeat  his  fraudulent  practices  to  defeat 
the  efforts  of  hia  creditors  to  enforce  payment  of  his  debts  if 
dlowed  to  retain  control  and  possession  of  his  property  until 
the  claim  of  the  creditors  can  be  judicially  investigated,  reduced 
to  judgment,  and  an  execution  procured  wherewith  to  levy 
on  his  property.    That  the  debtor  has  done  or  omitted  some 
se^  however  innocent  or  inadverteni^  from  which  an  inference 
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of  fraud,  in  legal  effect,  ariaes^  does  not  justify  such  appra- 
henuon  nor  authorin  the  creditor  to  invoke  the  prooeas  of 
attachment  To  justify  the  issuance  of  an  attachment  wztt 
on  the  ground  alleged  in  the  affidavit  in  the  ease  at  ^^  bsr 
it  must  appear  that  within  the  period  of  two  years  the  debtor 
has  purposely  and  designedly  disposed  of  his  property  with  the 
fraudulent  intent  to  hinder  and  delay  ereditors  from  seism 
it  in  order  to  secure  payment  of  judgments  or  daima  againit 
him:  Weare  Commission  Co.  v.  Druley,  156  HL  tB,  41  K.  IL 
48 ;  Wadsworth  v.  Laurie,  164  111.  42,  45  N.  K  4S5. 

Whether  the  appellant  company  shotdd  have  prevailed  on  flis 
issue  under  the  plea  traversing  the  grounds  of  attachmfnt  wss 
a  question  of  fact,  as  to  which  we  are  concluded  by  the  actJon 
of  the  trial  and  appellate  courts,  unless  error  intervened  in  the 
ruling  of  the  court  during  the  trial  relative  to  some  questioD  el 
law. 

Without  conceding  the  contention  of  the  appellant  compe^y 
that  the  record  presents  for  our  decision  the  question  wheths^ 
MB  matter  of  law,  the  evidence  presented  any  defense  on  fhs 
issue  in  attachment,  we  may  remark  that  the  investigation 
of  the  testimony,  whidi  we  were  called  upon  to  make  in  order 
to  determine  as  to  the  correctness  of  various  rulings  of  the 
court  otherwise  brought  in  review,  has  demonstrated  that  it 
cannot  be  declared,  as  matter  of  law,  that  the  appellee  was  in 
fact  guilty  of  actual  fraud,  as  alleged  in  the  affidavit  That 
was  a  question  of  fact,  and  under  the  testimony  waa  propedy 
submitted  to  the  jury. 

We  cannot  consider  the  contention  of  the  appellant  oompany 
that  in  stating  the  reasons  which  impelled  the  trial  eoort  ts 
withdraw  from  the  jury  a  letter  which  had  previously  been 
admitted  in  evidence  over  the  objection  of  the  appellant  oom- 
pany, and  in  the  remarks  of  the  court  in  overruling  the  motion 
of  the  appellant  to  direct  a  verSlict  in  its  favor,  the  eoort 
expressed  an  opinion  as  to  the  weight  and  value  of  the  evidene^ 
and  thereby  prejudiced  the  cause  of  tiie  appellsnt  in  the  minds 
of  the  jury,  for  the  reason  no  objection  was  preferred  at  the 
time  to  the  action  of  the  court  so  now  complained  of,  no  ex- 
ception preserved  thereto,  and  no  attempt  was  afterward  made  to 
obviate  the  effect  of  such  remarks  (if  they  ^^  weie  improper) 
by  an  instruction  to  the  jury  or  in  any  other  manner.  An 
objection  of  this  character  cannot  be  fint  mooted  in  a  court 
ot  review:  Hall  v.  First  Nat  Bank,  188  HL  »34^  S4  N.  B. 
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A  brief  reference  to  fhe  facts  la  required  in  order  to  dis- 
pose of  objections  preferred  by  the  appellant  company  to  the 
ralingB  of  the  oonrt  in  modifying  and  refusing  instructions 
asked  by  the  appellant  company  and  in  giving  the  instructions 
asked  by  the  appellee. 

For  some  time  prior  to  the  month  of  June,  1898,  the  appel- 
lee,  Joseph  Leiter,  had  been  purchasing  enormous  quantities 
of  wheat  in  the  maricets  of  Ohicago  and  other  cities,  and 
<»iitiactmg  for  other  large  quantities  to  be  deliyered  in  the 
fatnre,  on  the  boards  of  trade  in  Chicago  and  other  cities, 
with  the  view  of  holding  the  grain,  or  contracts  therefor,  in 
<?xpectation  of  profiting  by  an  increase  in  the  price  of  the 
commodity.  On  or  about  the  twelfth  day  of  June,  1898,  it 
became  evident  the  adventure  would  not  result  in  a  profit,  but 
that  great  losses  must  inevitably  follow.  Money  in  large  sums, 
entirely  beyond  tie  power  of  the  appellee  to  supply  within  him- 
9elfy  was  demanded  as  margins  to  protect  his  contracts  for  the 
{michase  of  the  wheat  for  future  delivery.  His  father,  L.  Z. 
Leiter,  had  already  supplied  him  with  large  amounts  of  money, 
which  he  had  invested  in  the  enterprise,  and  his  father  had 
also  become  liable  as  his  indorser  and  guarantor  in  still  larger 
amounts.  On  said  twelfth  day  of  June  said  L.  Z.  Leiter 
consulted  with  Mr.  John  P.  Wilson,  a  member  of  the  bar  of  the 
citj  of  Chicago,  as  to  the  advisability  of  advancing  still  further 
amounts  for  the  purpose  of  protecting  the  contracts  of  his  son, 
the  appellee,  but  nothing  was  said  or  done  at  that  time  with 
reference  to  the  transfer  of  the  property  of  the  appellee.  On 
the  morning  of  the  13th  of  June,  1898,  the  appellee  was  ad- 
^i^ed  by  his  representatives  on  the  board  of  trade  in  the  city 
of  Chicago  that  the  price  of  wheat  had  again  declined  in 
that  market,  and  that  his  contracts  for  purchases  ^^^  of  the 
gniin  would  be  closed  imless  protected  by  further  advances 
of  monqr.  The  father  of  appellee  then  positively  declined  to 
Again  assist  him,  and  it  was  manifest  a  disastrous  financial 
loss  could  not  be  averted.  Soon  after,  and  during  the  forenoon 
of  the  same  day,  the  appellee  and  his  father,  L.  Z.  Leiter,  went 
to  the  office  of  the  said  John  P.  Wilson  for  the  purpose  of 
consulting  with  him  as  to  the  best  course  to  be  pursued  for 
^  protection  of  the  property  interests  involved  in  the  impend- 
ing crash.  As  the  result  in  part  of  the  consultation,  the 
Appelles  executed  and  delivered  to  said  John  P.  Wilson  a  quit- 
daim  deed  conveying  to  Wilson  two  certain  pieces  of  business 
Property  in  the  city  of  Chicago.    Each  of  the  properties  so 
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oonTeyed  was  subject  to  mortgages  to  secure  laige  indebtedneBi 
of  the  appellee,  his  equity  in  both  being  of  the  a^regitt 
value  of  about  two  hundred  thousand  dollars.  The  oonsiden- 
tion  was  expressed  in  the  deed  to  be  one  dollar  and  other 
Taluable  consideration,  but  the  real  consideration  was  the  8giee> 
ment  of  said  Wilson  to  receiye  tiie  title  as  trustee,  to  secon 
an  indebtedness  which  the  appellee  advised  Mr.  Wilson  existei 
against  him  in  favor  of  the  Illinois  Trust  and  Savings  Bank. 
The  father  of  appellee  was  obligated  to  the  bank  (m  locb 
liabilities,  or  a  part  thereof,  as  guarantor  or  indorser  for  the 
son.  Mr.  Wilson  at  once  prepared  a  declaration  of  tmst  and 
delivered  it  to  the  bank,  together  with  a  copy  of  the  deed  from 
the  appellee  on  which  tiie  trust  was  founded. 

The  contention  of  the  appellant  company  is,  the  conveyance 
to  Mr.  Wilson  was  entered  into  by  the  appellee  with  the  actual 
intent  to  thereby  hinder  and  delay  his  other  creditors.  Counsel 
for  appellant  do  not  seem  to  question  the  doctrine,  well  estab- 
lished in  this  court,  that  a  creditor,  though  in  failing  circun- 
stanoes,  may,  if  he  acts  in  good  faith,  lawfully  prefer  one  of 
his  creditors,  and  pay,  or  secure  the  payment  of,  the  indebted- 
ness to  such  favored  creditor,  though  such  preference  may 
hinder  and  delay,  or  even  defeal^  other  creditors  in  the  ooUectioii 
^^  of  claims  and  demands  due  to  them.  But  counsel,  as  ire 
understand  their  contention,  insist  that  the  evidence  in  the 
case  at  bar  disclosed  that  it  was  not  the  sole  puri)ose  and  inteot 
of  the  appellee,  in  the  execution  of  the  deed  to  Mr.  Wils(»,  to 
secure  tiie  indebtedness  to  the  said  trust  and  savings  bank 
or  to  thus  protect  his  father  as  indorser  or  guarantor  for  sudi 
indebtedness,  but  that  it  appeared  from  the  proof,  as  a  matter 
of  fact,  the  appellee  was  moved  and  controlled  in  the  transfer 
of  the  property  to  Mr.  Wilson  by  the  intent  and  purpose  to 
place  the  property  beyond  the  reach  of  other  of  his  creditoif 
whom  he  believed  wotdd  seize  the  same  by  writs  of  attachment 
or  other  process  against  him  in  order  to  collect  their  daimiy 
and  that  the  conveyance  was  in  fact,  in  part  at  least,  with  the 
intent  to  hinder  and  delay  creditors. 

Counsel  for  appellant  insist  that  it  appeared,  without  dis- 
pute or  conflict  in  the  testimony,  that  one  purpose  which 
moved  the  appellee  to  execute  the  conveyance  was  the  intent  to 
hinder  and  delay  the  creditors  in  the  collection  of  their  demande 
against  him,  and  that  the  law,  upon  such  undisputed  state  of 
case,  would  declare  the  conveyance  constituted  actual  fraud,  and 
tiiat  it  was  therefore  error  in  the  court  to  instruct  the  jury,  a> 
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iri8  done  in  isstntctionB  Nob.  1  and  2,  given  for  tlie  appellee,  to 
ilie  effect  that  they  should  find  for  the  appellee  if  they  belieyed^ 
from  the  eridenee,  the  appellant  company  had  failed  to  prote 
that  the  appellee  made  the  conyeyance  with  the  purpose  and 
intent  of  hindering  and  delaying  his  creditors;  and  upon  the 
ttme  contention  appellant  company  urges  it  waa  error  to  refuse 
instroetioii  Na  4  asked  in  its  behalf.  Instruction  No.  4  wai 
as  foUows: 

It  is  not  neoessaiy,  to  entitle  the  plaintiff  to  recover  on  the 
atisdmient  issuer  that  the  defendant  should  have  had  no  other 
motiTe  than  to  hinder  or  delay  a  creditor.  If  he  had  such 
motive,  even  though  he  also  intended  to  secure  the  payment 
of  an  alleged  dAt  due  from  him  to  ^^  the  lUinois  Trust  and 
Savings  Bank,  your  verdict  should  still  be  for  the  plaintiff.^ 

A  debtor  in  failing  drcumetanceSy  not  seeking  the  benefit 
of  tte  general  assignment  act,  may  decide  to  prefer  and  pay  one 
creditor  to  the  exclusion  of  all  others^  or  may,  by  mortgage 
or  deed  of  trust,  or  in  other  legal  manner,  secure  the  payment 
of  his  indebtedness  to  one  creditor,  though  he  thereby  hinders 
and  delays  his  other  unpieferred  creditors  in  the  collection  of 
their  claims,  provided  tiie  payment  is  made  or  security  given 
with  the  intent,  in  good  faith,  to  discharge  or  secure  the  pre- 
ferred claim :  Waddams  v.  Humphrey,  22  111.  661;  Funk  t. 
Staats,  24  IlL  633;  Morris  v.  Tillson,  81  HI.  607;  Welsch  v. 
Werschem,  92  BL  116;  Wood  v.  Clark,  121  IlL  359,  12  N.  B. 
271;  Hulse  t.  Mershon,  125  HI.  62,  17  N.  B.  60.  A  debtor 
who  is  indebted  to  a  nimiber  of  creditors,  when  he  exercises 
the  right  to  prefer  one  of  his  creditors  and  to  secure  the  payment 
of  his  indebtedness  to  such  creditor  by  a  mortgage  or  deed  to 
a  trustee  creating  a  prior  lien  on  his  real  estate,  must,  of 
eoorse,  not  only  be  conscious  that  his  act  of  preference  will 
hinder  and  delay — ^possibly  defeat — ^the  collection  of  other  de- 
mands against  him,  but  if  he  intends  his  mortgage  or  trust  deed 
■ball  be  effective,  his  purpose  being  to  subordinate  the  claims 
of  the  other  creditors  to  that  of  the  creditor  he  desires  to  prefer, 
it  may  always  be  said  hifl  intention  is  to  hinder  and  delay  all 
the  unpreferred  creditors.  The  test  to  be  applied  is  whether 
fte  debtor,  in  exercising  the  privilege  of  making  the  prefer- 
cnoe,  acta  in  good  faith,  with  the  intent  to  pay,  or  secure  the 
payment  of,  a  just  indebtedness  against  him,  and  he  cannot 
be  deprived  of  the  right  on  the  ground  he  knows  or  intends  that 
the  piefeienoe  given  to  one  creditor,  to  the  extent  such  prefer- 
ence ahall  be  available  and  effective,  will  operate  to  hinder  and 
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delay  other  creditors.  There  was,  therefore,  no  error  in  grant- 
ing the  instmctionfl  asked  by  the  appellee  or  in  refusing  said 
instruction  No.  4  asked  by  the  appellant  company. 

^^  It  was  not  error  to  refuse  to  give  inBtnietion  No.  1 
asked  by  the  appellant.  It  was  largely  argumentatiye,  directed 
action  by  the  jury  on  a  partial  statement^  only,  of  the  fads 
proper  to  be  considered  before  taking  such  action,  and  was 
also  subject  to  the  objection  that  it  might  be  inferred  from  the 
language  employed  that  it  was  not  sufficient  to  relieTe  tiie 
transaction  in  question  from  the  taint  of  fraud  that  the  con- 
veyance was  executed  in  good  faith,  to  secure  a  bona  fide  in- 
debtedness. 

We  do  not  assent  to  the  view  urged  by  the  appellant  oom- 
pany,  that  as  it  appeared  the  indebtedness  of  the  appellee  to 
the  Illinois  Trust  and  Savings  Bank  exceeded  in  amount  one 
tenth  of  the  capital  of  the  bank  actually  paid  in,  under  the 
operation  of  the  provisions  of  section  10  of  an  act  concerning 
corporations,  etc.,  approved  June  16,  1887  (Starr  and  Curtis' 
Annotated  Statutes  1896,  e.  16a,  par.  13),  such  indebtedness 
or  such  excess  thereof  became  ''void  and  uncollectible.^'  Sec- 
tion 10  is  as  follows:  "The  total  liabilities  to  any  association, 
of  any  person,  or  of  any  company  or  firm,  for  money  borrowed, 
including  in  the  liabilities  of  a  company  or  firm  the  liabilities 
of  the  several  members  thereof,  shall  at  no  time  exceed  one- 
tenth  part  of  the  amount  of  capital  of  such  associatiim  actually 
paid  in.  But  the  discount  of  bills  of  exchange  drawn  in  good 
faith,  against  actually  existing  values,  and  the  discount  of 
commercial  or  business  paper  actually  owned  by  the  person 
negotiating  the  same,  shall  not  be  considered  as  money  bor- 
rowed.*' 

The  legislative  intent  in  the  enactment  of  this  statute  wss 
to  prescribe  the  duties  of  those  officials  who  stood  charged 
with  the  management  and  control  of  the  fxmds  of  banks,  and 
who  were  authorized  to  pass  on  applications  of  persons  de- 
siring to  borrow  from  the  funds  of  the  bank.  The  mandate 
of  the  statute  is,  such  officials  shall  not  permit  any  one  person, 
firm,  or  company  to  borrow  from  the  funds  of  the  bank,  either 
in  one  loan  or  in  the  aggregate  of  different  loans,  a  sum  ex- 
ceeding one-tenth  ***  part  of  the  amount  of  the  paid-up  capital 
of  the  bank.  The  purpose  of  the  enactment  is  to  protect  the 
interests  of  depositors  and  stockholders.  There  is  no  express 
declaration  in  the  section  that  loans  in  excess  of  the  statutory 
limitation  shall  not  be  collectible,  and  to  so  construe  the  sec^ 
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tion  would  be  to  defeat  the  yery  purpose  whicli  prompted  the 
adoption  of  the  section.  The  provisions  of  the  twenty-ninth 
section  of  the  national  banking  act  (U.  S.  Bey.  Stats.  1878^  p. 
1005)  aie  in  no  substantial  respect  dissimilar  from  those  of 
the  section  of  our  statute  here  under  consideration.  The  su- 
preme court  of  the  United  States  had  occasion,  in  Gold  Min. 
Ca  T.  Bocky  Mountain  Nat  Bank^  96  XT.  S.  640,  to  construe 
the  flection  of  the  national  banking  act  referred  to,  and  said: 
''A  defendant  sued  by  a  national  bank  for  moneys  it  loaned 
him  cannot  set  up  as  a  bar  tiutt  they  exceeded  in  amount  one 
tenth  part  of  its  capital  stock  actually  paid  in'':  16  Am.  ft 
Eng.  Ency.  of  Law,  1st  ed.,  166. 
The  judgment  of  the  appellate  court  is  af5rmed« 


A  FRAUDUIiBNT  INTBNT  IN  MAKING  A  OONYBTANOB  IS 
srdlnarUy  a  question  of  fact:  Robinson  y.  McKenna,  21  R.  L  117,  79 
Am.  8t  Rep.  708,  42  AtL  510;  Adams  y.  Dempsey,  22  Wash.  284^  79 
Am.  8t  Rep.  033,  00  Pac  649. 

OONVBYANCB-PRAUD  IN  FACT  AND  IN  LAW.— If  the  legal 
•ffect  of  a  conyeyance  Is  to  work  a  fraad  on  the  rights  of  creditors, 
it  wiU  be  deemed  fraadnlent  as  an  inference  of  law,  without  regard 
to  the  motiyes  that  prompted  it:  Kingman  y.  Mowry,  182  111.  256,  74 
Am.  8t  Rep.  169,  55  N.  SX  880.  There  is  no  difference  in  principle 
between  ftaud  In  law  and  fraud  in  fact  in  the  law  of  fraudulent 
conveyances.  The  result  in  either  case  is  the  same:  Robinson  y. 
HcKenna,  21  R.  I.  117,  79  Aul  St  Rep.  793,  42  Atl.  510. 

FRAUDULBNT  CONVBYANGE-PRBFBRENGES.— It  is  no  ob- 
jection to  the  validity  of  a  conyeyance  by  a  debtor  to  his  creditor 
^t  it  operates  to  hinder  and  delay  other  creditors,  and  is  made 
with  Intent  on  the  part  of  the  debtor  that  it  shall  so  operate,  pro- 
Tided  the  creditor  receives  it  with  the  honest  purpose  of  securinf 
bis  debt:  See  the  monographic  note  to  State  v.  Mason,  34  Am.  St. 
Hep.  896,  397.  The  motive  of  the  creditor  preferred  and  not  of 
^  debtor  determines  the  fraudulent  character  of  such  a  convey- 
tnce:  Snayberger  t.  Fahl,  196  Pa.  St  836,  78  Am.  St  Rep.  818,  46 

Aaioes. 

ATTACHMENT.— RBALTY  FRAUDULBNTI/T  OONYBYBD  bf 
i  debtor  is  subject  to  attachment:  Bank  of  Oolfax  t.  Richardson. 
M  Or.  51&  75  Amu  St  Rep.  084,  54  Pae.  85a 
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MBOOTIABLB  INBTRUMSNTS-NO  OONSIDBRATIOK- 
ANSWHR  OF— WHEN  INBUFFIGIBNT.*Iii  an  actton  by  In- 
dorsees on  a  negotiable  note,  where  the  defense  of  ftand,  among 
others,  ia  set  up,  an  answer  of  "no  consideration,"  without  aneglng 
that  the  plaintiffs  had  notice  of  the  Inyalldity  of  the  note^  Is  la- 
sufflcient. 

APPBAL-RBVB}RSAL--OVHBRULINO  OP  DBMURRBR- 
If  a  demurrer  to  a  bad  paragraph  of  an  answer  Is  OTerroled,  tbe 
cause  will  be  reyersed  unless  the  record  clearly  shows  that  the 
ruling  was  harmless. 

ATTORNEY  AND  CLIBNT-CONTRACT  BETWEEN,  FOB 
FBB-WUEN  PRESUMED  FRAUDULENT.— If  a  person  charged 
with  murder  employs  an  attorney  when  he  is  put  in  Jail,  and  re* 
quests  him  to  fix  his  fee,  which  he  refuses  to  do  until  further  in- 
yestigation,  and  the  attorney,  after  a  preliminary  examination  and 
but  a  few  days  before  the  couTening  of  the  grand  Jury,  upon  tbe 
insistence  of  his  client  and  during  the  existence  of  the  confidential 
relation,  fixes  his  fee  at  a  large  amount,  upon  the  basis  of  work 
that  may  have  to  be  done,  and  demands  a  note  and  mortage  there- 
for, the  law  presumes  the  transaction  to  be  fraudulent  and  tbe  fee 
excessiye. 

NBGOTIABLB  INSTRUMENTS— DEFENSE  OF  FRAUI>- 
BONA  FIDE  HOLDBR^BURDENOF  PROOF.— If  the  holder  of 
paper,  negotiable  by  the  law  merchant,  and  to  which  the  maker  has 
exhibited  a  valid  defense  for  fraud,  relies  upon  the  fact  that  he 
Is  a  bona  fide  holder  thereof,  for  value,  the  burden  Is  upon  him  to 
aver  and  prove  that  he  obtained  such  paper  before  maturifty  with- 
out notice  of  the  defenses  of  the  maker,  and  that  he  paid  a  valoa- 
ble  consideration  therefor. 

TRIAIr-SILBNCB  OP  SPECIAL  FINDING.— If  a  special 
finding  is  silent  upon  a  point,  it  is  equivalent  to  a  finding  upon  that 
point  against  the  party  having  the  burden  of  proving  it 

NEGOTIABLE  INSTRUMENTS  —  PURCHASER-PROTBO- 
TION  OF.— A  purchaser  of  a  negotiable  Instrument  Is  not  entitled 

(IfiO) 
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to  protection  as  a  bona  fide  purchaser  In  good  faith  without  notice, 
if  he  had  such  credible  information,  or  was  placed  in  sucth  a  situa- 
tion as  would  have  put  a  reasonable  man  upon  inquiry,  and  which, 
it  made,  would  have  disclosed  the  defenses  thereto. 

NEGOTIABLB  INSTRUMENTS  —  NOTIGB  SUFFICIENT 
TO  PUT  PUBCHASBR  UPON  INQUIRY.— If  one  who  purchased  a 
note  of  three  thousand  dollars,  secured  by  a  mortgage,  knew  that 
tbe  maker  and  his  two  sons  had  been  arrested  seyeral  months  pre- 
viously on  a  charge  of  murder;  that  they  had  been  examined  before 
a  committing  magistrate;  that  the  father  had  been  discharged  and 
his  two  sons  bound  over  to  await  the  action  of  the  grand  Jury; 
that  the  note  and  mortgage  were  executed  while  the  sons  weve  in 
jail;  and  that  the  payee  of  the  note  was  a  firm  of  attorneys  who 
represented  the  parties  at  such  preliminary  examination,  these 
facts,  considered  in  connection  with  the  failure  of  the  grand  Jury 
<o  indict  the  bosrs,  and  their  discharge,  facts  occurring  in  the  same 
town,  were  sufficient  notice  of  the  consideration  of  the  note  to  have 
put  the  purchaser  upon  inquiry, 

NEGOTIABLE  INSTRUMENTS-NOTICE)  OF  CONSIDERA- 
TION—FINDING.— When  an  indorsee  brings  an  action  on  a  n^ 
gotiable  note  and  the  maker  pleads  a  want  of  consideration,  a  find- 
ing that  the  plaintiff  had  no  "actual"  knowledge  of  the  considera- 
tion for  which  the  note  was  given  is  not  equiYslent  to  a  finding 
<bat  the  plaintiff  had  "no**  notice  of  the  consideration  and  defenses. 

NEGOTIABLE  INSTRUMENTS— PLEA  OF  NO  CONSID- 
ERATION FAILS,  WHEN-FRAUD-FAILURE  OF  CONSIDERA- 
TION.—In  an  action  on  a  negotiable  instrument,  an  answer  of  no 
consideration  fails  if  it  is  shown  that  there  was  any  consideration 
whatever  for  the  note,  but  an  answer  of  fraud,  or  failure  of  con- 
sideration, travels  upon  an  entirely  different  theory. 

TRIAL— OMISSION  OF  FACTS  FROM  SPECIAL  FINDING 
»-RBMBDY.— If  facts  proved  are  omitted  from  a  special  finding,  a 
venire  de  novo  cannot  be  successfully  claimed.  The  remedy  is  by 
notion  for  a  new  triaL 

A.  W.  Beynolds,  L.  D.  Boy^  and  M.  A.  Byan,  for  tlie  ap- 
pellants. 

IL  Winfidd  and  J.  L.  Sinkee^  for  ihe  appellees. 

•^  HADLEY,  J.  Foieclosnre  by  appellants  as  indorsees 
^gftinst  the  maker  of  a  promissory  note  governed  by  the  law 
meidiant.  Answer  in  three  paragraphs:  1.  A  general  denial; 
9*  No  confflderation ;  and  3.  Fraud  and  failure  of  consideration, 
whidi  went  to  the  entire  complaiat  except  as  ^  to  the  right  of 
plaintiffs  to  recoyer  and  foreclose  as  to  one  hundred  dollars. 
A  demurrer  to  each  the  second  and  third  paragraphs  of  an- 
swer was  OYerruled.  Beply  that  appellants  bought  the  note 
befoTs  maturity  for  Talue,  and  without  notice  of  the  fraud. 

Under  repeated  decisions  of  this  court  the  second  para- 
gnpb  of  answer  is  insufficient  for  failure  to  allege  appellants 
ftotioe  of  the  infirmity  of  the  note :  Coffing  t.  Hardy,  86  Ind. 
;  First  Nat  Bank  t.  Riihl,  12»  Ind.  279,  23  N.  R  766 ; 
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OalYin  y.  Meridian  Nat  Bank,  129  Ind.  439,  441,  28  N.  B. 
847;  Shirk  t.  MitcheU,  137  Ini  185, 194,  36  N.  E.  850;  Potter 
T.  Sheets,  5  Ind.  App.  506,  32  N.  K  811.  For  this  error  the 
caufle  must  be  leyersed  nnlesa  it  ehall  clearly  appear  from  the 
record  that  the  judgment  rests  upon  some  other  paragraph  of 
answer,  and  the  ruling  harmless  to  appellants:  Evanayille  etc: 
By.  Co.  T.  Maddux,  134  Ind.  571,  578,  33  N.  E.  345,  34  N.  K 
511 ;  Miller  t.  Bapp,  135  Ind.  614,  34  N.  E.  981,  35  N.  K  693; 
Tewksbury  y.  Howard,  138  Ind.  103,  37  N.  K  355;  Ewbank's 
Manual,  sec  257. 

The  facts  constituting  the  fraud  are  set  forth  with  much 
particularity  in  the  third  paragraph  of  answer.  The  facts 
in  the  csae  as  affirmed  by  the  court's  special  finding  are  ss 
follows:  Noyembsr  6,  1896,  a  firm  of  learned  and  skilled 
attorneys  at  law  resided  at  Delphi,  where  for  many  years 
they  had  practiced  their  professi^m  sa  partners.  At  said 
date  Louisa  Nipple  was  diot  to  death  in  the  cornfield  of 
appellee  Daniel  W.  Neible^  at  dusk,  while  engaged  in  un- 
lawfully taking  com.  Noyember  9,  1896,  Neible  and  his  two 
sons,  aged  thirteen  and  sixteen,  respectiyely,  were  arrested 
upon  a  warrant  issued  by  a  magistrate  charging  them  with  the 
murder  of  Mrs.  Nipple,  and  placed  in  jail  to  await  an  examina- 
tion. The  homicide  caused  great  excitement  in  the  community, 
and  there  were  many  circumstances  indicating  the  guilt  of 
the  boys.  At  the  time,  Daniel  W.  Neible  was  a  well-to^do 
farmer  residing  on  his  farm  wiOi  a  wife  and  four  children, 
two  boys  and  two  girls,  and  neither  he  nor  either  of  his 
boys  had  eyer  bef(»«  been  charged  with  crime.  Neible  was 
unfamiliar  with  proceedings  in  court  and  with  ^  the  yalue 
of  the  seryices  of  attorneys,  and  he  and  his  wife  were  greatly 
alarmed  and  excited  oyer  the  conditiona  surrounding  them 
and  their  sons;  on  the  night  they  were  placed  in  jail  Neible 
employed  said  attorneys  to  defend  him  and  his  boys.  Neible, 
at  the  time  of  the  employment^  requested  said  attorneys  to 
inform  him  what  their  charges  would  be  for  the  service,  and 
they  informed  him  that  it  was  impossible  to  determine  at  that 
time  what  seryices  they  would  be  called  upon  to  render, 
but  that  their  charges  would  be  reasonable.  The  attorney* 
at  once  entered  upon  an  inyestigation  of  the  facts  and  circum- 
stances attending  the  death  of  Mrs.  Nipple,  and  diligently 
prosecuted  such  inyestigation  up  to  the  time  of  the  conyen- 
ing  of  the  grand  jury,  and  were  in  daily  communication  with 
Neible  and  other  members  of  the  family  regarding  the  case; 
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laid  ftttomeyB  also  appeared  at  the  pieliminary  hearing  before 
the  magistrate  and  examined  the  witnesses  and  otherwise  con» 
ducted  said  examination  on  behalf  of  Neible  and  his  sons,  and 
upon  said  preliminary  hearing  Neible  was  discharged  from 
custody  for  want  of  criminating  eyidence  against  him,  but  his 
two  sons  were  hdd  without  bail  to  await  the  action  of  the  grand 
jury.    On  December  17,  1896,  after  the  preliminary  hearing 
and  a  few  daya  before  the  meeting  of  the  grand  jury,  Neible 
and  his  wife  called  at  the  office  of  their  attorneys  for  the  purpose 
of  conferring  with  them  respecting  the  defense  of  their  sons 
then  confined  in  jail,  and  without  any  preyions  thought  of 
executing  to  their  attomeys  a  note  and  mortgage  for  their 
fee;  during  this  conference  Neible  again  requested  said  at- 
torneys to  state  what  their  fee  would  be,  and,  upon  Neible's 
msistence,  said  attorneys  stated  they  would,  if  required  to  fix 
theb  fee  at  that  time,  consider  all  the  work  that  might  have  to 
be  done  in  the  case,  and  would  fix  it  at  three  thousand  dollars^ 
which  amoimt  Neible  then  agreed  to  pay,  whereupon  the  attor- 
neys then  demanded  that  Neible  and  wife  execute  to  them  the- 
note  and  mortgage  sued  on,  which  they  did  on  said  December 
17,  1896;  tiie  grand  jury  met  on  the  following  first  Monday 
'^  in  January,  and,  having  considered  the  evidence,  refused 
to  indict  either  of  the  Neibles,  and  the  sons  were  also  there- 
upon discharged  from  custody;  the  services  of  said  attorneys 
in  snd  about  the  defense  of  the  Neibles  were  worth  fire  hun- 
dred dollars,  and  no  more;  if  all  of  the  Neibles  had  been  in- 
dicted for  murder  and  tried  separately  therefor  the  services  of 
their  attorneys  would  have  been  worth  three  thousand  dollars; 
Kay  5, 1897,  said  attorneys,  for  a  valuable  consideration,  and  in 
the  usual  course  of  business,  assigned,  before  maturity,  by  in- 
dorsement, tiie  note  and  mortgage  to  the  appellants;  that  at  the 
time  the  appellants  took  said  note  and  mortgage  the  cashier  of 
tppellants*  bank,  who  transacted  the  business,  knew  that  prior 
to  its  execution  the  maker,  Daniel  W.  Neible,  and  his  two  sons 
had  been  arrested  on  the  charge  of  murdering  Mrs.  Nipple; 
that  they  had  been  examined  before  a  magistrate,  and  that  said 
attorneys  had  appeared  at  said  examination  as  their  counsel ;  and 
that  the  two  sons  had  been  bound  over  to  await  the  action  of 
the  grand  jury  on  said  charge  and  that  they  were  in  jail  at 
the  time  the  note  and  mortgage  were  executed;  but  said 
cashier  nor  any  officer  of  appellants'  bank  had  actual  knowl- 
edge of  the  consideration  for  which  the  note  was  given. 
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It  is  ahown  by  the  third  paragraph  of  answer  and  by  Iha 
iq)ecial  finding  that  on  the  night  Neible  and  his  sons  were 
thrown  into  jail  the  father  employed  said  attomeya  for  their 
defense.  At  the  first  meetings  and  before  the  employment 
and  while  the  parties  stood  at  arm's  length  and  upon  an  equal 
footings  Neible  was  capacitated  to  make  a  contract  with  rs- 
spect  to  fees  that  the  law  would  require  him  to  keep.  Then 
there  was  no  special  confidence  between  them,  no  via  major, 
to  give  one  advantage  over  the  other  in  making  a  bargain. 
At  that  time,  if  an  agreement  could  not  have  been  made  to 
his  likings  Neible  could  have  turned  to  other  lawyers^  wifli- 
out  injury,  or  impairment  of  his  defense.  But  at  this  fiisfc 
meeting,  and  before  their  employment  Neible  requested  said 
attorneys  to  state  the  total  amount  of  their  fee  for  the  de- 
fense, and  which  they  refused  to  do,  assigning  for  ^  Hie  lefnsal 
the  same  reasons  that  subsequently  yielded  to  their  effort  to 
do  so.  The  employment  made  was  a  general  employment 
under  which  the  attorneys  were  entitled  to  a  reasonable  com- 
poDsation  for  the  services  rendered,  and  having  accepted  sodi 
employment  and  established  a  relation  of  confidence  that  gave 
them  vantage  ground,  the  law  thereby  stripped  them  of  all 
power  during  the  continuance  of  the  relation  to  contract  with 
their  client  for  a  fee  in  excess  of  fair  compensation.  There- 
fore, these  attorneys,  having  agreed  wi£h  their  client  during  the 
progress  of  the  confidential  relation  as  to  the  amoimt  of  tbdr 
fee,  and  demanded  and  taken  a  negotiable  note  and  mortgage 
therefor,  the  law  presumes  the  transaction  to  be  fraudulent,  and 
the  fee  excessive,  and  the  burden  is  laid  upon  the  attorneys 
to  show  by  dear  proof  that  it  was  fair,  and  the  amount  agreed 
upon  but  a  reasonable  compensation  for  the  services  whidi 
they  had  performed  or  would  be  called  upon  to  perform  under 
their  employment:  French  v.  Cunningham,  149  Ind.  632,  49 
N.  E.  797,  and  authorities  cited.  See,  also^  McGormick  v. 
Malin,  6  Blackf.  610,  528 ;  Bochester  v.  Levering^  104  Ind.  562, 
568,  4  N.  E.  203;  Boss  v.  Payson,  160  HI.  349,  43  N.  K 
399 ;  Gray  v.  Emmons,  7  Mich.  533 ;  Brown  r.  Bulkley,  14  N. 
J.  Eq.  451;  Howell  v.  Bansom,  11  Paig^  538;  Merrynum  v. 
Euler,  59  Md.  588,  43  Am.  Bep.  564. 

The  record  shows  that  the  note  and  mortgage  were  executed 
after  the  preliminary  examination  before  the  magistrate  had 
been  held,  and  but  a  few  days  before  the  convening  of  the 
grand  jury.  The  boys  had  been  denied  bail  and  remanded 
to  jail  to  await  the  action  of  the  grand  jury.    The  com- 
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mimitjr  was  in  a  state  of  ezdtementy  and  Ibere  were  many 
faiown  circumstances  indicating  the  boys'  guilt  NeiUe  and 
Ibis  wife  were  greatly  alarmed  and  ezdted  over  the  condi- 
ikfOB  affecting  their  sons.  They  were  unfamiliar  with  l^gal 
proceedings  and  the  value  of  attorneys'  serrioes^  and  had  not 
•considered  the  subject  of  giving  a  note  and  mortgage  on  the 
lamL  They  had  gone  to  their  attorneys'  office  for  *"  counsel 
upon  the  momentous  subject^  burdened  with  that  parental. fear 
and  anxiety  naturally  inyoked  by  the  gravity  of  the  situation 
and  the  early  submission  of  the  facts  to  the  stem  judgment 
of  the  grand  jury.  They  had  gone  to  those  learned  in  the 
hw,  and  who  had  heard  and  tested  the  witnesses  upon  the  pre- 
liminary hearing;  and  had  inquired  into  the  facts^  and 
weighed  the  chances  for  a  successful  defense^  and  as  against 
die  advice  and  will  of  those  in  such  superior  position,  in  all 
natters  pertaining  to  the  defense,  it  is  impossible  that  there 
could  be  in  those  in  such  stress  an  adequate  power  of  assertion 
against  unjust  exaction.  The  law  humanely  takes  cogni- 
ance  of  such  situations,  and  as  said  in  McLean  v.  Equitable 
life  etc.  Soc.,  100  Ind.  134,  60  Am.  Bep.  779 :  '"The  law  is 
strong,  and  protects  the  weak  and  helpless  against  such  mach- 
inations, and,  being  just,  defeats  their  consummation."  It  is 
dear  that  appellee  as  maker  had  a  partial  defense  against  the 
payees  of  the  note. 

The  law  is  well  settled  in  this  state  that  if  the  holder  of 
paper  negotiable  by  the  law  merchant,  and  to  which  the 
maker  has  exhibited  a  valid  defense  for  fraud,  relies  upon 
the  fact  that  he  ia  a  Ixma  fide  holder  thereof,  for  value,  the 
burden  ia  upon  him  to  aver  and  prove  that  he  obtained  such 
paper  before  maturity  without  notice  of  the  defenses  of  the 
maker,  and  that  he  paid  a  valuable  consideration  therefor: 
Baldwin  v.  Fagan,  83  Ind.  447;  Mitchell  v.  Tomlinson,  91  Ind. 
167;  Eichelberger  v.  Old  Nat  Bank,  103  Ind.  401,  8  N.  E. 
127;  Oiberson  v.  J<dley,  120  Ind.  301,  22  N.  E.  306;  First  Nat 
Bank  v.  Buhl,  122  Ind.  279,  23  N.  E.  766.  Under  this  rule, 
appellants  have  the  burden  of  proving  their  reply  that  they 
bought  the  note  without  notice  of  the  defenses,  and  if  the  want 
of  notice  is  an  ultimate  fact,  to  be  stated  in  terms,  material 
to  the  support  of  the  complaint,  its  absence  from  the  special 
finding  will  bring  the  question  within  the  operation  of  the 
familiar  rule  that  where  a  special  finding  is  silent  upon  a 
point,  it  is  equivalent  to  a  finding  upon  that  point  against  the 
party  having  the  burden  of  proving  it    We  cannot  accept  the 
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oantention  that  ^no  ^  actual  knowledge  of  the 
for  which  said  note  was  given'^  is  equiyalent  to  a  finding  that 
appellants  had  no  notice  of  the  consideration  and  defenses. 
The  purchaser  of  commercial  paper  is  not  entitled  to  protectio% 
if  it  is  shown  that  he  had  actual  knowledge  of  the  vice  of  the 
paper;  neither  is  he  entitled  to  protection  if  it  is  shown  that 
he  had  such  credible  inf ormaticMi  as  would  put  a  reasonable 
person  upon  inquiry.  In  all  cases  he  is  required  to  act  in  good 
faith,  and  as  said  in  Citizens'  Bank  t.  Leonhart,  126  Ind.  206» 
25  N.  E.  1099,  ''use  reasonable  diligence  when  sudi  paper  is  of- 
fered for  sale,  under  circumstances  that  are  calculated  to  excite 
the  suspicion  of  a  reasonably  cautious  person/'  ''We  fully 
eoncede,''  as  said  by  Mitchell,  J.,  in  Schmueckle  t.  Waters,. 
125  Ind.  265,  269,  25  N.  B.  281,  "the  position  that  the  holder 
of  negotiable  paper,  who  takes  it  before  maturity  in  the  usual 
course  of  business^  without  notice  of  facts  which  impeach  its 
▼alidity  between  antecedent  parties,  or  of  such  facts  as  put  him 
upon  inquiry,  holds  it  by  a  good  title,  free  from  defenses,  and 
that  unless  there  are  drcnmstances  which  ezdte  suspicion,  the 
purchaser  is  not  bound  to  make  inquiry  at  the  time  of  pur- 
chase. Where,  however,  the  circumstances  show  that  the  pur- 
chaser of  paper  iref rained  from  making  inquiry  lest  he  should 
thereby  b^ome  acquainted  with  the  transaction  out  of  which 
the  note  originated,  he  cannot  occupy  the  attitude  of  a  holder  in 
good  faith  without  notice'':  See,  idso,  Tescher  t.  Merea,  118 
Ind.  586,  21  N.  E.  316;  State  Nat  Bank  t.  Bennett,  8  Ind. 
App.  679,  684>  36  N.  E.  551 ;  Daniel  on  Negotiable  Instruments, 
sees.  769,  799.  We  must  therefore  inquire  whether  at  the  time 
the  note  was  presented  to  appellants  they  were  in  a  situation 
which  placed  them  upon  inquiry,  and  if  they  were,  and  inquiry 
would  have  disclosed  the  defenses,  it  must  be  held,  in  the  absence 
of  a  finding  upon  that  point,  that  they  did  have  notice. 

The  record  shows  that  said  attorneys  resided,  and  had  tat 
many  years  practiced  their  profession,  as  partners,  in  the 
city  of  Delphi;  that  appellants'  bank,  the  court,  and  jail 
were  situate  in  the  same  place ;  that'  when  the  note  was  '^ 
presented  at  the  bank,  the  cashier,  who  discounted  it,  knew 
that  Neible  and  his  two  sons  had  been  incarcerated  in  the 
jail,  charged  with  the  murder  of  Mrs.  Nipple;  that  at  the 
preliminary  hearing  before  a  magistrate  in  Noyember,  said 
attorneys,  whom  he  knew  to  be  practicing  law  as  partnen^ 
appeared  and  conducted  the  defense  for  the  Neibles;  that 
upon  the  preliminary    hearing  the    elder    Neible    was  dii- 
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cbarged  from  coBtody  and  that  the  two  sons  were  held  in 
jail  for  the  action  of  the  grand  jury.  He  also  knew  that  the 
note  was  executed  while  the  boys  were  in  jail  awaiting  the 
oonvening  of  the  grand  jury^  and  that  it  was  executed  to 
the  attorneys  in  their  partner^p  name.  Can  it  be  said  that 
these  facts  were  not  sufficient  to  create  in  the  mind  of  a  rea- 
fonably  cautious  person  a  strong  suspicion  that  the  consid- 
eration of  the  note  was  professional  services  rendered  the 
Neibles  in  their  recent  arrest  for  murder?  These  circum- 
stances were  so  pointed  and  led  so  directly  to  that  conclusion 
that  it  seems  incredible  that  the  cashier  did  not  at  the  time 
entertain  that  opinion.  The  subject  of  the  arrest  and  pre- 
liminary trial  being  a  matter  of  public  notoriety^  and  of 
which  the  cashier  had  actual  knowledge^  the  failure  of  the 
grand  jury  to  indict  and  the  discharge  of  the  boys  from 
custody,  which  had  occurred  in  the  same  town  more  than 
three  months  before,  we  may  reasonably  assume  was  also 
known  to  him,  and  so  knowing,  or  entertaining  a  strong  sus- 
picion of  the  fact,  he  was  undoubtedly  put  upon  his  inquiry  to 
aacertain  whether  three  thousand  dollars  for  professional  ser- 
Tices  in  the  preliminary  hearing,  for  general  counsel,  and  for 
aU  possible  preparation  for  the  defense  prior  to  the  action  of 
the  grand  jury,  was  not  an  excessiye  fee,  and  knowing  that  the 
note  and  mortgage  were  executed  several  weeks  after  the 
beginning  of  the  service,  and  during  the  continuance  of  the 
relation  of  attorney  and  client,  he  was  also  bound  to  know 
that  the  courts  would  not  enforce  them  beyond  the  point  of 
leasonableness. 

The  first  conclusion  of  law  is  ''that  as  between  the  payees 
^  in  the  note  and  mortgage  and  the  defendants  the  same  are 
invalid,  except  as  to  five  hundred  dollars,  the  value  of  the  ser- 
vices actually  rendered  by  the  payees  of  the  note  to  the  defend- 
ant, as  found  in  the  special  finding.^'  This  is  in  harmony  with 
the  doctrine  laid  down  in  French  v.  Cunningham,  149  Ind. 
^32, 49  N.  K  797,  to  the  effect  that  in  such  cases  there  may  be 
a  recovery  upon  the  contract  for  the  reasonable  value  of  services 
rendered.  The  second  conclusion  of  law  is  ''that  the  plaintiffs 
took  the  note  and  mortgage  sued  on  subject  to  the  defendant's 
defenses.'^    And  we  so  adjudge. 

It  remains  to  be  determined  whether  it  clearly  appears 
from  the  record  lihat  the  judgment  rests  upon  the  third  para- 
graph of  answer.  Courts  will  not  enforce  a  contract  be- 
tween the  parties  thereto  that  is  not  supported  by  a  good  or 
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yaluable  consideration,  that  ia,  by  something  of  value,  or 
esteemed  in  law  as  of  yalu6|  moving  between  the  parties,  whidi 
they  have  mutually  agreed  to  exchange.  This  upon  the  prin- 
ciple that  the  law  will  not  assist  one  who  has  not  been  dam- 
aged. Adequacy  of  consideration  is  not  required.  The  law 
is  satisfied  if  the  parties  freely  agree  to  it  An  answer  of 
no  consideration,  therefore,  adyises  the  court  that  the  contnet 
sued  on  is  not  enforceable  because  it  has  no  foundation  to 
rest  upon,  and  it  has  been  repeatedly  held  tha^  under  such  a: 
plea,  the  defense  will  fail  if  it  ia  shown  there  was  any  con- 
sideration whatever  for  the  contract  The  amount  of  it  is  im- 
material: Kernodle  v.  Hunt,  4  Blackf.  57,  59;  Wheeled:  v. 
Barney,  27  Ind.  462 ;  Crow  v.  Eichinger,  34  Ind.  65 ;  Mookkr 
V.  Lewis,  40  Ind.  1;  Wilson  v.  Monticello,  85  Ind.  10,  17. 
While,  upon  the  other  hand,  an  answer  of  fraud,  or  failure  of 
consideration,  travels  upon  an  entirely  different  theory.  An 
answer  of  failure  of  consideration  implies  that  there  was  a  con- 
sideration sufficient  to  support  the  contract,  but  that  it  has 
subsequently  failed  in  whole  or  in  part  without  fault  of  the 
defendant  In  this  case  the  tiiird  paragraph  of  answer,  in 
effect,  admits  a  consideration  of  one  hundred  dollars,  which  is 
sufficient  ^^  to  defeat  the  defense  under  the  second  paragraph 
of  answer,  and  the  court  found  that  there  was  a  valid  coiisid- 
eration  for  the  note  and  mortgage  of  five  hundred  dollars,  and 
gave  judgment  and  decree  of  foreclosure  for  the  same.  This 
clearly  shows  that  the  judgment  rests  upon  the  third  paragraph, 
and  that  appellants  were  not  harmed  by  the  overruling  of  their 
demurrer  to  the  second  paragraph.  For  reasons  appearing  in 
what  has  been  heretofore  said  we  hold  that  the  conclusions  of 
law  were  correctly  stated. 

Appellants'  motion  for  a  venire  de  novo  was  overruled,  and 
they  complain  that  the  special  finding  was  defective,  among 
other  things,  for  failure  to  set  forth  ''the  time  the  note  asd 
mortgage  became  due,  rate  of  interest,  where  payable,  that  it 
is  or  is  not  secured  by  mortgage  or  the  description  of  the 
real   estate   in   said  mortgage.''    The   fourth   conclusion  of 
law  is  ''that  the  plaintiffs  are  entitled  to  a  judgment  on  the 
note  in  suit  and  a  decree  foreclosing  the  mortgage  as  to  that 
amount  or  six  hundred  and  seven  dollars  and  fifty  cents,"  and  a 
judgment  and  decree  were  rendered  accordingly.    What  dif- 
ference can  it  make  to  appellanta  whether  the  matter  com- 
plained of  is  in  or  out  of  the  special  finding,  since  they  received 
all  they  ask  for  in  their  complaint,  except  as  to  amount    Un- 
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leflB  they  can  show  that  they  were  injured  in  some  way  by  the 
omiflsion^  which  they  do  not  attempt^  this  court  cannot  enter- 
tain their  objection:  Hamesa  y.  Hamesa^  81  Ind.  160.  Fur- 
thermore,  if  facta  prored  by  the  evidence  are  omitted  from 
the  special  finding;  a  venire  de  novo  cannot  be  successfully 
daimed.  The  remedy  ia  by  motion  for  a  new  trial:  Elliott's 
Appellate  Procedure^  sec.  759,  and  cases  cited. 

The  motion  for  a  new  trial  challenges  some  of  the  find- 
ings, and  some  omissions.  We  have  carefully  compared  the 
endenoe  with  such  findings,  and  we  fail  to  note  any  omis- 
gions,  not  in  dispute,  that  can  injure  appellants,  or  any  finding 
not  sufficiently  supported  by  the  evidence.  We  find  no  avail- 
able eiror.    Judgment  afBrmed. 


Oontraots  Betwe«B  Attornesni  and  OUents.* 
Otnerai  Oh$ervation8.^-The  relation  which  exists  between  attorney 
and  dloit  is  one  of  confidence,  and  gives  the  attorney  great  influ- 
ence over  the  actions  and  interests  of  the  client;  and,  in  view  of  this 
confidential  relation,  transactions  between  attorney  and  client  are 
often  declared  to  be  voidable  which  would  be  deemed  to  be  unob- 
jectionable between  other  parties:  Elmore  v.  Johnson,  143  lU.  618, 
86  Am.  Bt  Bep.  401,  82  N.  B.  413.  Attorney  and  client  sustain 
to  each  other  the  severe  relation  of  trustee  and  cestui  que  trust,  and 
their  deajinga  together  are  subject  to  the  same  intendments  and 
Impntationa  aa  those  which  obtain  between  the  trustees  and  their 
beneficiaries:  Yonge  v.  Hooper,  73  Ala.  119.  Before  an  attorney 
andertakea  the  business  of  a  client  he  may  contract  with  reference 
to  eompenaation  for  his  services,  aa  no  confidential  relation  there 
ezista  and  the  iMirtiea  deal  with  each  other  at  arm's  length:  El- 
more V.  Johnson,  148  IlL  513,  86  Am.  St  Bep.  401,  32  N.  E.  413; 
White  V.  TolUver,  110  Ala.  800,  20  South.  07.  Any  contract  then 
made  la  aa  valid  and  unobjectionable  aa  if  made  between  other  per- 
sona not  occupying  fiduciary  relations,  and  who  are,  in  aU  re- 
^ect%  competent  to  contract  with  each  other:  Schaffner  v.  Kober» 
8  Ind.  App.  400,  28  N.  B.  871;  White  v.  Tolliver,  110  Ala.  800,  20 
Booth.  97;  and  the  attorney,  aa  a  condition  of  enforcing  it,  ia  not 
bonnd  to  ahow  that  it  was  fair.  Just,  and  reasonable,  as  he  would 
be  required  to  do,  aa  will  be  shown  further  on,  if  the  contract  were 
made  between  attorney  and  client  after  that  relation  had  been 
fonned:  Dockery  v.  McIiCUan,  08  Wis.  881,  67  N.  W.  738.  The  same 
nOa  ai^lies  with  regard  to  dealings  between  the  parties  after  the 
vdatlon  of  attorney  and  client  has  been  dissolved.  After  the  suit  ia 
ended,  and  the  dependence  of  the  client  removed,  and  hia  perfect 
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Champerty  and  malntonanoe:  16  Am.  Dm.  817-832. 
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freedom  of  action  restored,  the  law  will  permit  the  dient  to  maks 
Any  compenaation  that  he  may  think  proper:  Elmore  t.  Johnson. 
143  111.  518,  36  Am.  St.  Rep.  401,  32  N.  E.  413;  PhiUipe  v.  Overton, 
4  Hayw.  (Tenn.)  201  McBhrath  t.  Dupuy.  2  lia.  Ann.  521;  Btbb  y. 
Smith,  1  Dana,  580.  When  the  amount  of  compensation  Is  not  fixed 
by  any  contract  under  which  an  attorney  is  employed,  he  is  en- 
titled to  recover  such  reasonable  fee  under  an  implied  contract  as 
Us  services  are  worth,  or  as  has  been  usually  paid  to  others  for 
similar  services:  Elmore  v.  Johnson,  143  IlL  513,  36  Am.  St.  Bep. 
•401,  82  N.  £.  413;  Planters'  Banlc  v.  Homberger,  4  Cold.  531; 
French  v.  Cunningham,  149  Ind.  632,  49  N.  B.  797. 

But  after  the  fiduciary  relation  between  attorney  and  client  has 
commenced,  an  agreement  between  them  respectinc  the  attorney's 
compensation  for  services  rendered  and  to  be  rendered  will  bs 
jealously  scrutinized,  and  cannot  be  supported  without  clear  proof 
on  the  part  of  the  attorney  that  the  amount  stipulated  for  Is  a 
fair,  reasonable,  and  just  remuneration  for  his  services:  White  v. 
Tolllver,  110  Ala.  300,  20  South.  97;  Dickinson  v.  Bradford,  69  Ala. 
681,  ai  Am.  Kcp.  23;  Planters'  Bank  v.  Hornberger,  4  Cold.  531; 
Rose  T.  Mynatt,  7  Yerg.  80;  McMahan  y.  Smith,  6  Heisk.  167;  New- 
man y.  Davenport,  9  Baxt  538;  Bibb  y.  Smith,  1  Dana,  680;  Thomas 
y.  Turner,  87  Ya.  1,  12  S.  E.  149,  66&  An  attorney,  after  the  com- 
mencement of  the  confidential  relation,  cannot  lawfully  stipulate  for 
excessive  fees,  in  other  words,  for  more  than  his  swices  are 
roasonably  worth,  or  take  unreasonable  securities  from  his  client: 
PhiUipe  V.  Overton,  4  Hayw.  (Tenn.)  291;  Rose  v.  Myna&,  7  Yerg. 
30;  Newman  y.  Davenport,  9  Baxt.  538;  Bolton  y.  Daily,  48  lows, 
348;  Planters'  Bank  y.  Hornberger,  4  Cold.  531;  Ck>lgan  y.  Jonei^ 
44  N.  J.  Ski.  274,  IB  Atl.  55.  So  an  agreement  between  attorney 
and  client,  while  the  relation  continues,  whereby  the  former  secures 
m  larger  compensation  for  the  same  services  than  was  stipulated 
for  when  he  undertook  the  business,  is  ordinarily  invalid,  and  can- 
not be  enforced:  Lecatt  v.  Sallee,  8  Port  115,  29  Am.  Dec  249; 
Hughes  v.  Zelgler,  69  IlL  88;  Dyer  y.  Sutherhind,  76  lU.  688;  Ma^ 
shall  v.  Dossett,  57  ^rk.  93,  20  S.  W.  810.  A  statute  which  enacts 
that  "any  contract  made  with  an  attorney  for  other  or  higher  feef 
shall  be  valid,  and  may  be  enforced  in  like  manner  with  other  coa- 
tracts,'*  does  not  apply  to  an  agreement  made  after  the  rdation 
of  attorney  and  client  has  been  established:  Thomas  y.  Turner,  87 
Va.  1,  12  S.  E.  149,  668.  An  attorney  may  lawfully  charge  for 
extra  work,  not  within  the  purview  of  his  original  contract:  Singer 
y.  Steele,  126  111.  426,  17  N.  B.  751;  and  where  an  attorney  and  an 
Intestate  had  made  a  contract  for  a  fixed  fee  it  waai  held,  tn  Gold- 
thwaite  y.  Whitney,  50  Fed.  666,  that  a  new  contract  between  tiie 
attorney  and  the  representatives  of  the  estate,  made  after  the  In- 
testate's death,  whereby  there  was  substituted  for  the  fixed  fee  • 
contingent  fee  of  ten  per  cent  of  the  amount  recovered,  wns  valid. 
It  cannot  be  asserted  that  an  attorney,  having  a  contract  with  a 
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dlent  in  reference  to  one  subject  matter,  may  not  make  yalld  con- 
tracts with  his  dient  in  reference  to  another,  and  thereby  fbc  his 
compensation  for  services  to  be  rendered  under  the  latter,  but  even 
in  this  class  of  cases  it  has  often  been  held  that  such  contracts 
should  be  closely  scrutinized,  "because  usually  great  confidence  is 
reposed  in  the  attorney,  and  he  is  in  an  attitude  to  exert  a  strong 
influence  over  the  actions  and  interests  of  the  client,"  and  that  a 
compensation  unreasonably  large  for  the  services  rendered  should 
not  be  allowed:  Waterbury  y.  Laredo,  68  Tex.  565,  5  3.  W.  81.  An 
4ittomey  may  contract  with  his  client  for  a  special  fee  in  a  special 
case,  where  the  client  is  a  corporation  which  the  attorney  is  sery- 
Ing  at  a  salary  which  may  be  changed  at  the  option  of  the  cor- 
poration, and  when  the  period  of  the  attorney's  employment  is  sub- 
ject to  the  same  condition:  Bartlett  y.  Odd  Fellows*  Say.  Bank,  79 
•CaL  218,  12  Aul  St  Rep.  139,  21  Pac.  743;  but  when  he  contracts 
to  perform  professional  seryices,  respecting  a  particular  matter, 
for  a  specified  amount,  he  cannot,  under  such  contract,  recover  for 
services  performed  by  him  for  the  same  client^  as  to  another  sepa- 
rate and  distinct  matter:  Wells  y.  Haynes,  101  Oa.  841,  28  8.  B. 
^968. 

We  are  told  in  some  of  the  cases  that  all  dealings  between  at- 
torney and  client,  for  the  benefit  of  the  former,  and  Including  con- 
tracts made  after  the  commencement  of  the  relation,  for  the  at- 
torney's compensation,  are  not  only  regarded  with  jealousy  and 
closely  scrutinized,  but  that  they  are  presumptively  invalid  on  the 
ground  of  constructive  ftaud«  and  that  such  presumption  can  be 
•oTercome  only  by  the  clearest  and  most  satisfactory  evidence.  This 
role  is  said  to  be  founded  in  public  policy,  and  to  operate  inde- 
pendently of  any  ingredient  of  actual  fraud,  or  of  the  age  or  ca- 
pacity of  the  client,  being  intended  as  a  protection  to  the  client 
against  the  strong  influence  to  which  the  confidential  relation  nat- 
imlly  gives  rise:  See  the  principal  case:  Thomas  v.  Turner,  87  Ya* 
1,  12  S.  E.  149,  668;  Elmore  v.  Johnson,  143  lU.  513,  36  Am.  St. 
Rep.  401,  32  N.  E.  418;  Shropshire  v.  Byan.  Ill  Iowa,  677,  82  N.  W. 
1035;  Bibb  v.  Smith,  1  Dana,  580.  Thus,  when  a  client,  during  the 
pendency  of  his  suit,  conveys  to  his  attorney  part  of  the  property 
in  litigation  as  payment  for  his  legal  services,  with  full  knowledge 
that  the  part  conveyed  is  of  greater  value  than  such  services,  the 
transaction  is  presumably  fraudulent:  lUmore  v.  Johnson,  148  IlL 
513,  36  Am.  St  Bep.  401,  82  N.  B.  413.  So,  if  security  Is  taken 
by  an  attorn^  from  his  client  after  the  confidential  relation  has 
-commenced,  to  compensate  the  attorney  for  his  services,  the  pre- 
sumption Is  that  the  transaction  is  unfair:  Brown  t.  Bulkley,  14 
N.  J.  Bq.  461.  The  assignment  of  a  mortgage  by  a  client  to  his  at« 
tomey  Is  presumptively  void:  Merryman  v.  Euler,  68  Md.  688,  48 
Am.  Bep.  664. 

When  attorney  and  client,  after  the  commencement  of  the  confi- 
dential relation,  enter  into  a  contract  to  compensate  the  attorney 
for  his  services,  the  burden  of  proof  is  upon  the  attorney  to  sliew. 
Am.  at  Si»..  Vol  lxxjoii— u 
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the  fairness  of  the  transaction,  and  that  the  compensation  proTlded 
for  does  not  exceed  a  fair  and  reasonable  remuneration  for  the^ 
services  which  have  been  rendered  or  which  it  is  his  daty  to  rea- 
der: French  v.  Cnnningham,  140  Ind.  632,  49  N.  B.  797;  Yonge  t. 
Hooper,  73  Ala.  119;  White  r.  ToUiver,  110  Ala.  300,  20  South.  97; 
McMahan  v.  Smith,  6  Heisk.  167;  Newman  v.  Davenport,  9  Bmt^ 
538;  Brown  v.  Bulkley,  14  N.  J.  Bq.  451.    He  must  show  that  the 
contract  was  free  from  all  fraud,  undue  influence,  and  exorbitancx 
of  demand:  McMaban  v.  Smith,  6  Heisk.  167;  Planters*  Bank  v^ 
Homberger,  4  Cold.  531.    As  comprehensively  said  in  Blmore  ▼. 
Johnson.  143  lU.  513,  36  Am.  St  Rep.  401,  82  N.  B.  413^  the  burden^ 
is  on  the  attorney  to  show  affirmatively  the  meet  perfect  good 
faith,  the  absence  of  undue  influence,  a  fair  price,  knowledge,  in- 
tention, and  freedom  of  action  by  the  client,  and  also  that  he  gave^ 
him  full  information  and  disinterested  advice.    He  must  not  only 
show  that  the  contract  was  perfectly  fair,  but  that  it  was  entered 
into  by  the  client  freely  and  with  a  full  understanding  as  to  bi» 
rights  and  as  to  the  effect  of  the  instrument:  Thomas  y.  Turner, 
87  ya«  1,  12  S.  B.  149,  668.    Thus,  a  contract  made  by  an  attorney 
with  an  heir  or  next  of  kin,  by  whicb  he  is  to  receive  for  his  ser- 
vices a  large  share  of  his  client's  interest  in  an  estate,  is  always- 
regarded  with  suspicion,  and  if  the  attorney  seeks  to  enforce  it,  the 
burden  is  on  him  to  show  that  the  contract  was  fair  and  just,  and 
that  his  client  acted  understandingly  and  with  full  knowledge  of 
all  the  facts  connected  with  the  transaction:  Matter  of  Cohen,  84 
Hun,  686;  32  N.  Y.  Supp.  851;  and  see  Byan  v.  Ashton,  42  Iowa, 
866.    The  rule  casting  upon  an  attorney  the  burden  of  showing  that 
a  contract  entered  into  between  him  and  his  client  was  a  fair  and 
reasonable  one  applies,  however,  only  in  the  enforcement  of  such 
contracts,  and  not  in  their  interpretation:  WiUoughby  v.  Ifackall, 
1  App.  Cas.,  D.  C,  411,  415. 

It  must  be  observed,  in  view  of  what  is  above  said,  that  contracta- 
between  attorney  and  client,  made  after  the  employment  of  the 
attorney  by  the  client,  and  respecting  the  former's  compensation,  if 
invalid,  are  only  presumptively  so,  which  requires  the  attorney  to- 
show  their  fairness,  but  they  are  not  void  by  reason  of  their  having 
been  entered  into  subsequent  to  the  attorney's  employment  by  the 
client:  French  v.  Cunningham,  149  Ind  032,  49  N.  B.  797.  There 
is  no  law  which  prohibits  an  attorney  from  contracting  with  his 
client  respecting  the  former's  fees,  and  when  such  contracts  are 
fairly  made  they  are  steadily  enforced.  The  law  commands  that 
all  the  transactions  of  an  attorney  with  his  client  "shaU  be  anxiously 
and  jealously  scrutinized,  that  the  client  may  be  protected  f^m 
his  own  overweening  confidence,  and  from  the  influence  or  ascend- 
ancy which  the  relation  generates,"  but  it  does  not  incapacitate 
the  attorney  from  contracting  with,  or  from  becoming  the  recipient 
of  the  bounty  of,  the  client:  Dickinson  v.  Bradford,  69  Ala.  681^ 
ai  Am.  Bep.  23;  Fowler  r.  Callan,  102  N.  Y.  895,  7  N.  B.  169; 
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Dockery  t.  McLellan,  98  Wte.  381,  67  N.  W.  783;  and  aee  the  mib. 
dlTision,  Infra,  "Gifts  to  Attorneys.*' 

Hence,  a  contract  between  attorney  and  dlent,  respecting  the 
former's  compensation,  though  made  after  the  confidential  relation 
has  been  formed,  if  fair  and  reasonable,  and  entered  Into  by  th^ 
client  knowinj^  and  nnderstandingly  and  for  an  adequate  con- 
sideration is  ralidt  and  may  be  enforced  where  there  has  bees 
no  fraud  or  undue  influence:  Dockery  y.  McLellan,  93  Wis.  881,  flV 
N.  W.  733;  Wharton  t.  Hammond,  20  Fla.  934. 

Bat  there  can  be  no  recoTery  by  an  attorney  upon  a  contract 
for  fees,  made  with  his  client  after  the  confidential  relation  hat 
commenced,  which  Is  suspicious,  oppressiye,  or  fraudulent:  Down- 
ing ▼.  Major,  2  Dana,  228;  Judah  y.  Trustees,  28  Ind.  278;  Planters' 
Bank  y.  Homberger,  4  Gold.  531;  Ryan  y.  Ashton,  42  Iowa,  866. 

On  the  contrary,  such  a  contract  wiU  be  set  aside  by  a  court  of 
eQDity,  upon  the  timely  application  of  the  client:  Poison  y.  Young, 
87  Iowa,  106;  but  the  client's  right  to  object  to  the  contract  must 
be  exercised  witbin  a  reasonable  time,  which  is  to  be  determined 
by  the  court  under  all  ifie  circumstances  of  the  case:  Blmore  y. 
Johnson,  148  111.  513,  86  Am.  St.  Rep.  401,  82  N.  E.  418w    The  con- 
tract will  not  be  set  aside  if  there  has  been  laches  and  acquiescence: 
Ehnore  y.  Johnson,  148  UL  513,  86  Am.  St  Rep.  401,  82  N.  B.  418; 
Smith  y.  Thompson,  7  B.  Mon.  805,  810.    If  the  title  to  property  is 
■0  taivolyed  in  litigation  that  the  yalue  of  the  property  depends 
upon  the  decision  as  to  such  title,  a  contract  between  attorney  and 
client,  made  during  the  pendency  of  the  litigation  to  compensate 
tke  attorney  for  his  legal  services  with  part  of  the  property  In- 
TolYed,  is  yoidable  at  the  election  of  the  client,  irrespectlye  of  the 
'Umess  or  unfairness  of  the  contract,  proyided  such  election  is 
exercised  within  a  reasonable  time:  Blmore  y.  Johnson,  148  111.  518, 
86  Am.  St  Rep.  401,  82  N.  B.  418.  An  implied  contract,  howeyer, 
between  attorney  and  client,  as  to  the  former's  compensation,  does 
not  depriye  him  of  the  right  to  a  reasonable  compensation  for  his 
wnrices  under  the  rule  of  the  quantum  meruit    In  other  words, 
be  is  oititled  to  a  reasonable  compensation  for  his  senrices,  though 
bis  contract  therefor  is  inyalid:  Davis  y.  Webber,  66  Ark.  190i 
74  Am.  St  Rep.  81,  40  a  W.  822;  Thomas  y.  Turner,  87  Ya.  1, 
12  &  B.  148,  668.    If  an  attorney  takes  security  for  his  compen- 
■atlon  from  his  client  pending  the  confidential  relation,  it  will 
not  be  enforced  by  a  court  of  equity,  in  favor  of  the  attorney,  for 
anything  beyond  what  is  justly  due:  Brown  v.  Bulkley,  14  N.  J. 
Bq.  451;  Porter  y.  Bergen,  54  N.  J.  Bq.  405,  34  Atl.  1067;  Mott  y. 
Harrington,  12  Yt  199;  Thomas  v.  Turner,  87  Ya.  1, 12  8.  B.  140, 66a 

By  statute.  In  some  of  the  states,  the  measure  and  mode  of  com- 
pensation of  an  attorney  are  left  unrestricted  to  the  agreement, 
express  or  implied,  of  the  parties:  Whitehead  y.  Kennedy,  69  M.  T. 
462;  Seals  y.  Wagener,  47  Minn.  489,  60  N.  W.  535;  Thomas  y. 
Tomer,  87  Ya.  1,  12  S.  B.  149,  668;  Groco  y.  Oregon  Short  Line 
B.  It  Go.,  IS  Utah,  811,  64  Pac.  965.    Under  such  statutes,  thers 
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seems  to  be  no  reaaon  why  attorney  and  client  may  not,  after  tbe 
former's  services  are  rendered,  agree  upon  what  they  are  worth, 
nnd  what  the  client  shall  pay  for  them,  as  fnlly  as  they  may  agree 
before  they  are  rendered:  Beals  t.  Wagener,  47  Minn.  481^,  50  N. 
W.  535;  and  under  such  statutes,  tt  Is  competent  for  attorney  and 
client  to  agree  that  the  attorney's  compensation  shall  be  contlngeat 
upon  success,  and  payable  by  percentage  or  otherwise  oat  of  the 
proceeds  of  the  litigation:  Groco  t.  Oregon  Short  Line  B.  B.  Co., 
18  Utah,  811,  54  Paa  985.  The  New  Jersey  statute  regulatlni;  fees 
does  not  control  the  charges  which  attorneys,  solidtors,  and 
counsel  may  make  against  their  dients,  nor  are  such  charges  other- 
wise regulated  by  the  statutes  of  that  state:  Strong  t.  Mundy,  62 
K.  J.  Bq.  888,  81  Atl.  611;  and  the  statute  of  Florida,  regulating 
''commissions  fmr  collecting,*'  between  attorneys  and  clients,  re- 
lates only  to  fees  in  matters  of  collection.  It  does  not  stand  la 
the  way  of  allowing  attorneys  a  reasonable  and  fair  remnneration 
for  "other"  services:  Carter  t*  Bennett,  6  Fla.  214^  258. 

CatutruotioH  and  Effect  of  Contractt-'Reoovenf  by  J.ttorfiey.— Tht 
contract  of  an  attorney  to  carry  on  or  defend  a  suit  is  an  entire 
contract:  Bliot  t.  Lawton,  7  Allen,  274,  88  Abl  Dec.  683;  Under- 
wood T.  Lewis,  [1894]  2  Q.  B.  806;  and  the  period  of  limitation 
runs  only  from  the  termination  of  the  suit.  An  attorney,  under 
a  general  employment,  can  enforce  no  claim  for  services  until  the 
final  termination  of  the  suit,  unless  the  relation  of  attorney  and 
client  changes  before  that  time,  in  which  case,  if  the  change  was 
for  good  cause,  the  attorney  would  have  a  right  to  enforce  his 
claim  for  past  services.  If  the  change  was  caused  by  the  attorney's 
Justifiable  withdrawal,  the  statute  of  limitations  would  commence 
to  run  from  the  time'  of  such  withdrawal:  Bliot  v.  Lawton,  7 
Allen,  274,  88  Am.  Dec.  683.  But  if  there  is  any  question  as  to 
the  agreement  and  understanding  of  the  parties,  the  entirety  of 
the  contract  Is  a  question  of  fact  to  be  determined  upon  evidence; 
and  this  applies  to  the  question  as  to  whether  the  employment  of 
an  attorney  to  prosecute  a  petition  for  divorce  is  an  entire  cmitract 
or  not:  Dodge  v.  Janvrin,  58  N.  H.  16. 

An  express  contract  as  to  counsel  fees  may  be  established  by 
correspondence:  Gotshausen  v.  Central  Trust  Co.,  79  Wis.  618,  48 
K.  W.  158.  An  attorney's  agreement  not  to  charge  his  employers 
for  any  costs,  except  "oflScer's  fees,"  on  demands  uncollected,  does 
not  preclude  him  from  charging  the  whole  costs  of  an  execution 
collected  by  a  levy  on  land:  Davis  v.  Downer,  10  Yt  529.  An 
agreement  to  pay  one  attorney  as  much  as  another  connected  with 
him  in  the  case  Is  not  void  for  want  of  mutuality  or  certainty: 
Lungerhausen  v.  Crittenden,  103  Mich.  173,  61  N.  W.  270.  When 
a  client  has  promised  to  pay  his  attorney  a  reasonable  compensation 
out  of  the  proceeds  of  the  litigation,  it  does  not  amount  to  an 
equitable  assignment  of  an  interest  in  the  subject  matter  of  the 
litigation:  Gillette  v.  Murphy,  7  Oltia.  91,  54  Pac  418;  and  the  at- 
torney, therefore,  has  no  iien  thereon  for  his  compensatien:  Story 
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T.  Hull,  143  m.  506,  32  N.  E.  265.  His  only  remedy  for  a  breacb 
of  tbe  promise  to  pay  is  an  action  at  law,  and  the  question  as  to 
what  is  a  reasonable  compensation  is  pnrely  a  question  of  fact  npon 
which  tbe  client  has  a  constitutional  right  to  take  the  verdict  of 
a  Jury:  Story  r.  Hull,  143  lU.  506,  82  N.  B.  265;  epitomized  in  tlie 
note  to  Elmore  t.  Johnson,  86  Am.  Bt  Rep.  413-415.  It  is  possible 
for  a  contract  as  to  the  compensation  of  an  attorney  to  be  so 
merged  in,'  or  superseded  by,  the  terms  of  a  second  contract  that 
the  attorney  can  recover  nothing  for  services  rendered  during  the 
litigation.  As  an  illnstraticn  of  this,  see  Brown  v.  Curtis,  111  Iowa, 
542,  82  N.  W.  945.  • 

If  a  fixed  sum  has  been  agreed  upon  between  attorney  and  client 
as  counsel  fees,  tbe  attorney  may  recover  it  by  an  action:  Zabriskie 
V.  Woodmir.  48  N.  J.  L.  610,  7  AU.  336.  He  is  entitled  to  the 
agreed  fee,  though  at  his  request  the  client  employed  counsel  to 
assist  him  hi  the  court  of  appeals,  where  it  was  not  agreed  that 
tbe  attorney  was  to  follow  the  case  to  any  court  to  which  it 
might  be  carried:  Townsend  t.  Rhea,  18  Ky.  Law  Rep.  901,  38 
8.  W.  865.  The  client  may.  by  agreement  with  his  attorney,  fix 
the  latter's  compensation,  and  the  amount  so  fixed  governs:  Tennant 
V.  Fawcett  (Tex.,  Oct.  1900),  58  S.  W.  824.  The  contract  between 
attorney  and  client  as  made  stands:  Schaffner  v.  Kober,  2  Ind. 
App.  409,  28  N.  B.  871;  OorreU  v.  Payson,  170  111.  213,  48  N.  B.  488: 
and  a  court  of  equity  cannot  interpose  to  increase  the  compensation 
agreed  on:  Lewis  v.  YalQ,  4  Fla.  418.  If  a  contract  for  services 
ai  attorneys  has  been  made  in  the  name  of  a  firm  of  lawyers,  the 
members  of  the  firm  are  bound  thereby  individually  after  the 
dissolution  of  the  firm,  and  cannot  charge  for  subsequent  seivices 
contrary  to  its  terms,  in  the  absence  of  clear  proof  that  the  con- 
tract was  superseded  by  a  second  one:  Knight  v.  Whitmore,  125 
O&L  198»  57  Pac.  891.  The  fixed  sum  agreed  upon  is  the  maximum 
limit  of  the  attorney's  recovery:  Elliott  v.  Bubel,  182  IlL  9,  2S 
N.  Bl  400;  but  his  claim  for  services  must  be  based  on  a  contract, 
express  or  implied:  Bx  parte  Fort,  36  S.  C.  19,  15  S.  Bl  832;  Adams 
V.  Stevens,  26  Wend.  451;  and  if  there  is  no  contract,  express  or 
implied,  there  can  be  no  recovery:  Bx  parte  Fort,  36  S.  G.  19,  15 
8.  B.  382:  Bvans  v.  Mohr,  153  111.  561,  39  N.  B.  1083.  An  attorney 
cannot  recover  for  a  breach  of  contract  which  was  caused  by  his 
fault:  Richards  v.  Washburn,  28  App.  Div.  109,  50  N.  Y.  Supp.  885, 
163  N.  Y.  585,  57  N.  B.  1123;  Walsh  v.  Shumway,  65  111.  471;  but 
if  the  breach  was  caused  by  the  client  the  attorney  may  recover 
on  a  quantum  meruit  for  the  reasonable  value  of  his  services^  or 
he  may  sue  upon  the  contract  and  recover  damages  for  its  breach: 
French  v.  Cunningham,  149  Ind.  682,  49  N,  B.  797. 

An  attorney  may  recover  on  a  quantum  meruit  for  services  per* 
formed  where  there  is  no  express  contract:  Wells  v.  Haynee,  101 
Oa.  841,  28  S.  H  968;  or  where  the  complete  performance  of  his 
•enrices  has  been  rendered  impossible,  or  otherwise  prevented  by 
the  client:  French  t.  Cunningham,  149  Ind.  682,  49  N.  B.  797;  but 
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an  attorney  having  a  apecial  contract  cannot  recover  on  a  qnantam 
meniit:  Bull  y.  St.  ^ohns,  89  Ga.  78;  Mazurean  ▼.  Morgais,  26  La. 
Ann.  281.  A  lawyer  la  not  an  insurer  of  tlie  result  in  a  case  ta 
which  he  is  employed,  unless  he  makes  a  special  contract  to  that 
effect  and  for  tiiat  purpose.  When  he  is  employed  in  a  case,  thoe 
is  no  Implied  contract  that  he  will  bring  to  bear  learning,  skill,  or  .. 
ability  beyond  the  average  of  his  profession;  nor  can  more  than  1 
ordinary  care  and  diligence  be  required  of  him,  unless  a  special 
contract  is  made  requiring  it:  Babbitt  t.  Bumpus,  73  Mich.  331,  IS 
Am.  St  Rep.  585,  41  N.  W.  417.  If  there  ia  no  ambiguity  in  the 
language  of  a  contract  between  attorney  and  client,  when  applied 
to  undisputed  facts,  it  is  the  province  of  the  court  only  to  interpret 
it;  but  when  conflicting  inferences  as  to  the  meaning  of  the  eon- 
tract  may  reasonably  be  drawn  from  the  evidence,  it  ahould  be  left 
to  a  jury  to  say  which  is  the  correct  inference:  Vilas  t.  Bundy,  106 
W  is.  168,  81  N.  W.  812. 

An  attorney's  contract  with  his  client  for  a  stated  compenaatloo 
for  services  is  binding,  though  such  compensation  is  inadequate: 
Mcllvoy  V.  Russell,  15  Ky.  Law  Rep.  740,  24  S.  W.  3;  Walsh  v. 
Board  of  Trustees,  17  Mont.  413,  43  Pac.  180.  After  services  have 
been  performed  by  an  attorney,  be  may  recover  therefor:  Taggart 
V.  Hower  (Pa.,  March,  1889),  17  Atl.  13;  but  he  cannot,  for  a  certain 
amount,  offer  his  services,  in  defending  a  school  board,  in  the  trial 
of  a  suit,  and,  after  rendering  such  services,  with  the  knowledge  of 
the  board,  withdraw  his  proposition  after  ,the  trial  is  completed,  and 
recover  for  a  larger  amount,  though  such  proposition  had  never 
been  formally  accepted  by  the  board:  Walsh  v.  Board  of  Trustees, 
17  Mont  413,  43  Pac.  180.  After  a  contriEict  by  an  attorney  to  ren- 
der services  in  litigating  the  title  to  land,  in  consideration  of  a  con- 
veyance of  a  part  thereof,  as  compensation  for  his  services,  has 
been  fully  performed  by  the  attorney,  the  contract  may  be  specifi- 
cally enforced  against  the  client  and  his  vendees  with  notice,  wheth- 
er the  client  had  title  or  not;  but  if  the  attorney  has  not  fully  or 
substantially  performed  the  contract,  and  performance  has  not  been 
waived,  the  contract  cannot  be  speciflcaliy  enforced:  King  v.  Qilder^ 
sleeve,  79  Gal.  504,  21  Pac.  961.  An  attorney  discharged  without 
cause  while  acting  under  a  contract,  under  which  he  was  to  have  a 
specific  amount  for  services  which  he  had  agreed  to  render,  may 
recover  the  amount  to  which  he  would  have  been  entitled  had  his 
client  allowed  him  to  complete  the  services  which  he  had  com- 
menced to  perform.  Ttie  client,  by  wrongfully  preventing  the  per- 
formance of  the  acts  which  entitled  the  attorney  to  the  special  com- 
pensation, becomes  answerable  in  damages  in  such  amount*  with 
interest  from  the  time  it  became  due:  Bartlett  v.  Odd  Fellowa'  Say. 
Bank,  79  Gal.  218,  12  Am.  St  Rep.  139,  21  Pac.  743. 

When  a  railway  company  agrees  to  pay  an  attorney  reasonable 
fees  '*for  assisting  in  trials  against  the  company,"  he  is  entitled  to 
pay  for  necessary  services  rendered  in  actions.  His  right  to  com- 
pensation wUl  not  be  limited  to  services  rendered  in  'trials/*  in  tha 
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narrowest  technical  senae  of  that  term:  Louiayille  etc.  By.  Co.  ▼• 
Reynolda.  118  Ind.  170,  20  N.  HL  711.    But  where  a  contract  between 
attorney  and  client  coyers,  in  expreaa  terms,  all  the  work  fn  all  the 
courts,  the  attorney  Is  not  entitled   to   further   compensation    for 
litigating  the  matter  In  the  supreme  court:  NIasrara  Fire  Ins.  Co.  y. 
Hart,  18  Wash.  051,  43  Pac.  037.    The  fact  that  there  Is  a  contract 
betwe«i  attorney  and  client  as  to  the  performance  of  certain  sarylces 
does  not,  howeyer,  repel  the  presumption  that  the  client  has  prom- 
ised to  pay  the  attorney  for  other  serylces  rendered  at  the  client's 
request,  though  an  express  promise  to  pay  therefor  does  not  exist: 
Isham  y.  JParker,  3  Wash.  755,  29  Pac.  835.    When  an  attorney  Is 
employed  to  defend  an  Indicted  person,  and  a  note  Is  glyen  for  the 
amount  of  the  fee,  which  Is  fixed,  a  court  or  Jury  will  not.  In  an 
action  on  the  note.  Inquire  Into  the  matter  for  the  purpose  of  mak- 
ing a  contract  for  the  parties.    If  there  has  been  no  fraud,  the  coa- 
aideratlon  cannot  be  attacked  on  the  ground  of   Its    Inadequacy. 
The  measure  of  recoyery  Is  the  amount  of  the  note,  and  the  Jury 
haye  no  right  to  measure  the  amount  of  recoyery  by  the  yalue  of 
the  serylces  actually  rendered  by  the  attorney:  Schaffner  y.  Kobert 
2  Ind.  App.  409,  28  N.  Bl  871.    If  two  attorneys   haye  been   em- 
ployed to  perform  serylces,  the  fact  that  one  does  more  work  than 
the  other  does  not  glye  the  former  a  right  to  more  than  his  agreed 
share  of  compensation:  Bundy  y.  McLean,  104  Wis.  263,  80  N.  W. 
445. 

ChampertUf  Bairatry,  and  Jfainienance.— The  common-law  doctrines 
of  champerty  and  maintenance  haye  been  greatly  modified  In  many 
states  of  the  American ,  Union,  as  the  state  of  society  which  pro- 
duced them  and  the  eyils  which  they  were  Intended  to  remedy  do 
not  exist  here.  As  said  by  Kinney,  J.,  In  Wright  y.  Meek,  3  G. 
Greene,  472,  482,  these  doctrines  are  wholly  unnecessary  In  this 
country,  and  entirely  unsulted  to  the  condition  of  affairs.  "To 
transfer  the  right  of  action,  or  to  maintain  the  suit  of  another 
without  haying  any  direct  or  contingent  Interest  in  it,  will  not  nec- 
eesarily  produce  mischief  or  oppression  in  this  country.  It  may,  on 
the  other  hand,  In  particular  cases,  haye  a  tendency  to  secure  rights 
and  promote  the  ends  of  justice":  Wright  y.  Meek,  3  Q.  Greene^ 
472,  481,  per  Kinney,  J.  The  whole  doctrine  of  champerty  and 
maintenance  Is  said  to  be  **a  relic  of  a  state  of  things  long  since 
passed  away":  Duke  y.  Harper,  2  Mo.  App.  1,  10;  but  It  still  exists 
in  a  more  or  less  qualified  form  in  many  of  the  states:  See  the  mono- 
graphic note  to  Thallhimer  y.  Brinckerhoff,  16  Am.  Dec.  319,  dis- 
cussing chami^erty  and  maintenance.  It  would  not  be  useful  to 
cite  all  of  the  old  cases  concerning  the  doctrines  of  champerty  and 
maintenance  as  applied  to  contracts  between  attorney  and  client, 
but  our  discussion  will  extend  far  enough  to  glye  a  dear  yiew  of 
the  general  principles  which  goyem  the  matter. 

One  cause  of  the  apparent  confusion  In  the  cases  respecting 
champerty  arises  out  of  the  definition  of  that  tenn.    It  Is  sometimes 
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defined  as  a  bargain  for  a  portion  of  the  recovery,  In  case  of  a  wic- 
cesflful  termination  of  the  suit,  whereupon  the  champertor  Is  t<> 
carry  on  the  party's  suit  at  his   own   expense.    Other   definitions 
omit  the  statement  that  the  champertor  "Is  to  carry  on  the  party's 
suit  at  his  own  expense.*'    Hence  It  Is  that.  In  some  of  the  cases, 
a  client's  agreement  with  his  attorney  to  give  the  latter  a  certain 
per  cent  or  designated  portion  of  a  recovery.  In  case  of  success.  Is 
held  to  be  champertous  and  void,  or,  at  least,   not  eaforceattle: 
Weedon  v.  Wallace,  Meigs,  286;  Stanton  v.  Haskln,  1  McAr.  558» 
29  Am.  Rep.  612;  Scobey  v.  Ross,  18  Ind.  117;  Orr  ▼.  Tanner,  12 
R.  I.  94;  Rust  v.  Larue,  4  Lltt  412.  14  Am.  Dec.  172;   Davis  v. 
Sharron,  16  B.  Mon.  64;  Masureau  t.  Morgan,  25  La.  Ann.  281;  Ber- 
rien V.  McLane.  Hoff.  Ch.  421;  In  re  Bleakley,  5  Paige.  311;  Merritt 
T.  Lambert,  10  Paige,  862;  Wallls  v.  Loubat,  2  Denio,  607;  Ackert  v. 
Barker,  181  Mass.  436;  and  see  Martin  ▼.  Yeeder,  20  Wis.  49& 
Such  agreements  have  been  deemed  to  be  against  public  policy: 
Jenkins  v.  Bradford,  59  Ala.  400;  Pennsylvania  Ck>.  ▼.  Lombardo^ 
49  Ohio  St  1,  29  N.  B.  573.    If  a  client  gives  his  attorney  a  note  for 
a  fixed  sum  for  services  to  be  rendered  In  a  suit,  and  at  the  same 
time  agrees  to  give  him  half  of  the  recovery,  the  note  and  agree- 
ment form  but  one  contract,  and  both  are  champertous  and  void: 
Dumas  v.  Smith,  17  Ala.  305.    A  champertous  agreement  betwees 
an  attorney  and  client  la  void:  Duke  v.  Harper,  66  Mo.  51,  27  Am* 
Rep.  314;  Pennsylvania  Oo.  y.  Lombardo,  49  Ohio  St  1,  29  N.  S. 
573,  whether  prohibited  by  statute  or  not:  Johnson  v.  Van  Wyck, 
4  App.  Gas.,  D.  C,  294.    It  has  been  held  that  an  agreement  by  an 
attorney  at  law  to  prosecute  a  suit  In  which  he  had  no  previous 
interest,  and  to  receive  as  compensation  a  stipulated  sum  in  ex- 
cess of  the  value  of  his  serylces  if  successful,  and  nothing  if  the 
case  was  lost,  is  contrary  to  public  justice  and  professional  duty, 
and  is  void  for  champerty  and  maintenance,  and  the  contract  be- 
ing illegal,  the  law  does  not  imply  a  promise  to  pay  the  attorney 
what  his  services  were  worth,  and  the  client  may  maintain  an  ac- 
tion against  him  for  all  he  received,  less  any  costs  properly  paid 
by  him:  Butler  v.  Legro,  62  N.  H.  350,  13  Aul  St  R^.  573;  that  a 
contract  to  carry  on  a  land  suit  for  profltb  of  the  land,  as  w^  as 
for  a  part  of  it,  is  prohibited:  Redman  v.  Sanders,  2  Dana.  68; 
Wallls  V.  Loubat,  2  Denio,  607;  Merritt  t.  Lambert,  10  Paige,  362; 
that  a  contract  between  attorney  and  client,  whereby  the  former 
««rees  to  carry  on  the  suit  for  one-half  of  the  recovery  and  the  lat- 
Agrees  not  to  compromise  or  settle  the  claim,  is  inralidt  as  sldj 
«|^^ct  between  attorney  and  client,  whereby  the  latt«  Is  pre- 
thatl   ^^^^  settUng  or  discontinuing  his  suit  is  void  on  the  ground 
H.  IL  *p^^^  ^  fost^  and  encourage  litigation:  North  Chicago  etc 
being  ^'  ^'  -^^^^y-  171  lU.  100,  49  N.  B.  222;  and  that  champerty, 
the  law    ^  ^"^^^^  against  the  common  law,  is  presumed  to  be  against 
brought  b  *^^*^®'  state,  if  the  contrary  does  not  appear,  in  a  suit 
y  an  attorney  in  this  state  to  obtain  a  percentage  of  his 
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client's  recorery  in  another  state,  brought  abont  through  the  at- 
torney's efforts,  but  where  champerty  la  prohibited  in  such  other 
state:  Thurston  v.  Percival,  1  Pick.  416. 

On  the  other  hand,  the  weight  of  authority  supports  the  proposi- 
tion that  a  client's  agreement  with  his  attorney  to  give  the  latter 
t  certain  per  cent  or  designated  part  of  the  subject  matter  in  liti- 
gation, in  caae  of  success,  and  nothing  if  there  is  no  recorery,  i» 
not  deemed  to  be  champertous:  Major  y.  Gibson,  1  Pat  ft  H.  48; 
Schomp  Y.  Schenek,  40  N.  J.  L.  195,  29  Am.  Rep.  219;  Croco  v.  Oregon 
Short  Line  R.  B.  Co.,  18  Utah,  311,  54  Pac.  985;  Martinea  v.  Suc- 
cessfon  of  Ylyes,  32  La.  Ann.  305;  Bentinck  r.  Franklin,  38  Tex. 
468;  Nlckela  t.  Kane,  82  Va.  809;  McPherson  y.  Cox,  96  U.  S.  404; 
Wylie  y.  Goxe^  15  How.  415;  Moody  y.  Harper,  38  Miss.  599;  Has* 
MD  y.  Van  Houten,  89  N.  J.  Eq.  105;  Fowler  y.  Callan,  102  N.  T. 
M,  7  N.  K  169;  Wright  y.  Tebbitts,  91  U.  S.  252.  It  is  not  cham- 
pertous, nor  to  It  maintenance,  for  a  client  to  agree  to  give  his  at- 
tnniey  a  ram  ^'equal"  to  one-tenth  or  one-fourth  of  the  amount  re* 
eorered:  Byana  t.  Bell,  6  Dana,  479;  Ramsey  y.  Trent,  10  B.  Mon« 
896;  or  fw  the  attorney  to  rely  upon  an  agreement  that  be  shall  be- 
tnt  paid  from  the  funds  rocoyered:  Christie  y.  Sawyer,  44  N.  H. 
M;  ift  for  the  parties  to  agree  that  the  attorney  shall  iuyestigate 
the  records  of  titles  to  real  estate,  decide  between  conflicting^ 
titles  as  to  wbldi  la  best,  acquire  such  titles,  prosecute  for  their 
teeoy^y,  and.  If  successful,  to  diyide  the  profits,  the  attorney  fur- 
BitUng  the  skill  and  the  client  the  capital:  Newkirk  y.  Cone,  18 
DJ-  449;  "yet  It  would  certainly  be  yery  wrong  for  attorneys  to 
become  mere  jobbers  and  speculators,  to  hunt  up  rotten  titles  and 
ferment  litigation":  Bentinck  y.  Franklin.  38  Tex.  458,  473. 

It  is  not  champertous  for  an  attorney  to  agree  to  take  his  com- 
pensation for  the  purchase  of  property  out  of  land  which  Is  not  in 
UtigaUon:  Joy  t.  Metcalf.  161  Mass.  514,  87  N.  B.  671.  An  agree- 
ment by  which  a  defendant  in  attachment  assigns  to  hla  attorney 
the  property  attached,  in  consideration  of  his  seryices  In  the  suit, 
*Ad  in  prosecuting  a  contemplated  action  of  damages  on  account 
•f  the  attachment,  stipulating  for  his  own  diligence  In  the  attach- 
laent  suit,  and  giying  the  attorney  the  entire  management  and  ccm- 
trol,  is  not  yoid  for  champerty  or  maintenance:  Ware  y.  Russell,  70 
A^  174^  45  Am.  Bep.  82.  A  contract  to  pay  an  attorney  for  his 
Kr^ces  in  suits  concerning  land,  If  it  la  recoyered,  a  specific  sum 
•f  money  out  of  the  proceeds,  when  it  shaU  be  sold  by  the  client, 
b  not  champertous,  because  he  neither  pays  costs  nor  accepts  the 
lud,  cf  any  part  of  It,  aa  his  compensation:  McPherson  y.  Cox,  96 
^.  8.  405.  It  la  not  champertoua  for  a  client  to  agree  to  giye  or 
^w  and  to  pay  hia  attorney  the  first  fifty  doUara  collected  by 
^  hi  a  suit:  Scett  y.  Harmon,  109  Masa  237,  12  Am.  Bep.  685;. 
Boris  it  champertous  for  an  administrator  to  contract  with  an  at- 
^'""iej,  whereby  the  latter  la  giyen  an  Interest  in  the  proceeds  of 
a  dalm  to  be  aned  on,  with  full  power  to  compromise  it  if  the  at- 
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torney  «eea  fit:  Jeffries  t.  Mutual  Life  Ins.  Ob.,  110  U.  S.  80S.  4 
Hup.  Ot  Rep.  &  An  attorney's  guaranty  of  a  cialm  left  with  hlB 
for  collection  does  not  saYor  of  champerty  or  maintenance:  Gregoiy 
T.  Oleed,  88  Vt  405.  In  California  a  contract  to  pay  an  attoniey 
a  percentage,  contingent  upon  guccess.  Is  not  yold  as  against  good 
morals  oi*  public  policy:  Bergen  ▼.  Friable,  125  Gal.  168,  57  Pac  78(; 
Howard  y.  Throdcniorton,  48  Cal  482;  and  in  Utah  and  Michigaii, 
the  statute  has  modified  the  force  and  effect  of  the  common  law  u 
to  champertous  contracts,  and  left  the  mode  and  mann^  of  com- 
pensation of  attorneys  to  agreement  between  the  parties:  Potter 
Y.  AJax  Min.  Co.,  22  Utah,  273,  61  Pac.  090;  Croco  y.  Oregon  Short 
Line  B.  R.  Co.,  18  Utah.  311,  64  Pac.  086;  Kennedy  y.  Oregon  Short 
Line  B.  U.  Co.,  18  Utah,  825,64  Pac.  088;  Wildey  y.  Crane,  63  Micb. 
720,  80  N.  W.  827. 

A  contract  to  pay  an  attorney  for  his  serYlces  a  certain  portloB 
<Nt  the  recoYery,  contingent  entirely  upon  his  success  In  the  soi^ 
Is  not  champertous,  but  Yalid:  McDonald  y.  Chicago  etc  B.  B.  Go, 
20  Iowa,  170;  Newkirk  y.  Cone,  18  lU.  449;  Jewel  y.  Neldy,61  Iowa, 
290,  16  N.  W.  141;  Stewart  Y.  H.ft  T.  C.  By.Co.,62  Tex.246;  Jeffries 
Y.  Mutual  Life  Ins.  Co.,  110  U.  8.  305,  4  Sup.  Ct  Bep.  8;  Cross  y. 
Bloomer,  6  Baxt  74;  unless  some  unfair  adYantage  Is  taken  of  the 
client:  DaYis  y.  Webber,  66  Ark.  100,  74  Am.  St  Bep.  81,  49  &  W. 
822.  But  while  an  attorney  has  a  right  to  contract  for  a  omtto- 
gent  fee,  or  for  a  percentage  upon  the  amount  recoYered,  he  cas- 
not  lawfully  purchase  a  claim  upon  the  consideration  that  be  wfll 
prosecute  it  In  his  own  name  for  a  part  of  the  amount  recoYsred: 
Dahms  y.  Sears,  13  Or.  47,  11  Pac.  801.  A  contract  made  after  a 
suit  is  determined  to  pay  an  attorney  out  of  moneys  collected  in 
such  suit  is  not  champertous:  Walker  y.  Cuthbert,  10  Ala.  213.  A 
contract  between  attorney  and  client  that  the  former  is  to  hsYe 
half  the  amount  of  a  ludgmentl  for  collecting  it  is  not  within  the 
law  against  champerty,  if  made  after  final  Judgment:  Floyd  y. 
Goodwin,  8  Yerg.  484,  29  Am.  Dec.  130. 

According  to  the  common  law,  as  generally  recognised  in  the 
United  States,  whereYer  it  has  not  been  modified  by  statute^  en 
agreement  by  an  attorney  to  prosecute  at  his  own  expense  a  snlt, 
in  the  subject  matter  of  which  he  personally  has  and  claims  no 
Interest,  present  or  contingent,  in  consideration  of  recelYing  a  speo 
ifled  part  of  what  he  may  recoYer,  is  champertous  and  Yoid,  and 
such  contracts  hsYo,  thwefore,  been  held  in  the  following  cases  to 
be  champertous,  unenforceable,  and  Yoid;  Peck  y.  Heurich,  167  U. 
S.  624,  17  Sup.  Ct  Bep.  027;  Stearns  y.  Felker,  28  Wis.  594;  Kelly 
Y.  Kelly,  86  Wis.  370.  56  N.  W.  637;  Miles  y.  Mutual  etc  Life  Assn., 
108  Wis.  421,  84  N.  W.  159;  Gilbert  y.  Holmes,  64  IlL  548;  Haber 
Y.  Johnson,  68  Minn.  74,  64  Am.  St  Bep.  456,  70  N.  W.  806;  In  re 
Dvans,  22  Utah,  366,  62  Pac.  913;  Nelson  y.  Bysus,  21  Utah,  202. 
60  Pac  657;  Croco  v.  Oregon  Short  Line  R.  R.  Co.,  18  Utah,  811,  64 
Pac.  985;  Atchison  etc.  R.  R.  Co.  v.  Johnson.  29  Kan.  218;  Martin 
V.  Clarke,  8  R.  I.  389,  5  Am.  Rep.  580;  Taylor  y.  HInton,  66  Ga.  743; 
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<^ecr  r.  Frank,  179  lU.  570,  53  N.  El  965;  Gammons  v.  Johnson,  70 
ilinn.  76,  78  N.  W.  1035;  Thompson  v.  Reynolds,  73  lU.  11;  Board- 
maa  v.  Thompson,  25  Iowa.  487;  Hyatt  v.  Burllngrton  etc.  Ry.  Ck).. 
08  Iowa,  662,  27  N.  W.  815;  Low  v.  Hutchinson.  87  Me.  196;  Beld- 
ing  V.  Smytbe,  138  Mass.  530;  Lancy  v.  Havender,  146  Mass.  615, 
16  N.  E.  464;  Hayney  v.  Coyne,  10  Heisk.  339;  Johnson  v.  Van 
Wyck,  4  App.  Cas.,  D.  O.,  294.  That  such  a  contract  is  void  for 
mamtenance,  see  Quigley  v.  Thompson,  53  Ind.  317.  Under  a  stat- 
ute providing  that  all  contracts  made  in  consideration  of  services 
to  be  rendered  In  the  prosecution  or  defense*  in  or  out  of  court* 
«f  any  suit  by  any  person  not  a  party  on  record  in  such  suit,  where- 
by any  part  of  the  thing  sued  for  is  to  be  received  by  such  person 
for  his  services  or  assistance,  shall  be  void,  it  is  not  necessary  that 
an  action  shotild  be  pending  to  render  the  contract  champertous 
and  void:  Roberts  y.  Yancey,  94  Ky.  243,  42  Am.  St  Rep.  857,  21 
8.  W.  1017. 

But  as  it  is  an  essential  element  of  a  champertous  contract  that 

the  attcNiiey  is  to  contribute  to  the  expenses  of  the  litigation,  for 

s  part  of  the  thing  in  dispute,  or  some  profit  out  of  it:  Duke  y. 

Harper.  66  Mo.  61.  27  Am.  Rep.  314;  Jewel  v.  Neidy,  61  Iowa,  299, 

16  N.  W.  141;  Allard  v.  Lamirande,  29  Wis.  502;  Moody  v.  Harper, 

38  Miss.  599;  monographic  note  to  Bowman  v.  Phillips,  13  Am.  St. 

Rep.  299,  on  what  contracts  of  attorneys  are  void  as  against  public 

policy;  a  contract  between  an  attorney  and  client  that  the  former 

iB  to  receive  as  compensation  for  his  services  a  specified  part  of  the 

iubject  matter  of  litigation  is  not  champertous,  but  valid,  if  the 

attorney  does  not  agree  to  conduct  the  suit  at  his  own  expense: 

Diike  V.  Harper,  66  Mo.  51,  27  Am.  Rep.  814;  Moody  v.  Harper,  38 

MlBs.  500;  Jeffrie©  v.  Mutual  Life  Ins.  Co.,  110  U.  S.  306,  4  Sup.  Ct. 

Rep.  8;  Aultman  v.  Waddle,  40  Kan.  195,  19  Pac.  730;  Richards  v. 

Thompson,  43  Kan.  209,  23  Pac.  106;  Jewel  v.  Neidy,  61  Iowa.  299, 

16  N.  W.  141;  Allard  v.  Lamirande,  29  Wis.  502;  Dockery  v.  Mc- 

^Uan,  93  Wis.  381,  67  N.  W.  733;  West  Chicago  Park  Commrs.  v. 

Coleman,  108  111.  591;  Nickels  v.  Kane,  82  Va.  309;  McPherson  v. 

Cox,  96  U.  S.  404;  and  In  some  Jurisdictions  even  the  attorney's 

payment  of  costs  and  expenses,  or  bis  agreement  to  do  so,  does  not 

wader  such  a  contract  champertous:  Hoffman  v.  Vallejo,  45  Cal. 

W4;  Wildey  v.  Crane,  63  Mich.  720,  80  N.  W.  820;  Hassell  v.  Van 

Houten,  39  N.  J.  Eq.  106;  especially  where  the  contract  between  the 

^^Mie^  for  the  attorney's  compensation  contains  an  agreement  that, 

^  case  of  the  attorney's  failure  to  win,  the  costs  and  expenses 

advanced  by  the  attorney  shall,  in  whole  or  in  part,  be  returned 

^y  the  client  to  his  attorney:  Wallace  v.  Chicago  etc.  Ry.  Co.  (Iowa, 

^M  1900).  84  N.  W.  662;  Reece  v.  Kyle,  49  Ohio  St  475,  81  N.  B. 

''^'^-   A  contract  that  the  attorney  shall  have  for  his  compensation 

*  specified  portion  of  the  recovery,  the  attorney  to  pay  no  costs 

^  expenses,  except  his  own  personal  expenses,  is  not  champertous: 

Wlaslow  V.  Central  Iowa  Ry.  Co.,  71  Iowa,  197,  32  N.  W.  830.    Am, 
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attorney  may.  In  Arkansas,  purchase  of  his  client  an  Interest  in  the 
6\ibject  matter  of  litigation,  in  conslderati(»i  of  services  rend^wS 
and  to  be  rendered  In  the  prosecution  of  the  suit,  and  become  bonnd 
for  the  costs  in  the  prosecution  of  his  own  and  client's  rights, 
without  violating  any  law  of  champerty  in  that  state:  Lytle  ▼• 
State,  17  Ark.  008,  679;  and  an  agreement  by  an  attorney  to  put 
up  costs  and  expenses  in  the  prosecution  of  a  case  in  which  be  is 
interested  as  a  party  is  not  champertous:  Ollbert-Amold  I^and  Ca 
▼.  O'Hare,  93  Wis.  IW,  07  N.  W.  88;  Lewis  t.  Brown,  86  W.  Va. 
1,  14  S.  B.  444.  Anyone,  including  an  attorney,  may  advance  money 
to  a  poor  man,  to  enable  him  to  carry  on  his  suit,  without  Tiolating 
tlie  law  of  champerty  and  maintenance:  Ferine  ▼.  Dunn,  S  Johns. 
Ch.  508;  Bristol  v.  Dann,  12  Wend.  142,  27  Am.  Dec.  122;  HasseU 
V.  Van  Houten,  89  N.  J.  Eq.  106.  "It  is  not  against  public  policy,* 
snys  Miner  J.,  in  Pottw  ▼.  Ajax  Mln.  Co.,  22  Utah,  273,  61  Pac. 
909,  **for  an  attorney  to  loan  his  client  money  with  which  to  pay 
costs  of  suit,  nor  to  advance  the  money  necessary  to  carry  on  the 
suit  as  needed,  when  such  advances  are  made  as  a  loan,  with  the 
express  or  implied  understanding  or  agreement  for  its  repaym^t, 
and  there  Is  no  contract  of  indemnity  against  the  clients  liability  to- 
pay  costs.  A  contrary  rule  would  embarrass  the  profession  in  Its- 
legitimate  practice,  and  render  attorneys  a  constant  mark  for  dis- 
honest clients." 

A  barratrous  contract  is  Told  as  against  public  policy.    Thas,  a 
contract  between  attorney  and  client  whereby  the  latter  is  to  can- 
Tass  certain  counties  of  the  state,  to  hunt  up  claims  of  land  own- 
ers .against  railroad  companies  for  failing    to    fence   their    roads 
across  the  lands  of  such  parties,  and  to  institute  suits  on  such  cUUms- 
Against  the  railroad  companies,  after  having  blank  contracts  signed 
authorizing  the  employment  of  the  former  as  attorney,  and  the 
attorney  is  to  bring  suit  at  his  own  expense,  indemnify  the  party 
against  the  expenses  of  litigation,  accept  a  share  of  the  recovery.  If 
any,  for  his  compensation,  and  to  charge  nothing  for  his  serrlces 
if  he  does  not  succeed,  and  which  contract  forbids  any  compromise 
of  the  case  without  the  attorney's  consent,  is  peculiarly  obnoxious 
to  public  policy,  as  Involving*  chami>erty,  maintenance,  and  bar* 
ratry:  Gammons  v.  Johnson,  76  Minn.  76^  78  N.  W.  1085;  Gammons 
V.  Gulbranson,  78  Minn.  21,  80  N.  W.  779.    In  this  case  the  can- 
vasser went  over  a  number  of  counties  and  procured  over  seventy 
persons,  including  the  defendant,  to  sign  such  contracts,  bat  in  an 
action  by  the  attorney  to  recover  compensation  under  such  a  con> 
tract,  the  court  said:  "The  old  common-law  rules  on  the  subject  of 
champerty  have  doubtless  been  much  modified,  but  the  essential 
principle  upon  which  those  rules  rested,  and  the  evils  and  abuses 
at  which  they  were  aimed,  still  exist    The  general  purpose  of  the 
law  against  champerty  and  maintenance  and  barratry  was  to  pre- 
vent offi  jlouB  Intermeddlers  from  stirring  up  strife  and  eontention. 


Jan.  1901.]  Shirk  v.  Neiblb.  173 

by  rexatious  or  speculatiye  litigation,  which  would  disturb  the 
peace  of  society,  lead  to  corrupt  practices,  and  prevent  the  remedial 
process  of  the  law.  All  contracts  or  practices  which  necessarily 
and  manifestly  tmid  to  produce  these  results  ought  still  to  be  held 
roid  on  grounds  ct  public  policy.  It  Is  doubtless  the  more 
modem  doctrine  that  the  mere  taking  a  case  on  a  contingent  fee 
does  not  constitute  champerty,  and  that  it  is  not  unlawful  for  an 
attorney  to  carry  on  a  suit  for  another  for  a  share  of  what  may  be 
recoTered,  at  least  unless  he  assumes  the  risks  of  litigation  by  in- 
demnifjrini^  his  client  against  all  costs  and  expenses  of  the  same. 
But  the  Tice  in  the  conduct  of  these  parties  lies  deeper  and  much 
further  back  than  merely  entering  Into  a  champertous  contract  for 
their  compensation  for  lawful  services  performed  in  the  prosecution 
of  suits  legitimately  instituted.  According  to  the  facts  alleged  and 
offered  to  be  proved,  it  consisted  of  an  unlawful  and  barratrous 
systematic  scheme  to  work  up  and  instigate  wholesale,  vezatloua 
litigation  in  the  names  of  parties  and  concerning  subjects  to  whom 
and  which  they  were  entire  strangers,  and  in  which  they  had  no 
interest,  except  a  speculative  one  in  the  pecuniary  profit  which 
they  might  derive  from  the  litigation  which  they  had  institgated* 
and  which  in  all  probability  never  would  have  been  instituted  ex- 
cept for  their  officious  intermeddling."  The  transaction  was  held 
to  be  an  illegal,  barratrous  scheme,  and  against  public  policy: 
Gammons  v.  Johnson,  76  Minn.  76,  78  N.  W.  1036;  Gammons  v.  Oul- 
branson,  78  Minn.  21,  80  N.  W.  770;  and  see  Huber  v.  Johnson,  98 
Minn.  74,  64  Am.  St  Rep.  466^  70  N.  W.  808. 

An  attorney  does  not  forfeit  his  right  to  full  compensation  for 
services  by  entering  into  a  champertous  agreement  with  his  client, 
hut  may  ordinarily  recover  therefor  on  a  qnantmn  meruit,  notwith> 
standing  the  contract:  Rust  v.  Larue,  4  Litt  412,  14  Am.  Dec.  172; 
8teams  v.  Felker,  28  Wis.  694;  Thurston  v.  Percival,  1  Pick.  415; 
Caldwell  v.  Shepherd,  6  T.  B.  Mon.  888;  Polsley  v.  Anderson,  7  W. 
▼a.  202,  23  Am.  Rep.  613;  Gammons  v.  Johnson,  68  Minn.  488,  72 
N.  W.  663;  and  the  cUent  is  entitied  to  the  fruits  of  the  litigatioB 
after  paying  such  reasonable  compensation:  Stearns  v.  Felker,  28 
Wis.  604.  When  the  fact  that  an  action  is  being  prosecuted  under 
a  champertous  agreement  comes  to  the  knowledge  of  the  court  in 
iBy  proper  manner,  the  action  may  be  dismissed:  Kelly  v.  Kelly,  86 
Wis.  170,  66  N.  W.  637;  Norris  v.  Svans,  16  Ky.  Law  Rep.  77,  22 
&  W.  828;  but  a  champertous  contract  between  attorney  and  client 
does  not  affect  the  right  of  the  client  to  prosecute  his  action  against 
tbs  defendant  in  the  suit  for  the  prowcution  of  which  the  champer* 
tons  agreemeot  was  made,  so  long  as  no  effort  Is  made  to  enforce  such 
champertous  agreement  or  to  derive  any  benefit  from  it:  Pennsylv** 
ala  Oo.  v.Lombardo,  40  Ohio  St  1, 28  N.  El  673;  and  «ee  Atchison  etc 
R.  R.  Go.  V.  Johnson,  20  Kan.  218.  A  champertous  agreement  should 
■ot  bf  considered  In-estimatlnff  the  value  of  an  attorney's  services 
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actually  rendered:  Holloway  y.  Jjovre,  1  Ala.  246;  and  in  Ackertr. 
Barker,  131  Mass.  436,  a  client  was  allowed  to  maintain  an  actioD 
for  money  had  and  received  against  an  attorney  for  tbe  whole 
amount  recovered  nnder  a  contract  Toid  for  champerty  and  main- 
tenance, less  the  costs  paid  by  him:  See  Dnmont  t.  Dnfore,  27  Indi 
263.  But  a  party  to  a  barratroua  scheme  cannot  abandon  his  origi- 
nal express  contract  and  sue  on  a  quantum  memit  for  s^rrlces  ra- 
dered  in  the  litigation.  The  mle  that  an  attorney  may,  notwiUh 
standing  a  champertous  contract  for  compensation,  recover  tbe^ 
reasonable  value  of  his  services  lawfully  performed,  in  litigation 
legitimately  instituted,  does  not  apply  In  such  a  case,  l>ecause  tbe 
vice  is  not  merely  in  the  contract  for  compensation,  but  in  the  un- 
lawful and  vexatious  scheme  by  which  the  litigation  Its^f  was 
worked  up  and  instigated:  Gammons  v.  Johnson,  76  Minn.  76^  7H 
N.  W.  1085;  Gammons  v.  Gulbranson,  78  If  inn.  21,  80  N.  W.  Tl^r 
above  cited  In  this  subdivision,  where- the  facts  of  such  scheme  are 
stated,  and  distinguishing  Gammons  v.  Johnson,  69  Minn.  488,  72 
N.  W.  563.  8ee»  also,  Huber  v.  Johnson*  68  Minn.  74,  64  Am.  8t 
Bep.  456,  70  N.  W.  80a 

A  champertous  agreement  between  the  plalntUf  and  his  attorney 
is  no  defense  to  the  action  against  the  defendant:  Bumes  v.  Scott,. 
117  U.  S.  582,  6  Sup.  Ct  Rep.  865;  Cleveland  etc  By.  Co.  v.  Davis,. 
10  Ind.  App.  342,  86  N.  B.  778,  87  N.  B.  1060;  Omaha  etc.  By.  On.  v. 
Brady,  30  Neb.  27,  57  N.  W.  767;  Ghamberlain  t.  Grimes,  42  Nebu 
701,  W  N.  W.  '.)48:  Croco  V.  Oregon  Short  Une  R.  R.  Co.,  18  Utalw 
811,  54  Pac.  985;  Robison  v.  Beall,  26  Ga.  17;  Small  v.  Chicago  etc» 
B.  R.  Co.,  55  Iowa,  582,  8  N.  W.  437;  Zeigler  v.  Mixe,  132  Ind.  403, 
81  N.  E.  945;  Gage  v.  Du  Puy,  137  IlL  652,  24  N.  B.  541,  26  N.  K. 
886;  Connecticut  etc.  Ins.  Ca  v.  Way,  62  N.  H.  622.    It  is  no 
ground  for  abatement  of  the  action:  Allison  v.  Chicago  etc.  R.  R. 
Co.,  42  Iowa,  274;  Missouri  Ry.  Co.  v.  Smith,  60  Ark.  221,  29  &  W. 
752.    The  fact  that  the  contract  is  void  does  not  affect  the  clienfs. 
right    to    recover   against    his    debtor:  Wehmhoff  v.  Rutherford,. 
98   Ey.   91,  32   S.   W.   28&    Contra,   showing  wh^   the  defend- 
ant, after  a  compromise,  may  treat  a  champertous  contract  as  void: 
Atchison  etc.  R.  R.  Co.  v.  Johnson,  28  Kan.  21&    The  defense  of 
champerty  can  only  be  set  up  when  the  champertous  contract  itself 
is  sought  to  be  enforced,  and  is  available  only,  If  at  all,  to  tlie^ 
plaintiff  in  a  suit  against  him  on  the  contract:  Straw-Saiswortli' 
Mfg.  Co.  V.  Cain,  20  Wash.  851,  55  Pac.  821;  Courtrlffht  v.  Bumev 
13  Fed.  317;  Cleveland  etc.  Ry.  Co.  v.  Davis,  10  Ind.  App.  342,  36> 
N.  B.  778,  37  N.  B.  1069;  Omaha  etc.  Ry.  Co.  v.  Brady.  89  Neb.  27, 
57  N.  W.  767.    A  stranger  to  a  contract  affected  with  champerty 
cannot  make  that  defense  against  it:  Davis  v.  Settle,  43  W.  Ya. 
17,  26  S.  B.  557.    A  champertous  contract  betwe^i  a  plaintiff  and 
his  attorney,  affecting  the  proceeds  to  be  recovered  in  a  suit  does 
not  permit  the  defendant  to  avoid  a  legal  obligation:  Potta  v.  AJax. 
Min.  Co.,  22  Utah,  273,  61  Pac.  999;  and  a  defendant,  on  the  trlal» 
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cannot  Inquire  whether  the  arrangement  between  the  plaintiff  and 
his  attorney,  as  to  the  latter's  compensation,  is  champertous:  Mc- 
Llmans  t.  Lancaster.  63  Wis.  596,  23  N.  W.  689;  Denman  t.  John*^ 
ston,  86  Mich.  387.  48  N.  W.  565;  unless,  perhaps,  for  the  purpose 
of  affecting  the  credibility  of  the  attorney,  If  he  offers  himself  as  a 
witness:  Denman  y.  Johnston,  85  Mich.  367,  48  N.  W.  565.  But 
champerty  between  the  plaintiff  and  his  attorney  may  be  shown  by 
the  plaintiff:  Belding  y.  Smythe,  138  Mass.  530;  and  champerty  l» 
no  defense  to  an  action  against  an  attorney  at  law  for  negligence 
and  want  of  skill:  Goodman  y.  Walker,  30  Ala.  482,  68  Am.  Dec» 
134. 

CotUracU  for  Contingent  Fees,— An  attorney's  compensation  may  be 
made  contingent  upon  his  success,  and  be  made  payable  by  per- 
centage or  otherwise  of  the  proceeds  of  the  litigation.  Such  con- 
tracts are  common,  and  while  their  propriety  has  been  yehemently 
debated,  they  are  not  illegal  as  contrary  to  public  policy  or 
otherwise,  and,  when  fairly  made,  are  steadily  enforced:  Fowler 
y.  Callan.  102  N.  Y.  395,  7  N.  EX  160;  Croco  v.  Oregon  Short 
Lhie  B.  R.  Ck>.,  18  Utah,  311.  54  Pac.  985;  Dayis  y.  Webber.  66  Ark» 
190,  74  Am.  St  Bep.  81,  49  S.  W.  822;  Rector  y.  Rose.  62  Ark.  279» 
36  a  W.  898;  Hoffman  y.  Vallejo,  45  Cal.  564;  Bergen  v.  Frisbie, 
125  CaL  168,  57  Pac.  784;  Newkirk  y.  Cone.  18  111.  449;  Funk  y^ 
Mohr.  185  IlL  395.  57  N.  K  2;  North  Chicago  etc.  R.  R.  Oo.  y.  Ackley» 
K  UL  App.  572;  Jewel  y.  Keidy,  61  Iowa,  299,  16  N.  W.  141;  Louis- 
Tille  Gas  Go.  y.  Hargis,  17  Ky.  Law  Rep.  1190,  33  S.  W.  946;  Mar- 
tines  y.  Succession  of  Viyes,  32  La.  Ann.  305;  Cain  y.  Warford.  33 
Hd.  23;  BlaisdeU  y.  Ahern,  144  Mass.  393,  59  Am.  Rep.  99.  11  N.  E. 
nsi.  Dayis  y.  Commonwealth.  164  Mass.  241,  41  N.  Bi  292;  County  of 
Chester  y.  Barber,  97  Pa.  St  455;  Perry  y.  Dicken,  106  Pa.  St.  83» 
Gl  Am.  Rep.  181;  Fellows  y.  Smith,  190  Pa.  St  301,  42  Atl.  678; 
'^Tierfer  y.  Riylere  (Tex,  Ciy.  App.,  Feb.  1899),  49  S.  W.  697;  Lewis 
/.  Broun,  86  W.  Va.  1»  14  a  B.  444;  Gilchrist  y.  Brande,  58  Wis. 
184,  15  N.  W.  817;  Dale  y.  Bichards,  21  D.  C.  812;  Ex  parte  Plitt.. 
2  WaU.  Jr.  453,  Fed.  Cas.  No.  11,22a  Thus,  an  agreement  to  pay 
a  proctor  in  an  admiralty  case,  out  of  the  proceeds  of  a  recoyery 
is  yalid  and  enforceable:  The  Alice  Strong,  57  Fed.  249;  and  there 
is  nothing  Illegal,  immoral,  or  against  public  policy,  in  an  agree- 
ment'by  an  attorney  for  a  contingent  fee  or  a  share  of  the  pro- 
ceeds, to  present  and  prosecute  claims  against  the  United  States: 
Taylor  y.  Bemiss,  110  U.  8.  42,  8  Sup.  Ct  Rep.  441;  Stanton  y. 
Embrey,  98  U.  S.  548;  Manning  y.  Perkins,  85  Me.  172,  26  AU.  1015. 
A  contract  to  pay  an  attorney  a  percentage  of  the  yalue  of  the 
subject  matter  in  litigation  to  secure  "a  fayorable"  decision  from 
the  land  department  is  not  contrary  to  good  morals  or  public  policy: 
Beigen  y.  FHsbie,  125  CaL  168,  57  Pac.  784.  An  agreement  for  a 
contingent  fee  does  not  make  the  attorney  a  party  to  the  action: 
GUchrist  y.  Brande,  58  Wis.  184,  15  N.  W.  817;  nor  does  his  agree- 
ment for  a  certain  percentage  of  recovery  make  him  a  necessary 
party  plaintiff,  and  he  need  not  be  Joined  as  such:  McDonald  y» 
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Chlca^  etc.  R.  R.  Ck>.,  26  Iowa,  19i  96  Am.  I>ee.  114.  A 
ditlonal  obligation  to  paj  an  attorney  an  extra  fee  la  €MBB  of 
-cesa,  In  an  action  to  which  the  obligor  1b  not  a  party,  la  gtrea 
upon  a  Talld  and  anffldent  consideration.  If  snch  obligor  la  a  parly 
to  other  snita  In  which  the  same  qnestion  la  taToIred:  OUj  t. 
BftUard,  9  Rob.  <La.)  808»  41  Am.  Dec.  828. 

An  attomey*8  contingent  fee  of  flye-twelftha  of  whaterer  the 
client  maj  "realiae**  out  of  certain  litigation  means  flTe-twdftha  of 
the  gross  amount  recovered,  without  deduction  for  the  expenae  of 
litigation  or  settlement  attending  the  tranaactlon:  Funk  t.  Mohr, 
185  IlL  886,  67  N.  B.  2.  His  agreement  to  collect  bonda  for  twenty- 
live  per  cent  of  the  "amount  made**  entitlea  him  to  one-foorth  of 
the  amount  collected  on  the  l>ond8  by  ault  or  otherwise:  Ijamed  v. 
Dubuque,  86  Iowa,  166,  53  N.  W.  106;  but  where  the  dlent  agieei 
to  pay  a  fee  of  fifty  dollars,  and  also  a  percentage  of  the  dianiagei 
which  he  may  recover  In  the  action,  he  la  answerable  only  for  a 
percentage  of  the  damages  received,  not  for  such  percentage  of 
the  Judgment  obtained:  Fisher  ▼.  Myllna,  42  W.  Ya.  638»  t6  &  ■. 
809.  If  the  compensation  agreed  upon  la  contingent  on  the  aoe- 
«e8sful  result  of  the  suit,  the  measure  of  damages  la  not  the  eoa- 
tingent  fee,  but  the  reasonable  value  of  the  aervlcea  rendered  by 
the  attorney:  French  v.  Cunningham,  149  Ind.  682,  49  N.  B.  T97. 
A  contract  for  a  contingent  fee  made  by  the  mother  and  sole  next 
of  kin  of  a  decedent,  though  binding  on  her,  does  not  bted  her 
descendants,  nor  the  estate  toward  which  ahe  stands  In  no  other 
relation  than  that  of  distributee:  Sloan's  Sstate,  lei  Pa.  8t  287,  tt 
Atl.  1084. 

Under  some  drcumstancea  an  attorney  having  a  contract  for  a 
contingent  fee  may  recover  on  a  quantum  meruit  Thn8»  where 
an  attorney  made  a  special  contract  to  prosecuta  a  ault  for  a  ce^ 
tain  fixed  fee  and  a  further  contingent  fee  to  case  of  success,  and 
the  client  afterward  dismissed  the  case  without  the  attorney's  con- 
sent, the  attorney  la  not  entitled  to  recover  the  whole  contingent 
fee,  but  can  recover,  either  on  a  apeclal  count  or  quantum  meruit, 
reasonable  value  for  his  services:  Polsl^  v.  Anderson,  7  W.  Ya. 
202.  23  Am.  Rep.  613.  So  in  case  of  a  special  contract  for  legal 
services  for  a  percentage  of  the  recovery,  where  the  services  are 
wrongfully  prevented  by  the  client,  and  where  the  attorney  holds 
himself  continually  ready  to  serve,  he  may  claim  the  whole  com- 
pensation agreed  on,  subject  to  such  abatement  as  would,  in  the 
natural  course  of  things,  have  been  tocurred  by  him  If  the  services 
had  been  continued:  Brodle  v.  Watkina,  88  Ark.  546,  84  Adl  R«p. 
49.  Where  the  complete  performance  of  an  attorney's  aenrlcea  has 
been  rendered  Impossible,  or  otherwise  prevented^  by  the  dioit. 
the  attorney  may,  as  a  rule,  recover  on  a  quantum  mttult,  for.  tba 
services  rendered  by  him:  French  t.  Cunningham,  149  Ind.  882,  48 
N.  B.  797;  but  a  lawyer  who  haa  violated  his  contract  for  a  coa- 
tlngent  fee  cannot  recover  on  a  quantum  meruit  wilhevf  aiowtag 


Jan.  1901.]  Shirk  v.  Neible.  177 

tbe  performance  of  services,  and  that  those  services  were  of  beneAl 
to  his  client:  Moyers  y.  Graham,  IS  Lea,  57.  If  an  attorney  le 
employed  by  a  county  to  prosecute  an  action  against  a  coimty 
efflcer  to  recover  moneys  alleged  to  be  illegally  retained,  under  an 
agreement  whereby  his  compensation  is  made  condngent  upon  the 
success  of  the  suit,  and  he  is  discharged  before  the  termination  of 
the  suit,  he  cannot  recover  damages  for  the  breach  of  the  contract 
of  employment,  where  it  appears  that  the  suit  ought  not  to  hare 
resulted  in  favor  of  the  county  had  it  been  prosecuted  to  Judgment: 
fiwlnnerton  t.  Monterey  Co.,  76  Oal.  118,  18  Pac.  185. 

While  a  contract  for  a  contingent  fee  is  not  illegal  where  the 
init  is  of  a  legitimate  character,  it  is  otherwise  where  the  em- 
ployment of  the  attorney  is  of  an  unlawful  character.    Thus,  if 
he  agrees  to  prosecute  a  suit  on  a  contingent  fee  and  bear  the  costs 
and  expense  of  litigation,  the  agreement  Is  champertous  and  can- 
not be  enforced  in  law  or  in  equity.    So  his  agreement  to  prosecute 
a  salt  on  a  contingent  fee  is  void,  If  part  of  the  consideration  for 
bis  undertaking  Is   that  another  attorney  shall  render  his  services 
and  bear  the  costs  and  expense  of  litigation:  Oeer  v.  Franic,  179 
HI  570,  63  N.  B.  906.    An  attorney  may  recover  compensation  for 
purely  professional  services  in  procuring  legislation  in  which  his 
client  is  interested;  but  when  the  agreement  between  attorney  and 
client  provides  for  compensation  contingent  on  the  amount  recovered 
tnder  such  legislation  when  procured  by  the  attorney,  the  con- 
tnct  is  against  public  policy  and  cannot  be  enforced:  Spalding 
Y.  Bwing,  149  Pa.  St  876,  84  Am.  St  Rep.  006.  24  AtL  819;  Trist 
V.  Child,  21  WalL  441.    A  contract  to  give  an  attorney  a  certain 
percentage  of  a  claim  against  the  United  States  government  toit 
•ervlces  In  collecting  it  is  void  as  against  public  policy,  when  such 
services  consist  in  procuring  legislation  compelling  the  payment 
of  the  claim:  Spalding  v.  Bwing,  149  Pa.  St  876,  84  Am.  St  Bep. 
iK)8k  24  AtL   219;  Trist  v.  Child,  21  Wall.  441.    So,  if  the  valid 
part  of  an  attorney's  contract  is  blended  and  confused  with  the 
part  wlilch  is  forbidden,  compensation    cannot  be  recovered  for 
either  part,  as  the  whole  is  a  unit  and  indivisible,  and  that  which 
Is  bad  destroys  the  good:  Trist  v.  ChUd,  21  Wall.  441.    But  unless 
tbtte  is  something  on  the  face  of  the  contract  which  shows  that 
the  means  and  methods  to  be  used  by  the  attorney,  or  which  were 
used  by  him,  were  improper,  the  presumption  is  that  a  contract 
for  a  contingent  fee  is  valid  and  enforceable:  Bergen  v.  FIrisbie, 
125  GaL  168,  57  Pac  784.    Ck>ntracts  for  contingent  fees  will  not 
be  countenanced  in  proceedings  for  divorce  or  alimony.    Such  fees 
b  these  proceedings  are  Ticious,  because  the  law  does  not  favor 
^▼orce,  but  does  favor  marriage,  and  will  not  sanction  contracts 
tntended   to   promote   its    dissolution  by  lending  itself    to  their 
enforcement    All  such  contracts,  in  these  cases,  shonld  be  held 
iOegal  and  void,  as  contrary  to  public  policy:  Newman  v.  Freltas, 
120  CaL  268,  61  Pac  907;  Brlndiey  v.  Brindley,  121  Ala.  429,  » 
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Sontb.  751.  So  it  has  been  held  that  the  givingr  of  conUngrat  fees, 
or  compensation  for  senrices  rendered  to  the  public,  to  contrary 
to  sound  policy,  as  where  a  county  agrees  to  glre  attorneys  a 
contingent  fee  to  enable  its  commissioners  to  lawfully  place  upon 
the  tax  list  certain  lands  which  the  assessor  has  erroneously  Itft 
off  of  the  assessment-rolL  Buch  a  contract  to  void  as  against  publie 
policy:  Ck>unty  of  Platte  v.  Oerrard,  12  Neb.  244^  11  N.  W.  29a 

dmtracti  m  to  PariiiCular  fi«rvioes.— An  attorney,  as  such,  to  not 
entitled  to  compensation  for  acting  as  a  lobbyist:  Mattw  of  Knapp, 
6  Abb.  N.  G.  806,  69  How.  Pr.  387;  Trtot  v.  OhUd.  21  WalL  441;: 
nor  are  such  services  embraced  In  the  employment  of  an  attorney 
to  conduct  a  suit:  Judah  y.  Trustees,  16  Ind.  58.  A  ocmtract  be- 
tween attorney  and  client,  that  the  former  shall  render  hto  pro- 
fessional serrices  "in  the  courts  of  thto  state,"  in  acti^ma  to  test 
the  yalidity  of  the  latter*8  title  to  certain  real  estate,  does  not 
bind  him  to  render  seryices  in  a  federal  court,  in  an  action  brought 
therein  to  test  the  yalidity  of  the  same  title:  Mahoney  y.  Bergin* 
41  Gal.  423.  If  an  attorney  is  employed  to  defend  a  person  charged 
with  crime,  but  a  change  of  venue  to  had  to  another  county,  wherein 
the  attorney  obtains  an  allowance,  as  for  a  poor  person*  to  be  paid 
by  the  county  wherein  the  indictment  was  found,  such  allowance 
covers  only  the  value  of  the  s^vicea  rendered  in  the  county  to 
which  the  change  was  taken,  and  the  attorney  to  entitled  to  re- 
cover for  services  rendered  in  the  county  wherein  the  indictment 
was  found,  and  in  the  supreme  court,  on  appeal:  OheelL  v.  Schwarts^ 
70  Ind.  S39. 

If  there  to  a  general  employment  of  an  attorney  for  an 
agreed  sum,  it  to  error  to  tell  the  jury  that  no  additional  aum  can 
be  charged  for  services  rendered  under  such  employment,  uniesa 
there  was  an  express  agreement  to  pay  therefor:  Bartholomew  v. 
liangsdale,  35  Ind.  278.  The  fact  there  to  a  contract  betweeo  attor- 
ney and  client  that  the  former  shall  porform  certain  services  does 
not  repel  the  presumption  that  the  client  haa  promtoed  to  pay  tbe 
attomey  for  other  services  rendered  at  the  client's  request,  al- 
though there  has  been  no  express  promise  to  pay:  Isham  y.  Parker, 
8  Wash.  755,  29  Pac.  635.  It  an  attorney  has  been  employed  by  cor- 
respondence to  attend  to  a  case  '*in  the  supreme  court,"  but  the 
case  haa  first  to  go  to  the  "appellate  court,"  and  preparation  to  being 
made  to  take  the  case  there,  a  court  to  justified  in  finding  that  the 
special  contract  retoted  to  the  appeUate  court,  and  not  the  supreme 
court,  where  the  whole  correspondence  betwemi  attorney  and  client 
showed  that  the  services  contracted  for  were  services  In  the 
applets  court:  Sanders  y.  Beelye,  128  IlL  881,  21  N.  BL  801. 

A  lawyer  employed  to  assist  in  the  collection  of  a  debt  cannot 
recover  for  twenty  writs  when  only  one  to  necessary,  nor  can  be 
recover  for  term  fees  in  the  suits  thus  unnecessarily  commenced: 
Timberlake  y.  Grosby,  81  Me.  24»,  18  AtL  808;  and  a  client  who 
employs  a  towyer  to  try  cases  before  commissioiiers  at  forty  doUais 
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t  case  and  guarantees  two  cases  per  week,  Is  not  liable  to  tb» 
attorney  for  any  cases  furnished  to,  but  not  tried  by,  him:  Smldt 
T.  Desmr,  84  N.  Y.  8upp.  158;  18  Misc.  Repi.  254.  An  attorney's 
agreement  to  recelye  ''what  any  gentleman  of  the  bar  would  con- 
sider reasonable"  Is  at  most  an  agreement  to  arbitrate  and  does 
not  bar  an  action:  Bank  y.  Biartin,  4  Ala.  615.  An  attorney  who 
raiders  legal  services  for  a  railway  com];>any  for  a  certain  year 
may  recover  therefor  although  he  was  carried  that  year  free  of 
charge  on  an  annual  pass  issued  to  him  by  the  receiver  of  the 
company:  Ohio  etc  Ry.  Co.  y.  Smith,  5  Ind.  App.  86^  81  N.  B. 
STL  An  attorney's  agreement  to  attend  to  the  business  of  a  bank» 
to  the  end  of  the  current  year,  does  not  oblige  him  to  attend  to 
bnsbiess  unfinished  at  the  end  of  the  year:  Bank  of  Alabama  y. 
Marttai,  4  Ala.  615.  If  he  is  employed  by  a  bank  for  two  years  to 
make  collections,  he  Is  entitled  to  his  percentage  on  judgments 
obtained  during  the  term  of  service,  whether  he  received  the 
money  on  them  during  the  term  or  not:  State  v.  Hawkins,  28  Ho» 
36&  An  attorney  who  agrees  to  defend  a  person  indicted  for  crime 
Is  not  bound  to  defend  a  suit  upon  a  scire  facias  on  the  forf elturo 
of  the  bond  for  his  appearance  to  answer  to  the  indictment:  Head* 
ley  y.  Good,  24  Tex.  232.  If  the  trustees  of  a  copartnership  con- 
tract with  an  attorney  to  prosecute  and  defend  all  suits  for  and 
against  the  firm  growing  out  of  the  business  carried  on  by  tho 
trustees,  the  ccmtract  does  not  cover  a  suit  between  benefldarleo 
of  the  company  to  adjust  their  respective  rights,  and  in  which  tho 
trustees,  by  reason  of  their  office,  are  only  incidentally  involved: 
McGutcheon  y.  Loud,  71  Mich.  488,  89  N.  W.  569.  An  order  made 
by  the  school  trustees  of  a  city,  authorizing  the  employment  of  an 
attorney  to  prosecute  a  county  auditor  for  failing  to  pay  over 
mon^  due  from  him  to  the  "school  city'*  does  not  authorise  the 
attorney  to  bring  a  civil  suit  to  try  the  question  as  to  who  are  the 
legal  trustees,  and  the  '^school  city*'  is  not  answerable  for  the 
attorney's  compensation  for  such  services:  Baldwin  v.  School  City, 
78  Ind.  846.  The  employment,  by  a  county,  of  an  attorney,  '*ln  all 
matters  pertaining  to  the  building  and  construction  of  turnpikes  and 
macadamized  roads,'*  and  in  "all  matters  thereto  relating,*'  includes 
the  defense  of  a  suit  in  equity  to  enjoin  the  commissioners  from 
iBSoing  bonds  for  the  purpose  of  constructing  the  turnpikes  and 
loada^  and  the  attorney  cannot  recover  additional  compensation 
for  his  services  in  such  a  suit:  Lindsay  v.  Colbert  County,  112  Ala* 
400,  20  South.  687.  If,  during  the  settlement  of  an  estate,  the 
administrator  agrees  to  pay  an  attorney  at  the  rate  of  five  dollars 
a  day  for  his  services,  and,  in  addition,  an  amount  equal  to  five 
per  cent  of  all  he  may  save  or  make  the  estate  by  excepting  to  the 
settlements  made  by  the  commissioner,  the  attorney  is  not  entitleA 
to  a  commission  on  what  is  conceded  to  be  owing  to  the  estate^ 
bat  only  en  what  la  secured,  saved,  or  made  te  the  esUte  by  sk« 
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ceptlons  filed  by  the  altornoy:  Mcllroy  v.  Russell.  15  Ky.  Law  Rep. 
740,  12  8.  W.  1067. 

OompromiM  and  Its  Effect— Con tractM  not  to  Compramlae.— The  par* 
ties  to  a  controversy  may  settle  it,  before  Judgment  or  before  a 
Hen  baa  attached,  witboat  consulting  the  wishes  of  their  attorneys, 
or  eyen  against  th^ir  wishes:  Stephens  y.  Naabyille  etc  By*.  10 
Lea,  448;  Wright  y.  Wright,  70  N.  Y.  06;  CtoughUn  r.  New  Twk 
etc.  B.  B.  Co.,  71  N.  T.  448,  27  Am.  Bep.  76;  Sulliyan  t.  CKeefs^ 
53  How.  Pr.  426;  Ayerill  y.  Longfellow,  66  Me.  237;  Wood  r.  Andoi, 
5  Bush,  601;  Connor  y.  Boyd,  78  Ala.  885;  Swanston  t.  McNiilng 
Star  Min.  Co.,  13  Fed.  216.    A  plaintiff  baa  a  right,  in  the  exercise 
of  good  faith,  to  make  such  settlement  of  his  suit  aa  he  may  choose; 
though  he  baa  agreed  to  pay  bis  attorney  a  contingent  fee,  or  a 
percentage  or  part  of  the  subject  matter  of  litigation  in  ease  of 
recoyery:  Kusterer  y.  Beayer  Dam,  66  Wla.  471,  48  Am.  Bepu  725. 
14  N.  W.  617;  De  Graffenreid  y.  St  Louis  etc.  By.  Co.,  06  Ark. 
260,  50  8.  W.  272;  Western  Union  TeL  Oou  y.  Senuneo^  7S  Md.  $, 
20  Aa  127;  Miller  y.  Newell,  20  8.  a  122,  47  Am.  Bep.  838;  Oough- 
Un  y.  New  York  etc.  B.  B.  Co.,  71  N.  Y.  443,  27  AnL  Bep.  75,  and  see 
the  monographic  note  to  Hanna  y.  Island  Coal  Co.,  51  Am.  St.  Rep. 
262,  on  the  lien  of  attomeya    The  settlement,  however,  does  not 
have  the  effect  of  depriving  the  attorney  of  all  right  to  compensa- 
tion: Topeka  Wat^  Supply  Co.  y.  Boot,  66  Kan.  187,  42  Pac  715; 
MacKie  v.  Howland,  3  App.  Cas.,  D.  C,  461;  Weeks  y.  Wayne  Cir- 
Gult  Judges,  78  Mich.  256»  41  N.  W.  260;  Duke  y.  Harper,  8  Mo. 
AW.  206;  BarUett  v.  Odd  Fellows'  Say.  Bank,  78  CaL  &8,  12  Am. 
St.  Bep.  138,  21  Faa  743;  Swift  y.  Begiater,  97  Ga.  446,  26  &  B. 
815;  Potter  y.  AJax  Mln.  Co..  22  Utah,  278,  61  Pac.  900.    In  fact, 
some  of  the  cases  hold  that  the  attorney  may  recover  the  agreed 
compensation:  Millard  v.  Jordan,  76  Mich.   131,  42  N.  W.   1085; 
Bogert  v.  Adams,  8  Colo.  App.  185,  46  Pac  235;  Hill  y.  Ounning- 
ham,  25  Tex.  26.    In  California,  the  compromise  of  litigatieQ  by  a 
client  does  not  affect  the  rights  of  his  attorney  undtf  a  contract  for 
the  conveyance  of  land  aa  compensation.    Neither  a  client  nor  the 
opposite  party  having  iuiowledge  of  the  attorney's  rights  can  so 
compromise  an  action  as  to  defeat  the  rights  of  the  attorney  in  the 
subject  matter  of  the  action:  King  v.  Gllderaleeve,  79  QaL  504,  21 
Pac.  961.    While  an  attorney  cannot  prevent  a  compromise  by  bis 
client  (King  y.  GUdersIeeve,  76  Cal.  504,  21  Pac  961),  it  must  be 
borne  In  mind  that  a  party  muat  be  heard  in  court  through  his  at- 
torney, where  he  baa  one,  and  that  the  court  baa  no  authority  to 
recognize  anyone  in  the  conduct  or  disposition  of  the  case  exc^t 
the  attorneys  of  record:  Toy  v.  HaakeU.  128   OaL  668,  79  Am.  St. 
B^  70,  61  p^^  ^    ^  client  cannot  compromise  where  Us  attorney 
of  his  f  **'  ^*^out  the  letter's  consent,  so  aa  to  avoid  the  payment 
buQue  SB  *  ^^^santa  v.  Kortrecht,  5  Heiak.  604;  Lamed  y.  Do- 

ment,  an  ^^^*'  ^^*  ^  N-  ^'  ^^-    ^'  ^  '^^^  *"^  progressed  to  Judf- 
attorney  may  esUblish  his  interest  in  such  Judgment  le- 
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mltliig  from  his  seryices,  and  this  neither  party  to  the  litigation 
on  ignom.  They  may  settle  if  they  wish,  bnt  before  there  can  be 
any  satisfiiction  of  the  judgment,  the  attorney's  fee  mast  be  paid: 
Dafls  y.  Webber,  66  Ark.  100,  74  Am.  8t  Rep.  81,  49  &  W.  822. 
In  Oalifomla  and  Wisconsin,  a  contract  between  attorney  and 
dicnt  that  the  latter  shall  not  compromise  the  suit  is  yalid:  HoflP' 
man  t.  YaUejo,  46  OaL  664;  Byan  y.  Martin,  16  Wis.  68.  Thus,  it 
is  not  against  public  policy  in  California  for  a  lawyer  to  undertake 
to  recover  property,  by  legal  proceedings,  for  a  part  of  the  property 
recorered,  or  obtained  by  reason  of  any  compromise  or  settlement 
of  the  matter,  and  for  the  party  claiming  the  property  to  agree  not 
to  make  any  settlement  or  compromise  without  the  consent  of  tho 
attorney:  HofTman  y.  Vallejo,  46  Oal.  66ft.  But  in  other  states  a 
contract  between  an  attorney  and  client  whereby  the  latter  is  pre- 
Tented  from  settling  or  discontinuing  his  suit  is  deemed  to  be  yoid 
u  tending  to  foster  and  encourage  litigation,  especially  where  the 
attorney  is  to  haye  a  share  of  the  recorery  as  his  compensation: 
North  Chicago  etc.  B.  R.  Go.  y.  Ackley,  171  111.  100,  48  N.  B.  222; 
Davis  y.  Webber,  66  Ark.  190,  74  Am.  8t  Bep.  81,  48  S.  W.  822; 
Key  y.  Tattler,  1  Ohio,  132;  Boardman  y.  Thompson,  25  Iowa,  487. 
Contracts  which  operate  to  prevent  clients  from  settling  their  suits 
are  not  favored  by  the  courts:  BUwood  v.  Wilson,  21  Iowa,  623;  and 
the  law  of  Ohio  tolerates  no  lien,  in  general,  which  will  prevent 
litigants  from  compromising  or  settling  their  controversies,  or  which 
tends  to  encourage,  promote,  or  extend  litigation:  Weakly  v.  Hall* 
13  Oiiio^  167,  42  Am.  Dec.  184.  A  contract  under  which  a  person 
who  is  a  stranger  to  both  parties  to  a  disputed  claim  for  damages 
agrees  with  the  claimant  to  undertake  to  hire  an  attorney,  and  to 
prosecute  a  suit  for  the  collection  of  the  claim,  entirely  at  his  own 
cost  and  expense,  for  one-half  of  what  he  may  collect  on  it,  and  the 
claimant  agrees  not  to  settle  the  claim  without  the  written  consent 
of  the  other  party  to  the  contract,  and  that  if  he  does  so  settle  he 
shall  pay  to  such  other  party  a  fixed  and  arbitrary  sum,  regardless 
of  the  amount  or  value  of  the  services  rendered  by  the  latter,  is 
void,  as  against  public  policy,  and  champertous:  Huber  y.  Johnson, 
68  Minn.  74,  64  Am.  St  Bep.  466,  70  N.  W.  806;  Gammons  v.  John- 
sou,  76  Minn.  76,  78  N.  W.  1085.  If  a  stipulation  in  a  contract  be- 
tween attorney  and  client  that  the  latter  shall  not  compromise 
without  the  former's  consent  is  not  severable  from  the  remainder 
of  the  contract,  but  was  an  inducement  for  entering  into  the  con- 
tract, the  whole  Instrument  is  void:  Davis  v.  Webber,  66  Ark.  100, 
74  Am.  St  Be|K  81,  48  S.  W.  822.  An  agreement  by  a  client  not 
to  compromise  his  suit  does  not  bind  him,  though  he  has  agreed  to 
fl^  a  percentage  or  other  designated  portion  of  a  recovery  to  his 
attorney  by  way  of  compensation  to  the  latter  for  his  services: 
Hosely  y.  Jamison,  71  Miss.  456,  14  South.  528;  Lee  v.  Vacuum  Oil 
Mo<  \M  Af    X.  578,  27  M.  B.  1018;  126  N.  Y.  670,  27  N.  B.  1020;  and 
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where  a  defendant  with  notice  of  the  contract  compromises  wltili 
the  plaintiff  wlthont  the  knowled^^  or  OMisent  of  the  latter^s  attor- 
ney, snch  defendant  Is  not  answerahle  to  the  plalntUTs  attornef 
for  the  bitter's  share  of  the  subject  matter:  North  Chicago  etc.  B. 
R.  Ga  T.  Ackley.  171  UL  100,  4Q  N.  B.  222. 

OifU  fe  AHoTMyt.— The  presumption  Is,  that  a  gift  from  a  cUot 
to  his  attorney  Is  not  Talid;  and  to  establish  snch  a  gift.  In  what- 
evtf  form  the  qnestlon  may  arise,  It  is  tncnmbent  npon  the  attorn^ 
to  show  alfirmatiTely,  not  only  that  It  was  voluntary,  but  also  that 
It  was  made  with  full  knowledge  on  the  part  oi  the  client  ol  all 
material  facti  known  to  the  attorney,  and  that  it  was  not  brought 
about  by  any  undue  influence,  either  acUrely  exerted,  or  arising 
from  the  relation  of  attorney  and  client:  Whipple  t.  Barton,  (B 
y.  H.  (OS,  8  AtL  022;  Nesbit  r.  Lockman,  84  N.  Y.  167;  Berrleu  v. 
McLane,  Hoff.  Oh.  421;  Phillips  y.  Oyerton,  4  Hayw.  (Tenn.)  291; 
Gray  r.  Bmmons»  7  Mich.  688.  A.  promise  by  a  prisons,  during 
the  relation  of  attorn^  and  dlent,  to  confer  upon  his  attorn^  a 
gratuity,  in  addition  to  a  stipulated  fee  for  defending  him.  Is  not 
binding  and  will  not  bo  enforced:  Marshall  y.  Dossett,  57  Ark.  98» 
20  8.  W.  810.  Bo,  If  a  man  is  injured,  and  his  claim  is  worth  some 
four  thousand  dollars,  but  he  gives  it  all,  exc^t  three  hundred  and 
thirty  dollars,  to  his  lawyer,  under  the  name  of  compensation  for 
getting  it,  the  transaction  is  merely  a  gift  or  so  much  as  exceeds 
just  compensation,  and,  if  the  man  Is  Indebted,  it  cannot  stand  as 
against  his  creditor:  Colgan  v.  Jones,  44  N.  J.  Eq.  274,  18  AtL  56. 
An  agreement  between  attorney  and  dlent,  while  the  relation  con- 
tinues, by  which  the  former  secures  a  gift  on  a  larger  compeuBatioa 
than  was  stipulated  for  when  he  undertook  the  business,  is  invalid, 
and  its  enforcement  will  be  restrained:  Lecatt  v.  Bailee,  8  Port  115» 
20  Am.  Dec.  248. 

Illegal  CantracU—IUu»tration9.^1t  has  been  shown  above  that 
champertous  agreements  between  attorney  and  client,  agreements 
not  to  compromise,  and  barratrous  contracts  are  contrary  to  public 
policy  and  void:  See,  also,  Huber  v.  Johnson,  68  Minn.  74^  64  Am. 
St.  Eep.  456,  70  N.  W.  806;  Gammons  v.  Johnson,  76  Minn.  76,  78 
N.  W.  1036;  Gammons  v.  Gulbranson,  78  Minn.  21,  80  N.  W.  779. 
Contracts  by  attorneys  to  advance  costs  and  to  pay  the  expenses  of 
litigation  are,  according  to  the  weight  of  authority,  contrary  to  pub- 
lic policy  and  illegal:  Nelson  v.  Evans,  21  Utah,  202,  60  Pac  557; 
In  re  Bvans,  22  Utah,  866,  62  Pac.  913;  Low  v.  Hutchinson,  S7  Me. 
196;  Boardman  v.  Thompson,  25  Iowa,  487;  but  see  Wlldey  v.  Orane, 
69  Mich.  17,  86  N.  W.  734. 

The  monographic  note  to  Bowman  y.  Phillips,  13  Am.  8t  Rei>. 
297-300,  shows  what  contracts  of  attorneys  are  void  as  against  pub- 
lic policy,  and  nothing  more  is  required  here  than  to  cite  a  few 
additional  cases.  It  is  against  public  policy  and  illegal  for  an  at- 
torney to  agree  to  protect  a  client  in  the  commission  of  crime:  Bow- 
man V.  Phillips,  41  Kan.  864,  18  Am.    St  IStep.  292,  21  Pac  230; 
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or  to  agree  to  render  services  to  preyent  the  finding  of  an  Indict- 
ment against  one  accused  or  suspected  of  crime:  Weber  y.  Shay, 
66  Ohio  at  116,  60  Am.  St  Rep.  743,  46  N.  B.  377;  or  to  so  bind 
vp  a  city  by  contract  aa  to  place  it  beyond  the  power  of  the  city  to 
establish  a  free  ferry  across  a  river,  or  to  limit  Its  charges  as  to 
toila,  wliile  the  attorney  has,  under  such  contract,  a  right  for 
twenty  years  to  one-third  of  the  rents  of  the  ferry  privileges  and 
terriee,  or  of  the  receipts  of  such  ferries  or  bridges  when  not 
rented:  Waterbury  t.  Laredo,  68  Tex.  565,  6  B.  W.  81.  A  contract 
by  a  guardian  to  pay  an  attorney  for  legal  services  out  of  tho 
estate  in  the  former's  hands,  without  an  order  of  court,  is  Inyalid: 
Morse  y.  Hinckley,  124  CaL  154,  56  Pac  896.  A  lawyer's  contract 
to  diylde  fees  with  a  third  person  if  the  latter  will  procure  employ- 
ment for  him  as  an  attorney  Is  contrary  to  public  policy  and  void: 
Alpen  y.  Hunt,  86  CaL  78^  21  Am.  St  Bep.  17,  24  Pac.  846:  Hirsch- 
bach  V.  Ketchum,  5  App.  Div.  324;  89  N.  Y.  Supp.  291;  Aiegulre 
y.  CcHrwine^  101  U.  &  106,  8  McAr.  81. 

It  Is  Illegal  for  an  attorney  to  buy  a  claim  for  prosecution,  or  to 
adyance  or  agree  to  advance  money,  etc,  to  any  person  as  an  ln« 
ducement  to»  or  as  a  consideration  for,  the  placing  In  his  hands  of  a 
claim  for  collection:  Ck>ughlin  v.  New  York  etc  R.  B.  Co.,  71  N*.  Y. 
443,  27  Am.  Rep.  75;  Dahms  v.  Sears,  13  Or.  47,  11  Pac.  891;  Allen 
v.  Hawks,  13  Pick.  79.  So,  if  an  attorney  employs  other  attorneys 
to  bring  an  action  for  damages  for  the  death  of  his  decedent,  and 
he  is  afterward  appointed  administrator,  he  cannot  make  a  contract 
with  such  attorneys  for  compensation  in  the  case  as  assistant  attor- 
ney, because  his  duties  as  assistant  attorney  are  within  the  scope 
of  his  duties  as  administrator:  In  re  Evans,  22  Utah,  866,  62 
Pac  913.  If  an  attorney  promises  his  client,  while  the  action 
is  pending,  to  Indemnify  him  against  the  legal  consequences  of 
It,  the  x^omise  is  without  consideration,  and  an  action  cannot 
be  maintained  thereon:  Mitchell  v.  Bell,  Conf.  17,  2  Am.  Dec 
627.  If  an  attorney  having  a  debt  for  collection  promises  his 
client  to  pay  the  debt  himself  If  he  fails  to  collect,  such  prom- 
ise, if  supported  by  a  sufficient  consideration,  is  valid  and  bind- 
ing. The  client's  confidence  In  his  attorney,  or  his  simple  ac- 
quiescence in  proceedings  taken  by  the  latter.  Is  not  a  sufficient 
consideration,  but  if,  upon  the  faith  of  such  a  promise,  the  client 
agrees  not  to  withdraw  the  business  from  the  attorney,  or  consents 
to  forbear  taking  proceedings  which,  but  for  the  promise,  would 
have  secured  tlie  debt,  then  the  client  can  maintain  an  action 
against  the  attorney  on  the  promise:  Morrill  v.  Graham,  27  Tex. 
646.  When  an  agreement  between  attorney  and  client  is  had,  with- 
out the  attorney  Informing  the  client  of  all  the  facts  and  circum- 
stances attending  the  subject  of  the  controversy,  the  contract  is 
presumptiydy  fraudulent,  and  the  attorney  seeking  to  recover 
thereon  must  state  facts  sufficient  to  remove  the  presumption  of 
fraud:  Ryan  y.  Ashton,  42  Iowa,  365;  Planters'  Bank  v.  Horuberger, 
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4  Cold.  531.  An  attorney  ongbt  not  to  recover  upon  a  demand  for 
■erylcea  rendered  in  "securing  eyidence**  for  a  contemplated  suit 
for  aeparatioUp  between  a  man  and  hla  wife,  wliidi  is  never  brought: 
Succession  of  Elliott,  28  La.  Ann.  183.  An  attorney  will  not  be 
permitted,  after  having  once  acted  aa  such  in  the  proaecutioo  of  a 
8uit»  and  after  having  had  opportunities  for  knowing  the  facta  of 
his  client'a  case,  to  go  over  and  render  aaaistance  to  the  adTerse 
side,  and  enforce,  In  a  court  of  equity,  a  contract  baaed  on  such 
assistance:  Valentine  t.  Stewart,  15  CaL  887,  401. 

Legal  ContracU^JUu9tratUm9.'-lt  has  been  ahown  above  that  a 
contract  by  an  attorney  for  a  contingent  fee,  or  tor  a  designated 
portion  of  the  recovery.  Is  not  against  law  or  public  policy,  but 
legal,  unless  he  agrees  to  advance  costs  or  to  pay  expenses:  See, 
also,  Newkirk  v.  Gone,  18  IlL  449;  Bergen  y.  Friable,  125  GaL  168, 
67  Pac  784;  Bachman  v.  I^wson,  109  U.  &  659,  8  Sup.  Ot  Bep. 
479;  Burbridge  v.  Fackler,  2  McAr.  407;  Bickel  r.  Chicago  etc  By. 
Co.  (Iowa,  Oct  1900),  88  N.  W.  957;  Wright  v.  Tebbitta,  91  U.  S.  252; 
Mahoney  v.  Bergin,  4X  CaL  423;  Mumma'a  Appeal,  127  Pa.  St.  474^ 
18  Atl.  6.  It  la  no  valid  objection  to  a  decree  for  the  specific  pci^ 
formance  of  an  attorney's  contract  for  a  portion  of  the  property  In 
controversy  aa  his  compensation  that  the  propery,  subsequent  to  the 
agreement,  enhanced  in  value,  and  that  the  enhanced  value  was,  In 
a  material  degn^ee,  the  result  of  the  labor  and  money  ol  the  client: 
Howard  r.  Throckmorton,  48  CaL  482.  A  county  may  lawfully  em- 
ploy counsel  to  question  the  validity  of  its  bonds,  for  the  benefit  of 
the  public,  in  a  suit  to  which  it  is  not  a  party:  County  of  Franklin 
T.  Layman,  145  IlL  138,  33  N.  B.  1094;  and  it  haa  been  held  that 
an  attorney  may  take  security  from  his  client  for  past  and  future 
services^  if  fairly  done:  Hall  v.  Orouse,  13  Hun,  557.  The  Bnglish 
rule  which  prohibits  attorneys  from  taking,  in  advance,  a  security 
for  the  payment  of  the  future  costs  of  the  litigation  is  not  in  force 
in  New  York:  Hall  v.  Orouse,  18  Hun,  557.  An  attorney  cannot, 
during  the  litigation,  secure  himself  at  the  expense  of  his  client: 
Taylor  v.  Barker,  80  S.  O.  238,  9  S.  B.  115;  but  a  note  and  .mortgage 
given  by  a  client  to  his  attorney  to  secure  payment  for  the  tatter's 
professional  services  will  be  upheld,  where  the  transaction  was 
fair,  although  the  security  was  taken  while  the  relation  of  attorn^ 
and  client  existed,  but  the  onus  of  proving  its  fairness  is  on  the 
attorney:  Whartoa  v.  Hammond,  20  Fla.  934.  A  married  woman 
whose  separate  property  has  been  attached  in  a  suit  against  her 
husband  may  lawfully  contract  for  the  services  of  an  attorney  In 
securing  Its  release;  and  she  may  pledge  her  personal  credit  for 
such  purpose:  Thresher  v.  Barry,  69  Conn.  470,  87  Atl.  1064.  A 
widow  has  a  right  to  employ  counsel  to  bring  ejectment,  and  to 
make  an  agreement  with  him  concerning  his  compensation:  Blatter 
of  Hynes,  105  N.  Y.  560,  12  N.  £V.  60;  and  a  religious  society  may 
lawfully  employ  an  attorney:  Cicotte  v.  St  Anne's  Church,  60  Mich. 
552,  27  N.  W.  GS2.    The  law  prohibiting  assignments  of  demands  ta 
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nttameys,  wo  that  the  latter  may  bring  siiit  thereon  does  not  ap- 
plj  to  a  mechanic's  Uen,  assigned  merely  for  the  purpose  of  collec* 
tloD,  and  to  avoid  expense  and  a  mnltlpUcity  of  suits:  Smedley 
T.  Dregge,  1(ML  Mich.  200,  68  N.  W.  41L  If  thore  la  nothing  la 
the  contract  Itselft  between  attorney  and  client,  or  In  the  circum- 
itances  attending  its  execution,  which  should  lead  a  oourt  to  refuse 
td  sustain  an  action  thereon,  it  will  be  upheld:  Byan  t.  Martin, 
U  Wis.  672;  and  an  attorney  may  recover  upon  a  valid  contract 
with  his  dient.  If  he  has  not  abandoned  It,  and  the  burden  of 
ihowing  abandonment  Is  on  the  defendant:  Oraddock  v.  O'Brien, 
IM  GaL  217,  87  Pac  89d.  The  contract  of  an  attorney  for  ser- 
Tlces  as  such  before  a  department  of  government  or  a  legislative 
body,  is  valid,  but  his  contract  for  lobby  services  Is  void,  and 
where  it  la  for  both,  the  entire  contract  is  vitiated:  McBratney  v. 
Cbandler,  22  Kan.  682,  81  Am.  Bep.  218;  Weed  v.  Black,  2  McAr. 
268,  28  Am.  Bep.  618.  If  third  persons  wish  to  reorganize  an  in- 
•olvent  corporation,  and  employ  an  attorney  thereof,  who  is  also  a 
Sector  therein,  to  buy  up  the  claims  of  its  creditors,  the  attor- 
wfM  relation  to  the  company  requires  of  him  the  utmost  good  faith 
toward  the  creditors  in  his  dealings  with  them,  but  the  attorney's 
falliire  to  inform  them  of  the  contemplated  reorganization  does  not 
constitute  a  fraud  upon  them  on  his  part,  where  they  have  re> 
celTed  the  full  value  of  their  claims:  Powell  v.  Willamette  etc 
B.  IL  Ok,  15  Or.  883,  15  Pac.  668. 

ReqiUremewU  in  Dealinga,  €^merally.'~ln  matters  other  than  those 
co&oeming  fees,  an  attorney  and  client  are  not  absolutely  prohibited 
by  law  from  contracting  with  each  other,  nor  doea  the  law  declare 
ill  sach  contracts  either  void  or  voidable,  but  such  a  trausactlon 
is  closely  scrutinized  by  the  courts,  and  often  declared  to  be  void- 
able, when  it  would  be  deemed  unobjectionable  between  other  par- 
ties: Bolfe  V.  Rich,  148  111.  4S6,  35  N.  B.  352;  Gibson  v.  Jeyes,  6 
Ves.  286^  277;  Pisani  v.  Attorney  General,  L.  B.  5  P.  O.  517;  Miles 
T.  firrin,  1  McGord  Bq.  524,  16  Am.  Dec.  623;  Felton  v.  Le  Breton, 
tt  OaL  457,  28  Pac  480;  Mills  v.  MiUs,  26  Conn.  218;  Bibb  v.  Smith, 
1  Dana,  582;  Morrison  v.  Smith,  130  111.  804,  23  N.  B.  241;  Starr 
T.  Vanderheyden,  8  Johns.  253,  6  Am.  Dec.  275;  Blmore  v.  John- 
ion,  148  UL  518,  86  Am.  St  Bep.  401,  82  N.  B.  413.  The  burden 
lii  therefore,  upon  the  attorney  to  show  that  the  contract  with  his 
client,  in  a  matter  of  advantage  to  hims^,  was  fair  and  equitable; 
tbat  the  client  was  fully  Informed  of  his  rights  and  interests  in  the 
•abject  mattor  of  the  transaction,  and  the  nature  and  elf  ect  of  the 
transaction  itself,  and  was  so  placed  as  to  be  able  to  deal  with 
tbe  attorney  at  arm's  length:  Kisling  v.  Shaw,  88  Gal.  425,  81  Am. 
I>ec.  M4;  Bolfe  v.  Bich,  148  IlL  436»  35  N.  B  352;  Pisani  v.  Attor- 
B«I  G^eral,  L.  B.  6  P.  0.  517;  Lewis  v.  J.  A.,  4  Bdw.  Oh.  588; 
Tancre  v.  Beynolda,  85  Minn.  476,  28  N.  W.  171;  Porter  v.  Bergen 
(N.  J.,  June,  1886),  84  Atl.  1067;  Howell  v.  Ransom,  11  Paige,  588; 
Planters'  Bank  v.  Hornberger,  4  Gold.  504;  Feltou  v.  Le  Breton,  82 
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€aL  457.  28  Pac  490;  Ck>x  r.  Delmaa,  08  Gal.  104,  88  Pac 
Miller  y.  Wbelan,  158  HL  644,  42  N.  B.  59;  Morrison  t.  Smith,  130 
lU.  804,  28  N.  S.  241;  Bochesttf  t.  Leverlnff,  104  Ind.  562,  4  N.  1. 
203;  French  t.  Ounningham,  149  Ind.  6S2,  49  N.  EL  797;  Brown  t. 
Bulkley,  14  N.  J.  Bq.  451;  Poillon  r.  Martin,  1  Sand.  Ol  660; 
Bingham  v.  Salene,  15  Or.  206,  3  Am.  8t  Rep.  162,  14  Pac  628; 
Darlington's  Bstate,  147  Pa.  St  024,  30  Am.  8t  B^.  778,  28  Aa 
1046;  United  3tate8  y.  (3offln,  88  Fed.  337;  Isham  r.  Parker,  3 
Wash.  766,  29  Pac  835;  WalUce  t.  Town,  8  Wash.  244^  36  F^ 
1080.  A  transaction  between  attorney  and  client,  which  is  ob- 
▼lously  fiiir  and  Just,  or  which  Is  proved  to  be  so,  will  be  upheld: 
Morrison  ▼.  Smith,  130  IlL  304,  23  N.  E.  241;  Conslns  t.  Partridge, 
79  Gal.  224,  21  Pac  745;  Wise  r.  Hardin,  5  S.  0.  825;  Dockery  ▼. 
McLellan,  98  Wis.  881,  67  N.  W.  733;  Baker  r.  First  Nat  Bank, 
77  Iowa,  616,  42  N.  W.  452. 

Thus,  a  lawyer's  purchase  from  his  client  of  property  obtained 
by  the  litigation  will  bo  upheld  where  the  consideration  was  ade- 
quate and  the  attorney  acted  fairly,  openly,  and  In  good  faith: 
Mitchell  T.  Golby,  95  Iowa,  202,  68  N.  W.  789;  Roman  t.  MaU,  41 
Md.  613;  Yeamans  t.  James,  27  Kan.  195;  Lacede  Bank  t.  Keeler, 
109  IlL  386;  Rochester  v.  Leyering,  104  Ind.  662,  4  N.  B.  203;  Ab 
Foe  y.  Bennett  35  Or.  231,  68  Pac.  508;  Bdwards  t.  Meyrick,  t 
Hare,  68.    An  attorney  will  not  howeyer,  be  permitted  to  purchase 
the  subject  matter  of  the  litigation,  to  the  client's  disadvantage, 
especially  during  the  pendency  of  the  confidential  relation:  Mllei 
y.  Ervin,  1  McGord  Bq.  624,  16  Am.  Dec.  623;  Gunningham  y.  Jones. 
37  Kan.  477,  1  Am.  St  Rep.  267,  15  Pac  572;  Brigham  y.  Newton, 
49  La.  Ann.  1639,  22  South.  777;  and  to  sustain  the  transactloD. 
when  questioned,  it  deyolyes  upon  the  attorney  to  show  Its  perfect 
fairness  and  equity  and  that  there  was  an  adequate  consideration: 
Dunn  y.  Record,  63  Me.  17;  Roman  y.  Mall,  42  Md.  513;  Bumham  r. 
Heselton,  82  Me.  496,  20  Atl.  80;  Miles  y.  Brvin,  1  McOord  Ekl.  S2i 
16  Am.  Dec  623;  Yeamans  y.  James,  27  Kan.  195;  Ototer  y.  West, 
93  Ky.  211,  19  S.  W.  692;  otherwise  the  transaction  cannot  be  up- 
held: Howell  y.  Ransom,  11   Paige,   538;   Wilson  y.   Cantrell.  40 
S.  a  114,  18  8.  B.  617;  Rogers  y.  R.  B.  Lee  Min.  Go.,  9  Fed.  721. 
All  dealings  between  attorney  and  client  for  the  benefit  of  ti» 
former  are  not  only  regarded  with  Jealousy  and  closely  scrutinUcd, 
but  they  are  presumptively  invalid,  on  the  ground  of  constmctlw 
fraud,  and  the  burden  is  upon  the  attorney  to  overcome  such  pre- 
sumption: Thomas  v.  Turner,  87  Va.  1,  12  S.  B.  149,  668;  Burnlwa 
▼.  Heselton,  82  Me.  495,  20  Atl.  80;  Blmore  y.  Johnson,  143  IlL  51$. 
86  Am.  St  Rep.  401,  32  N.  B.  413.    In  West  Virginia,  an  attome/* 
purchase  of  a  claim  from  his  client  during  the  existence  of  the 
confidential  relation,  is  voidable  by  the  client  though  the  attorney 
wh^t^*^^^  Ktven  an  adequate  price  for  it  and  gained  no  advantage 
aey*  T^^'  ^^^^  ^*   Black,  21  W.   Va.  617.    The  plalntirs  atior 
»    n  an  action  pending  on  appeal,  cannot  purchase  his  dieat'^ 
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claim:  Oopley  t.  Lambeth,  1  La.  Ann.  816;  and,  of  course,  an  at- 
torney iB  forbidden  to  purchase  an  interest  in  the  thing  in  contro- 
reny  adyerse  to  his  client  Such  a  purchase  is  Toid:  Ounningham 
T.  Jones,  87  Kan.  477,  1  Am.  8t  Rep.  257,  15  Pac.  572;  or  at  least 
Toidable:  Sutherland  y.  Reeye,  151  111.  384,  88  N.  Bl  180. 

An  attorney  cannot  take  adyantage  of  his  client's  inclination  to 
waste  his  estate,  to  preyent  his  heirs  from  receiying  it,  and  if  the 
client  conyeys  it  to  his  attorney,  the  deed  will  be  set  aside  nnless  the 
attorney  establishes  fairness,  adequacy  of  consideration,  and  equity 
In  the  conyeyance.  He  cannot  hold  it  for  an  adequate  consideration: 
Boss  y.  Payson,  180  m.  840.  43  N.  Bl  890.  A  client  who  seeics  to  set 
aside  a  conyeyance  made  to  his  attorney  during  the  confidential  rda- 
tion  IB  not  required  to  show  fraud  or  imposition;  and  upon  the  attor- 
ney's failure  to  sustain  the  burden  of  proying  fairness,  adequacy  of 
consideration,  and  equity,  the  transaction  will  be  regarded  by  a  court 
of  equity  as  constructiyely  fraudulent:  WiUln  y.  Burdette,  172  111. 
117, 40  N.  BL  1000;  Lewis  y.  J.  A.,  4  Bldw.  Oh.  590;  Gondit  y.  Black- 
well,  22  N.  J.  Bq.  481;  Howell  y.  Baker,  4  Johns.  Oh.  118;  McCor- 
mick  y.  Malln,  5  Blackf.  500,  523;  Thomas  y.  Turner,  87  Ya.  1,  13 
&  B.  149,  068;  Bumham  y.  Heselton,  82  Me.  406,  20  AtL  80;  Howell 
T.  RanscHn,  11  Paige,  588.  But,  if  an  attorney  has  purchased  from 
his  client  after  the  confidential  relation  has  ended,  the  client  can- 
not SToid  the  contract  without  showing  that  it  was  procured  by  ac- 
tual fraud;  Tancre  y.  B^ynolds.  85  Minn.  47%  29  N.  W.  171. 


OVBESHINBB  t.  STATE. 

[156  Ind.  187.  50  N.  B.  468.] 

STATUTES  — UPHOLDING  CONSTITUTION AUTY  OF.— 
liegislatiye  acts  are  presumed  to  be  yalld,  and  they  are  to  be  up- 
held by  the  courts,  not  only  when  clearly  authorized,  but  in  all 
cases  of  doubt,  and  until  it  is  made  clearly  to  appear  that  they 
contray^ie  some  constitutional  proylsion. 

STATUTES  —  ASSAILING  CONSTITUTIONALITY  OF  — 
PRACTICE.— One  who  assails  a  leglslatiye  act  as  unconstitutional 
mnst  be  able  to  point  out  the  particular  proyision  of  the  constitu- 
tion which  has  been  yiolated,  and  the  ground  upon  which  it  has 
heen  unequiyocaUy  infringed. 

CONSTITUTIONAL  LAW— POWER  TO  APPOINT  OFFI- 
CERS.--The  excluslye  right  to  exercise  the  power  of  appointment 
to  office  does  not  rest  in  the  executiye  department  of  the  goyem- 
ment  State  officers,  or  officers  performing  state  functions,  may  be 
chosen,  under  legislative  authority,  by  private  corporations. 

CONSTITUTIONAL  LAW— POWER  OF  STATE  DENTAL 
ASSOCIATION  TO  APPOINT  EXAMINP:US.-A  Btatnto  regulating 
the  practice  of  dentistry,  which  provides  for  the  apprl!itm«»iit  of  a 
state  board  of  five  dental  examiners,  one  by  the  govei  n<n',  one  by, 
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the  state  botrd  of  health,  and  three  by  the  state  dental  assoclatloa* 
18  not  onconatitutional  becanse  of  the  provision  which  c<«fers  pswir 
upon  the  association  to  appoint  three  of  the  members. 

J.  A.  Kersey  and  A.  B.  Steele,  for  the  appellant 


W.  L.  Taylor,  attomej  general,  Morill  ICooxes,  and  0.  CL 
Hadley,  for  the  state. 


^^  HADLEY,  J.  Appellant  was  conyicted  of  practiciBg 
dentistry  without  a  lioense,  or  certificate  of  registration,  in 
Tiolation  of  the  provisions  of  the  act  of  1899  approved  Maich 
6,  1899:  Acts  1899,  p.  479.    The  section  involved  ia  in  these 

words: 

''Sec.  2.  A  board  of  examiners  consisting  of  five  reputable 
practicing  dentists  shall  be  appointed  on  or  before  ttie  last 
Tuesday  of  June,  1899,  and  biennally  thereafter,  one  by  the 
governor,  one  by  the  state  board  of  health,  and  three  by  the 
Indiana  state  dental  association,  said  board  to  serve  for  the  term 
of  two  years  from  the  date  of  such  appointment.  When  con- 
vened said  board  shall  examine  all  applications,  issue  certificates 
thereon,  and  also  may  examine  all  applicants  for  certificates  of 
qualification  and  issue  such  certificates  to  all  such  applicants 
as  shall  pass  a  satisfactory  examination/' 

Appellant  assails  the  judgment  upon  the  ground  that  the 
statute  upon  which  it  rests  is  violative  of  section  1,  article  3, 
section  1,  article  5,  section  18,  article  5,  and  section  3,  artide  6, 
of  the  state  constitution  and  the  fourteenth  amendment  of  the 
federal  constitution.  Appellant  ^^  admits  that  he  practiced 
dentistry  without  the  license  required  by  the  statute  under  which 
he  is  prosecuted,  and  that  the  judgment  is  right  if  that  statute 
is  constitutional. 

A  statute  upon  the  same  subject  and  in  all  material  re- 
spects the  same  as  the  one  before  us  (Acts  1887,  sec  2,  p.  58; 
Bums'  Hev.  Stats.  1894,  sec.  5596)  was  held  to  be  oonstitQ- 
tional  in  Wilkins  v.  State,  113  Ind.  514, 16  N.  E.  192.  In  that 
case  the  point  was  made  against  the  act  that  the  authority  to 
appoint  three  members  of  the  board  of  examiners  was  an  en- 
largement of  the  corporate  powers  of  the  state  dental  associa- 
tion, by  special  law,  in  contravention  of  the  constitution.  Again 
the  same  statute  was  held  to  be  in  harmony  with  section  23, 
article  1,  of  the  constitution  forbidding  tiie  granting  of  privi- 
legea  which  shall  not  upon  the  same  terms  equally  belong  to 
all  citizens:  Femer  v.  State,  151  Ind.  247,  51  N.  B.  360.  It 
is  here  asserted  that  the  statute  is  bad  for  being  in  oonfiiot  with 
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the  Tarions  piOTiBions  of  the  constitution  above  aet  out,  the 
contention  being  that  the  appointment  by  tbe  state  dental 
aasociaticm  of  three  membera  of  the  board  of  examiners  was  void 
for  want  of  authorily  in  the  legislature  to  confer  the  power  of 
appointment  upon  a  private  corporation  or  individual  oni- 
fide  the  executive  department. 

The  power  of  the  general  assembly  to  enact  laws  is  snbjeot 
to  no  restrictions  save  those  imposed  by  the  state  and  federal 
coDstitutions:  Hovey  v.  State,  119  Ind.  396,  81  N.  E.  81 ;  Lowe 
V.  Board  et<^  156  Ind«  163,  59  N.  E.  466.  Its  laws  are  pre- 
iumed  to  be  valid,  and  they  are  to  be  upheld  by  the  courts^ 
not  only  when  dearly  authorized,  but  in  all  cases  of  doubt,  and 
until  it  is  made  dearly  to  appear  that  they  contravene  some 
eonstitutional  provision.  Courts  will  not,  therefore,  search  the 
constitution  for  express  sanction,  nor  for  reasonable  impli- 
cations, to  sustain  a  legidative  enactment,  but  the  successful 
assailant  must  be  able  to  point  out  the  particular  provision 
that  has  been  violated  and  the  ground  upon  which  it  has  been 
unequivocally  infringed:  Bobinson  v.  Schenck,  108  Ind.  307, 
319,  1  N.  E.  698;  Hedderick  v.  State,  101  Ind.  564,  51  Am. 
Rep.  768,  1  N.  E.  47 ;  French  v.  Stote,  141  Ind.  618,  689,  41 
N.  E.  8. 

^^  We  concede  in  fullest  terms  appellants  contention  that 
our  state  government  is  composed  of  three  distinct  and  co- 
ordinate branches,  namely,  the  legislative,  executive  (induding 
&e  administrative),  and  judicial,  and  that  the  powers  com- 
mitted by  the  people  to  one  branch  cannot  be  exercised  by 
those  performing  duties  in  another  without  express  authority 
to  do  so,  or  the  exercise  of  such  power  becomes  essential  or 
appropriate  to  the  effective  discharge  of  the  duties  imposed 
upon  such  branch.  And  while  it  has  been  many  times  decided 
by  this  and  other  courts  that,  as  a  general  rule,  the  power  of 
appointment  to  office  is  an  appropriate  executive  prerogative, 
yet,  as  said  by  MitcheU,  J.,  in  Hovey  v.  State,  119  Ind.  401,  81 
N.  E.  81 :  ^t  is  a  fundamental  error,  however,  to  assume  that 
the  exclusive  right  to  exercise  the  power  of  appointment  is 
included  in  the  general  grant  of  power  to  the  executive.''  In 
the  distribution  of  governmental  power  the  people  had  the  un- 
doubted right  to  lodge  any  part  of  it  where  it  pleased  them, 
Aud  when  expressly  placed  the  court  will  suffer  no  encroachment 
^ipou  it  by  those  acting  in  another  department;  but  where 
the  constitution  is  silent  and  the  question  is  one  of  publie 
Voticy,  or  relates  to  the  best  means  or  agency  for  the  attain- 
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ment  of  some  govemineiital  end,  it  must  be  preeiuDed  that  the 
fmnen  of  the  constitution  intended  to  in?e8t  the  legidatiTe 
body  with  a  large  discretion  in  the  selection  of  the  agencMi 
most  snitable  and  beneficial  to  the  public 

In  People  ▼.  Hurlburt,  24  Mich.  44,  93,  9  Am.  Bep.  103^ 
Cooley,  J.,  says :  ''The  legislature,  in  prescribing  new  rules,  have 
necessarily  a  large  discretion  as  to  whether  the  agencies  for  put- 
ting them  in  force  shall  be  named  by  themselves,  or  left  to 
flie  selection  of  the  ezecutiye/' 

That  eminent  expounder  of  constitutional  law.  Chief  Jnsties 
Marshall,  in  McCulloch  ▼.  Maryland,  4  Wheat  316,  on  page 
421,  says,  with  respect  to  the  federal  constitution :  ''We  admit, 
as  931  must  admit,  that  the  powers  of  the  government  are  lim- 
ited, end  that  its  limits  are  not  to  be  transcended.  ^*®  But  ws 
ttnnk  tfas  sound  construction  of  the  constitution  must  sllow  ts 
the  national  legislature  that  discretion,  with  respect  to  the 
means  by  which  the  powers  it  confers  are  to  be  carried  into 
execution,  which  will  enable  that  body  to  perform  the  high 
duties  assigned  to  it»  in  the  manner  most  beneficial  to  the 
people.  Let  the  end  be  legitimate,  let  it  be  witiiin  4fae  scope 
of  the  constitution,  and  all  means  which  are  appropriate,  which 
are  plainly  adapted  to  that  end,  which  are  not  prohibited,  bat 
oonsist  with  the  letter  and  spirit  of  the  constitution,  are  con- 
stitutional.'' Relating  to  the  same  subject  the  celebrated  au- 
thor end  jurist  already  quoted  cites  approvingly:  "Where  the 
constitution  contains  no  negative  words  to  limit  the  legislative 
authority  in  this  regard,  the  legislature  in  enacting  a  law  must 
decide  for  itself  what  are  the  suitable,  convenient,  or  necosBaTy 
agencies  for  its  execution'':  Gooley's  Constitutional  Limitation!^ 
6th  ed.,  134,  note. 

The  constitution  is  silent  upon  the  subject  of  general  ap- 
|x>intments  to  office.  It  is  provided  by  section  1,  artide  5^ 
that  "the  executive  powers  of  the  state  shall  be  vested  in  a 
governor''  and  by  section  18,  article  5,  "when,  at  any  time, 
a  vacancy  shall  have  occurred  in  any  other  state  ofiBce  [ex- 
oept  appointment  vested  in  the  general  assembly],  or  in  the 
office  of  judge  of  any  court,  the  governor  shall  fill  such  vacancr 
by  appointment,  which  shall  expire  when  a  successor  shall  hate 
been  elected  and  qualified,"  and  by  section  1,  article  15,  that: 
^All  officers  whose  appointments  are  not  otherwise  provided  for 
in  this  constitution  shall  be  chosen  in  such  manner  as  now  i^ 
m  hereafter  may  be,  prescribed  by  law." 
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Thiee  things  are  dearly  apparent  from  these  proyisionfl:  1. 
The  power  of  appointment  to  some  offices  is  committed  to  the 
general  assembly;  2.  The  power  to  make  temporary  appoint- 
ments to  fill  yacancies  in  any  state  c&ce,  or  in  the  office  of 
judge^  imtil  such  officer  can  be  regularly  chosen  ^^^  as  pro- 
vided by  law,  and  thus  to  avoid  a  suspension  of  the  function? 
of  sach  office,  is  conferred  upon  the  governor;  and  3.  AU  other 
(ffioers  whose  appointments  are  not  specially  provided  for  in 
file  constitution  shall  be  chosen  in  such  manner  as  the  legia- 
lAtnre  may  deem  expedient.  It  cannot  be  contended  that  the 
appointment  to  the  office  of  state  dental  examiner  is  fixed  by 
the  constitntion,  for  no  such  office  was  in  existence  when  the 
eonstitatian  was  adopted.  The  appointments  to  that  office,, 
therefore,  oome  within  the  purview  of  section  1,  article  15,  and 
ihall  be  made  in  such  manner  as  may  be  hereafter  prescribed 
by  law.  The  manner  prescribed  by  law  is  that  the  state  board 
of  dental  examiners  riiall  consist  of  five  members,  one  to  be 
appointed  by  ihe  governor,  one  by  the  board  of  health,  and 
fbee  by  flie  state  dental  association. 

It  is  claimed  that  the  statute  must  fail  for  the  reason  that 
the  l^idatnre  has  no  constitutional  warrant  for  bestowing 
its  police  power  upon  a  private  corporation  to  be  by  it  exer- 
eiaed  upon  the  citizens  of  the  state.  We  perceive  no  reason  why 
s  corporation,  such  as  the  one  complained  of,  may  not  prove 
itself  a  repository  of  power,  as  safe  and  salutary  as  an  in- 
dividual  Tbe  corporation  is  composed  of  practicing  dentists^ 
organised  for  the  promotion  of  scientific  knowledge  and  skill 
h  the  practice  of  the  profession  of  dentistry,  and  which  as- 
sociation thus  stands  in  an  intimate  and  well-informed  rela- 
tion to  the  subject,  and  possessed  of  a  peculiar  interest  in  the 
nooessfnl  administration  of  the  law.  It  is  difficult  to  conceive 
of  an  appointing  power  with  higher  qualifications,  or  likely  to 
he  swayed  by  more  laudable  motives,  and  that  it  is  an  organiza- 
tion of  persons  mutually  interested  in  the  enforcement  and 
pn)per  administration  of  the  law  surely  furnishes  no  reason  f mr 
iti  condemnation. 

Chief  Justice  Marshall,  in  McCuUoch  v.  Maryland,  4  Wheat 
S16,  farther  adds:  ''Hiat  a  corporation  must  be  considered  as 
a  means  not  less  usual,  not  of  higher  dignity,  not  ^^'  more  re- 
spiring a  particular  specification  than  other  means,  has  been 
ioffidently  proved.  ....  We  find  no  reason  to  suppose  that 
a  constitntion,  omitting,  and  wisely  omitting,  to  enumerate  all 
the  means  for  carrying  into  execution  the  great  powers  vested 
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in  gOTemment,  ought  to  have  specified  this But  being 

<!on8idered  merely  as  a  means,  to  be  employed  only  for  the 
purpose  of  carrying  into  execution  the  given  powers^  there  could 
be  no  moti?e  for  particularly  mentioning  if 

In  the  case  known  as  the  Slaughter-House  Cases,  16  WalL 
36,  the  legislature  of  Louisiana  had  granted  a  corporation  the 
exclusive  right  for  twenty-five  years  to  maintain  slaughter* 
houses,  landings  for  cattle,  and  cattle-yards,  within  certain 
parishes  of  the  state,  including  the  city  of  New  Orleans,  re- 
quiring all  animals  offered  for  sale  or  slaughtered  to  be  brought 
to  the  yards  of  the  corporation,  authorizing  the  corporation  to 
charge  fees,  and  prohibiting  aU  other  persons  from  maintain- 
ing such  places  within  said  territory.    In  holding  that  the 
legislature  had  constitutional  authority  within  its  police  powers 
to  confer  these  public  duties  upon  the  corporation,  the  court, 
by  Justice  Miller,  uses  this  language:  ''It  cannot  be  denied  that 
the  statute  under  consideration  is  aptly  framed  to  remove  from 
the  more  densely  populated  part  of  the  city  the  noizious  slau^^- 
ter-houses,  and  large  and  offensive  collections  of  animala  neoes- 
aarily  incident  to  the  slaughtering  business  of  a  large  city, 
and  to  locate  them  where  the  convenience,  health,  and  com- 
fort of  the  people  require  they  shall  be  located.    And  it  must 
be  conceded  that  the  means  adopted  by  the  act  for  thb  pur- 
pose are  appropriate,  are  stringent,  and  effectual    Bnt  it  is 
said  tlutt  in  creating  a  corporation  for  this  purpose,  and  con- 
ferring upon  it  exclusive  privileges — ^privileges  which  it  is  said 
constitute  a  monopoly — ^the  legislature  haa  exceeded  its  power. 
If  this  statute  had  imposed  on  the  city  of  New  Orleans  pre- 
cisely the  same  duties,  accompanied  by  the  same  privil^esi, 
which  it  has  on  the  corporation  which  it  created  ^**  it  is  be- 
lieved that  no  question  would  have  been  raised  as  to  its  oon- 
atitutionalily.    In  that  case  the  effect  on  the  butdiers  in  pur- 
suit of  their  occupation  and  on  the  public  would  have  been  the 
same  as  it  is  now.    Why  cannot  the  legislature  confer  the  same 
powers  on  another  corporation,  created  for  a  lawful  and  use- 
ful public  object,  that  it  can  on  the  municipal  corporation  al* 
ready  existing?    That  wherever  a  legislature  has  the  right  to 
accomplish  a  certain  result,  and  that  result  is  best  attained  by 
means  of  a  corporation,  it  has  the  right  to  create  such  a  cor- 
poration, and  to  endow  it  with  the  powers  necessary  to  effect 
the  desired  and  lawful  purpose,  seems  hardly  to  admit  of  de- 
bate'': See,  9lBo,  Louisville  Gas  Co.  v.  Citiseua'  Gas  Co.,  115 
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U.  S.  683,  6  Sup.  Ct  Bep.  266;  Commonwealfh  ▼•  Yroomaii, 
164  Pa.  St  306,  44  Am.  St  Bep.  603,  30  AiL  217. 

For  many  yean  state  i^ceis,  or  ofiBcers  performing  state 
fimetioiis,  hare  been  chosen  by  private  corporations  nnder  legis- 
ktire  authority  without  question.  Some  of  these  are,  three 
members  of  the  board  of  trustees  of  Purdue  University,  two  by 
the  state  board  of  agriculture,  and  one  by  the  state  board  of 
horticulture  (Acts  1875,  p.  120;  Bums'  Bev.  Stats.  1894,  see. 
^76);  grain  inspector  by  the  board  of  trade  or  other  com- 
mercial bodies  of  the  county  (Acts  1875,  p.  172;  Bums'  Bev. 
Stats.  1894^  sec  8718);  sextons  of  churches,  and  officers  of 
&irs,  who^  ex  ofiicio  are  made  by  law  peace  officers  (Acts  1881, 
p.  174;  Bums'  Bev.  Stats.  1894,  sec.  207*4) ;  the  state  chemist 
by  Purdue  ITniversity  Board  (Acts  1881,  p.  511;  Bums'  Bev. 
Stats.  1894^  sea  6618) ;  the  state  livestock  sanitary  oommit- 
sion  by  the  state  board  of  agriculture  (Acts  1889,  p.  380; 
Bums'  Bev.  Stats.  1894,  sec.  2871);  the  superintendents  of 
schools  of  three  of  the  largest  cities  of  the  stat^  with  the 
governor  and  presidents  of  the  higher  state  schools,  shall  con- 
stitute the  state  board  of  education  with  power  to  grant  state 
oertifioatea  of  qualification  to  teachers:  Acts  1875,  p.  130; 
Bums'  Bev.  Stats.  1894^  sec.  5849. 

We  hold,  therefore,  that  the  general  assembly  in  conferring 
^^  upon  the  state  dental  association  power  to  appoint  three 
members  of  the  state  board  of  dental  examiners  did  not  tran- 
scend its  constitutional  power,  and  that  appointments  to  said 
board  of  examiners  by  said  association  are  valid.  Judgment 
afiSrmedi 


THB  APPOINTMENT  OF  PUBLIO  OFFICERS  by  designated 
SBsodatlona,  corporations,  or  persons  may  be  authorised  by  the 
legislature:  See  the  monographic  note  to  People  v.  Freeman,  IB 
Am«  8t  Rep.  180;  Fox  v.  KcDonald,  101  Ala.  51,  46  Am.  St  Bep. 
^  1ft  South.  4ia.  But  see  State  v.  Hocker,  80  Fla.  477,  68  Am.  St 
Rep.  174,  22  South.  721. 

Am.  St.  lUPb,  YoL  LXZXm— It 
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BBLIOIOU8  SOGIETlByS  —  SPIRITUAL  OFFBNSBB  —  JU- 
BISDIOTION.— A  8BCULAB  OOURT  wiU  not  aMume  jarlftdSctlo» 
OTer  spiritual  offenaes.  Aa  to  them,  tlio  dedalon  oC  the  aplritaat 
eonrt  la  final  and  wlU  be  accepted  aa  condoalTe  hj  the  aecolar 
court,  except  where  there  has  been  a  nanrpation  of  powo*. 

BBLIGIOUS  SOCIBTIBS-BXPtTLSION  FOB  SPIRITUAL 
OFFBNSB^INJUNOTION.— An  appellate  tribunal  of  a  rMgiom 
aodety,  which  tribunal  la  not  organised  In  conformity  with  the  lawa 
of  the  church,  may  be  enjoined  from  e3q[>elllng  a  member  of  the 
church  on  the  charge  of  a  apiritual  offenae. 

J.  T.  Alexander^  IL  K  Spencer^  and  W.  A.  Bitnyaii,  for  flia 
appeUant 

J.  Q.  Cline,  J.  0.  Bran jan,  J.  B.  Kenner^  and  XT.  S.  Leah,  for 
the  appelleea. 

^^  BAEEB,  J.  A  demurrer  for  want  of  facta  waa  anatained 
to  appellant'a  complaint  On  hia  lefuaal  to  {dead  fnrther, 
the  judgment  waa  entered  fnmi  which  thia  appeal  was  taken* 
The  material  facta  alleged  are  theae:  Appellant  is,  and  haa 
been  for  twenty  years,  a  member  of  a  religiaua  organizatiany 
whoae  highest  governing  body,  according  to  the  organic  law  of 
the  Bodety,  is  the  general  conference  that  meeta  each  quadrenni- 
um;  niioee  next  highest  governing  body  is  the  annual  confer- 
ence of  subdiviaiona  of  tiie  diuich;  whose  next  highest  gov- 
erning body  is  the  quarterly  conference  of  subdivisions  of  the 
annnal  conference;  and  whose  lowest  governing  body  ia  tibe 
local  congregation.  Appellant  waa  a  member  of  the  local  con- 
gregation at  Huntington,  Indiana.  One  of  the  appelleea  was 
the  pastor,  one  the  presiding  elder,  and  certain  othera  were  mem- 
bers of  the  same  congr^ation.  Appellant  had  a  large  ae- 
quaintance  and  high  standing  throughout  the  membership  of 
the  society,  and  was  elected  a  lay  delegate  from  his  annnal  con- 
ference to  the  general  conference  of  1893,  at  whidi  he  was 
chosen  chairman  of  the  lay  delegates.  The  election  of  del^;ates 
to  the  general  conference  of  1897  waa  hdd  in  November,  1896. 
Appellant  *^  was  again  a  candidate  fw  electicm  aa  a  lay 
delegate  by  his  annual  conference.  His  pastor  was  opposed  to 
his  candidacy,  and  gave  out  in  speeches  that  appellant  should 
not  sit,  if  elected,  because  charges  would  be  preferred  against 
him  and  he  would  be  expelled  from  the  dmrch  bef oie  the 
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era!  ocmfeienoe  would  meet  Appellant  was  elected  by  the 
bi^iest  vote  given  any  candidate.  As  soon  as  the  result  was 
known,  the  paatOT  caused  appellant  to  be  summoned  for  triaL 
The  trial  resulted  in  a  judgment  of  expulsion.  (The  com- 
I^amt  sets  forth  a  number  of  alleged  irregularities  in  the  pro- 
ceedingBy  which  it  is  unnecessary  to  notice  here  for  reasons  suIh 
lequently  stated.)  From  this  judgment  appellant  took  an  ap- 
peal to  the  next  quarterly  conference.  The  organic  law  of 
the  9ocietj  authorizes  an  appeal  to  the  quarterly  conference, 
bat  no  higher.  It  is  provided  that  on  appeal  the  trial  shaU 
be  had  before  a  tribunal  of  five,  two  to  be  chosen  by  the  ac- 
cosedi  two  by  the  quarterly  conference,  and  the  fifth  by  the 
Arar;  that  no  person  shall  sit  as  a  member  of  the  appellate 
tribnnal  who  sat  in  judgment  at  the  original  trial ;  that  a  deci- 
non  of  a  majority  of  the  appellate  tribunal  shall  be  final; 
tad  that  any  member  who  refuses  to  abide  by  such  ded- 
rioQ  shall  be  expelled  without  further  trial.  Appellees  con- 
ititnte  the  quarterly  conference.  Appellant  chose  two  compe- 
tent persons  to  act  as  members  of  the  appellate  tribunal.  Ap- 
pdlees,  with  the  fraudulent  purpose  of  depriving  appellant  of 
tile  benefits  of  his  appeal,  selected  two  of  their  number  to  act 
u  members  of  the  appellate  tribunal  who  had  sat  in  judgment 
at  the  original  triaL  Hese  two  refuse  to  consider  the  seleo- 
tioa  of  anyone  as  the  fifth  member  of  the  appellate  tribunal  ex- 
opt  a  certain  person  who  is  in  the  conspiracy  to  deprive  ap- 
pdlant  of  the  benefits  of  an  appeal  and  whose  purpose  is  to 
join  the  other  two  in  denying  appellant  a  fair  hearing.  The 
office  of  lay  delegate  is  one  of  trust  and  profit,  to  which  a  com- 
pensation of  fifty  dollars  is  attached.  Appellant  has  done  noth- 
hig  for  whidi  he  may  properly  be  disciplined  or  expelled.  ^'^ 
^  quarterly  conference  has  no  judicial  functions  in  connao- 
tioii  with  appeals.  Ita  only  duty  is  to  select  two  eligible  mem- 
bers of  the  appellate  tribunaL  There  were  and  are  many  com- 
petent persona  to  choose  from,  but  appellees  persist  in  uphold- 
ing the  unlawful  selections  already  made.  The  prayer  is  that 
file  two  ineligible  persons  be  enjoined  from  sitting  on  the  ap- 
pellate tribunal,  and  that  all  the  appellees  be  enjoined  from 
•eting  in  the  premises  until  two  competent  persons  have  been 
elected  by  the  quarterly  conference. 

It  is  immaterial  what  irregularities  were  committed  at  the 
^iriginal  trial,  for,  if  secular  courts  will  intervene  at  all,  they 
^  not  do  so  until  the  complaining  party  has  exhausted  his 
'viedies  within  the  church:  German  etc.  Chuveh  v.  Commoii- 
•^ilth,  S  Pa.  St.  S88. 
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If  property  rij^ta  are  involTed  in  the  decision  of  an  eceleaiaa- 
iical  judicatory,  the  secular  courts  may  generally  be  called  upon 
to  determine  the  oontroTersy:  Oaff  v.  Greer,  88  Ind.  122,  45 
Am.  Bep.  449;  Smith  v.  Fedigo,  145  Ind.  861,  83  N.  E.  777, 
44  N.  K  363.  But  no  property  rights  are  directly  InTcdyed 
in  this  appaaL 

If  civil  rights,  as  contradistinguished  from  ecclesiastical  ques- 
tions are  passed  upon  by  a  church  tribunal,  the  secular  courts 
will,  as  a  general  rule,  decide  the  merits  of  the  case  for  them- 
selves. For  example,  if  a  pastor^s  salary  is  stopped,  not  as  an 
incident  or  indirect  result  of  his  expulsion  from  tiie  church, 
but  by  a  direct  breach  of  a  contract  lawfully  enteied  into,  a 
dvil  right  is  involved  which  a  secular  court  may  intervene  to 
protect:  Jennings  r.  Scarborough,  56  N.  J.  L.  401,  28  AtL 
559 ;  O'Hara  v.  Stack,  90  Fa.  St  477 ;  Wallace  v.  Trustees,  194 
Fa.  St  178,  45  AtL  84.  But  in  the  present  case  no  civil  righti 
are  directly  affected.  If  appellsnt  loses  the  office  of  lay  dele- 
gate to  the  general  conference  and  the  pecuniary  emoluments 
thereto  attached,  he  will  lose  them  as  an  incident  or  indirect 
result  of  his  *^^  excision  from  the  body  of  the  society,  and  not 
by  the  breach  of  a  civil  contract  The  allegations  of  the  com- 
plaint with  respect  to  the  office  and  compensation  of  delegate 
will  therefore  be  disregarded^ 

If  only  ecclesiastical  questions,  auch  as  those  of  doctrine  and 
discipline,  are  in  issue,  the  decision  of  the  spiritual  court  is 
final  and  will  be  accepted  as  conclusive  by  the  secular  courts: 
Grimes  v.  Harmon,  35  Ind.  198,  254,  9  Am.  Sep.  690 ;  White 
Lick  Quarterly  Meeting  etc.  v.  White  Lick  Quarterly  Meetmg 
etc.,  89  Ind.  136 ;  O'Donovan  r.  Chatard,  97  Ind.  421,  49  Am. 
Bep.  462;  Shannon  v.  Frost,  42  Ky.  253;  Fitzgerald  t.  Rob- 
inson, 112  Mass.  371;  German  etc.  Church  v.  Commonwealth, 
3  Fa.  St  282;  Travers  v.  Abbey,  104  Tenn.  665,  58  S.  W.  1 
247.  The  allegations  of  the  complaint  that  appellant  has  not 
offended  against  the  faith  and  teachings  of  the  church  present, 
therefore,  a  question  that  is  not  cognizable  here. 

The  foregoing  considerations,  however,  do  not  dispose  of  this 
appeal.  The  cases  that  have  been  spoken  of  presuppose  the 
existence  of  an  ecclesiastical  judicatory  in  accordance  with  the 
organic  law  of  the  church.  The  member,  by  joining,  agrees  that 
the  church  shall  be  the  exclusive  judge  of  his  right  to  continua  i 
For  the  purpose  of  trying  a  member  on  charges  of  having  vio- 
lated the  rules  of  the  church  or  the  laws  of  Ood,  the  churdi  if 
the  tribunal  created  by  the  organic  law.    The  member  has  oon- 
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sented  that,  for  all  spiritual  offensea,  he  will  abide  the  judg- 
ment of  the  highest  tribunal  organized  under  the  constitution 
of  the  church.  But  he  has  not  consented  to  submit  to  usurpa- 
tion. Afl  Mr.  Justice  McCabe  said  in  Smith  y.  Fedigo^  145  Ind. 
361,  407,  44  N.  E.  368 :  'It  must  be  the  act  of  the  church, 
and  not  the  act  of  persons  who  are  not  the  church.''  In  this 
case,  it  is  disdosed  that  appellant  has  proceeded  aa  far  as  he  can 
within  the  church.  He  was  compelled  either  to  submit  his  ap- 
peal to  a  tribunal  organized  in  defiance  of  the  constitution  of  the 
church,  or  to  appeal  to  the  secular  courts.  If  the  secular  courts 
are  without  jurisdiction  to  grant  relief,  it  is  apparent  that,  on 
^^  the  facts  alleged  in  the  complaint,  the  question  of  appel- 
lant's guilt  or  innocence  of  spiritual  offense  will  be  determined 
by  an  unconstitutional  tribunal.  This  court  will  have  nothing 
to  do  with  the  charge  of  spiritual  offense.  That  is  an  ecclesi- 
astical question  purely.  But  tiie  inquiry  whether  or  not  the 
tribunal  has  been  organized  in  conformity  with  the  constitution 
of  the  church  is  not  ecclesiastical.  It  is  the  same  question,  and 
that  only,  that  may  arise  with  respect  to  any  yoluntary  associa- 
tion, such  as  fraternal  orders  and  social  clubs.  The  assertion  of 
jurisdiction  in  such  a  case  is  not  an  interference  with  the  con- 
trol of  the  society  over  its  own  members ;  but,  on  the  contrary, 
it  assumes  that  the  constitution  was  intended  to  be  mutually 
binding  upon  all,  and  it  protects  the  society  in  fact  by  recall- 
ing it  to  a  recognition  of  its  own  organic  law:  Bouldin  t. 
Alexander,  15  WalL  131, 139, 140 ;  opinion  of  Lawrence,  C.  J., 
and  Sheldon,  J.,  in  Chase  ▼.  Cheney,  68  III.  509,  541,  11  Am. 
Bep.  95;  Schweiker  ▼.  Husser,  146  111.  399,  435,  436,  34  N.  B. 
1022;  Fitzgerald  ▼.  Bobinson,  112  Mass.  371,  379;  Jones  ▼. 
State,  28  Neb.  495,  44  N.  W.  658;  Pounder  y.  Ashe,  36  Neb. 
664,  54  N.  W.  847;  Walker  ▼.  Wainright,  16  Barb.  486; 
Loubat  T.  Le  Eoy,  40  Hun,  546 ;  Heaton  t.  Hull,  59  N.  Y. 
Supp.  281 ;  28  Misc.  Eep.  97 ;  Brown  ▼.  Cure  etc.  de  Montreal, 
L  R.  6  P.  C.  157 ;  McMillan  y.  Free  Church,  23  Ct  Sees.  Caa. 
1314,  1334;  note  to  Hiss  v.  Bartlett,  63  Am.  Dec.  772,  77^; 
note  to  Keams  ▼.  Howley,  68  Am.  St.  Rep.  856 ;  Nance  t.  Busby, 
91  Tenn.  303,  18  S.  W.  874,  15  L.  R.  Ann.  801 ,  note. 

It  is  suggested  that  appellant  might  not  be  convicted  by  the 
tribunal  complained  of,  and  that  therefore  he  is  not  entitled 
to  tiie  injunction  prayed  for.  If  a  conviction  by  that  tribunal 
would  be  illegal,  so  also  would  be  an  acquittal.  The  decision, 
right  or  wrong,  of  a  proper  tribunal  would  not  be  reviewed  by 
the  secular  courts;  but  they  wiU  determine  whether  or  not  an 
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alleged  tribunal  has  been  constitutionally  oiganized;  and  Urn 
proper  time  to  do  '^  so^  on  an  application  for  injnnction,  is  be- 
fore it  takes  action.  Aa  an  unlawful  expulsion  would  affect 
appellant's  standing  in  his  communitj  and  aoocHnplish  an  in- 
jury for  which  there  is  no  adequate  remedy  at  law,  injunetioii 
is  tiie  proper  remedy. 

Judgment  rerersed,  with  directions  to  oTerrnte  the  demumr 
to  the  complaint. 


RELIGIOUS  80CIBTIBS.-WHILB  CX>nRTS  OP  SX^mTT  have 
no  jurisdiction  of  purely  ecclesiastical  questions^  yet  thej  win  tate 
hold  of  cases  involving  the  civil  or  pn^^erty  ri^rhts  of  membeia  of 
religious  societies  and  determine  such  rights,  notwithstandlnc  the 
final  decision  of  the  ecclesiastical  tribunals:  See  the  monographla 
note  to  Ksams  t.  Howley,  08  Am.  St  R^  864-809,  on  tho  Juriadte- 
tlon  of  equity  ovsr  Toluntary  unincorporated  sssodstlona, 


HUBLET  T.  EDDINOFIBLIX 

[156  Ind.  il6»  69  N.  B.  lOSa] 

PHYSICIANS  AND  SUBGB0NS-8TATUTB  RBGULATTNG 
THfl  PRACTIOB  OP  MBDIOINE--GONSTRnGTION  OF.— A  stat- 
ute regulating  the  practice  of  medicine,  which  proTides  for  a  board 
of  examiners,  standards  of  quallficatiou,  examinations,  Ucenaes  t» 
those  qualified,  and  penalties  for  practicing  without  a  Uoenaev  Is 
a  preventlye,  not  a  compulsive,  measure.  The  licensee  Is  not  bomid 
to  practice  on  any  other  terms  than  such  aa  he  may  chooee  to 
accept 

NEGLIGBNCB  GAUSING  DEATH— RBFU8AL  TO  RBN- 
DBR  MBDICAL  ASSISTANOB— ACTION  FOR  DAMAGB&-A  fi- 
censed  physician  Is  not  bound  to  enter  into  a  contract  of  employ* 
ment  to  render  professional  service  to  everyone  who  applies,  and 
is  not,  therefore,  answerable  In  damages  for  the  death  of  a  petsoD, 
caused  by  refusal  to  render  medical  assistance. 

O.  D.  Hurley,  H.  D.  Van  Cleave,  and  D.  Kennedy,  for  ttio 

appellant. 

M.  E.  Clodfelter,  H.  N.  Fine,  and  E.  IL  Spruham,  for  the 

appellee. 

^^^  BAKEB,  J.  Appellant  sued  appellee  for  ten  thousand 
dollars  damages  for  wrongfully  causing  the  death  of  his  in- 
testate. The  court  sustained  appellee's  demurrer  to  the  com- 
plaint, and  this  ruling  is  assigned  as  error. 

The  material  facts  alleged  may  be  summarized  thus:  At  snd 
for  years  before  decedent's  death  appellee  was  a  practicing  irii|si- 
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<iMn  at  Mace,  in  Montgomery  county,  duly  licensed  under  flie 
laws  of  the  state.  He  held  himself  out  to  the  public  as  a  general 
practitioner  of  medicine.  He  had  been  decedent's  family  physi- 
cian. Decedent  became  dangerously  ill  and  sent  for  appellee. 
The  messenger  informed  appellee  of  decedent's  yiolent  sick- 
nessy  tendered  him  his  fees  for  his  services,  and  stated  to  him 
that  no  other  physician  was  procurable  in  time  and  fliat  de- 
cedent relied  on  him  for  attention.  No  other  physician  was 
procurable  in  time  to  be  of  any  use,  and  decedent  did  xely  on 
appeUee  for  medical  assistance.  Without  any  reason  whatever, 
appellee  refused  to  render  aid  to  decedent.  No  other  patients 
vere  requiring  appellee's  immediate  service,  and  he  could  have 
gone  to  the  relief  of  decedent  if  he  had  been  willing  to  do  so, 
^^^  Death  ensued,  without  decedent's  fault,  and  wholly  from  ap- 
pellee's wrongful  act. 

The  alleged  wrongful  act  was  appellee's  refusal  to  enter  into 
a  contract  of  employment.  Counsel  do  not  contend  fliat,  be* 
fore  the  enactment  of  the  law  regulating  the  practice  of  medicine, 
physicians  were  bound  to  render  professional  service  to  everyone 
who  applied:  Wharton  on  Negligence,  sec.  731.  The  act  regu- 
lating ttie  practice  of  medicine  provides  for  a  board  of  exam- 
iners, standards  of  qualification,  examinations,  licenses  to  those 
found  qualified,  and  penalties  for  practicing  without  license: 
Acts  1897,  p.  255;  Acts  1899,  p.  247.  The  act  is  a  preventive, 
uot  a  compulsive,  measure.  In  obtaining  the  state's  license 
(permission)  to  practice  medicine,  the  state  does  not  require 
and  the  licensee  does  not  engage,  that  he  will  practice  at  all 
or  on  other  terms  than  he  may  choose  to  accept.  Counsel's 
analogies,  drawn  from  the  obligations  to  the  public  on  the  part 
of  innkeepers^  common  carriers,  and  the  like,  are  beside  the 
mark. 

Judgment  a£Brmed. 


A  PHTSIOIAN  MAT  NOT  BBFUSB  to  attend  a  patient  ft  seema, 
after  taklni^  charge  of  bim:  See  the  monographic  note  to  Howard 
V.  Orovcr,  48  Am.  Dec  4SL 
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APPBAL-JOINT  EXCSPTION  TO  SSXPARATB  BUUNG8 
--FUTIUTY  OF.— If  a  Joint  demurrer  of  two  defendants,  and  a 
separate  demurrer  of  one  of  them,  are  overruled,  and  a  Joint  ex- 
ception to  taken  to  both  rulings,  no  assignment  of  orror  can  be 
preiMoated  thereon  by  one  of  the  exceptors. 

APPBAIi— WHAT  MAY  BB  FIRST  BAISBD  ON.  BY  AN 
INDBPBNDENT  ASSIGNMENT  OF  BRRORS.— The  total  absence 
from  the  complaint  of  any  averment  essential  to  the  cause  of  ac- 
tion, or  the  presence  of  some  av^ment  which  destroys  It,  are  ob- 
jections which  may  be  raised  for  the  first  time  on  appeal  by  an  In- 
dependent assignment  of  errors. 

APPBAI^-OBJBOTIONS  TO  COMPLAINT— WHAT  DBBM- 
BD  TO  HAYB  BBBN  WAIYBU).— Mere  uncertainty,  or  Inadequacy 
of  averment  In  a  complaint,  such  as  might  have  been  amended  and 
cured  upon  motion  seasonably  made.  Is  deemed,  on  appeal,  to  have 
been  waived  by  a  defendant  who  proceeded  with  the  trial  ts  final 
Judgment  without  objection. 

APPBAL-A8SIGNMBNT  OF  BBBOR-FAILXTBS)  OF.— An 
assignment  of  error  which  challenges  a  complaint  as  a  whole  must 
fail  where  any  paragraph  of  the  pleaidlng  to  suffldent 

MUNIOIPAL  OOBPORATIONS-DANGBROUS  SBWBR— 
PBB80NAL  INJURY -LIABILITY  FOB  LIG£NSBB*S  NB6LI- 
GBNGB.— Although  a  company,  in  the  construction  of  a  sewer  for 
a  dty,  leaves  the  street  so  obstructed  as  to  be  Inconslstoit  with 
public  use,  this  does  not  exempt  the  dty  ftom  liability  for  an  In- 
Jury  to  a  person  who  falls  Into  an  uncovered  manhole  In  the  sewer. 
If  it  is  shown  that  it  had  notice,  or  might  have  had  by  the  exerctoe 
of  proper  oversight,  that  its  licensee  had  acted  In  a  negligent  man* 
ner  and  left  its  streets  In  an  unsafe  and  dangerous  condition. 

APPEAL  — ANSWERS  TO  INTBRROGATORIBS  —  JUDG- 
MENT ON— GENERAL  RULE.— All  reasonable  iH*e8umptions  must 
be  Indulged  against  the  special  answers  and  In  supi)ort  of  the  gen- 
eral verdict,  and  if  the  general  verdict,  thus  aided,  to  not  In  Irre- 
concilable conflict  with  the  answers.  It  must  stand. 

NEGLIGENCE— ANSWERS  TO  INTBRROGATORIBS— MO- 
TION FOR  JUDGMENT  UPON— WHEN  PROPERLY  OVER- 
RULED.—In  an  action  by  a  child,  six  and  a  half  years  of  age, 
against  a  city  and  a  construction  company,  for  personal  Injuries 
sustained  by  the  plaintiff  in  falling  Into  an  uncov^ed  manhole  In 
a  sewer  constructed  by  the  company  for  the  city,  a  motion  by  the 
city  for  Judgment  on  answers  to  interrogatories,  on  the  ground 
that  such  answers  show  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  is  properly  overruled,  where  It  is  shown  that  the 
plaintiff  was  playing  on  a  sand  pile  in  the  street  near  the  manhole; 
that  the  hole  had  been  left  continuously,  for  two  we^s,  uncovered, 
with  the  knowledge  of  defen4ant8;  that  children  were  attracted  to 
the  place  for  the  purpose  of  play;  and  that  the  plaintiff,  at  the  time 
of  the  accident,  did  not  have  intelligence  enough  to  know  the  dan- 
ger of  the  open  manhole. 

TRIAL— PERSONAL  EXAMINATION  OF  PLAINTIFF- 
POWER  OF  COURT  TO  ORDER— ACTION  FOR  PERSONAL  IN- 
JURY.— A  court  has  power,  in  an  action  for  a  personal  injury,  upoa 
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a  proper  application  of  the  defendant,  before  entering  npon  the 
trial,  to  order  a  physical  examination  of  the  plalntifTs  person  for 
the  purpose  of  determining  the  nature  and  extent  of  the  injuries 
oomplained  of.  wbenerer  the  ends  of  Justice  appear  to  require  it. 
If  rach  examination  may  be  mada  without  danger  to  the  plaintiff's 
life  or  health,  or  the  infliction  of  serious  pain. 

APPEAL— BBVISW  OP  COURT'S  DISCRETION  IN  RE- 
FUSING A.  PHYSICAL  EXAMINATION  OB^  THB  PLAINTIFF'S 
PBRSON.— When  the  circumstances  api>earing  in  the  record  in  au 
action  for  a  personal  injury  present  a  reasonably  clear  case.  Justify- 
ing a  physical  examination  of  the  plaintilTs  person,  the  refusal 
of  the  defendant's  motion,  properly  made  before  the  trial,  for  such 
an  examination,  is  such  an  abuse  of  discretion  as  authorises  the  re- 
ncsal  of  a  Judgment  for  the  plalntifT. 

0.  IL  Cunningham,  T.  B.  Howard,  and  J.  0.  Orr,  for  the 
afipellanta. 

F.  J.  L.  Meyer  and  C.  P.  Drununond,  for  fhe  appellee. 

^*  HADLEY,  J.  Suit  by  appellee  to  recorer  damages  for 
personal  injuries.  The  facts  set  forth  in  the  complaint  are 
nbstantially  as  follows :  On  the  eighth  day  of  April,  1894,  the 
appellants,  being,  lespectively,  a  municipal  and  private  corpo- 
latioD,  were  engaged  in  the  construction  of  a  trunk  sewer  for 
fbe  defendant  city  throngh  one  of  its  public  streets,  declining 
northward  and  terminating  in  St.  Joseph  river;  that  at  a  point 
hear  its  terminus  the  appellants  constructed  a  manhole,  circular 
in  form,  and  two  and  one-half  feet  in  diameter,  near  tiie  center 
of  a  public  street  crossing,  thus  constituting  a  means  of  com- 
munication with  said  sewer  from  the  surface  of  the  street  to  the 
bottom  of  said  sewer,  a  distance  of  twenty-nine  feet;  that  said 
numhole  was  carelessly  and  negligently  permitted  by  the  appel- 
knti  to  be  open  and  uncovered  on  said  day,  and  was  and  had 
been  earelessly  and  negligently  permitted  by  the  defendants  to 
be  and  remain  open  and  uncovered  continuously  prior  thereto 
^^  for  many  days  and  weeks,  without  any  signal  or  warning 
«*  Miy  kind,  and  without  any  protection  to  persons  lawfully 
upon  the  street;  that  said  sewer  from  its  mouth,  or  terminus^ 
to  fhe  manhole,  and  for  some  distance  beyond,  had  been  in 
pert  completed,  and  large  piles  of  sand  had  been  piled  upon  the 
etreet  where  the  sewer  was  completed  near  the  manhole  by  the 
defendants,  and  had  been  by  them  carelessly  and  negligently 
permitted  to  remain  there,  and  were  calculated  to,  and  did, 
attract  children  for  the  purpose  of  engaging  in  play  in  the 
•end;  that  the  children  of  the  neighborhood  were  accustomed^ 
with  the  knowledge  of  the  defendants,  to  play  in  the  street  with 
eeid  sand  piles;  that  the  plaintiff  on  said  day,  being  six  and  a 


302  Ambbioak  Statb  Rsports,  Yol.  83.        [Indiui, 


half  jearB  of  age»  waa  lo  engaged  at  play  with  the  said  sand 
piles,  and  at  the  time  did  not  know  of  the  open  condition  (rf 
the  manhole,  and  while  eo  engaged  in  play,  and  while  in  the 
ezerdse  of  due  care  and  cantion,  did,  by  reason  of  the  n^li- 
g«nce  of  the  defendants  as  aforesaid,  fall  into  said  nfpen,  man- 
hole, and  was  precipitated  to  the  bottom  of  the  sewer,  without 
fault,  and  without  any  warning  by  the  defendants  of  the  danger 
existing  by  reason  of  the  open  manhole,  and  whereby  hB  was 
greatly  injured. 

The  complaint  is  in  four  paragraphs.  The  first  waa  with- 
drawn. The  second  and  third  are  in  substance  the  same.  Tbs 
fourth  charges  that  the  manhole  at  tiie  time  of  the  aoddent 
was,  and  had  been  for  many  days  and  weeks,  negligently  suf- 
fered by  the  defendants  to  be  and  remain  insuflSdently  ooTered, 
etc  The  joint  demurrer  of  the  defendanta  and  the  sepante 
demurrer  of  the  defendant  dty  to  each  paragraph  of  the  com- 
plaint were  overruled,  and  a  joint  exception  to  botib  rulings 
reserved.  Upon  iBsuea  joined,  the  jury  returned  a  general  ver- 
dict for  appellee  and  anawers  to  divera  interrogatoriea.  The 
city  alone  appeals,  and  assigns  for  error:  1.  The  insufficiency 
of  the  facts  stated  to  constitute  a  cause  of  action  against  it; 
2.  The  action  of  the  court  in  overruling  its  demurrer  to  ead 
paragraph  of  the  ^^  complaint;  3.  In  overruling  ita  aeparsis 
motion  for  judgment  in  ita  favor  on  the  ansvrers  to  inter- 
rogatories ;  and  4.  In  the  overruling  of  its  separate  motion  for 
a  new  trial. 

No  question  upon  the  complaint  is  properly  presented  by  the 
demurrers.  The  record  riiows  that  ''the  defendants  demur  to 
each  paragraph  of  the  complaint,''  etc.  Then  follow  three  sepa^ 
nite  papers,  being  the  separate  demurrers  of  the  defendant 
city  to  each  the  seccmd,  third,  and  fourth  paragraphs  of  the 
complaint,  and  the  record  then  proceeds:  ''Which  demurrers 
the  court  overruled,  to  which  ruling  of  the  court  defendants  ex- 
cept." Exceptions  taken  thus  in  gross  reserve  no  question,  and 
an  assignment  of  error  predicated  thereon  by  one  of  the  ex- 
ceptors is  futile:  Johnson  v.  McCuUoch,  89  Ind.  270, 273 ;  West- 
ern Union  Tel.  Co.  t.  Trissal,  98  Ind.  566,  570;  Walter  v. 
Walter,  117  Ind.  247,  249,  20  N.  K  148;  EUiotfs  Appellale 
Procedure,  sec.  788. 

Appellant,  however,  makes  an  independent  asrignment  of 
error  that  the  complaint  does  not  state  facts  sufiicient  to  eon- 
stitute  a  cause  of  action  against  it.  The  total  absence  from 
the  complaint  of  any  averment  of  some  fact  or  facts  essential 
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io  the  ezifltenoe  of  the  cause  of  action,  or  the  presence  of  some 
-a^ermeiit  fliat  abeolntely  destroys  the  plaintiff's  right  of  le- 
ecf^&j,  may  he  for  the  first  time  raised  in  this  court  by  an  in- 
•dependent  assignment  of  errors  under  section  346  of  the  code 
<BiiniB'  Bev.  Stats.  189^  sec.  346;  Bev.  Stats.  1881,  and 
Homer's  Bey.  Stats.  1897,  sec.  343),  but  mere  uncertainty, 
or  inadequacy  of  averment,  such  as  might  haye  been  amended 
and  cured  upon  motion  seasonably  made,  will  be  deemed  to 
liaye  been  waived  by  a  defendant  who  proceeds  with  the 
-trial  to  final  judgment  without  objection,  and  who  brings 
his  complaint  for  the  first  time,  after  the  cause  of  action 
has  been  stiengQiened  by  the  yerdict  of  a  jury,  and  the 
piQBumptions  indulged  in  fayor  of  the  decisiona  of  the  trial 
eonrt  upon  motions  for  judgment,  and  for  a  new  trial:  Shoe- 
maker y.  Williamson,  156  Ind.  384,  59  N.  B.  1051,  and  au- 
thorities cited;  Einney  y.  Dodge,  101  Ind«  573 ;  Smith  y.  Smith, 
106  Ind.  43,  45,  6  N.  B.  411.  This  assignment  of  error  ^"" 
^diallenges  the  complaint  as  an  entirety,  and  if  any  paragraph 
thoeof  18  sufficient^  the  assignment  must  fail:  Buchanan  y. 
Lee,  69  Ind.  117;  Caress  y.  Foster,  62  Ind«  145;  Miller  y. 
BiIlingBly,  41  Ind.  489,  49S. 

The  complaint  ayers  that  tibe  defendants  were  constructing 
ihe  sewer;  that  tiiey  had  constructed  the  manhole;  that  the 
defendants  negligently  permitted  the  manhole  to  be  and  remain 
open  and  uncoyered  on  the  day  of  the  plaintiff's  injury,  and  so 
to  be  and  remain  open  and  uncoyered  continuously  for  seyeral 
weeks  prior  thereto,  and  negligently  permitted  a  large  sand 
fSie,  which  defendants  had  produced,  to  be  and  remain  on  said 
^y  and  for  seyeral  weeks  prior  thereto  near  the  manhole,  and 
at  s  point  on  said  sewer  where  the  same  was  completed,  with 
the  Imowledge  that  the  children  in  the  neighborhood,  includ- 
ing the  plaintiff,  were  accustomed  to  play  in  said  sand  piles. 
There  is  no  suggestion  in  the  complaint  that  the  defendant  con- 
stmction  company  was  an  independent  contractor,  nor  that  it 
had  the  ezdusiye  possession  of  the  street;  nor  does  it  appear 
fmn  anything  ayenred,  except  for  the  presence  of  the  sand  piles, 
ihttt  the  public  was  pieyented  or  in  any  way  denied  the  usual 
light  of  play  or  trayel  in  the  street.  Eyen  assuming,  as  ap- 
pellee argues,  that  the  facts  pleaded  show  that  the  street  was 
so  obstructed  by  the  construction  of  the  sewer  as  to  be  in- 
<*oB8istent  with  public  use,  and  that  the  construction  company 
uras  necessarily  in  the  ezclusiye  possession  of  the  street  the 
<>ity  would  not  thereby  be  leliered  of  liability  when  it  is  shown 
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that  it  had  notice,  or  might  have  had  notice  by  the  exerdae 
of  proper  oversighty  that  its  licensee  had  acted  in  a  n^ligent 
manner  and  left  its  streets  in  an  unsafe  and  dangenraa  condi- 
tion: Staldter  t.  Huntington,  153  Ind«  354,  55  N.  E.  88;  Sen- 
henn  t.  Evansrille,  140  Ind«  675,  40  N.  B.  69;  Indianapolis 
T.  Doherty,  71  Ind.  5;  Elliott  on  Boads  and  Streets^  2d  ed^ 
sec  634.  We  are  nnable  to  see  why  the  complaint  is  not  snfiB- 
dent  against  the  dty  if  tested  by  demurrer,  and  it  is  clearly  so 
when  questioned  for  the  first  time  in  this  court 

^^  With  respect  to  the  motion  for  judgment  on  the  answers- 
to  interrogatories^  notwithstanding  tiie  general  verdict,  the 
rule  is  fliat  all  reasonable  presumptions  must  be  indulged 
against  the  special  answers  and  in  support  of  the  general  yer- 
dict,  and  if  the  general  yerdict^  thus  aided,  is  not  in  irrec- 
oncilable conflict  with  the  answers^  it  must  stand:  Louisrille- 
etc  B.  Ca  T.  Creek,  130  Ind.  139,  142,  29  N.  E.  481 ;  British- 
American  etc.  Go.  T.  Wilson,  132  Ind.  278,  283,  31  K  B.  938;. 
LouisTille  etc.  B.  Go.  t.  Sdunidt,  134  Ind.  16,  33  N.  E.  774; 
Consolidated  Stone  Co.  r.  Summit,  152  Ind.  297,  53  N.  K 
235.  The  reason  of  the  rule  is  that  the  jury  is  required  to 
pronounce  upon  all  the  issuable  facts  proved  in  the  case,  while 
the  court  in  testing  the  force  of  isolated  facts  disdosed  by  an- 
swers to  interrogatories  does  not  know,  and  cannot  know,  what 
other  facts  touching  the  same  matters  were  rightfully  before  the 
jury  to  justify  their  verdict  Therefore,  in  conceding  to  the 
jury  the  presumption  of  right  judgment,  to  overthrow  its  gen- 
eral verdict,  the  special  facts  returned  must  be  of  sudi  a  nature 
as  to  exdude  the  possible  existence  of  other  controlling  facts, 
provable  under  the  issues,  rdating  to  the  same  subject.  The 
answers  show  that  the  construction  company  had  exdusive 
possession  of  the  street  at  the  manhole  for  the  purpose  of 
building  the  sewer;  that  said  company  frequently  warned  boys 
away  from  playing  in  the  sand  pile  near  the  open  manhole; 
that  the  plaintifE  knew  that  the  manhole  was  uncovered,  and 
that  he  was  six  and  a  half  years  of  age,  and  from  the  answers 
it  is  contended  that  it  affinnatively  appears  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  the  city  free  from 
liability.  If  there  were  no  other  answers  supportive  of  the 
general  verdict,  we  could  not  approve  the  contention.  We 
could  not  assume  that  a  boy  six  and  a  half  years  of  age  was  so 
advanced  in  knowledge  as  to  be  able  to  know  when  he  was  in 
a  place  where  he  ought  not  to  be,  and  to  appreciate  the  evi- 
dences and  presence  of  danger:  Cleveland  etc.  By.  Co.  v.  Elee,. 
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154  Ind.  430,  56  N.  E.  234;  nor  would  the  isolated  fact  that 
the  congtraotion  company  had  the  ezdusiye  ^^^  possession  of 
the  street  for  the  purpose  of  building  the  sewer  prevail,  as  a 
defense  for  the  city,  against  the  presumptions  that  would  arise 
under  the  avermente  of  the  complaint  tiiat  both  the  construc- 
tion company  and  city  carelessly  permitted  the  manhole  to  re- 
main open  and  uncovered  near  a  sand  pile  that  they  knew 
was  attractiye  to  children,  and  to  which  they  knew  diildren  were 
attracted  for  play  continuously  for  many  weeks.  But  by  other 
answers  it  is  found  that  the  plaintiff,  at  the  time  of  the  ac- 
cident, did  not  have  intelligence  enough  to  know  the  danger 
of  the  open  manhole,  nor  was  it  shown  that  he  was  erer  warned 
of  the  danger  by  anyone.  It  is  further  shown  that  the  manhole 
had  been  completed  for  four  weeks;  that  it  was  within  four  feet 
of  a  sand  pile  seyen  feet  high,  and  had  been  left  continuously 
for  two  weeks  unooyered,  with  the  knowledge  of  both  the  city 
and  the  construction  company,  and  ynth  their  further  knowl- 
edge that  the  sand  was  attractive  to  the  children  of  the  neigh- 
borhood, and  that  they  were  attracted  to  it  for  the  purpose 
of  play;  that  there  were  no  guards  or  banicades  about  the 
manhole,  nor  on  the  street  or  sidewalks,  and  the  street  from  the 
manhole  to  the  mouth  of  the  sewer  was  for  two  weeks  prior  to 
"the  accident  traveled  by  hundreds  of  people ;  that  the  sewer  was 
completed  from  its  mouth  to  the  manhole,  and  for  three  hun- 
dred feet  beyond,  at  the  time  of  the  accident,  except  the  leveling 
of  the  street  grade.  The  motion  for  judgment  upon  the  an- 
swers to  interrogatories  was  properly  overruled. 

The  first  ground  urged  for  a  new  trial  is  the  refusal  of  the 
court,  upon  appellants'  motion,  to  order  a  physical  examination 
of  the  plaintiff.  Before  the  commencement  of  the  trial  appel- 
lant filed  and  presented  its  verified  motion  that  the  court  select 
some  competent,  responsible,  and  unbiased  physician  and  sur- 
geon of  the  couniy  to  examine  the  head,  leg,  and  eye  of  the 
plaintiff  before  the  beginning  of  the  trial,  for  the  purpose  of 
discovering  and  giving  testimony  as  to  the  true  character  and 
extent  of  his  injuries,  and  their  probable  effect  as  to  perma- 
nency upon  his  mind  and  person;  ^^  that  the  plaintiff  is  a 
child  nine  years  of  age,  and  was  but  seven  years  of  age  when 
he  received  the  alleged  injuries,  and  the  defendant  has  had  no 
opportunity  and  has  been  wholly  unable  to  inform  itself  upon 
the  subject  of  said  injuries;  that  the  plaintiff  asserts  in  his 
complaint  that  his  skull  was  cracked,  his  eyes  injured,  his  leg 
broken^  his  nervous  qrstsm  impaired,  and  that  his  said  injuijes 
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are  great  and  permanent;  that  the  plaintiff  irill  produce  as  a 
witness  in  his  own  behalf  the  physician  who  attended  him  in 
his  illness^  and  the  defendant  ia  totally  nnable  to  produce  nny- 
witness  who  has  examined  the  plaintiff  and  who  can  state  from 
medical  knowledge  the  nature  and  extent  of  his  injuries,  and 
the  probability  or  improbability  of  their  pennanency;  that 
the  plaintiff's  father  be  permitted  to  be  present  at  such  exam- 
ination; that  such  examination  will  be  able  to  determine  fhe^ 
true  nature  and  extent  and  probable  effect  of  such  injuriesi,  and. 
may  be  made  without  pain^  humiliation,  or  danger  to  the 
plaintiff. 

The  overruling  of  this  motion  presents  a  question  of  some 
difficulty,  and  upon  whidi  the  courts  of  the  oountry  are  not 
entirely  agreed.    It  is  one,  too,  that  has  but  recentiy  engaged: 
the  attention  of  the  courts  of  last  resort    The  fundamental* 
principle,  howeyer,  ia  an  ancient  doctrine  of  ihe  common  law, 
limited,  it  is  true,  to  a  few  classes  of  cases,  among  them  may- 
hem and  divorce  cases,  wherein  impotency  was  charged;  but 
aa  the  sources  of  evidence  have  been  extended  to  parties  and 
in  many  other  ways,  its  application  has  been  expanded  to  meet  - 
new  conditions.    The  doctrine  rests  upon  the  principle  that 
justice  is  the  object  of  judicial  investigation,  and  that  courts 
charged  with  its  administration,  as  a  necessary  means  of  at-' 
taining  that  end,  have  inherit  power  to  require  the  produo- 
tion  of  the  most  infallible  evidence.    That  its  application  t» 
personal  injury  cases  is  a  modem  practice  does  not  disprove* 
its  common-law  origin.    As  was  well  said  by  Justice  Brewer 
in  his  dissenting  opinion  in  Union  etc  Co.  v.  Botsford,  141 
V.  8.  250,  258, 11  Sup.  Ci  B^.  1000, 1008:  ^^  "The  silenoe 
of  common-law  authorities  upon  the  question  in  cases  of  ihir 
kind  proves  littie  or  nothing.    The  number  of  actions  to  re- 
cover damages,  in  early  days,  was,  compared  with  later  times, 
limited ;  and  very  few  of  those  difficult  questions  as  to  the  natoie 
and  extent  of  the  injuries  which  now  form  an  important  part 
of  eudi  litigation  were  then  presented  to  the  courts.    If  an 
examination  was  asked,  doubtless  it  was  conceded  without  ob- 
jection, as  one  of  those  matters  the  right  to  which  was  beyond' 
dispute.    Certainly,  the  power  of  the  courts  and  of  the  ann- 
mon-law  courts  to  compel  a  personal  examination  was,  im  many 
cases,  often  exercised  and  unchallenged.    Indeed^  wherever  fbe 
interests  of  justice  seemed  to  require  such  an  examination,  it 
was  ordered.''    Beginning  with  the  case  of  Loyd  v.  Hannibal 
ete.  B.  B.  Co.,  53  Mo.  509,  decided  in  1873,  there  hafd  loUowedt 
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manj  adjudications  upon  Hie  power  of  the  trial  court  to  order 
a  physical  examination  of  the  plaintiff  in  suits  for  personal 
injmies  upon  request  of  the  defendant.  In  this  first  case  the 
power,  upon  slight  consideration,  was  denied.  In  1877,  in  the 
vell-consideied  case  of  Schroeder  t.  Chicago  etc  B.  B.  Co.,  47 
Iowa,  376,  the  power  was  affirmed.  Following  this  lead,  the 
itaies  of  Alabama^  Arkansas,  Georgia,  Kansas,  Kentucky,  Mich- 
igan, Missouri,  Minnesota,  Nebraska,  Pennsylyania,  Ohio, 
Teias,  and  Wisconsin,  hare  reasserted  the  role  as  announced 
in  the  Iowa  case:  Alabama  etc.  B.  B.  Co.  ▼.  Hill  (1885),  90 
Ala.  71,  8  South.  90;  King  v.  State  (1895),  100  Ala.  85,  14 
Soaih.  878;  Sibley  t.  Smith  (1885),  46  Ark.  275,  55  Am. 
Bep.  584;  St  Louis  etc  By.  Co.  ▼.  Dobbins  (1893),  60  Ark. 
481,  30  S.  W.  887,  31  S.  W.  147 ;  Bichmond  etc.  B.  B.  Co.  ▼. 
(Mdiess  (1889),  82  Oa.  719,  14  Am.  Si  Bep.  189,  9  S.  E. 
(02;  Hall  t.  Manson  (1896),  99  Iowa,  698,  68  N.  W.  922; 
Atchison  etc.  B.  B.  Co.  ▼.  Thul  (1883),  29. Kan.  466,  44  Am. 
Sep.  659;  Belt  Electric  etc.  Co.  t.  Allen  (1898),  19  Ky.  Law 
Bep.  1656,  44  S.  W.  89;  Graves  y.  Battle  Creek  (1893),  95- 
Mich.  266,  35  Am.  Si  Bep.  561,  54  N.  W.  757;  Shepard  t. 
MisBouri  etc.  By.  Co.  (1885),  85  Mo.  629,  55  Am.  Bep.  390; 
^  Sidekum  t.  Wabash  etc.  By.  Co.  (1887),  93  Mo.  400,  3 
Am.  St  Bep.  549,  4  S.  W.  701;  Owens  ▼.  Kansas  City  etc.  B. 
B.  Co.  (1888),  95  Mo.  169,  6  Am.  St  Bep.  39,  8  S.  W.  350; 
Hatfidd  T.  St  Paul  etc.  B.  B.  Co.  (1885),  33  Minn.  130, 
53  Am.  Bep.  14,  22  N.  W.  176;  Stuart  t.  Havens,  17  Neb.  211 
(1885),  22  N.  W.  419;  Hess  t.  Lake  Shore  etc.  B.  Co.  (1890),. 
7  Fft.  Co.  Ct  665;  Miami  etc.  Co.  r.  Bailey  (1881),  87  Ohio 
St  104;  Chicago  etc.  By.  Co.  r.  Langston  (1898),  19  Tez.  Civ. 
App.  568, 47  S.  W.  1027, 48  S.  W.  610;  White  t.  Milwaukee  etc 
By.  Ca(1884),  61  Wis.  536,  50  Am.  Bep.  15^  21  N.  W.  524; 
O^rien  Y.  La  Crosse  (1898),  99  Wis.  421,  75  N.  W.  81.  These 
Mes  sssert  the  doctrine  that  courts  are  instituted  by  the  state  to 
•dminister  impartial  justice  to  contending  parties.  In  such  con* 
Ms  it  is  the  duty  of  the  court  to  bestow  upon  the  litigants 
^qotl  and  exact  justice.  This  cannot  be  done  without  the 
^urt  first  obtaining  the  exact  and  full  truth  concerning  the 
matters  in  controversy.  Hence,  from  this  duty  of  the  court 
to  dispense  exact  justice  is  essentially  implied  all  power  neces- 
*^  to  its  performance,  which  includes  the  power  to  make 
mbsernent  ^  its  order  all  persons  and  things  that  will  afford 
the  most  reliable  evidence.  In  quasi  recognition  of  this  power 
it  is  the  law  of  this  state,  and  other  states  so  far  aa  we  have 
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obsenred,  that  the  court  may  pennit  the  plaintiff  in  both  civil 
and  criminal  casee  to  exhibit  to  the  jury  such  weapons,  imple- 
ments,  dothing;  and  wounds  upon  Mb  person,  or  upon  the  per- 
aon  of  the  prosecuting  witness,  as  are  asserted  to  be  the  meana^ 
or  effects,  of  the  yiolence  complained  of:  Indiana  Car  Co.  t. 
Parker,  100  Ind.  181,  199;  Louisville  etc  By.  Co.  Y.Wood, 
113  Ind.  544, 14  N.  E.  572, 16  N.  E.  197;  Hess  ▼.  Lowrey,  122 
Ind.  225,  232,  17  Am.  St  Rep.  355,  28  N.  E.  156;  Citioirf 
St  By.  Co.  ▼.  Willoeby,  134  Ind.  663,33  N.  R  867;  Thnir- 
ley  Y.  State,  153  Ind.  375,  55  N.  E.  95. 

Such  things,  when  a  part  of  the  res  gestae,  serve  a  most  use- 
ful purpose  in  assisting  the  jury  to  a  proper  application  of 
the  testimony.  They  are  unerring  exponents  of  Uie  truth  of 
the  particular  fact,  and  it  may  not  be  controverted  that  when 
the  nature,  extent^  and  effect  of  a  palpable  injury  is  ^"^  in 
dispute — ^not  involving  scientific  questions — the  jury  may  ar- 
rive at  a  more  accurate  knowledge  of  the  truth  by  the  aid  of 
their  own  senses  than  by  a  verbal  description  of  the  obeem- 
tions  of  others.  This  being  well  known  to  a  plaintiff,  he  is 
certain  to  avail  himself  of  this  advantage  in  the  trial  when  the 
truth  will  be  beneficial  to  him,  and  if  impartial  justice  is  to 
be  administered,  we  see  no  way  of  its  attainment  in  all  eases 
if  an  important  source  of  evidence  is  open  to  one  and  dosed 
to  the  other.  That  the  question  embraces  the  exercise  of  sci- 
entific knowledge  makes  no  difference.  Physicians  and  siur- 
geons,  however  honest  and  learned,  are  fallible,  and  equally, 
with  other  honest  and  honorable  persons^  subject  to  the  uncon- 
ficious  influence  of  friendship  and  personal  interest — ^tfae  latter, 
in  surgery  cases,  involving  not  only  professional  reputation, 
but  pecuniary  liability.  Besides^  surgeons  of  equal  learning 
and  honesty  may  not  diagnose  an  injury  in  the  same  way. 
They  may  not  be  equally  strong  in  perception,  or  equally  ac- 
curate in  observation,  or  in  measurements,  and  thus  form  dif- 
ferent judgments  of  the  existing  conditions,  which  of  necessity 
must  constitute  the  basis  of  their  scientific  opinions,  and  it 
may  be  readily  seen  that  if  a  defendant  must  make  his  defenss 
against  the  expert  opinions  of  the  plaintifPs  chosen  surgeons^ 
without  an  opportunity  of  testing  the  verity*  of  the  basis  for 
such  opinions,  he  may  be  placed  at  disastrous  disadvantage  sudi 
as  the  law  cannot  and  does  not  sanction. 

The  cases  above  cited  as  affirming  the  existence  of  the 
power  establish  the  following  propositions:  1.  That  trial  courts 
have  the  power  to  order  the  medical  examination  by  experts 
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•of  ihe  injured  parts  of  s  plaintiff  who  is  seeking  to  reooyer 
damages  therefor;  2.  That  a  defendant  has  no  absolute  right 
to  demand  the  enforcement  of  such  an  order^  but  the  motion 
therefor  is  addressed  to  the  sound  discretion  of  tiie  trial  court; 
3.  That  ^e  exercise  of  such  discretion  is  reviewable  on  ap- 
peal, and  correctible  in  cases  of  abuse;  4.  That  the  ezamina- 
iion  should  be  applied  for  and  *■•  made  before  entering  upon 
the  trial,  and  should  be  ordered  and  conducted  under  the  di- 
rection of  the  courty  whenever  it  fairly  appears  that  the  ends 
•of  justice  require  a  more  certain  ascertainment  of  important 
&ct8  whidi  can  only  be  disclosed,  or  fully  elucidated,  by  such 
an  examination,  and  such  an  examination  may  be  made  without 
danger  to  the  plaintiffs  life  or  health,  or  tiie  infliction  of  seri- 
ous pain;  5.  That  the  refusal  of  the  motion,  when  the  drcum- 
•tancea  appearing  in  the  record  present  a  reasonably  dear  case 
for  the  examination  under  the  rules  steted  is  sudi  an  abuse  of 
discretion  in  the  trial  court  as  will  operate  to  reverse  a  judg- 
ment for  the  plaintiff ;  6.  That  such  an  order  may  be  enforced, 
not  by  punishment  as  for  a  contempt,  but  by  delaying  or  dis- 
missing the  proceeding. 

The  discretion  lodged  in  the  trial  court,  as  fairly  dedudble 
from  the  decisions,  is  a  sound  discretion  based  solely  upon  le- 
gal considerations.  Wh^i  serious  and  permanent  injuries  are 
claimed  by  the  plaintiff,  and  he,  or  she,  has  submitted  to  exam- 
ination by  a  chosen  physician,  or  surgeon^  who  appears  as  a 
witness  in  plaintiff^s  behalf^  and  the  nature,  extend  and  effect 
of  the  injury  is  to  be  deduced  from  objective  conditions,  and 
so  fuUy  from  no  other  source,  no  degree  of  sentiment  will  jus- 
tify a  denial  of  the  motion.  When  it  becomes  a  question  of 
probable  violence  to  the  refined  and  delicate  feelings  of  the 
plaintiff  on  the  one  hand,  and  probable  injustice  to  the  de- 
fendant on  the  other,  the  law  will  not  hesitete — the  court  in 
making  such  orders,  with  respect  to  time,  place,  and  persons, 
in  every  case,  having  such  due  regard  for  the  feelings  of  the 
plaintiff  and  proprieties  of  the  case  as  the  ends  of  justice  will 
permit. 

So  far  as  our  researches  have  revealed,  the  federal  supreme 
<xmit,  Justices  Brewer  and  Brown  dissenting,  now  stand  alone 
in  denial  of  the  power:  Union  etc  Co.  v.  Boteford,  141  XJ.  S. 
«50,  11  Sup.  Ct.  Bep.  1000. 

The  decisions  of  New  York  were  confused^  and  the  rule  botii 
affirmed  and  denied  in  inferior  courts,  until 

81.  B/&^.  Y«L  LXXXIU-U 
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by  legiBlative  aiactment  in  1893 :  Laws  1893,  e.  721 ;  Code  Cir. 
I^x)C.,  sec  873. 

The  power  was  first  denied  in  the  state  of  Missouri  in  Loyd's 
ease,  supra,  in  1873,  but  aflBrmed  by  the  same  court  in  Shep- 
ard's  case,  supra,  in  1885,  and  affirmance  has  been  adhered  to 
in  many  subsequent  cases. 

In  Illinois  the  supreme  court,  in  1882,  in  Parker  y.  Endow,, 
102  m.  272,  40  Am.  Rep.  588,  disposed  of  the  question  in  a 
•ingle  line  as  follows:  ''The  court  had  no  power  to  make  or 
enforce  such  an  order'' ;  and  in  subsequent  decisions,  while  not 
expressly  overruling  the  Parker  case,  recognize  the  existence 
of  the  power,  when  properly  and  timely  invoked :  See  Chicago 
etc  R.  R.  Co.  V.  Holland  (1887),  122  111.  461,  13  N.  E.  145; 
St  Louis  Bridge  Co.  v.  Miller  (1891),  138  IlL  465,  28  N.  E. 
1091. 

The  decisions  in  Indiana,  in  the  words  of  the  majority 
opinion  of  the  federal  supreme  court  in  the  Botsf ord  case,  sa- 
pra,  ''are  conflicting  and  indecisive.''  In  the  first  appearance 
of  the  question  before  this  court  in  any  form,  in  1885,  in  Loa- 
isville  etc.  Ry.  Co.  v.  Falvey,  104  Ind.  409,  416,  417,  3  N.  E. 
389,  4  N.  E.  908,  in  ruling  upon  the  competency  of  evidence 
touching  the  details  of  a  physical  examination  of  the  plaintiff 
under  an  order  of  court,  made  upon  the  defendant's  motion^ 
the  right  of  the  trial  court  to  make  the  order  is  not  questioned. 

Kern  v.  Bridwell,  119  Ind.  226,  12  Am.  Si  Rep.  409,  21 
N.  E.  664,  was  an  action  for  slander  for  charging  the  plaintiff 
with  lewdness.  The  oourt  refused  to  order  the  plaintiff  to 
submit  her  person  to  examination  by  medical  experts.  The 
question  related  to  a  collateral  matter  and  not  to  the  subject 
matter  of  the  suit — ^to  a  source  of  evidence  not  shown  to  be  re- 
liable nor  useful  to  the  defendant  in  his  answer  of  justifica- 
tion, and  should  not  be  accepted  as  an  authority  in  a  suit  by  a 
plaintiff  to  recover  damages  for  a  particular  injury  to  his  per- 
son. 

The  question  came  before  the  court  in  Hess  r.  Lowrey,  122 
Ind.  225,  17  Am.  St  Rep.  355,  23  N.  E.  156,  and  the  request 
for  an  examination  denied  because  ^^^  untimely  made.  The 
court,  by  Mitchell,  J.,  said:  ''It  is  undoubtedly  true  that  the 
court  may  in  its  discretion  in  a  proper  case,  if  application  is 
seasonably  made,  require  the  plaintiff  to  submit  his  person  to 
a  reasonable  examination  by  competent  physicians  and  sur- 
geons when  necessary  to  ascertain  the  nature,  extent  and  per- 
manency of  injuries.^ 
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case  of  Terre  Haute  etc  B.  B.  Go.  t.  Bnmker,  128  Ind. 
542y  26  N.  K  178,  presenting  a  like  question  was  ruled  by  Hegs 
T,  Eowrey,  122  Ind.  225, 17  Am.  St  Rep.  365,  23  N.  E.  166. 

In  Pennsylvania  Co.  t.  Newmeyer,  129  Ind.  401,  409,  28 
N.  E.  860,  ilie  question  we  have  here  came  before  the  court  for 
decision,  and  it  was  there  held  that  the  power  of  the  court 
to  order  an  examination  did  not  exist,  the  court  regarding 
what  was  said  in  Hess  v.  Lowrey,  122  Ind.  225,  17  Am.  St 
Bep.  855,  23  N.  E.  156,  as  obiter.  Upon  further,  and  perhaps 
fuller,  consideration  of  the  question,  we  are  satisfied  that  the 
decision  in  the  Newmeyer  case  upon  this  point  is  refuted  by 
the  great  weight  of  authority,  and  it  is  therefore  disapproved. 
It  is  insisted  that  the  question  should  be  ruled  by  the  decision 
of  the  federal  supreme  court  but  adopting  as  our  own  the  lan- 
guage used  by  Montgomery,  J.,  in  Graves  v.  Battle  Greek,  95 
Mich.  266,  85  Am.  St  Bep.  561,  54  N.  W.  767,  with  respect  to 
the  Botsford  decision:  This  decision  is  entitled  to  very  great 
weight;  but  in  view  of  the  manifest  justice  of  a  requirement 
tbKt  flie  plaintiff  in  case  of  personal  injury  shall  produce  the 
best  evidence  attainable,  we  think  this  case  should  not  be  per- 
mitted to  stem  the  otherwise  almost  unbroken  current  of  au-- 
thorily  upon  the  subject** 

In  the  case  at  bar  the  motion  of  the  defendant  was  timely; 
the  injuries  were  alleged  to  be  serious  and  permanent  as  af- 
fecting both  the  body  and  mind  of  the  plaintiff;  the  plaintiff 
would  produce  in  his  own  behalf  his  att^iding  physician;  the 
defendant  had  no  opportuniiy  to  inspect  the  injuries,  or  in 
any  way  inform  itself  as  to  their  nature,  extent,  and  effect  <^d 
was  wholly  unable  to  contest  if  it  should  be  contested,  the  tee- 
timony  of  the  plaintiff's  expert  witness;  that  an  examination 
by  skilled  and  unbiased  surgeons  would  ^^  enable  them  to 
determine  the  nature  and  extent  of  the  injuries,  and,  at  least 
in  a  degree,  to  determine  their  effect  and  permanency,  and  could 
be  made  without  danger  or  pain  to  the  plaintiff.  The  appli- 
cation was  made  before  the  trial  began,  more  than  two  years 
after  the  infliction  of  the  injuries^  and  clearly  presents  a  case 
where  the  trial  court  should  have  exercised  its  discretion  in 
favor  of  the  motion.  For  error  of  the  court  in  overruling  the 
motion,  the  appeal  must  be  sustained.  Judgment  reversed, 
with  instructions  to  grant  appellant's  motion  for  a  new  triaL 


PEnrSIOAIi  EXAMINATION  OF  PARTY.— In  an  action  for  peiw 
tonal  injuries,  where  the  plaintiff  tenders  an  issue  as  to  hfa  physi- 
cal oondltlon,  tbe  court  has  power  to  order  him  to  aobmit  to  an  ex* 
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amlnatlon  of  hla  person:  Wanek  r.  Winona,  78  Minn.  08»  79  Am. 
8t  Bep.  854,  80  N.  W.  851.  See  a  dlacoaston  of  thla  aabject  In  ttie 
monographic  note  to  Cleveland  etc.  By.  Ckk  t.  Huddleaton,  68  Am. 
8t  Rep.  242-252;  and  the  recent  case  of  Belt  Electric  Line  OOb  ▼. 
Allen.  102  Ky.  561,  80  Am.  8t  Bep.  87i,  44  8.  W.  80. 

INDSPBNDSNT  OONTBAOTOB.  —  THB  LIABIUTT  OF 
OITIB8  for  the  acta  and  negligence  of  Indqiendent  contracton  ia 
dlscuaaed  in  the  monographic  note  to  Ctovington  etc.  Brldce  Oa.  ?• 
Btelnhrock,  76  Am.  8t  Bep.  417-422. 


BOGUS  T.  BBNNBTT. 

tl56  Ind.  478,  60  N.  B.  148.] 

ICUmOIPAL  CORPORATIONS-RUNNING  OF  TBACTIO» 
BNOINB-YOID  OBDTNANOBl— A  city  haa  no  power  to  prohibit 
traction-engines,  or  oth^  Tehidea  not  propdled  by  animal  power, 
from  being  mn  npon  ita  streets  and  alleys.  An  ordinance  contain- 
ing snch  a  prohibition  Is  not  a  reasonable  exercise  of  the  city*s 
grant  of  power  otot  Ita  streets  and  alleys,  and  Is  void. 

0.  L.  Cline,  J.  C.  Blacklidge,  0.  C.  Shirley,  and  C.  Wolf, 
'for  the  appellants. 

Li  J.  Kiriq>atrick,  J.  F.  Morrison^  and  T.  0.  McBejnoldfl^  for 
tile  appdlee, 

*••  MONKS,  J.  Appellee,  Cl&nde  Bennett,  was  injured 
in  1898,  while  riding  a  bicycle  on  a  public  street  in  &e  dty 
of  Kokomo,  by  colliding  with  a  traction-engine  owned  by  ap- 
pellant Owinn,  and  operated  by  his  employ^,  Bogne.  The 
complaint  is  in  four  paragraphs.  The  first,  second,  and 
fourth  paragraphs  are  predicated  upon  the  alleged  negligence 
of  appellants  and  the  want  of  contributory  negligence  on  the 
part  of  the  injured  party.  The  second  paragraph  charges  a 
willful  injury*  It  is  alleged  in  said  first  paragraph  that  said 
traction-engine  was  run  on  said  street  of  said  city  without 
right,  and  without  having  any  person  in  advance  of  said  en- 
gine, not  less  than  fifty  yards,  to  warn  all  persons  approadiing 
said  engine,  who  might  be  in  charge  of  horses,  of  the  proximity 
of  said  engine,  and  in  violation  of  city  ordinance  383  of  the 
city  of  Kokomo,  whidi  prohibited  the  running  of  traction-en« 
gines  and  other  vehicles  propelled  by  steam  on  and  over  the 
streets  and  alleys  of  said  city.  The  *^  third  paragraph  con* 
tains  substantially  the  same  allegations  concerning  the  viola- 
tion  of  section  2044  of  Burns'  Revised  Statutes  of  1894  (Acti 
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1889,  p.  428),  and  the  Tiolation  of  said  city  ordinance.  The 
trial  of  the  canse  resulted  in  a  yerdict  and  judgment  againBt 
appellants.  The  errors  assigned  and  not  waived  by  failure  to 
aigoe  the  same  call  in  question  the  action  of  the  court  in  oyer^ 
ruling  appellants'  motion  for  a  new  triaL 

It  is  first  insisted  by  appellants  that  the  court  erred  in  admit- 
ting in  evidence  ordinance  No.  383  of  the  city  of  Kokomo>  which 
prohibits  the  running  of  traction-engines  or  other  vehicles  pro- 
pelled by  steam  on  the  streets  and  alleys  of  said  city,  for  the 
reason  tliat  the  ciiy  council  had  no  power  to  enact  said  ordi- 
nanoe,  and  therefore  the  same  was  invalid.  Appellee  insists 
that  this  question  cannot  be  considered,  for  the  reason  that  the 
bill  of  exceptions  containing  the  evidence  and  the  objection  of 
appellants  to  the  introduction  of  said  ordinance  in  evidence 
and  the  ruling  of  the  court  thereon  is  not  properly  in  the  rec- 
ord. The  question  of  the  validity  of  said  ordinance  is  pre- 
sented by  instruction  9  given  by  the  court  to  the  jury,  over  the 
objections  of  appellants,  which  is  also  assigned  as  a  cause  for 
a  new  trial.  We  need  not,  therefore,  decide  whether  or  not 
said  bill  of  exceptions  is  in  the  record.  The  record  shows  that 
the  bill  of  exceptions  containing  the  instructions  was  properly 
filed  May  29,  1899.  The  motion  for  a  new  trial  was  overruled 
April  7,  1899,  and  ninety  days'  time  given  appellants  within 
which  to  file  bills  of  exceptions.  Said  bill  of  exceptions  is  cop- 
ied into  the  transcript^  and  contains  the  statement,  over  the 
signature  of  the  trial  judge,  that  it  was  tendered  to^  and  signed 
by,  him  on  April  7,  1899.  This  shows  that  the  bill  of  excep- 
tions containing  the  instructions  was  filed  within  the.  time 
given  by  the  court,  and  that  it  was  signed  by  the  trial  judge 
before  it  was  filed.  This  fully  complies  with  all  the  statutory 
requirements:  Bums'  Bev.  Stats.  1894,  /ecs.  638,  641;  Rev. 
StatB.  1881,  and  Homer's  Bev.  Stats.  1897,  sees.  626,  629; 
Bobinson  v.  Dickey,  143  Ind.  205,  210,  42  N.  E.  679 ;  Ayers  v. 
Armstrong,  142  Ind.  263,  41  N.  E.  522. 

*®^  Said  instmction  9  reads  as  follows:  **If  you  find  from 
the  evidence  that  at  the  time  of  the  injury  complained  of  there 
was  a  city  ordinance  in  full  force  and  effect  in  the  city  of  Ko- 
komoy  which  provided  that  the  running  of  traction-engines  and 
other  similar  vehicles  propelled  by  steam  over  and  upon  the 
streets  and  alleys  of  such  city  was  prohibited,  and  fixed  a  pen- 
alty for  the  violation  thereof;  and  if  you  further  find  that  the 
defendant  Bogue,  in  violation  of  such  ordinance,  was  mnning 
a  traction-engine  propelled  by  steam  over  and  upon  a  public 
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street  in  sadi  city  at  the  time  of  fhe  alleged  injuy,  and  tliat 
the  defendant  Bogue  was  at  such  time  in  the  aeirice  and  em* 
ployment  of  the  defendant  Owinn^  and  acting  within  fhe  line 
and  scope  of  such  duty  and  employment,  aa  charged  in  the 
complaint,  then  the  court  inatractryon  that  the  running  of  anch 
engine,  in  violation  of  said  ordinance  wonld  he  an  unlawful  ac^ 
and  would  congtitute  negligence  per  se  on  the  part  of  the  defend- 
ant; and  if  you  further  find  from  the  evidence  that  audi 
negligence — ^that  ia,  the  propulsion  of  said  traction-engine  upon 
and  along  such  street  hy  steam,  instead  of  horse  or  otiier 
power  permitted  by  said  ordinance — was  the  proximate  cause 
of  the  injury  to  plaintiff,  without  which  the  injury  of  whidi 
plaintiff  complains  would  not  have  resulted;  and  further  find 
that  plaintiff  was  not  guilty  of  negligence  contributing  to  said 
injury,  then  it  would  be  your  duty  to  find  for  the  plaintiff.** 
If  the  ordinance  prohibiting  the  running  of  traction-engines 
or  other  vehidee  propelled  by  steam  on  the  streets  and  alleys 
of  the  city  of  Kokomo  is  invalid  for  the  reason  that  the  city 
had  no  power  to  pass  the  same,  said  instruction  is  dearly 
erroneous. 

In  this  state  municipal  corporationa  possess  and  can  exerdae 
only  such  powers  as  are  granted  by  the  legislature  in  express 
words,  and  those  necessarily  or  fairly  implied  or  incident  to 
the  powers  expressly  granted  and  those  essential  to*  the  de- 
clared purposes  and  objects  of  the  corporation.  No  inddental 
powers  can  be  implied  except  sudi  aa  are  *•*  essential  to  the 
accomplishment  of  the  purposes  of  their  creation  and  for  their 
continued  existence.  Doubtful  claims  to  power  or  any  doubt 
or  ambiguity  in  the  terms  used  by  the  legislature  are  resolved 
against  the  corporation.  It  is  also  settled  law  that  where  the 
legislature  in  terms  ijonfers  upon  a  municipal  corporation 
the  power  to  pass  ordinances  of  a  specified  nature  and  charac- 
ter, and  with  precision  defines  the  details  of  the  same,  and 
prescribes  the  penalties  that  may  be  imposed,  if  the  power  thus 
S^?-r*T,  ^  conflict  with  the  constitution,  an  ordinance 

iWted  iLr^'  ^^""^^^  prescribing  penalties  within  tiie  des- 

power  to  leSte  nn^^^  ^^'*  P^^^^'  P^^^-  ^^*  ^^^  ^ 
legislation  ire  not  ^.^^^en  subject  and  the  details  of  such 

suant  thereto  must  ?^^®^^^^>  ^^^  *e  ordinance  passed  pur- 
will  be  pronounced  •  *  ^^^^^^^^^^^  exercise  of  tiie  power,  or  it 
expressly  authorized  i,^^*^^^-     In  other  words,   an   ordinance 

oy  specific  and  definite  legislative  autiiority 
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irin  be  upheld  unless  it  conflicts  with  the  constitntion^  while  an 
•ordinance  which  it  is  sought  to  uphold  by  virtue  of  the  inciden- 
tal i)ower8  of  such  municipal  corporation^  or  under  a  general 
grant  of  authority,  will  be  declared  invalid,  unless  it  be  rea- 
sonable and  fair,  and  not  arbitrary  and  oppressive:  Pittsburgh 
etc  B.  B.  Co.  T.  Crown  Point,  146  Ind.  421,  46  N.  B.  687,  and 
^cases  cited* 

It  la  contended  by  appellee  that  the  power  to  pass  said 
ordinance  was  granted  by  the  following  provisions  of  sections 
3541  and  3623  of  Bums'  Bevised  Statutes  of  1894.  Section 
3541  provides  that  the  common  council  ''shall  have  the  addition- 
al powers  herein  permitted,  and  may  make  and  publish  by-laws 
and  ordinances  necessary  to  enforce  the  same.  ....  Twelfth. 
To  regulate  the  use  of  coaches,  hacks,  drays,  and  other  vehicles 
for  the  transportation  of  passengers,  freight,  or  other  articles, 
to  or  from  points  within  the  city  for  hire  or  pay.*'  Section 
3623,  supra,  provides' that  ''the  common  ^^^  council  shall  have 
exclusive  power  over  the  streets,  highways,  alleys,  and  bridges 
within  such  city." 

The  provisions  of  the  twelfth  dause  of  section  3641,  supra, 
give  no  authority  to  pass  an  ordinance  prohibiting  the  running 
on  the  streets  and  alleys  of  said  dty  of  all  vehicles  propelled  by 
steam.  That  clause  only  grants  authority  to  regulate  the  vehi- 
eles  described,  when  used  for  the  purposes  mentioned  therein* 
There  is  no  statute  to  which  our  attention  has  been  called,  and 
we  know  of  none,  which,  in  express  words,  confers  upon  the  com- 
mon council  of  cities  the  power  to  pass  an  ordinance  prohibiting 
the  running  upon  the  stireets  and  alleys  of  vehicles  propelled 
by  steam.  It  is  not  necessary,  therefore,  to  decide  as  to  the 
power  of  the  legislature  to  grant  such  authority  to  municipal 
corporations. 

Can  the  power  to  pass  such  an  ordinance  be  fairly  implied 
from  those  expressly  granted,  or  is  such  power  essential  to  the 
declared  objects  and  purposes  of  the  corporation,  or  can  such 
ordinance  be  sustained  under  ihe  general  grant  of  authority 
over  the  "streets,  highways,  and  alleys??  It  is  evident  that 
the  power  to  pass  such  ordinance  was  not  essential  to  the 
accomplishment  of  the  purposes  for  which  such  municipal  cor- 
porations were  created,  nor  for  their  continued  existence.  Said 
crdinanoe  was  not,  therefore,  authorized  by  any  of  the  implied 
powers  possessed  by  said  city:  Pittsburgh  etc  B.  B»  Co.  Vt 
Crown  Point,  146  Ind.  422,  46  N.  E.  687. 
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Does  the  general  grant  of  anihority  over  fte  stxeeU,  lu«^ 
ways,  alleys,  and  bridges,  given  by  section  3623,  snprm  "t*^™^! 
the  enactment  of  such  an  ordinance?  To  be  valid  nndcr  suoj 
general  grant  of  power,  the  ordinance  must  be  a  «*8<>^*^"J 
exercise  thereof:  Pittsburgh  etc  R  B.  Co-  t.  Crown  Pointy  1^ 
Ind.  422,  46  N.  E.  587.  Highways  and  streets  are  not  tor 
the  exclusive  use  of  vehicles  propelled  by  animal  power,  nor 
are  travelers  confined  to  the  use  of  such  power  and  ordiiui^ 
carriages  upon  highways.  The  use  of  any  new  and  improTen 
means  of  locomotion  must  be  deemed  to  have  been  contem- 
plated *»  when  the  highways  and  streets  were  laid  <mt  « 
dedicated,  whenever  it  is  found  that  the  general  benefit  Te- 
quires  it,  and  such  new  means  of  locomotion  cannot  be  ex- 
cluded therefrom  merely  because  their  use  may  tend  to  tlie 
inconvenience  or  even  to  the  injury  of  those  who  contuwie 
to  use  the  highways  and  streets  by  former  methods.  Tlu» 
vraa  clearly  recognized  by  the  supreme  court  of  Illinois  la 
1859  in  the  case  of  Moses  v.  Pittsburgh  etc.  R.  R.  Co.,  21  IlL 
515.  The  court  said:  *To  say  that  a  new  mode  of  passage 
shall  be  banished  from  the  streets,  no  matter  how  much  the 
general  good  may  require  it,  simply  because  streets  were  not 
so  used  in  the  days  of  Blackstone,  would  hardly  comport 
with  the  advancement  and  enlightenment  of  the  present  age- 
Steam  has  but  lately  taken  the  place,  to  any  extent,  of  ani- 
mal power  for  land  transportation,  and  for  that  reason  alone 
shall  it  be  expelled  from  the  streets?  For  the  same  reason 
camels  must  be  kept  out,  although  they  might  be  profitably 
introduced.''  In  1876,  the  same  rule  was  declared  in.  Macom- 
ber  V.  Nichols,  34  Mich.  212,  22  Am.  Sep.  622,  which  was  an 
action  to  recover  for  an  injury  occasioned  by  the  plaintiffs 
horse  being  frightened  by  a  traction-engine  on  the  public  high- 
^*y-  "^^o  court,  by  Cooley,  J.,  said:  ''Persons  making  ubc 
of  horses  as  the  means  of  travel  or  traffic  by  the  highways 
ha^e  no  rights  therein  superior  to  those  who  make  use  of 
the  ways  in  other  modes.  It  is  true  that  locomotion  upon 
^e  public  roads  has  hitherto  been  chiefly  by  means  of  horses 

BcL^Z^.V^'^^'  ^^*  ^^""^  "^^e  ^^  ^^^  ^o  P«- 
^  of  the  wiS,^t*^\f^^tied  ^^^y  ^  *^«  ««^«  reasonable 

proved  metw  7.  ^^^^  ^^*  ^^^^^  to  ^  others.  Im- 
^^^  be  duSvertd  «^T1^^  ^  ^^^^^^  admissible,  if  any 
existing  public  ro'^  ^  cannot  be  excluded   from  the 

tbe  present  methods/  ^^^^'^^  ^^  ^we  *•  consistent  with 
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^A  highway  is  a  pnblie  way  for  the  use  of  the  public  im 
general^  for  passage  and  traffic  without  diatinction:  Starr  v* 
Chicago  etc  B.  B.  Go^  24  N.  J.  L.  592.  The  restrictioDa 
upon  its  xue  are  only  such  as  are  calculated  to  secure  to  the 
public  the  largest  practicable  benefit  from  the  en- 
joyment of  the  easement,  and  the  inconveniences  must  be 
rabmitted  to  when  they  are  only  such  as  are  incident  to  a 
leaaonable  use  under  impartial  regulations.  When  the  high- 
way ia  not  restricted  in  its  dedication  to  some  particular  mode 
of  TLBe,  it  ia  open  to  all  suitable  methods;  and  it  cannot 
be  aasumed  that  these  will  be  the  same  from  ^ge  to'  age, 
or  that  new  means  of  making  the  way  useful  must  be  ex- 
cluded merely  because  their  introduction  may  tend  to  the  in- 
convenience or  eyen  to  the  injury  of  those  who  continue  to 
vae  the  road  after  the  same  manner  as  formerly.  A  high- 
way established  for  the  general  benefit  of  passage  and  traffic 
mnat  admit  of  new  methods  of  use  whenever  it  is  found 
that  the  general  benefit  requires  them;  and  if  the  law  should 
preclude  the  adaptation  of  the  use  to  the  new  methods^  it 
would  defeat,  in  greater  or  less  degree,  the  purpose  for  which 

highways  are  establiehed Horses  may    be,  and    often 

are^  frightened  by  locomotives  in  both  town  and  country,  but 
it  would  be  as  reasonable  to  treat  the  horse  as  a  public  nuisance 
from  his  tendency  to  shy  and  be  frightened  by  unaccustomed 
objects,  as  to  regard  the  locomotive  as  a  public  nuisance  from 
its  tendency  to  frighten  the  horse.  The  use  of  the  one  may 
impose  upon  the  manager  of  the  other  the  obligation  of  ad- 
ditional care  and  vigilance  beyond  what  would  otherwise  be 

essential If  one  in  making  use  of  his  own  means  of 

locomotion  ia  injured  by  the  act  or  omission  of  the  other,  the 
question  ia  not  one  of  superior  privilege,  but  it  is  a  question 
whether,  under  all  the  circumstances,  there  ia  negligence  im- 
putable to  some  one,  and  if  bo,  who  should  be  accountable  for 
if 

In  Wabaah  etc.  Ry.  Co.  r.  Parver,  111  Ind.  196, 199,  60  Am. 
Bep.  696, 12  K  E.  296,  decided  in  1887  this  court,  by  Mitchell 
J.,  said:  "Boad  engines  propelled  by  steam,  and  portable  en- 
gines operated  by  steam,  have  become  familiar  in  every  agricul- 
tural community.  To  declare  that  their  use  near,  or  their  pas- 
sage ^*^  over,  a  public  highway  constitutes  a  nuisance,  would 
be  practically  to  prohibit  their  use  in  the  manner  in  which  they 
are  customarily  employed  and  moved  from  place  to  place. 
It  must  be  supposed  that  horses  of  ordinary  gentleness  have 
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become  so  familiar  with  these  objects  as  to  be  safe,  when 
tinder  careful  goidanoe:  See,  also,  Cooley  on  Torts,  2d  el^ 
734-736.  That  highways  and  streets  were  not  for  the  ex- 
clusive use  of  yehicles  propelled  by  animal  power,  and  that 
steam  power  might  be  used  to  propel  yehides  thereon,  was 
clearly  recognized  by  the  court  in  the  case  last  cited,  and  by 
the  legislature  in  the  act  of  1889  (Acts  1889,  p.  428;  Bums' 
Sey.  Stats.  1894,  sees.  2044-2046),  regulating  the  manner  of 
running  traction  or  road  engines  on  the  public  highways,  streets, 
and  ^eys  of  incorporated  towns  and  cities.  Said  act  reads  ai 
follows: 

''Sec.  1.  Any  person  or  owner  of  a  traction  or  road  engins 
shall,  while  using  the  said  engine  on  any  public  highway,  stiee^ 
or  alley  of  any  incorporated  town  or  city,  send  some  person  in 
adyance  of  said  engine,  not  less  than  fifty  yards,  to  warn  sll 
persons  approaching,  who  are  in  charge  of  a  horse,  team,  or 
teams,  of  the  proximity  to  sudi  engine. 

''Sec.  2.  And  it  shall  be  the  duty  of  the  mgineer  in  charge 
of  said  engine,  or  the  owner  thereof,  upon  the  approach  of  said 
horse,  team,  or  teams,  to  driye  said  engine  to  one  side  of  the 
road  or  street  when  practicable,  and  to  stop  said  engine  untO 
said  horse,  team,  or  teams  haye  passed  said  engine,  and  the 
whistle  of  said  engine  shall  not  be  sounded  while  said  horse, 
team,  or  teams  are  passing. 

"Sec.  3.  Any  person  or  persons  violating  any  proyisions  <rf 
this  act  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  any  sum  not  less  thuw 
five  dollars  and  not  exceeding  fifty  dollars." 

Incorporated  cities  and  towns  in  this  state  have  the  fowet 
to  regulate  public  travel  upon  the  streets,  so  as  to  make  them 
reasonably  safe  for  those  who  go  upon  them  on  foot  or  in 
vehicles,  and  to  enact  ordinances  for  the  protection  of  life, 
health,  and  property,  and  may  have  the  power  to  prohibit 
the  use  of  certain  streets  for  certain  purposes  and  by  *•*• 
certain  classes  of  vehicles;  yet  it  is  evident  that  they  have 
no  authority,  under  their  implied  powers,  or  under  the  gen- 
eral gi^mt  of  power  over  the  streets  and  alleys,  to  prohibit 
traction-engines  or  other  vehicles  not  propelled  by  animal 
power  from  using  all  the  streets.  Such  an  ordinance  is  not 
a  reasonable  exercise  of  such  power  over  the  streets.  Ap- 
pellee cites  cases  which  hold  that  a  municipal  corporation 
has  power  to  "prescribe  the  motive  power  to  be  used  in  moving 
street-cars  in  such  corporations,  and  that  when  it  prescribes 
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one  kind  of  pow^  the  company  cannot  use  another."  This 
power  results  from  the  fact  that  a  street  railroad  cannot  be 
oonatmcted  on  the  streets  of  a  town  or  city  without  the  con- 
sent of  the  governing  body  thereof,  which  may  in  its  discretion 
refase  such  request,  or  grant  it  on  sachi  conditions  as  it  deems 
proper,  one  of  whidi  may  be  that  it  shall  only  use  a  designated 
motive  power:  Elliott  on  Boads  and  Streets,  2d  ed.,  sees.  736, 
743.  Bnt  vehides,  whether  moved  by  animal,  steam,  or  other 
power,  which  do  not  require  a  specially  constructed  trsjck,  may 
be  nm  upon  the  streets  and  alleys  of  a  municipal  corporation, 
without  first  obtaining  the  consent  of  the  governing  body 
thereon:  See  Cooley  on  Torts,  2d  ed.,  734^  735.  It  is  mani- 
fest^ therefore,  that  the  cases  holding  that  municipal  corpora- 
tions may  prescribe  the  motive  power  to  be  used  in  moving 
street-cars  are  not  applicable  here. 

It  is  true,  as  insisted  by  appellee,  that  when  the  evidence 
is  not  in  the  record  this  court  will  not  reverse,  a  judgment 
on  an  instruction  given,  unless  it  would  not  be  correct  under 
any  evidence  that  could  be  given  under  the  issues:  Wenning 
V.  Teeple,  144  Ind.  189,  194,  41  N.  E.  600.  From  what  we 
bave  already  said,  it  is  evident  that  said  instruction  would  not 
have  been  correct  under  any  evidence  that  might  have  been 
given  under  the  issues.  It  follows  that  the  court  erred  in  over- 
riding the  motion  for  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


HIGHWAT8  AND  STBRBTS.-A  8TBAM-BN0INB  as  a  means 
of  locomotion  In  a  highway  is  not  necessarily  a  nuisance:  Ma- 
comber  V.  Nichols,  84  Mich.  212,  22  Am.  Rep.  522;  Gommonwealth 
▼.  AUen,  148  Pa.  St  858»  88  Am.  St  Rep.  830,  23  AtiL  1115.  See 
the  first  dted  of  these  cases  for  a  discnsslon  of  the  right  to  use 
streets  and  highways  for  new  modes  of  passage. 
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BABBETT  t.  MniLTTCAK 

[166  Ind.  610,  60  N.  &  8ia] 

MEOHANICrS  LIBN  LAW— CONSTITUTIONALITY  OP.- 
A  medianlc's  lien  law  which  gSves  to  contractors,  tnbcontracton. 
materialmeD,  and  laborer*  a  lien  on  bulldinga  for  which  they  btrt^ 
fnmlBhed  material  or  performed  labor.  Is  not  unconatitiitiooal  u 
deprlTlng  the  land  owner  of  property  without  due  process  of  law, 
or  as  impairing  the  obligation  of  contracts,  or  as  granting  to  ose 
class  of  citisens  privileges  not  granted  upon  the  same  terms  to* 
others. 

W.  B.  Gardiner^  C.  E.  Barrett,  and  K  A.  Brown,  for  ifai 
appellants. 

J.  E.  Kepperley,  for  the  appdlee. 

»**  BOWLING,  C.  J.  This  action  was  hrought  hy  the  ap- 
pellee, Millikan,  against  the  appellantsi,  Barrett  and  wife,  to 
enforce  a  lien  for  materials  furnished  for,  and  used  in  the 
repair  of^  a  dwelling-house  erected  on  a  lot  owned  by  Binett 
in  the  city  of  Indianapolis,  Marion  county,  Indiana.  The 
materials  were  sold  by  E.  H.  Eldridge  ft  Co.,  an  incorpo- 
rated company,  to  one  Boberts,  who  had  the  contract  for 
making  the  repairs,  and  notice  of  the  lien  claimed  was  filed 
by  that  company.  They  afterward  sold  and  assigned  the 
clium  and  lien  to  the  appellee.  In  addition  to  a  general 
denial,  Barrett  and  wife  filed  a  special  answer  setting  up, 
among  other  things,  the  fact  that  before  the  filing  of  the 
notice,  and  without  any  knowledge  of  the  claim  and  lien  of 
Eldridge  ft  Co.,  or  of  the  appellee,  Barrett  paid  Boberts,  the 
contractor,  in  full. 

The  errors  assigned  and  discussed  present  the  question  of 
the  constitutionality  of  the  act  generally  known  as  the  me- 
chanics' lien  law:  Acts  1883,  p.  140;  Acts  1885,  p.  95;  Acte 
1889,  p.  257 ;  Bums'  Rev.  Stats.  1894,  sees.  7256-7279. 

The  validity  of  these  acts,  so  far  as  they  apply  to  the 
facts  stated  in  the  answer^  is  assailed  on  the  following  gronnds: 
1.  The  act  seeks  to  deprive  the  owner  of  land  of  his  prop- 
erty without  due  process  of  law,  and  denies  him  the  equal 
protection  of  the  laws  as  guaranteed  by  the  constitution  of  the 
tTnited  States;  2.  It  attempts  to  create  a  lien  upon  real 
estate  without  notice  to  the  owner,  and  without  any  contract 
between  the  person  claiming  the  lien  •^  and  such  owner,  and. 
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it  impairs  fhe  obligation  of  contracts;  3.  It  interpolates  into 
priTate  contracts  provisions  for  liens  of  third  parties  with  whom 
the  owner  of  the  real  estate  has  no  contractual  relation^  and  im- 
pairs fhe  obligations  of  private  contracts^  and  interferes  with  the 
xi^ts  of  owners  of  real  estate  to  make  contracts  relating  to  the 
improvement  thereof;  4.  It  attempts  to  give  one  class  of  citi- 
zens rights  not  granted  to  all  other  citizens^  and  is  therefore 
clan  legislation;  5.  The  act  is  not  general  in  its  operation, 
but  is  limited  to  a  class  of  citizens  of  the  state;  &  It  pur- 
ports to  grant  to  one  class  of  citizens  engaged  in  mercantile 
and  manufacturing  pursuits  privileges  which  do  not  belong  to, 
and  which  are  not  granted  to,  all  other  citizens  of  the  state 
•engaged  in  like  pursuits. 

These  six  objections  may  fairly  be  reduced  to  three,  viz.: 
1.  The  act  authorizes  the  appropriation  of  the  property  of 
the  land  owner  without  due  process  of  law;  2.  It  impairs 
the  obligation  of  contracts;  3.  It  grants  to  one  class  of  citizens 
privileges  not  granted  upon  fhe  same  terms  to  others. 

In  discussing  fhe  case,  counsel  for  appellants  also  contend 
that  the  statute  violates  the  bill  of  rights^  sections  1,  21,  22, 
aitide  1,  because  it  is  injurious  to  fhe  well-being  of  the  dti- 
sens  of  fhe  state;  because  it  demands  the  particular  services  of 
the  land  owner  in  protecting  fhe  interests  of  the  subcon- 
tractor^ or  materialman,  without  compensation;  and  because  it 
interferes  with  the  freedom  of  fhe  citizen  to  maJce  contracts  for 
Hie  improvement  of  his  property. 

While  the  constitutionality  of  similar  statutes  has  been 
denied  in  some  courts  of  last  resort,  their  validity  has  gener- 
ally been  recognized.  The  principal  authorities  on  each  side 
of  the  question  are  collected  in  the  leading  text-books  and 
need  not  be  mentioned  here :  Boisot  on  Mechanics'  Liens,  sees. 
22-31 ;  Jones  on  liens,  2d  ed.,  sec.  1184  et  seq. 

The  principle  upon  which  the  claims  of  both  contractors 
and  subcontractors  are  usually  held  to  rest  was  clearly  stated 
by  Shaw,  C.  J.,  in  fhe  early  case  of  Donahy  v.  Clapp,  '^  12 
Chtsh.  440:  '^fore  the  statute  of  1851,  no  one  could  create 
such  a  lien  by  a  building  contract,  except  fhe  owner,  or  per- 
son having  an  interest  therein,  to  fhe  extent  of  such  interest 
But  by  that  statute  one  who  had  contracted  with  the  owner 
to  erect  a  building  had  power,  by  his  subcontract  with  anothar 
for  the  whole  or  part  of  the  work,  to  create  a  similar  lien 
<m  the  estate  in  favor  of  such  subcontractor.  .  .  •  •  Befo^  thai 
statute  todi:  effect  as  law,  the  contract  gave  a  lien  to  HiH 
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[the  original  eontractor]  only,  which  was  the  act  of  the  owner 
charging  his  own  estate.  But  nnder  the  operation  of  that 
statute,  a  precisely  similar  contract  by  the  owner  of  the  land 
would  give  the  subcontractor  a  power  to  bind  the  estate  by  other 
liens  in  favor  of  subcontractors  for  labor  thereon.  Such  liens^ 
in  favor  of  such  subcontractors,  would  equally  bind  the  estate  by 
consent  of  the  owner;  because  such  a  contract,  by  force  of  the 
existing  law  when  it  was  made,  of  which  the  owner  is  prestnned 
to  be  conusant,  gives  his  irrevocable  power  to  his  contractor 
to  charge  and  bind  his  estate ;  and  when  such  power  is  a- 
ecnted  by  the  actual  making  of  such  subcontract  for  labor,  it 
IB  in  law  the  act  of  the  owner,  hypothecating  his  own  estate 
to  the  extent  of  the  price  of  such  labor'' :  Phillips  on  Mechanics^ 
Liens,  sees.  65,  79 ;  Laird  v.  Moonan,  32  Minn.  358,  20  N.  W. 
354;  O'NeU  r.  St  Olaf's  School,  26  Minn.  829,  4  N.  W.  47^ 
White  V.  Miller,  18  Pa.  St.  52 ;  Deardorff  v.  Bverhartt,  74  Mo^ 
37;  Spofford  v.  True,  33  Me.  283,  291,  54  Am.  Dec  621;  Jone^. 
on  Liens,  sees.  1304,  1306. 

The  judgment  in  Jones  t.  Great  Southern  etc.  Co.,  79  Fed. 
477,  referred  to  in  appellants'  brief,  was  overruled  by  the  cir- 
cuit court  of  appeals  (86  Fed.  370),  Lurton,  J.,  Taf^  J.,  an* 
Clark,  D.  J.,  sitting.  The  opinion  of  the  court  was  delivered 
by  Lurton,  J.,  who  fully  reviewed  the  Ohio  statutes  on  the  sub- 
ject of  mechanics'  liens,  and  said :  'The  validity  of  such  stat- 
utes need  not  be  rested  upon  mere  authority.  •**  They  fin* 
sanction  in  the  dictates  of  natural  justice,  and  most  often  ad- 
minister an  equity  which  has  recognition  under  every  system  of 
law.  That  principle  is  that  everyone  who,  by  his  labor  or 
materials,  has  contributed  to  the  preservation  or  enhancement 
of  the  property  of  another,  thereby  acquires  a  right  to  com- 
pensation  The  legal  effect  of  the  contract  is  to  give  a 

lien  to  all  who,  at  the  instance  of  his  contractor,  shall  be  em- 
ployed to  furnish  labor  or  materials  for  the  work  which  he  ha» 
let  out  So  far  as  such  a  statute  is  limited  to  future  contracts, 
it  cannot  be  said  to  impair  the  obligation  of  a  contract.  If 
the  law  be  subject  to  no  other  objections,  it  impairs  no  con- 
tract, for  all  thereafter  made  are  entered  into  upon  the  basis^ 

of  the  law Neither  can  the  owner  be  said  to  be  thereby 

deprived  of  his  property  without  due  process  of  law.  He- 
has  voluntarily  made  a  contract  with  the  law  before  him- 
He  has  thereby  subjected  his  property  to  liability  for  cer- 
tain Qebts  of  the  contractor.  His  own  voluntarv  consent  is 
an  element  in  the  transaction.    He  knows  what  the  law  ^ 
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and  makes  a  contract  under  that  law.  It  is  idle  to  say  that 
imder  such  circiunstanees  he  ia  deprived  of  his  property  with- 
out due  process  of  law/* 

The  material  point  decided  in  Schroeder  t.  Galland^  134  Pa. 
St  277,  287,  19  Am.  St  Bep.  691,  19  Atl.  632,  also  cited 
by  appellants*  counsel,  was  thut  the  subcontractor  was  bound 
to  know  the  precise  nature  and  extent  of  the  agreement 
of  the  contractor,  and  that  he  could  not  obtain  a  lien  in  con* 
trayention  of  a  covenant  in  that  agreement  prohibiting  all 
liens. 

It  has  been  held  that  a  statute  which  allows  subcontrac- 
tors a  lien,  even  though  the  owner  has  paid  the  contractor 
in  full,  is  not  tmconstitutional  on  the  ground  that  it  unrea- 
flonably  limits  the  owner's  power  to  contract:  Laird  ▼.  Moon- 
ID,  32  Minn.  358,  20  N.  W.  354;  At^'ood  ▼.  Williams,  40  Me. 
409;  Heniy  etc.  Co.  v.  Evans,  97  Mo.  47,  10  S.  W.  868.  And 
that  such  a  statute  does  not  impair  the  obligation  '^  of  con- 
tracts: Albright  r.  Smith,  3  S.  Dak.  631,  64  N.  W.  816; 
Spokane  Mfg.  etc.  Co.  v.  McChesney,  1  Wash.  609,  21  Pac.  198. 

The  question  of  the  constitutionality  of  this  act  was  thor- 
ongfaly  examined  and  emphatically  decided  by  this  court  in 
Smith  v.  Newbaur,  144  Ind.  95,  43  N.  E.  40,  1094.  It  was 
kdd  in  that  case  that  the  act  was  not  objectionable  on  the 
pound  that  under  it  the  owner  might  be  deprived  of  his  prop- 
erty without  due  process  of  law;  that  the  owner  contracts  in 
contemplation  of  the  statute,  and  that  the  statute  does  not  re- 
itrict  the  ability  of  the  owner  to  contract.  These  views,  we 
think,  are  sound,  and  upon  similar  grounds  statutes  of  the  same 
kind  have  been  sustained  in  most  of  the  states  of  the  Union. 

The  objections  taken  to  the  statute  in  the  brief  of  coun- 
•d  for  appellants  seem  to  rest  upon  supposed  hardships  and 
inoonveniences  which  may  result  from  it,  rather  than  upon  con- 
ititational  grounds.  A  very  conclusive  answer  to  these  crit- 
icisms is  furnished  by  the  decision  in  Colter  v.  Frese,  45  Ind. 
M,  in  which  the  court  by  Worden,  J.,  say:  ''Many  arguments 
have  been  pressed  upon  our  consideration  in  respect  to  this 
point,  as  well  as  upon  the  question  whether  a  lien  can  be  ae- 
qniied  on  account  of  work  done  for,  or  materials  furnished  to, 
a  contractor;  and  not  the  owner.  The  most  of  them  are  based 
upon  the  real  or  supposed  hardships  of  the  law,  as  we  construe 
it,  in  this,  that  in  many  cases  it  subjects  the  owner  to  the  lia^ 
hility  of  making  double  payment  for  the  same  work  or  materials^ 
and  prevents  him  from  making  contracts  for  the  erection  of 
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bnildiiigi  and  fhe  famiahing  of  materiala  iheief or^  to  be  paid 
for  otherwiae  than  in  money^  and  o&er  similar  inoonyenienees. 
These  argumenta  might  have  mnch  foice  if  addressed  to  fhe 
legislature^  whose  proTince  is  to  make  the  law,  but  can  haTa 
little  weight  against  the  dear  and  nneqnirocal  terms  of  a  atat- 
nte,  when  addressed  to  a  court,  whose  ]»OTinoe  is  to  determine 
what  the  law  is,  and  not  what  it  ought  to  be.  ....  Its  ob- 
ject is  to  secure  to  the  mechanic,  laborer,  or 


*^^  compensation  for  his  work  or  materiala.  It  prerents  fhe 
owners  of  real  estate  from  securing  to  themaelveB,  .without 
<xnnp«:isation,  fhe  benefits  of  fhe  labor  and  materials  of  others, 
by  means  of  low  contracts  with  irresponsible  or  perhaps  dia- 
honest  contractors.  The  inconveniences  of  the  law  do  not  seem 
to  us  to  be  insuperable.  The  owner  may  withhold  from  the 
oontractor,  for  the  period  of  sixty  days  after  the  completion 
of  the  work^  enough  to  protect  fhe  property  from  liena  fw 
work  or  materials.  If  full  payment  is  made  at  the  end  of  that 
time,  it  is  perhaps  quite  aa  prompt  aa  payments  are  uaoally 
made.** 

The  last  objection  to  fhe  statute,  taken  by  the  appellants^ 
that  the  act  favors  a  particular  class  of  citizens  to  the  ezduaioii 
of  other  citizens,  is  not  sustained  either  by  reason  or  authority. 
The  classification  is  just,  natural,  and  reasonable.  It  is  open 
to  all,  and  it  applies  equally  to  all  the  citizens  of  the  stats 
who  bring  themselves  within  fhe  remedial  scope  of  this  act: 
Qilson  V.  Board  etc,  128  Ind.  65,  27  N.  E.  235;  Consumers' 
Oas  Trust  Co.  v.  Harless,  181  Ind.  446,  29  K  E  1062;  Vennayl- 
vania  Co.  v.  State,  142  Ind.  428,  41  N.  B.  937. 

In  the  case  before  us,  we  fail  to  perceive  any  real  hardahip. 
For  all  that  appears  in  fhe  answer,  the  appellant  failed  to 
exercise  any  diligence  to  discover  whether  any  daims  for 
materials  remained  impaid  before  he  paid  fhe  contractor  in  full, 
or  to  take  any  precautions  to  secure  himsdf  against  impodtioii 
or  loss.  If  he  has  sustained  loss,  that  result  cannot  justly  be 
charged  upon  the  statute.  We  find  no  error.  Judgment  af- 
firmed. 


MBSOHANIC'S  LIBN  LAW— OONSTITUTIONAUTT.— A  atatuta 
aiving  a  Hen  to  laborers  for  services  In  converting  standing  trees 
l&to  logs,  masts,  and  lumber,  does  not  conflict  with  the  constltutioii, 
^or  abridge  the  right  to  acquire,  possess,  and  protect  property: 
Spofford  y.  True,  83  Me.  283.  54  Am.  Dec.  021.  But  it  has  beeo 
held  that  a  mechanic's  lien  law  enacted  for  the  purpose  of  enabling 
atiungers  to  the  title  to  land  to  subject  it  to  sale  for  obUgattons  to 

Qich  the  owner  never  became  bouod,  and  in  which  he  has  no  part, 

ftf.  ^^^onstituUonal:  Mote  to  Santa  Orus  etc  Oo.  v.  I^rona,  6d  Am. 
«t.  Bep,  17^  ^'  ^ 
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IbDSRMOTT  t.  AMEBIOAN  BBBWINO  OOHPANY. 

[106  La.  124,  »  Boath.  49a] 

IfASimt  AND  8BBVANT  —  LIABILITY  FOB  UNAU- 
TBOBIZBD  AOT  OF  8B2BVANT.— If  tbe  driyer  oC  a  deUyery 
WifMi.  who^  under  agreement  with  his  employer,  when  deUyerlng 
foods  to  cash  customers  must  collect  the  price  of  the  goods  delly- 
«ed,  or  account  for  any  resulting  loss,  delirers  goods  without  col- 
loeting  the  price  and  aftwward,  in  attempting  to  collect  it  or  retake 
tbe  goods,  commits  an  assault  and  battery  or  other  Yioleiice^  he, 
and  not  the  employer,  is  liable  therefor. 

MABTBB  AND  SBByANT— LIABILITY  FOB«CALI0IOU8 
AOT  OF  8BSBVANT.— If  a  servant  goes  outside  of  his  employment 
without  regard  to  his  service,  acting  with  malice,  and  wantonly 
tames  damages  to  another,  his  master  is  not  liable. 

MASTBB  AND  BBBVANT— UABILITY  FOB  AOTS  OF 
flBRYANT.— A  senrant  has  implied  authority  to  do  what  is  neces- 
ouy  to  protect  his  master's  property,  or  fulfill  the  duties  intrusted 
to  him;  but  if  he  steps  aside  from  the  scope  of  his  employment, 
actuated  by  personal  malice,  or  by  motives  of  his  own,  he  iSi  and 
tlie  master  is  not,  liable  for  the  wrong  committed. 

J).  M.  and  A.  SchdarSy  for  the  appellant 

0.  Lemlfl^  for  the  appellee. 

^^  BREAUX,  J.  Plaintiff  sues  for  damagea  arisliig  from 
an  assault  made  by  one  of  defendant's  employis^  Moroj.  He 
claims  damages  in  the  sum  of  ten  thousand  dollars.  He  avera, 
in  substance,  that  this  employ6  was  defendant  a  driver  and 
eoUectar;  that  on  a  Monday  he  called  at  the  store  where  plain- 
till  is  employed  aa  a  derk  and  salesman  to  collect  the  price  of 
fmir  kega  of  beer  which  the  defendant  brewing  company  had  sold 
to  his  employer  the  Saturday  previous;  that  this  employ6  waa 
with  snother  employ^  of  the  defendant  company  whan  be  eaUed 
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to  collect,  as  juBt  stated,  and  that  he,  plaintiff,  said  to  thii 
^^^^  employ^  of  the  defendant  that  his  (plaintiff's)  emplqjer, 
Obeevers,  was  not  in  and  that  he  had  no  authority  to  pay  the 
bill.  Whereupon,  this  employ^  of  the  defendant  grcMBsly  insnltel 
plaintiff,  charging  him  with  falsehood;  said  that  his  employer^ 
ChecTeirs,  was  not  away,  and  began  to  search  in  the  house  for 
him;  that,  not  finding  him,  he  declared  that  if  the  bill  was  not 
paid  immediately  he  would  take  the  remaining  keg  of  bea 
back  into  defendant's  (the  brewing  company^s)  possession, 
and  that  Moroy  became  greatly  angered  when  plaintiff  placed 
himself  in  front  of  the  beer  cooler  and  objected  to  his  lemoTin; 
the  keg;  that  Moroy  seized  him  by  the  throat  and  yiolentlj 
threw  him  on  the  floor.  That  owing  to  the  plaintiff's  inferior- 
ity in  size  and  to  his  ill-health,  Moroy  inflicted,  in  a  most 
cowardly  manner,  a  number  of  yiolent  blows  with  his  hands  and 
feet,  causing  severe  injuries  to  his  person;  that  while  beatin; 
him,  Moroy  ordered  the  other  employ^  of  the  defendant  com- 
pany, Gautiireaux  by  name,  to  take  the  keg  and  place  it  in  the 
wagon,  and  that  it  was  returned  to  defendant  by  this  employ^ 
as  he  was  directed. 

Defendant  interposed  an  exception  of  no  cause  of  action  ts 
plaintiff's  demand,  and  in  the  event  of  the  court's  ovemiling 
the  exception,  the  defendant  pleaded  a  gaoteral  denial,  and 
especially  averred  that  it  is  not  liable  for  the  acts  of  its  employ^ 
if  they  acted  as  charged  in  plaintiff's  petition. 

The  testimony  shows  that  plaintiff  was  assaulted,  as  charged, 
and  that  the  remaining  keg  of  beer  of  the  four  delivered  by  the 
driver  to  the  employer  of  the  plaintiff  was  taken,  as*alleged,  and 
placed  in  defendant's  beer  wagon.  The  responsibility,  vel  non, 
of  the  defendant  for  the  act  of  its  servant  is  the  question  for 
our  decision. 

The  alleged  offender  was  tmquestionably  in  defendant's  ser- 
vice. He  drove  its  wagon  and  sold  its  beer,  for  which  he  re- 
ceived a  salary  of  seventy-five  dollars  a  month.  The  defendant 
had  cash  customers  and  credit  customers.  Before  selling  beer  toa 
customer  on  credit  he  was  required  to  obtain  the  consent  of  the 
company.  It  had  collectors  to  collect  amounts  due  for  beer 
sold  on  credit.  This  driver  was  instructed  to  coUect  cash  from 
the  customers  to  whom  the  beer  was  sold  for  cash.  He  had 
to  account  for  this  cash  in  the  morning  after  the  previous 
day's  sale.  It  appears  that  plaintiff's  employer  was  a  cash 
tomer  of  the  defendant  from  whom  caah  was  required. 
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We  ihink  it  had  been  usoal  with  the  driyer  to  sell  beer  to 
plaintifPB  '^^^  employer  on  one  day  and  return  and  collect  the 
caah  early  the  morning  of  the  next  day  before  settling  with 
his  (the  driver's)  employer.  Bnt  whether  this  was  usual  or 
not,  there  can  be  no  question  but  that  on  this  occasion  the  driver 
ddiveied  beer  for  an  amount  to  be  collected  on  the  following 
business  day.  We  are  led  to  infer  from  the  testimony  that  if 
delays  were  granted  by  the  driver  to  the  cash  customers  and  a 
losB  resulted^  it  was  his  loss.  There  was  an  agreement  by 
which  he  was  made  to  bear  the  loss — that  is,  it  was  deducted 
from  his  wages.  The  test  of  the  liability  is.  In  whose  behalf 
was  {his  employ^  acting,  and  was  it  with  the  intention  of 
serving  {he  purposes  of  the  employer?  i 

The  act  of  this  driver  was  not  in  the  furtherance  of  the  com- 
pany's business  nor  in  the  protection  of  its  interests.  The 
defendant  had  not  sent  him  to  collect,  nor  was  it  interested  in 
recovering  losses  by  pursuing  the  violent  methods  which  it 
pleased  the  driver  to  pursue.  The  instructions  of  the  company 
were  to  collect  the  cash  at  the  time  of  the  sale  and  to  hand  it 
over  to  the  proper  party  the  next  morning.  In  order,  as  he 
wrongfully  imagined,  to  make  return  in  the  morning  as  in- 
structed, he  resorted  to  violence.  He  thereby  sought  to  protect 
his  own  interest,  for  his  employer,  whether  rightfully  or  wrong- 
folly — a  question  with  which  we  are  not,  at  this  time,  con- 
eemed — had  made  provision  to  protect  itself  in  case  of  the 
driver's  failure  to  settle  for  the  beer  sold.  The  driver,  by  his 
own  agreement  with  the  company,  and  by  his  own  inexcusable 
violence,  had  placed  himself,  at  least,  one  remove  from  his  em- 
ployer and  from  the  scope  or  even  course  of  his  employment. 
The  act  committed  was  not  the  act  of  the  master  and  received 
no  sanction  from  him  in  any  way.  When  the  servant  returned 
to  the  plaintiff's  employer's  place  of  business,  i.  e.,  to  Cheever's 
saloon,  it  was  for  the  purpose,  as  we  interpret  the  testimony,  of 
collecting,  in  order  to  avoid  paying  the  amount  himself.  He 
had  disregarded  the  instructions  by  delivering  to  this  customer 
the  kegs  of  beer  before  payment  of  cash.  It  was  not  to  sub- 
srve  the  master's  interests,  but  his  own. 

It  is  true  that  fliis  court  recently  held,  in  a  case  against  a 
railroad  company  tor  damages  for  wrongful  ejectment  of  a  tres- 
passer by  its  brakeman,  that  the  brakeman  had  authority,  as  an 
incident  to  his  position,  to  remove  a  trespasser.  The  trespasser 
was  riding  on  an  iron  rod  touching  or  near  the  brakes  and  the 
jonning  gear  of  which,  to  some  extent,  at  least,  he  impliedly 
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had  duuige.  It  was  while  in  charge  that  the  injuzy  waa  in- 
flicted and  while  leekiiig  to  protect  the  employer's  pnqpertj  from 
the  act  of  a  trespass^.  The  running  of  tiie  cars  ^'^  would, 
we  readily  assnme^  be  interfered  with  if  trespassers  were  allowed 
to  steal  rides  in  the  presence  of^  and  without  objection  from, 
those  in  charge.  He  was  not  in  any  manner  acting  tor  himsdl 
The  seryant  was  acting  in  the  general  scope  of  his  employment: 
Dorsey  y.  Kansas  City  etc.  By.  Co.,  104  La.  478,  29  South.  177. 
On  the  contrary,  in  the  case  before  us  for  decision,  the  driier 
was  seeking  to  collect  an  amount  which,  in  accordance  with 
agreement,  he  would  haTo  been  charged  with  if  he  had  failed  ts 
oollect  it 

In  Lafitte  r.  Bailroad  Co.,  48  La.  Ann.  87,  8  South.  701, 
the  court  said  that  a  conductor  in  changing  money  for  passen- 
gers acts  at  his  own  risk  and  responsibility;  that  the  company 
(as  in  the  case  here)  loses  nothing  if  counterfeit  money  is 
accepted  by  the  conductor  as  he  is  charged  with  it;  oonsequentr 
ly  the  false  diarge  brought  by  the  conductor  that  the  posBenger 
had  sought  to  pass  counterfeit  money  on  him  was  not  a  charge 
for  which  the  company  could  be  held  liable. 

In  Williams  r.  Pullman  Palace  Car  Co.,  40  La.  Ann.  M, 
8  Am.  St  Sep.  512,  3  South.  635,  the  court  held  that  ihe 
employer  is  not  liable  in  damages  for  the  outrage  to  which 
the  passenger  had  been  subjected  by  the  servant,  who  was  not 
acting  within  the  scope  of  his  employment;  ''that  would  be  a 
dangerous  ground  for  holding  the  employer  responsible."  Diffi- 
culties which  might  arise  between  the  bank  teller  and  the  one 
who  enters  the  bank  for  the  purpose  of  collecting  a  check,  the 
assault  and  battery  committed  by  the  derk  in  a  store,  or  the 
servant  who  answered  the  call  for  permission  to  see  the  master, 
are  given  as  examples  of  acts  for  which  Ihe  master  could  not  be 
held  liable. 

Plaintiff  cites  the  case  of  Shea  v.  Beems,  86  La.  Ann.  966, 
in  support  of  the  position  that  the  driver  here  was^  as  in  that, 
acting  within  the  scope  of  his  employment  No  question  but 
that  in  all  matters  relating  to  the  driving  of  defendants  wagon 
and  in  selling  beer  as  instructed  he  was  acting  within  the  scope 
of  his  employment,  but  the  servant  here  was  not  acting  within 
the  scope  when  he  became  a  collector,  resorting  to  an  outrage 
on  the  plaintiff  to  compel  him  to  deliver  up  the  ptaperty  in 
order  that  he  might  lessen  his  own  personal  Uabilitj  Is  tbs 
defendant,  his  employer. 


Mar.  1901.]      MoDsbmott  v.  Amxbicah  Bbswino  Co.      229 

The  doetrme  of  respondeat  anperior  applies  to  acts  of  an 
agent  within  the  scope  of  his  employment  Was  the  act  here 
within  the  scope  of  the  serfanfa  employment?  We  have 
seen  that  he  did  not  follow  his  employer's  instmetionSy  and 
tfaa^  after  having  disregarded  them,  he  songht  to  protect  his 
own  interests  to  the  extent  of  committing  an  tmlawfnl  ''^ 
act.  He  did  not  commit  this  tmlawfnl  act  imder  express  or 
implied  authority.  Corporations  are  liable  for  the  torts  of  their 
servants  to  the  same  extent  as  private  individuals,  but  no  fur- 
ther. If  a  servant  goes  outside  of  his  employment  without  re- 
gard to  his  service,  acting  with  malice,  and  wantonly  causes 
damages  to  another,  the  master  is  not  liable. 

It  la  not  contended  that  the  defendant  was  sent  for  this 
beer.  As  we  interpret  the  testimony,  it  made  no  difference  to 
them  whether  or  not  he  brought  it  back,  as  he  was  bound  for  it 
in  caae  he  did  not  return  it,  or  he  was  bound  to  pay  the  price 
for  vrhich  he  was  instructed  to  sell  it  By  the  effect  of  the 
agreement  between  defendant  and  this  servant,  it  had  become 
the  hitter's  business. 

The  unlawful  assault  was  not  in  any  manner  necessary  for 
the  performance  of  the  driver's  work.  A  servant  has  implied 
anthority  to  do  what  is  necessary  to  protect  his  master's 
property  or  to  fulfill  the  duties  intrusted  to  him,  but  neither 
was  sought  to  be  done  by  this  driver. 

In  another  jurisdiction  it  has  been  decided  that  where  a 
person  employed  to  collect  payments  for  machines  sold  (m  the 
installment  plan  is  instructed,  in  case  of  refusal  to  pay,  not  to 
touch  the  machines,  or  take  them  back,  the  employer  is  not 
liable  for  an  assault  committed  by  the  servant  or  agent  in  con- 
nection with  an  attempt,  not  autiiorized  to  seize  the  machine: 
Feneran  v.  Singer  Mfg.  Co.,  47  N.  Y.  Supp.  284 ;  20  App.  Div. 
574.  Here  there  is  analogy  to  the  decision  last  cited  in  this: 
The  kegs  of  beer  had  been  delivered  in  accordance  with  the 
requirements  of  the  defendant's  business,  but  the  cash  had  not 
been  collected  by  the  driver  on  delivery.  The  subsequent  act 
was  unauthorized  and  the  master  was  no  longer  concerned,  as 
flie  driver  was  bound  for  payment  under  the  terms  of  his 
agreement. 

We  have  reviewed  all  the  decisions  within  our  reach  and  have 
read  several  commentators  upon  the  subject  of  the  employer's 
liability,  and  have  not  found  that  the  employer  is  to  be  held 
hable  for  acts  of  the  employ^  not  in  line  with  his  employment 
If  the  servant  steps  aside  from  the  scope  of  his  own  employment^ 
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actuated  by  personal  malice  or  f rcnoi  motiTea  of  hia  own,  faa  ii^ 
and  the  master  is  not^  liable  for  the  wrong  committed. 

For  the  reasons  assigned,  the  judgment  appealed  from  ia  af« 
firmed.    Behearing  refused. 


THB  DOGTRINB  OF  RBBPONDEAT  8UPBRIOR  baa  no  appli- 
cation when  a  serrant  actually  wUle  or  Intends  an  Injury,  (W  atepa 
aside  from  the  purpose  of  the  agency  and  inflicts  an  independent 
wrong:  Goodloe  ▼.  Memphis  etc  R.  R.  O0w»  107  Ala.  233,  54  Am.  8t 
Rep.  67,  18  South.  168.  If  a  servant  st^ps  aside  from  hla  master's 
business,  for  however  short  a  time,  to  commit  a  wrong  not  con- 
nected with  such  business,  tbe  relation  of  master  and  aarant  ia 
suspended,  and  the  mastw  la  not  answerable  for  the  wroni^:  Ste- 
phenson y.  Southern  Pac  Ga,  03  Gal.  556,  27  Am.  St  R^.  223, 
29  Pac  2S4.  But  a  master  is  liable  for  willful  or  mallciona  acts  of 
his  servant,  done  in  the  course  of  his  employment  and  within  the 
scope  of  his  authority:  Nelson  Business  College  Oo.  v.  Uoyd,  60 
Ohio  St  448,  71  Am.  St  Rep.  729,  64  N.  B.  471;  Bryan  T.  Adler. 
07  Wia.  ia4k  tt  Am.  St  Bap.  88^  72  N.  W.  866b 


ineW   ORLEANS    AUXIUABY   SANITABY   ASSOCIA- 
TION IN  LIQUIDATION. 

[106  La.  172,  29  South.  887.] 

BXBOUTIONS-OORPORATE  PROPERTY  SUBJBOD  TO.- 
The  creditors  of  a  private  corporation,  although  eatabliabed  for  a 
public  purpose,  are  entitled  to  collect  their  claims  out  of  the  pro- 
ceeds of  the  property  of  the  corporation  in  liquidation. 

MANDAMUS  DOES  NOT  LIB  to  enforce  the  fuimiment  of  a 
mere  contractual  obligation. 

S.  L.  Oilmore,  city  attorney,  and  A.  McGuiik,  asaiatant  dty 
attorney,  for  the  appellant 

H.  J.  Loevy,  for  the  appellee. 

^'^  MONROE,  J.  The  counsel  for  the  city  arguea  that  all 
of  the  property  of  the  association,  now  before  the  court,  having 
been  bought  and  paid  foe  by  voluntaiy  subscription  of  citizens, 
and  having  been  acquired  by  a  corporation  established  for  a 
public  purpose,  must  be  held  to  be  property  dedicated  to  public 
use  and  not  available  to  creditors  of  the  association  in  satisfac- 
tion of  the  debts  due  them.  He,  therefore,  contends  that  the 
judgment  appealed  from,  in  so  far  as  it  decrees  that  said 
property  ia  subject  to  such  debts,  should  be  reversed. 
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The  proposition  stated  ignores  the  fact  that,  whilst  the  pur* 
pose  for  which  the  association  was  established  was  public^ 
the  association  itself  was  a  private  corporation,  capable,  in  law, 
of  owning  property  and  incurring  debts  in  its  corporate  capac* 
itj.  If,  in  such  a  case,  there  is  any  law  by  which  property 
so  owned  is  exempt  from  seizure  for  debts  so  incurred,  our 
attention  has  not  been  called  to  it.  It  may  be  that,  by  reason 
of  the  declared  purposes  for  which  the  association  was  estab- 
lished, the  residuum  of  its  property,  after  the  payment  of  its 
debts  and  of  the  expenses  of  administration,  will  vest  in  the 
public  rather  than  in  the  corporators,  but  that  is  a  matter 
which  need  not  be  determined  until  the  debts  and  expenses 
are  paid,  and  it  ia  ascertained  that  such  residuum  exists.  In 
the  meanwhile,  we  are  of  opinion  that,  upon  the  case  as  pr^ 
-flented,  the  recognition  and  appointment  of  the  liquidating  oom- 
Tnissioners  was  authorized  by  law  and  precedent:  Stark  ▼. 
iBurice,  5  La.  Ann.  740 ;  PoUett  ▼.  Field,  30  La.  Ann.  161 ;  In 
re  Mechanics'  Soc.,  31  La.  Ann.  627 ;  In  re  Louisiana  Sav.  Bank, 
35  La.  Ann.  196 ;  State  r.  Herdic  Coach  Co.,  35  La.  Ann.  245 ; 
Hancock  v.  Holbrook,  40  La.  Ann.  53,  3  South.  351;  In  re 
Belton,  47  La.  Ann.  1614,  18  South.  642;  In  re  Moss  Cigar 
€o.,  Ltd.,  50  La.  Ann.  789,  23  South.  544. 

Considering  the  answer  to  the  appeal  and  the  prayer  of  the 
conunissioners  for  amendment  of  judgment,  it  is  well  settled 
that  a  mandamus  will  not  lie  to  enforce  the  fulfillment  of  a 
nere  contractual  obligation:  State  ▼.  New  Orleans  etc.  R.  B. 
Co.,  37  La.  Ann.  589 ;  State  r.  Kansas  City  etc.  B.  B.  Co.,  51 
La.  Ann.  200,  25  South.  126.  If,  *^®  however,  the  city  con- 
tmues  to  refuse  to  abide  by  the  conditions  of  the  ordinances 
referred  to  in  the  opinion,  we  know  of  no  reason  why  the  prop- 
erty of  the  association  should  not  be  sold  at  the  instance  of  the 
commissioners  for  the  purpose  of  the  liquidation  with  which  they 
are  charged. 

It  is,  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from,  in  so  far  as  it  decrees  that  the  ''city  of 
New  Orleans,  for  the  use  and  benefit  of  its  citizens,  be  recog- 
nized as  owner,  and,  as  such,  entitled  to  possession  of  the  De 
Soto  pump,  the  Thompson  pump,  the  Morris  baths,  flushing 
pipes,  and  other  machinery  and  improvements  erected  and 
placed  by  the  New  Orleans  Auxiliary  Sanitary  Association  upon 
^  said  city  property,^'  and  in  so  far  ae  it  rejects  the  demand 
of  the  liquidating  commissioners,  appellees  herein,  for  the 
^  of  said  property,  be  annulled,  avoided,  and  reversed,  and 
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it  is  Bov  ordered,  adjudged,  and  decreed  that,  vnkai  the  dlj 
ef  New  Orleaaa  ahall,  within  tibirty  days  fran  the  date  upon 
which  thii  judgment  shall  become  final,  by  pleading  in  the 
district  courts  consent  to  abide  by  all  Uie  oonditicna  of  the 
ordinances  Nca.  644S  and  6981,  administratiQn  series,  with 
respect  to  the  appointment  of  sriiitraiois,  and  the  valuation 
and  lerersion  of  the  property  in  controTersy,  then,  and  in  that 
cas^  the  said  commissionen  shall  haie  leaye  to  cause  said  prop- 
erty, or  so  much  thereof  as  may  be  necessary  for  that  purpose, 
to  be  sold  in  order  to  pay  the  debts  due  by  the  New  Orlesas 
Auziliaiy  Sanitary  Association,  and  the  legitimate  charges  and 
expenses  incident  to,  and  arising  out  of,  the  liquidation  and 
administration  of  its  affairs;  such  ssle  or  saks  to  be  made  at 
public  auction  or  otherwise,  as  may  be  ordegred  by  the  judge  a 
qao  upon  the  application  of  said  commissioners.  It  is  further 
ordered,  adjud^ped,  and  decreed  that  the  question  of  the  own- 
ership and  destination  of  the  residuum  of  properly  or  money, 
if  any  fliere  shall  be,  in  the  possession  of  said  commiasioners, 
after  the  payment  of  the  debts,  charges,  and  expenses  abofe 
mentioned,  is  expressly  reserred.  It  is  further  ordered,  ad- 
judged, and  decreed  that  the  judgment  appealed  from  be,  in 
all  other  respects,  aflSrmed,  and  that  the  city  of  New  Orleans  pay 
the  costs  in  both  courts. 


MANDAMUS  DOBS  NOT  UB  to  compel  the  performance  of 
priTate  contracts:  Florida  etc.  R.  R.  Co.  t.  State,  81  Fla.  482,  S4 
Am.  St  Rep.  80,  18  South.  108;  MUler  t.  State  Board  of  Agrical- 
tiir%  40  W.  Ya.  lOa,  70  Am.  8t  Bep.  811,  83  8.  A  1007. 


NEW  ORLEANS  t.  FABEB. 
tl06  La.  206,  20  Sooth.  607.} 

CONSTITUTIONAL  LAW— MUNICIPAL  ORDINANCBS 
BBOULATINQ  MARKBTS. — A  municipal  ordinance  prohibiting 
private  markets  within  a  certain  distance  from  pahllc  markets  Is 
a  Tslid  exercise  of  the  police  power. 

CONSTITUTIONAL  LAW.— THB  RBGULATION  AN©  CON- 
TROL  OF  MARKBTS,  public  and  private,  for  the  sale  of  provi- 
slons  and  commodities,  including  the  places  and  distances  f^m  one 
another  at  which  they  may  be  kept,  are  matters  ct  municipal  police 
power,  and  may  be  intrusted  by  the  legielature  to  a  dty  council, 
to  be  exercised  as,  in  its  discretion,  the  public  health  and  coo- 
Tenience  may  require. 

CONSTITUTIONAL  LAW  —  MUNICIPAL  ORDINANCBS 
E1DOULATINQ  MARKBTS.— The  fact  that  a  municipal  ordinance 
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nqvires  certain  food  commodities  to  be  told  only  in  pnbBe  market!^ 
and  that  Its  effect  is  to  compel  dealers  therein  to  go  into  tlie  public 
mtrketB  or  to  go  out  of  bnsinese,  does  not  affect  the  validity  of 
nich  ordinance  nor  render  it  nnconstltntional  and  void. 

OONirnTUTlONAL  LAW— BJSGULATION  OF  MARKBTS. 
A  dty  may  antborlse  persons  to  bolld  markets  and  collect  tho- 
revennes  thereof  for  a  fixed  period  in  consideration  of  their  convey- 
lag  the  property  to  the  city  at  the  end  of  the  term,  and  the  city  may 
exact  that  such  markets  are  to  be  under  its  control  and  in  all  re-^ 
Veets  goTemed  by  regulatiims  applicable  to  other  marketa 

oonstittjtional  law.— thb  bstabli&hment  of 

PUBLIC  MARKBTS  and  the  prohibition  of  private  markets  are^ 
within  the  legislative  discretion,  which  cannot  be  inquired  into  by 
the  courts  unless  fraud  is  committed,  or  there  is  a  manifest  inva- 
rioD  of  private  right 

&  H.  McCaleb,  K  J.  Heral,  and  EL  H.  McCaleb,  Jr.,  for  tbt- 
spltdlant 

8.  L.  Oilmore,  oitj  attomej^  md  H.  O,  Dupi^  assistant  dty 
attorney,  for  the  appellee. 


MONBOE^  J.  Defendant^  having  been  charged  with  the 
Tidation  of  dtj  ordinance  No.  312,  new  council  series,  under- 
took to  defend  himself  by  setting  up  the  unconBtitutionality' 
of  the  ordinance,  and  of  ihe  law  under  the  authority  of  which 
it  was  adopted ;  and,  having  been  convicted  and  eentenced,  has- 
tppesled  directly  to  this  court  Hie  ordinance  in  questi<m. 
mskes  it  unlawful  for  any  person  ''to  conduct  a  private  mar- 
ket, or  to  sell  at  retail  any  fresh  meat,  fresh  fish,  game,  poultry,. 
or  vegetables,  except  potatoes  and  onions,  in  any  building,, 
plsoe,  store,  or  stand,  within  three  thousand  two  hundred  feet,, 
walking  distance,  from  any  public  market,  in  the  city  of  New 
(Mesns'';  prohibits  the  eale  of  oysters  and  groceries  in  the 
public  markets,  and  contains  some  other  provisions  which  need 
not  be  specially  noticed.  The  set  of  the  general  assembly  re* 
fened  to  (being  Act  No.  34  of  1900),  authorizes  the  council 
of  the  city  of  New  Orleans  ''to  pass  such  ordinances  for  the 
government  and  regulation  of  private  markets,  in  the  city  of 
New  Orleans,  as  they,  in  their  discretion,  may  deem  proper,^' 
and  to  provide  for  the  enforcement  of  the  same,  especially  au- 
thorizing said  council  to  "prescribe  the  manner  in  which  such- 
private  markets  shall  be  kept,  and  the  distance  at  which  they 
nay  be  located  from  all  public  markets/'  There  is  no  dispute 
as  to  the  facts,  and  the  questions  of  law  whidi  are  presented 
are  not  wT^fimiliM*  to  this  court 

*^^  1.  It  is  said  that  the  defendant  had  complied  with  the 
IVMzisting  law   (Act  No.  116  of  1888  and  ordinance  No. 
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7607),  and  had  eatabliabed  hie  boaineaa,  in  confonnity  there- 
io,  within  the  populoua  district  of  the  city ;  that  he  had  theie- 
by  acquired  rights  which  cannot  be  devested  by  subsequent 
legislation ;  and  that»  in  so  far  as  Act  No.  34  of  1900  requires 
the  removal  of  said  business  beyond  said  district,  it  is  uncon- 
stitutional. Stated  in  other  words,  the  proposition  is,  that 
because  the  defendant  had  established  his  business  in  conf (»in- 
ity  to  the  law  and  the  ordinances  in  force  prior  to  the  adoption 
of  Act  No.  34  of  1900,  he  had  thereby  placed  said-  business 
beyond  the  reach  of  the  law-making  power  and  had  acquired 
a  vested  right  to  conduct  the  same  business,  in  the  same  p^ce, 
and  in  the  same  manner,  forever.  This  proposition  is  unten- 
able, and  ignorea  the  very  premise  upon  whidi  it  rests.  Thus, 
the  defendant  had  established  his  business  in  conformilj  to 
Act  116  of  1888  and  the  city  ordinance  adopted  under  its  au- 
thority. But  that  legislation  was  but  the  reasaertion  by  the 
state  and  the  city  of  the  power  to  control,  at  discretion,  the 
question  of  the  location  and  regulation  of  private  markets.  In 
1866  the  general  assembly,  by  Act  No.  184  of  the  sessicm  of  that 
year,  had  authorized  the  establishment  of  private  markets  ev^- 
where,  subject  to  the  police  ordinances  of  the  city.  In  1874^ 
by  Act  No.  31,  private  markets  were  prohibited  within  twelve 
squares  of  the  public  markets.  In  1878,  by  Act  No.  100,  tfaey 
were  prohibited  ^'within  a  radius  of  six  squares''  of  the  pubUc 
markets.  But  the  use  of  the  word  '^radius"  gave  rise  to  some 
trouble,  as  a  question  of  construction,  and,  in  1888,  Act.  No. 
116  was  passed,  prohibiting  private  markets  'Vithin  a  walking 
distance  of  six  blocks  from  any  public  market;  the  said  dis- 
tance to  be  interpreted  as  meaning .  that  represented  by  six 
blocks  in  a  walk  from  the  public  market  to  a  private  market" 
When,  therefore,  the  defendant  established  his  market,  agree- 
ably to  the  provisions  of  this  lastrmentioned  act,  and  of  the 
ordinance  adopted  under  its  authority,  he  conformed  to  a  law 
which  changed  the  pre-existing  regulations  upon  the  subject, 
with  presumed  knowledge  of  that  fact,  and  of  the  further  fact 
that  the  authority  to  make  and  unmake  such  law  had  always 
been  exercised  by  the  state  and  city  as  part  of  the  police  power, 
and  had  been  uniformly  recognized  and  enforced  by  the  courts. 
In  the  case  of  New  Orleans  v.  Stafford,  27  La.  Ann.  417, 
21  Am.  Rep.  563,  it  was  said:  "There  is  in  the  defendant's 
case  no  room  for  any  well-grounded  **^  complaint  of  the  viola- 
tion of  a  vested  private  right,  for  the  privilege,  if  he  really 
possessed  it,  of  keeping  a  private  market,  was  acquired  subordi* 
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n&tely  to  the  right  existing  in  the  sovereign  to  exercise  the  police 
power  to  regulate  the  peacci  and  good  order  of  the  city,  and  to 
provide  for  and  maintain  its  cleanliness  and  salubrity.  •  •  •  • 
We  presume  that  it  will  not  be  denied  that,  under  circumstances 
•of  peril  and  emergency,  the  law-maker  would  have  the  right 
io  abolish  or  suspend  an  occupation  imperiling  the  public  safety. 
'This  power  is  inherent  in  him.  He  may  exercise  it  prospeo- 
iiyely,  for  prevention,  as  well  ss  pro  re  nata  for  immediate 
effect  It  is  within  his  discretion  when  to  exercise  this  power, 
and  persons  under  license  to  pursue  such  occupation  as  may, 
in  the  public  need  and  interest,  be  affected  by  the  police  power, 
-embark  in  those  occupations  subject  to  the  disadvantages  which 
loay  result  from  a  legal  exercise  of  that  power'':  See,  also, 
Morano  v.  Mayor,  2  La.  219;  First  Municipality  v.  Cutting, 
4  La.  Ann.  335 ;  State  v.  Oisch,  31  La.  Ann.  544 ;  New  Orleans 
V.  Wolf,  36  La.  Ann.  986;  State  v.  Natal,  38  La.  Ann.  967; 
State  V.  Natal,  39  La.  Ann.  439,  1  South.  923 ;  Gossigi  v.  New 
Orleans,  41  La.  Ann.  522,  6  South.  534 ;  State  v.  Garibaldi,  44 
La.  Ann.  809,  11  South.  36;  Natal  v.  State,  139  TJ.  S.  621,  11 
Sirp.  Ct  Bep.  636.  >" 

Judge  Dillon  says  upon  this  subject:  ''Many  of  the  powers 
exercised  by  municipalities  fall  within  what  is  known  as  the 
police  power  of  the  state,  and  are  delegated  to  them  to  be  ex- 
ercised' for  the  public  good.  Of  this  nature  is  the  authority  to 
suppress  nuisances,  preserve  health,  prevent  fires,  to  regulate 
the  use  and  storage  of  dangerous  articles,  to  establish  and  con- 
trol markets  and  the  like ;  .  .  .  .  every  citizen  holds  his  prop- 
erfy  subject  to  the  proper  exercise  of  tiiis  power,  either  by  the 
state  legislature,  directly,  or  by  public  or  municipal  corpora- 
tions to  which  the  legislature  may  delegate  if':  1  Dillon  on 
Municipal  Corporations,  4th  ed.,  sec  141. 

2.  It  is  urged  that  ordinance  No.  312,  new  council  series,  is 
imconstitutional,  in  that  it  deprives  the  defendant  of  his  lib- 
erty and  of  his  property  without  due  process  of  law.  This 
objection  is  answered  by  the  opinion  of  the  supreme  court  of 
the  United  States  in  the  case  of  Natal  v.  State,  139  IT.  S.  621, 
11  Sup.  Ct  Rep.  636,  as  follows,  to  wit:  "The  plaintiffs  in  er- 
for  were  severally  complained  of,  tried,  convicted,  and  sen- 
tenced in  a  recorder's  court  of  the  city  of  New  Orleans,  for 
keeping  a  private  market,  in  violation  of  paragraph  4  of  an 
ordinance  of  the  city,  copied  in  the  margin,  and  passed  under 
the  authority  conferred  by  the  statute  of  Louisiana  of  1878, 
<ibapter  100,  as  follows  (quoting  the  statute),    *^  The  cases 
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were  conBolidated  and  on  appeal  to  the  supreme  court  of  tiie 
state  the  judgments  wers  a£5nned :  State  t.  Natal>  39  La.  Abil 
439,  1  South.  923.  The  plaintiffs  in  error  contended  in  the 
recorder's  court,  and  afterward  assigned  for  error,  that  their 
prinl^es  and  immunities  as  citizens  of  the  United  States  had 
been  abridged,  and  that  they  had  been  depriyed  of  liberty  and 
property  without  due  process  of  law,  and  had  been  denied  the 
equal  protecticm  of  the  law,  contrary  to  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States.  The  case  is 
too  plain  for  discussion.  By  the  laws  of  Louisiana,  as  in  states 
where  the  common  law  prevails,  the  regulation  and  control  of 
markets  for  the  sale  of  proyisions,  including  the  places  and 
distances  from  each  other  at  which  they  may  be  kept,  are  mat- 
ters of  municipal  police,  and  may  be  intrusted  by  the  l^sla* 
tnre  to  a  city  council,  to  be  exercised  as^  in  its  discretion,  the 
public  health  and  conyenience  may  require:  Citing  authori- 
ties.  The  ordinance  of  the  city  of  New  Orleans  prohibiting 
the  keeping  of  a  priyate  market  within  six  squares  of  any  pub- 
lic market  of  the  city,  under  penalty  of  a  flne  of  twenty-fiye 
dollars  and  of  imprisonment  of  not  more  than  thirty  days,  if 
the  fine  is  not  paid,  was  within  the  authority  constitutionally 
conferred  upon  the  dtj  council  by  the  legislature  of  the  state. 
A  breach  of  such  an  ordinance  is  one  of  those  petty  offensea 
against  municipal  regulations,  which,  in  Louisiana,  aa  else- 
where, may  be  punished  by  summary  proceedings  before  a  mag- 
istrate, without  trial  by  jury.  ....  Judgment  aiBrmed." 

3.  But  it  is  said  that  the  defendant  in  this  case,  and  otho^ 
similarly  situated,  will  be  compelled  to  abandon  the  priyate 
market  business  because  the  ordinance  complained  of  will  force 
them  into  the  uninhabited  sections  of  the  city,  where  such  busi- 
ness wiU  be  unprofitable.  The  act  of  1874,  as  we  have  seen,  pro- 
hibited priyate  markets  within  twelve  squsOres  of  the  public  mar- 
kets, a  greater  distance  (as  compared  with  a  smaller  popula- 
tion) than  the  three  thousand  two  hundred  feet  prescribed  by 
the  present  ordinance.  The  act  was,  however,  held  by  our 
predecessors  in  this  court  to  be  constitutional :  New  Orleans  v. 
Stafford,  27  La.  Ann.  417,  21  Am.  Sep.  563.  And  if  it  be 
true,  as  was  said  by  the  supreme  court  of  the  United  States,  in 
the  case  cited  above,  that  ''the  r^ulation  and  control  of  mar- 
kets for  the  sale  of  provisions,  including  the  places  and  the 
distances  from  each  other  at  which  they  may  be  kept,  are  mat- 
ters of  municipal  police  and  may  be  intrusted  by  the  legisla- 
ture to  the  city  council,  to  be  exercised  as,  in  its  discretion,  thr 


Haroh,  1901.]         New  Oblsans  v.  Fabsb.  237 

pablic  health  and  convenienoe  may  require,''  it  ia  plain  that 
the  distance  between  public  and  ^'  private  marketa  may  aa 
well  be  fixed  at  three  thousand  two  hundred  feet  as  at  twelve, 
or  nine,  or  six  squares ;  and  the  fact  that  a  particular  individ- 
ual is  unable  to  find  a  place  beyond  the  prescribed  limit  within 
which  he  can  conduct  his  business  profitably  does  not  affect  the 
question,  since,  in  the  exercise  of  the  power  and  discretion 
vested  in  it,  the  council  might  at  once,  and  in  direct  terms, 
prohibit  the  sale  of  provisions  elsewhere  than  in  the  public 
markets.  Mr.  Tiedeman  in  a  late  work  entitled  ''State  and 
Federal  Control  of  Persons  and  Property,"  volume  1,  page 
557,  says:  ''Not  only  has  the  legislature  exercised  the  power 
of  confining  the  prosecution  of  certain  trades  to  certain  locali- 
ties, but  it  haa  very  often,  particularly  in  respect  to  the  vend- 
ing of  fresh  meat  and  vegetables,  prohibited  the  ikying  of  the 
trade  in  any  other  place  than  the  market  which  is  established 
and  regulated  by  the  government.  This  regulation  is  very 
common  in  all  parts  of  this  country,  and  has  frequently  been 
the  source  of  litigation,  but  it  haa  generally  been  held  to  be 
ceasonable." 

And  he  cites  a  number  of  authorities  in  support  of  the  view 
thus  expressed,  and  quotes  in  extenso  from  the  opinion  in  New 
Orleans  v.  Stafford,  27  La.  Ann.  417,  21  Am.  Bep.  563,  as  for- 
cibly presenting  the  "reasons  which  justify  this  police  regula- 
tion/' Judge  Dillon  writes  to  the  same  effect,  viz.:  "The 
states,  under  their  police  power,  may  delegate  to  municipal 
corporations  the  authority  to  establish  or  authorize  the  estab- 
lishment of  markets,  and  it  is  competent  to  such  corporations, 
under  proper  grants  of  power^  to  enact  ordinances  prohibiting 
sales  and  purchases  of  marketable  articles,  except  at  designated 
market  places.  •  ...  In  England,  the  regulation  of  markets 
by  by-laws  haa  long  been  exercised,  and  such  by-laws  are  sus- 
tained as  being  reasonable  and  conducive  to  the  health  and  good 
government  of  the  municipalily.  In  this  country  the  practica 
is  almost  universal  on  the  part  of  the  legislature  to  confer  upon 
the  municipal  agencies  more  or  less  authority  with  respect  to 
maricets  and  market  places,  and  such  grants  are  not  so  strictly 
dmstmed  as  those  which  invest  the  corporation  with  a  power 
^f  a  more  extraordinary  or  unusual  charact^;  at  leaat  such  u 
the  case  unless  a  monopoly  in  favor  of  private  individuals  is 
nought  to  be  sustained,  against  which  the  courts  strongly  Isaa'': 
1  Dillon  on  Municipal  Corporations^  4th  ed^  seoi.  1S80. 
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''There  can  be  no  doubts"  eaid  this  court,  "that  the  city,  un- 
der the  legislative  permission  can  forbid  the  opening  of  mar- 
kets at  designated  '^^  places,  and  such  forbidding  is  an  exer- 
cise of  its  power  to  regulate  markets"':  State  J.  Gisch,  31  La- 
Ann.  544. 

4.  It  is  claimed  that  the  ordinance  in  question  unjustly  dis- 
criminates in  favor  of  certain  persons  who  have  obtained  cos- 
tracts  to  establish  markets  within  three  thousand  two  hnndred^ 
feet  of  the  public  markets.  It  appears  from  the  record  that 
the  city  saw  proper  to  arrange  for  the  establishment  of  markets 
in  a  few  localities  where  they  were^  presumably,  needed,  by 
making  contracts  whereby  certain  indiyiduals  agreed  to  build, 
such  markets  and  to  convey  the  same,  with  such  ground  as  they 
were  to  be  built  upon,  to  the  city;  and  thereafter  to  maintain 
such  markets,  subject  to  all  the  regulations  applicable  to  public 
markets,  on  condition  that  in  lieu  of  a  sum  of  money  to  ))e  paid 
by  the  city,  in  cash,  such  persons  should  be  allowed  to  recoier 
the  price,  or  value,  of  the  property  by  collecting  the  revenues 
of  the  markets,  as  fixed  and  regulated  by  the  city  during  a  cer- 
tain number  of  years.  In  other  words,  they  are  lessees  who 
give  the  property  in  consideration  of  their  leases  instead  of 
paying  a  fixed  amount  per  annum  or  a  proportion  of  the  ict- 
enue.  The  validity  of  a  contract  such  as  that  described  has 
been  afiirmed  by  this  court  in  the  following  terms,  to  wit:  ^A 
municipal  corporation  has  the  power  to  contract  with  an  indi- 
Tidual  to  authorize  him  to  build  a  market-house,  rent  stalls, 
and  collect  dues  during  a  specified  period,  with  the  considera- 
tion that  the  land,  which  is  his  property,  and  the  improvements 
upon  it,  shall  be  conveyed  to  the  city,  and  that  the  same,  at 
the  expiration  of  the  term,  shall  be  ttumed  over,  absolutely,  ia 
good  order  to  the  corporation.  The  land  and  constructions  be- 
come municipal  property  at  the  signing  of  the  contract,  and  the 
ownership  becomes  absolute  at  the  expiration  of  the  time  in  the 
city.  The  market  thus  put  up  is  a  public  market,  and  any 
private  market  found  within  the  prohibited  distance  of  ax 
squares  from  it  is  there  kept  in  yiolation  of  law'':  State  v. 
Natal,  41  La.  Ann.  887,  6  South.  722 ;  State  ▼.  Giscb,  31  La. 
Ann.  544;  State  y.  Sarradat,  46  La.  Ann.  700,  15  South.  87; 
New  Orleans  v.  Kientz,  62  La.  Ann.  950,  27  South.  344. 

Judge  Dillon  refers  to  the  case  of  Le  Claire  r.  Davenport, 
13  Iowa,  210,  in  which,  overruling  Davenport  t.  Kelley,  7 
Iowa,  102,  it  was  held  that  a  corporation  invested  by  its  charter 
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vith  power  '^to  erect  market-houses^  to  establish  markets  and 
market  plaoes,  and  to  provide  for  the  government  and  regula- 
tion thereof/'  was  authorized  to  pass  an  ordinance  delegating 
to  individuals  the  right  to  erect  marketrhouses  and  to  charge 
rent  for  the  stalls^  without  reserving  to  itself  the  control  of  the 
"^  same,  and  he  dissents  from  that  doctrine:  1  Dillon  on 
Municipal  Corporations^  4th  ed.^  sec.  385.  But  neither  he,  nor 
any  writer,  nor  any  adjudged  case,  so  far  as  we  are  informed, 
questions  the  authority  of  a  corporation,  having  the  power 
to  regulate  markets,  to  farm  them  out,  provided  the  control 
of  the  rates  charged  and  of  the  markets  is  reserved  to  the 
corporation.  The  counsel  for  the  defendant,  in  arguing  that 
the  provisions  of  the  city  charter  of  1870,  authorizing  the  city 
^to  establish  markets  and  to  farm  out  the  revenues  thereof/' 
have  been  repealed  by  the  charters  of  1882  and  1896,  and  in 
referring  to  the  latter  acts  as  governing  the  validity  of  the 
ordinances,  which  are  in  evidence^  authorizing  the  building 
of  markets  by  individuals,  have  apparently  lost  sight  of  the  ex- 
/  istence  of  Act  No.  116  of  1888,  which  they  nevertheless  in- 
voke in  behalf  of  their  dient,  and  whidi  does  not  appear  to  be 
in  conflict  with,  and  hence  does  not  appear  to  have  been 
repealed  by,  either  of  the  acts  last  above  mentioned :  State  v. 
Natal,  39  La.  Ann.  439, 1  South.  923.  The  right  of  the  city  of 
New  Orleans  to  farm  out  the  markets  has,  however,  always  been 
recognized  as  resulting  from  provisions  more  general  than  those 
contained  in  the  acts  of  1882  and  1896,  and  in  the  case  of 
State  V.  Natal,  41  La.  Ann.  887,  6  South.  722,  it  was  held 
to  have  been  included  among  the  powers  conferred  by  the 
charter  of  1856  as  ^'necessary  for  the  proper  administration  of 
a  municipal  government 

5.  It  is  said  that  it  is  the  purpose  of  the  ordinance  which 
is  here  complained  of  to  force  the  defendant  into  one  of  the^ 
markets  last  above  referred  to,  or  into  a  market  operated 
bj  the  city,  in  order  to  create  a  monopoly  in  favor  of  the 
grantee  of  such  market,  or  to  increase  the  revenue  of  such 
grantee,  or  of  the  city. 

The  answer  to  this  iSy  that  the  establishment  of  public  mar- 
kets and  the  prohibition  of  private  markets  are  within  the 
l^slative  discretion,  and  the  exercise  of  such  discretion  can- 
not be  inquired  into  by  the  courts^  unless  the  law-maker  has  ex- 
ceeded his  power,  or  fraud  is  imputed,  or  there  is  a  manifest 
invadcQ  of  private  rij^t    That  neither  the  state,  in  the  adop* 


940  Ambeican  Statb  Bbpoets,  Vol.  83.     [Loniaim. 

iiim  of  Aet  No.  S4  of  1900,  nor  tlie  city,  in  the  adoption  of 
'Ordininoe  No.  818,  now  council  aeries,  have  exceeded  their 
poivera,  xespectiTely,  is  perhaps  sufficiently  erident  from  what 
has  already  been  said  and  from  the  authorities  cited.  More 
than  fifty  years  ago.  Chief  Justice  Enstis,  as  the  organ  of  this 
eonrt,  said:  *The  right  to  establish  markets  is  a  branch  of 
the  sovereign  power^  and  the  right  of  regulating  them  is  neces- 
aarily  a  power  of  municipal  police":  *^*  Citing  Blackstonc^s 
Commentaries,  274;  Domafs  Droit  Public  Library  1,  sec  3; 
First  Municipality  y.  Cutting,  4  La.  Ann.  33& 

And  as  far  back,  almost,  as  our  jurisprudence  goei^  then 
«re  reported  cases  between  the  city  of  New  Orleans  and  tiis 
farmers  of  the  markets,  or  of  the  duties  imposed  upon  Tenders 
of  provisions :  Griffon  t.  Mayor  etc.,  5  Martin,  N.  S.,  279  ;  Mayor 
«tc.  T.  Peyrouz,  6  Martin,  N.  S-,  155. 

^ut,''  asks  the  learned  counsel  for  the  defendant^  'HHiy  is 
it  within  the  legislative  discretion  to  deal  with  persons  engaged 
in  the  lawful  business  of  private  market  keeping  otherwias 
4han  with  those  engaged  in  any  other  lawful  business,  and  do  ws  ^ 
not  reach  the  limit  of  legislative  power  before  reaching  the  point 
at  whidi  such  business  is  suppressed?^'  The  answer  to  thia^ 
we  think,  is  also  to  be  found  in  the  authorities  cited.  Then 
are  certain  trades  and  occupations  which,  for  various  reasons, 
by  consensus  of  opinion  among  all  civilised  peoples,  fall 
within  what  is  called  the  ^police  power,'*  and  the  leaacm  for 
their  doing  so  is  so  deep-seated  as  to  have  become  a  matter 
of  law  as  well  as  of  fact  Quoting  again  from  an  author  who 
has  already  been  referred  to,  he  says,  speaking  of  police  regula- 
tions: ''The  instances  of  this  kind  of  regulation  are  rmj 
numerous.  Slaughter-houses  have  been  confined  to  certain 
localities;  the  sale  of  fresh  meat  and  vegetables  haa  been 
prohibited,  except  in  the  public  markets  where  the  article  ex- 
posed for  sale  may  be  conveniently  inspected.  Li  the  same  way 
may  the  manufacture  of  pressed  hay,  the  maintenance  of  dai- 
ries, the  cultivation  of  land  within  the  limita  of  a  town,  and 
the  storage  of  cotton  and  of  other  combustible  material,  such  as 
«il  and  gunpowder,  be  prohibited  in  the  densely  setUed  parts  of 
the  city,  and  the  prosecution  of  sudi  trades  be  confined  to  lesi 
dangerous  localities.  In  the  same  way,  etc.'':  2  State  and  lU* 
eral  Control,  etc.,  740. 

It  follows  from  this  that  the  question  whether  it  is  advisaUs^ 
from  a  aanitary  point  of  view,  to  restrict  the  sale  of  fresh  meat 
and  vegetables  in  New  Orleans  to  markets  which  avs  controUal 
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\y  the  goyernment  and  which  are  subject  to  police  inspection 
is  not  one  which,  for  the  purposes  of  a  case  pending  in  court, 
<9m  be  affected  by  the  opinion  of  this  individual  or  that  one, 
since,  as  a  matter  of  law  and  of  settled  jurisprudence,  it  is  a 
question,  the  determination  of  which,  from  the  foundation  of 
*Jbe  state  and  under  the  dominion  of  seven  constitutions,  has 
uniformly  been  held  to  belong  to  the  legislative  department 
of  the  government    If  it  were  shown,  as  is  daimed  by  the 
defendant,  that  **^  the  purpose  and  effect  of  the  ordinance 
imder  which  he  is  prosecuted  it  to  establish  a  monopoly,  the 
<»>nrts,  by  the  terms  of  the  act  authorizing  said  ordinance,  and, 
under  the  constitution,  might  come  to  his  relief.    But  the 
fact  tfaaA  all  dealers  in  the  commodities  specified  in  the  ordi- 
nance may  be  obliged  to  transact  their  business  in  the  publio 
markets  is  not  the  establishment  of  a  monopoly  within  the 
meaning  either  of  the  act  in  question  or  of  the  oonstitntion, 
since  the  markets  are  open  to  them  all,  upon  the  same  termsy 
md  the  charges  are  regulated  by  law.    It  might  with  equal 
propriety  be  said  that  the  state  or  city  enjoys  a  monopoly 
in  exercising  any  other  governmental  function,  as  in  the  ad- 
ministratiogi  of  the  wharves  or  of  the  system  of  quarantine, 
and  the  claim  would  be  well  founded  in  a  limited  sense,  but 
not,  as  we  apprehend,  in  the  sense  in  which  the  term  is  used 
in  the  argument  which  we  are  now  considering.    How  far  this 
eourt  would  feel  authorized  to  interfere  upon  a  claim  sup- 
ported by  evidence  that  the  revenues  derived  from  the  markets 
are  larger  than  are  necessary  for  their  maintenance  is  a  matter 
which  need  not  be  considered,  as  we  find  no  such  evidence  in  the 
iscord. 
Judgment  affirmed* 


MUNIOIPAIi  BBGUUITION  OF  If  ABKBT8  is  dtocussed  In 
tbe  note  to  Jadcsonvme  v.  Ledwltb,  28  Am.  St  Be^.  681-68^  ▲ 
state  has  the  right  to  regulate  markets  for  the  sale  of  produce, 
and  may  delegate  that  power  to  munldpalitieSb  ▲  dtgr  having 
power  to  establish  public  marlcets  has  power  to  prevent  the  estab- 
l^ing  of  private  markets:  New  Orleans  v.  Grafflna,  62  La.  Ann. 
1082,  78  Am.  St  Sep.  887,  27  South.  690.  A  municipal  corporation 
may  fix  the  places  at  which  food  commodities  may  be  sold:  State 
>.  Davidson,  60  La.  Ann.  12d7,  09  Am.  St  Rep.  478^  24  South.  824; 
and  may  forbid  the  sale  of  fruit  vegetables  and  other  articles  of 
A)od  by  peddlers  within  six  squares  of  the  public  markets:  State 
f .  Nauias,  49  La.  Ann.  618^  02  Am.  8t  Bep.  667,  21  Soatb.  862. 

ToL  Lxxxm-«i 
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OOBUBN  T.  MORGAN'S  LOUISIANA  AND  TEXAS  SAIL* 

EOAD  COMPANY. 

[106  La.  396,  29  South.  882.] 

RAILROADS-TIOKBTS— TIMB  lilMITATION.— The  pnr- 
cfaaaer  of  a  railroad  pasaeDger  ticket  must  take  notice  of  the  timo 
limitation  printed  or  stamped  on  its  face  or  back.  ▲  limit  of 
day  is  reasonable  and  Talld. 

No  oonnseL 


PROVOSTT,  J.  The  plaintiff  bought  from  the  defend, 
ant  nilway  company  ^^  an  ordinary  ticket  for  paseage  from 
New  Iberia  to  Opelousas,  which  two  points  are  distant  from 
each  other  only  a  few  hours'  travel.  Fifteen  days  after  pur- 
chasing the  ticket  plaintiff  tendeied  it  in  payment  of  his  fare 
on  one  of  the  trains  of  the  defendant  company.  On  ilie  face 
of  the  ticket  was  printed  the  following:  ''Good  for  one  con- 
tinuous passage  commencing  only  on  date  stamped  <m  back."^ 
On  the  back  of  the  ticket  tiiere  wae  stamped  the  date  of  the 
purchase.  The  conductor  refused  to  receive  the  ticket,  assign- 
ing as  his  reason  that  the  time  limit  had  expired,  and  on  plain- 
tiff's refusal  to  pay  fare,  he  ejected  him  from  the  train.  Henos 
this  suit,  in  damages  for  a  wrongful  ejectment. 

The  case  comes  to  us  from  the  court  of  appeals  of  the 
fourth  circuit  sitting  for  the  parish  of  Iberia,  the  jndges  pro- 
pounding to  us  for  instructions  three  questions. 

1.  ^^Is  the  limitation  of  one  day  on  an  ordinary  firsi-class 
passenger  ticket  a  reasonable  regulation?'' 

This  court  having  heretofore,  in  the  case  of  Bawitdr^  t. 
Louisville  etc.  B.  B.  Co.,  40  La.  Ann.  47,  3  South.  387,  an- 
nounced as  settled  law  that  a  railway  company  may  place  a  time 
limit  on  its  passenger  tickets,  we  assume  that  this  question 
relates  not  to  the  reasonableness  of  placing  a  time  limit  on 
passenger  tickets,  but  to  the  reasonableness  of  a  time  limit 
so  short  as  one  day.  We  assume,  furthermore,  that  the  ques- 
tion has  reference  solely  to  the  time  within  which  the  traveler 
shall  set  ont  on  his  journey.  We  are  not  informed  by  the  record 
what  were  the  grounds  on  which  the  reasonableness  of  this 
time  limit  was  impugned  in  the  lower  court  To  us  the  limit 
appears  to  be  entirely  reasonable.  It  could  be  unreasonable  on- 
ly if  it  were  adopted  without  any  useful  purpose  in  view,  or  if  it 
did  not  allow  the  traveler  sufiBcient  time  in  whidi  to  buy  his 


Ibr.  1901.]    GoBUBN  v.  Morgan's  etc.  R.  R.  Oa  243 

ticket  and  take  his  train;  but  we  miiBt  afigume  that  it  has  been 
adopted  by  the  railroad  for  the  better  management  of  its 
basmeeey  and  it  seems  to  allow  to  the  passenger  all  the  time  he 
csa  possibly  need  to  buy  his  ticket  and  take  his  train.  We 
lie  not  questioned  as  to  whether  the  limit  may  not  become 
inoperatiye  in  any  given  case  owing  to  special  circumstances, 
snd  as  to  that  we  have  nothing  to  say. 

t,  ^s  the  buyer  of  such  ticket  charged  with  knowledge 
of  such  a  limitation:  by  the  fact  of  its  being  printed  on  the  face 
of  the  ticketr 

3.  ^8  the  purchase  of  the  ticket  a  contract  which  requires 
ftat  the  railroad  company  should  at  the  time  the  ticket  is 
pudiased^  giye  the  purchaser  actual  knowledge  of  the  limita- 
tion in  order  to  bind  him  to  such  limitation  T' 

^^  These  two  questions  are  at  bottom  one;  they  inquire  as 
to  Ihe  nature  of  the'  time  limitation  on  passenger  tickets; 
▼hether  it  is  a  mere  matter  for  the  carrier  to  regulate,  very 
much  as  the  time  for  the  departure  of  trains  is,  or  whether 
it  is  a  matter  of  contract  between  the  passenger  and  the 
etrrier,  and  therefore  a  matter  the  proTisions  as  to  which  ave 
not  binding  on  the  passenger  without  his  actual  knowledge,  and 
Us  consent,  express  or  implied. 

We  think  the  limitation  is  in  the  nature  of  a  mere  regula- 
tion, and  that  the  passenger  must  take  notice  of  it,  as  he 
most  do  of  all  the  other  reasonable  rules  and  regulations 
of  the  railroad  on  which  he  travels.  Of  course,  before  the 
PMenger  can  be  expected  to  conform  to  the  carrier's  rules 
and  regulations  these  rules  and  regulations  must  be  made 
known  to  him  in  some  way.  Mere  posting  of  notice  that 
tickets  are  limited,  without  printing  on  the  ticket  or  other 
notification,  has  been  held  by  the  supreme  court  of  New 
Hampshire  to  be  suflSdent  to  bring  to  the  passenger  the  knowl- 
edge of  the  limitation,  so  as  to  make  the  limitation  binding 
en  him  (Johnson  v.  Concord  R.  R.  Corp.,  46  N.  H.  213,  88 
Ant  Dec  199)  ;  and  this  decision  is  referred  to,  apparently  with 
tpproval,  by  test-writers.  But  be  that  as  it  may,  certainly  a 
limitation  printed  on  a  ticket  is  binding  on  the  passenger.  As 
to  this  the  law  is  well  settled .  '^t  is  now  definitely  settled  that 
a  stipulation  in  a  ticket  limiting  the  time  within  which  it  shall 
be  used  is  valid  and  binding  on  the  passenger^':  Fetter  on 
Carriers  of  Passengers^  p.  731,  par.  285,  citing  a  number  of 
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^IThen  on  iti  hee  the  tidcet  ib  iflned  aTailAbU  for  m  Ifauted 
time  only,  the  liolder  thexeof  will  not  be  entitled  to  jumgp 
by  Tirtne  of  it  after  the  expiration  of  the  time  specified":  25 
Am.  ft  Eng.  Ency.  of  Lew,  1093,  Tarbo  Tidcete  and  FaxM." 

''A  railway  passenger  who  accepts  a  ticket  is  bonnd  by  its 
terms  to  the  same  extent  as  if  he  had  by  formal  agreement  ea* 
tared  into  such  a  contract  with  the  company":  Am.  ft  Bd|^ 
Ann.  Gen.  Dig.,  verbo  '^Carriers,  Tickets,"  No.  78,  dthiga 
nnmber  of  cases. 

The  authorities  referred  to  in  the  record  as  having  beat 
dted  by  plaintiff  to  the  contrary  of  the  above  mnat  be  xesd  is 
the  light  of  a  distinction  between  the  time  limit  on  a  ticbt 
and  the  limitation  of  the  carrier's  liability  under  his  oontnct 
for  carriage;  when  so  read  the  authorities  in  question  are 
f  oimd  not  to  conflict  with  the  extracts  here  given.  The  time 
limit  on  the  ticket  is  a  matter  of  regulation  by  the  carrier, 
of  which  the  passenger  must  take  notice,  and  which  may  be 
brought  to  his  ^^^  attention  by  being  merely  printed  on  Qib 
ticket;  whereas,  the  limitation  of  the  legal  obligations  of  His 
carrier  is  a  matter  of  contract  between  the  carrier  and  the 
passenger,  which,  in  order  to  be  binding  on  the  passenger, 
may  have  to  be  shown  to  have  been  brought  to  his  attention  st 
the  time  of  the  formation  of  the  contract 

We  answer  the  first  and  second  questions  in  the  aflhmatii% 
and  the  third  in  the  negative. 

NichoUs,  0.  X,  and  Blandiard,  J.,  take  no  part  in  flus  ds- 
eision. 


RAIIiWAT  TIOKBT-niCB  LIinT.— It  la  held  la  Bojd  v. 
Spencer,  108  Ga.  828.  08  Am.  8t  Rep.  140,  SO  8.  B.  841,  that  a  rail- 
road ticket  for  which  fuU  fare  has  been  paid,  and  whidi  bas  a 
limitation  as  to  time  stamped  upon  it,  but  of  which  the  purcbascr 
has  no  notice  at  the  time  of  purchase,  entitles  lilm  to  passafi 
after  the  time  stamped  upon  the  ticket  liaa  expired. 
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LAMPKIN  T.  McCOBMIOE. 

[106  La.  418,  29  Sonth.  962.] 

1IAILROAD8M3TBDETS— PLAOBS  OF  DANGBR-OpaM 
•pacM  between  railroad  tracka  on  a  public  street,  left  nnlmproTed 
asd  occupied  hj  railroad  tracka  to  the  exclnalon  of  other  Tehldee, 
with  the  consent  of  the  dty  conncll,  are  places  of  danger,  and 
perBona  occupying  them  are  neither  trespassers  nor  licensees.  It 
Is  the  duty  of  the  railroad  company  to  use  proper  care  and  take 
necessary  precautions  to  i^event  Injury  to  persons  occupying  such 
open  spaces. 

RAILBOAD8-OONTRIBUTORT  MBGLIGBNOB  OF  PBR* 
80N  IMJUBBID.— Railroad  companies  opiating  trains  through 
danger  points  in  the  streets  of  a  dty  must  use  proper  care  for 
the  safety  of  persons  upon  such  streets,  and  If  the  companies 
satlrely  fall  In  this  regard  they  must  respond  In  damages  for  ln« 
Juries  to  persons  caused  by  them,  although  such  injuries  are  due  to 
some  extent  to  the  Imprudence  and  forgetfulness  of  the  person  In- 
Jared.  The  fact  that  If  the  duty  of  care  and  caution  owing  ftom  the 
railroad  company  had  been  performed  In  the  particular  case,  it 
would  have  been  unaralMng  to  prevent  the  injury^  is  Immaterial 
and  cannot  be  aet  up  aa  a  defense. 

Butherlin  &  Hall^  for  the  appellant 

Wise  ft  HemAim,  for  the  appellee; 

^  NICHOLLS,  a  J.  In  the  petition  filed  by  the  pUin- 
fhey  averred  that  J.  H.  McCormick,  in  his  capacity  as 
Rceiver  of  the  Yicksburg,  Shreveport^  and  Pacific  Bailroad 
Company,  was  indebted  to  them  in  the  ^^*  sum  of  ten  thousand 
tnd  thirty-eight  dollars  and  ten  cents,  for  which  they  prayed 
judgment  They  alleged  that  said  corporation^  with  all  its 
property,  was  placed  by  judicial  decree  of  the  circuit  court  of 
the  United  States  for  tiie  fifth  circuit  and  the  western  district 
of  Louisiana,  at  the  said  city  of  Shreveport,  rendered  on  the 
twenty-first  day  of  April,  A.  D.  1900,  in  the  hands  of  said 
J*  H.  McCormick,  as  receiver,  with  the  authority  and  directions 
to  him  to  take  possession  of  all  the  property  of  said  corpora- 
tion, and  operate  and  cause  to  be  operated  the  said  line  of 
nulroad  as  it  had  theretofore  been  operated  by  the  said  cor- 
poration; and  that  in  the  operation  of  said  railroad  by  said 
receiver  under  his  said  appointment  in  said  receivership,  through 
^  servants  and  employes,  their  son,  Norman  A.  Lampkin, 
was  struck,  knocked  down,  and  run  over,  and  thereby  injured 
•nd  killed  by  a  moving  train  of  freight-cars  of  said  railroad, 
in  said  dty  of  Shreveport  on  or  about  the  twenty-sixth  day  of 
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June,  A.  D.  1900,  by  reason  of  the  torts,  faults^  wrongs,  eaie- 
lessness,  omissions,  and  gross  negligenoa  of  the  serranis  and 
employes  of  said  reoeiver  in  charge  of  and  operating  the  said 
train  of  freight-cars;  and  that  said  accident  happened  <m 
Cotton  street  in  said  city,  between  Commerce  or  Levee  and 
Market  streets.  They  entered  into  a  minnte  description  of  the 
locality  where  the  accident  oocnrred  and  the  drcnmatanoes 
connected  with  the  same. 

The  defendant  answered,  pleading  the  general  denial  and 
averring  contributory  negligence  on  the  part  of  the  plaintiff. 
The  jury  returned  a  verdict  in  favor  of  the  defendant  and 
judgment  was  rendered  accordingly.    Plaintiff  appealed* 

The  evidence  shows  that  the  railroad  of  defendant  company 
enters  the  city  of  Shreveport  from  the  east  over  a  bridge  span- 
\)\i\g  the  Red  river.  The  west  end  of  the  bridge  rests  npon  the 
edge  of  Levee  or  Commerce  street,  which  runs  along  the 
river  front,  between  the  city  and  the  river.  The  bridge  is 
opposite  to  the  mouth  of  Gotten  stieet,  and  the  trades  of  de- 
fendant's road  run  from  the  Bed  river  bridge,  across  Gam* 
merce  street  and  up  Cotton  street,  for  several  blocks;  its 
freight  depot  being  on  the  side  of  Cotton  street  benreen  Com- 
merce street  and  Spring  street,  the  next  cross  street  back ;  the 
passenger  depot  being  several  blocks  farther  up  in  the  city. 
Spring  street  crosses  Cotton  street  ^^  on  a  high  ovobead 
bridge,  supported  by  wooden  posts  and  sills  resting  upon  the 
ground.  The  bridge  has  several  spans  through  which  there  axe 
open  spades  and  railroad  tracks. 

The  Shreveport  and  Hed  Biver  Valley  Bailroad  also  ap- 
proaches the  city  over  the  same  railroad  bridge,  over  the  Bed 
river,  and  uses  the  tracks  of  the  defendant  company  back  as 
far  as  Spring  street  At  that  pointy  the  trains  are  stopped, 
switched  off  and  backed  down  to  its  own  depot  on  Bed  river 
just  below  the  railroad  bridge. 

There  are  at  Spring  street  two  or  three  tracks  of  the  de- 
fendant company,  which  run  parallel  to  each  other,  the  main 
track  being  in  tiie  center,  and  the  sidetracks  being  alongside 
with  intervening  spaces.  The  evidence  shows  that  many  per- 
sons go  to  Spring  street  when  the  passenger  trains  of  the  de- 
fendant company  and  those  of  the  Bed  Eiver  Valley  Bailroad 
reach  that  point,  in  order  to  see  or  meet  passengers  or  to  board 
the  trains,  and  that  passengers  frequently  leave  the  trains  at 
that  point  to  go  into  the  city.    The  point  in  question  is  not 
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cne  piOTided  by  either  company  for  the  receiying  or  landing  of 
Iheir  passengers ;  there  are  no  platforms  placed  there  nor  other 
arrangements  made  for  the  convenience  of  pSBaengers.  The 
companies  are  much  opposed  to  their  passengers  getting  on  or 
getting  off  at  that  point  and  have  tried,  but  in  vain,  to  prevent 
it 

On  the  morning  of  June  26,  1900,  a  young  colored  man 
named  Norman  Lampkin,  living  with  his  parents  in  Shreveport, 
left  his  home  and  went  down  to  the  overhead  bridge  at  the 
corner  of  Cotton  and  Spring  streets  and  sat  down  there.  As 
the  passenger  train  of  the  Red  Elver  Valley  road  was  approach- 
ing Spring  street,  on  the  main  track  of  the  defendant  com- 
pany,  he  rose  from  his  seat  and  walked  to  meet  it,  when  it 
should  make  its  usual  stop.  What  his  object  or  purpose  was  in 
going  to  the  train  the  record  does  not  disdoee.  He  was  not 
an  employ^  of  either  company,  nor  were  theie  any  contractual 
fdations  between  thenu 

As  the  Red  River  Valley  train  was  reaching  its  switching 
point  at  the  comer  of  Spring  and  Cotton  streets,  from  the  Red 
river  railroad  bridge,  a  freight  train  of  the  defendant  came 
backing  down  opposite  to  it,  moving  east  toward  the  railroad 
bridge.  The  sides  of  the  cars  of  each  company  projected  on 
each  side  about  two  and  a  half  feet  beyond  the  rails  on  the 
tracks.  As  the  freight  train  passed  down  it  struck  and  im- 
mediately killed  Lampkin,  who  was  then  in  the  space  between 
the  two  tracks  which  the  trains  occupied,  and  so  near  to  the 
rail  of  the  sidetrack  of  the  defendant  company  as  to  be 
reached  by  a  projecting  comer  of  ^*  one  of  the  cars  on  that 
track.  The  freight  train  consisted  of  about  sixteen  or  eighteen 
cars.  Its  engine  was  at  the  end  of  the  train  farthest  from 
the  direction  in  which  the  train  was  being  moved.  The  train 
was  moving  slowly,  at  a  not  greater  rate  of  speed  than  two  or 
two  and  a  half  miles  per  hour.  There  was  no  person  on  the 
car  at  the  end  of  the  freight  train  to  keep  an  outlook  upon  the 
track  ahead,  nor  upon  the  spaces  between  the  tracks  to  give 
warning  of  the  approach  of  the  train;  nor  was  there  any  person 
stationed  for  the  same  purposes  at  the  point  where  persons 
were  likely  to  be  found,  in  the  spaces  between  the  tracks, 
when  the  passenger  trains  came  in  or  out.  A  brakeman  on 
the  top  of  the  third  car  from  the  end  of  the  freight  train 
was  the  employ^  of  the  defendant  nearest  to  tiie  scene  of  the 
accident 
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BeCsndant  eUimt  that  tbeie  is  no  such  atieet  at  Cotton 
street  in  the  city  of  ShieTeport;  that  what  is  called  Cotton 
ttreet  ia  an  open  space  appropriated  for  the  tracks  of  its  com- 
pany by  the  city  council;  that  there  are  no  sidewalks  upon 
the  so^illed  street,  and  no  paths  or  ways  for  either  footmen 
or  lehides;  that  it  is  oocnpied  by  a  network  of  railroad  tracks; 
that  fliers  is  no  indication  to  anyone  of  the  locality  being 
other  than  a  railroad  track  yard;  that  there  is  no  place  for  the 
trayd  of  either  vehicles  or  foot  passengers  along  the  street 
and  it  is  in  fact  not  traTeled.  Cotton  street,  so  called,  is  in 
fkst  during  a  part  of  its  length  almost  exdusively  used  for 
railroad  purposes — ^tracks  with  spaces  between  the  tracks  cot- 
ering  ahnost  the  whole  width  of  the  streets,  but  the  fact  remains 
that  from  a  legal  standpoint  the  tracks  are  laid  in  the  public 
street  of  the  city,  and  that  from  a  legal  standpoint  the  gen- 
eral public  haye  a  l^al  right  of  passing  along  and  oyer  the 
street 

The  right  of  occupation  granted  to  the  defendant  company 
by  the  city  council,  along  tiie  street,  was  granted  subject  to, 
and  was  receiTed  subject  to  the  rights  of  the  public,  along  and 
oyer  the  same,  but  the  rights  and  obligations  of  the  latter  were 
modified  to  some  extent  by  the  grant  to  the  railroad  company. 
We  cannot  deal  with  the  accident  under  inquiry  in  this  caw 
from  the  standpoint  of  Lampkin's  having  occupied  when  he 
was  killed  the  position  of  either  a  trespasser  or  a  licensee. 
Defendant  introduced  a  number  of  witnesses  to  prove  the  fact 
that  the  getting  on  and  off  the  train  of  passengers  at  or  about 
the  Spring  street  bridge  was  in  opposition  to  the  wishes  of  the 
railroad  companies,  and  contrary  to  the  instructions  given  to 
their  conductors,  but  that  fact  is  an  irrelevant  one  in  this 
particular  case,  where  the  party  who  was  killed  ^**  had  not 
been  a  passenger  on  their  trains,  nor  was  he  attempting  to 
become  such.  The  important  question  is  whether  persons  were 
accustomed,  rightly  or  wrongfully  as  a  fact,  to  congregate 
at  this  particular  place  and  by  so  doing  made  it  a  point  of 
danger  to  life  and  limb.  We  think  the  evidence  establishes 
that  it  was  a  danger  point  and  that  the  parties  operating  trains 
had  every  reason  to  believe  and  know  that  it  was  such,  and  that 
they  were  called  upon  to  govern  their  actions  accordingly. 

Defendant  urges  that  it  would  be  unreasonably  onerous  to 
force  it  to  place  flagmen  or  policemen  on  the  streets,  or  to 
place  a  brakeman  at  the  rear  end  of  each  backing  car  or  train, 
as  it  is  constantiy  making  up  or  breaking  trains  and  moving 
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flMm  at  all  hours  in  different  directions;  that  there  is  no  con- 
Tentional  or  statute  requirement  upon  it  to  do  so. 

It  may  be  trae  that  the  city,  in  granting  defendant  its  right 
to  lay  its  track  npon  the  street,  did  not  impoee  npon  it  these 
obligationey  and  that  they  were  not  imposed  on  it  by  general 
ordinance  or  statute^  but  there  are  certain  obligations  upon  rail- 
road corporations  which  exist  independently  of  convention  or  or-^ 
dinanoe  or  statute.  There  is  a  duty  imposed  upon  everyone^ 
▼hether  natural  persons  or  artificial  persons,  to  avoid  by  proper 
care  doing  injury  to  others  through  their  fault:  Civ.  Code^ 
666-2315. 

In  Hamilton  t.  Morgan's  etc.  S.  S.  Co.,  42  La.  Ann.  884^  8 
South.  586^  this  court  said :  ''That  in  running  a  train  backward 
through  streets  tiie  engineer  should  see  that  the  brakeman  is  at 
his  post  and  keep  a  lookout  on  the  track  to  warn  in  case  of 
danger.  It  is  the  duty  of  the  fireman  to  ring  the  bell  con- 
tmually  while  passing  through  a  town  or  village;  that  it  would 
iH)t  give  its  sanction  to  the  least  absence  of  an  employ^  of  a  rail- 
road, when  a  serious  accident  happens  while  passing  through 
a  street  of  a  town;  that  the  danger  to  human  life  was  too  great, 
and  employes,  to  be  relieved  from  all  responsibility,  must  be  at 
their  posts.''  We  have  on  several  occasions  repeated  this  same 
caution. 

We  have  declared  that  the  greater  the  danger  to  the  public 
the  greater  should  be  the  vigilance  exercised  and  precautions^ 
taken  to  avoid  it.    If  railroad  corporations  passing  through 
the  streets  of  a  city  fail  to  exercise  any  vigilance  and  to  take 
any  precautions  by  reason  of  the  pecuniary  expense  which  this 
would  entail,  they  must  be  made  to  know  that  they  assume 
the  risks  of  resulting  accidents,  and  must  take  the  legal  con- 
Kquenoes  of  their  balancing  the  chances.    Defendant  urges  in 
this  particular  case  that  even  had  there  been  a  brakeman  upon 
the  rear  end  ^  of  the  backing  train  at  the  time  of  the  ac- 
cident, the  deceased  placed  himself  in  a  position  of  danger  so 
diortly  before  he  was  struck  and  killed  that  the  brakeman 
coold  not  have  possibly  avoided  the  accident  by  anything  he 
tould  have  done.    That  proposition  is  by  no  means  established 
ia  a  fact,  and  it  is  a  dangerous  course  for  the  companies  to  pur- 
cue  to  fail  in  their  duty,  and  to  then  argue  that  no  good  would 
kave  been  accomplished  had  the  duty  been  fulfilled.    The  prop* 
«r  course  is  to  perform  the  duty,  leaving  results  to  be  actually* 
tested  by  the  facts  of  each  special  case. 
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The  eyidenoe  does  not  show  that  there  ezisia  on  Cotiaii 
street  any  point  specially  dangerous  other  than  this  particolar 
place,  at  or  near  the  Spring  street  bridge,  and  it  would  have 
l)een  no  yery  onerous  obligation  upon  the  defendant  to  have 
stationed  a  man  or  men  at  that  place,  to  secure  the  public 
safety.  It  may  be  true  that  an  accident  might  happen  anyhow, 
but  none  the  less  the  defendant  should  have  taken  precautioni 
to  avoid  it  and  to  minimize  the  danger,  which  would  serve  them 
in  good  stead.  The  record  does  not  show  how  many  persoiu 
were  at  this  particular  point  when  the  accident  occurred. 

This  case  resembles  in  a  number  of  its  features  that  of  Down- 
ing T.  Morgan's  etc.  S.  S.  Co.,  104  La.  508,  29  South.  207,  re- 
cently decided  by  this  court  In  both  cases  th^o  was  the  kill- 
ing of  a  man  for  want  of  proper  precaution  by  the  backing 
down  of  a  freight  train.  In  both  cases  the  freight  train  mofed 
opposite  a  danger  point  in  the  streets  of  a  town  simultaneously 
with  the  passing  of  a  passenger  train  upon  a  parallel  tnw^ 
when  the  attention  of  persons  standing  along  or  between  the 
tracks  would  be  likely  to  be  attracted  by  the  passenger  train, 
and  when  the  noises  from  the  passenger  train  would  be  likelj 
to  conceal  the  approach  of  the  freight  train.  In  both  cases 
there  was  a  failure  on  the  part  of  the  parties  operating  the 
freight  to  exercise  proper  care  and  take  proper  precautions 
while  moving  beckward  upon  the  track,  to  give  notice  of  its 
approach,  and  to  warn  parties  standing  on  or  near  its  tracks 
of  their  danger. 

In  the  Downing  case  there  was  no  evidence  before  the  court 
showing  the  circumstances  tmder  which  the  railroad  tracks  bad 
been  placed  in  tlie  street,  and  whether  the  title  of  the  land  upon 
which  the  tracks  were  laid  was  in  the  railroad  company  or  in 
the  public,  and  therefore  whether  the  party  killed  was  or  was 
not  a  trespasser  or  a  licensee,  but  in  the  present  case  the  de- 
ceased was  unquestionably  upon  a  public  street  and  not  on  de- 
fendant's track  when  killed,  and  he  was  neither  a  trespasser 
nor  a  ^^  licensee.  In  the  Downing  case  the  deceased  was 
standing  on  or  near  a  practically  abandoned  spur-track,  on 
which  he  had  no  reason  to  apprehend  the  approach  of  a  mov- 
ing train,  while  the  parties  operating  the  freight  train  had 
reason  on  their  part  to  believe  that  there  would  be  danger,  for 
parties  standing  where  the  deceased  was  standing,  while  in 
the  present  case  both  the  deceased  and  the  parties  in  charge  of 
the  freight  train  must  have  known,  or  be  presumed  to  ha?e 
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ieen  and  known^  of  the  dangerous  character  of  the  aitaation, 
ind  each  and  both  held  to  increased  care  and  yigilance. 

The  defendant  insists  that  the  deceased  was  backing  toward 
tlie  freight  train,  and  was  still  moving  when  he  was  struck 
and  killed,  and  if  not  actually  moving  he  had  just  come  to 
a  halt;  that  while  the  space  between  the  tracks  was  sufficient 
for  safety,  yet  the  space  over  which  he  backed  was  short  and 
ihey  could  not  anticipate  he  would  move  into  danger.  It  sought 
^  establish  that  deceased  was  not  struck  by  the  firsts  but  by 
the  second  or  tiiird  car  of  the  train,  but  this  contention  it  did 
not  sustain. 

There  is,  as  usual,  a  conflict  of  evidence  as  to  the  circum- 
stances under  which  the  deceased  came  to  his  death.    Mercer, 
a  farmer,  living  in  Bossier  parish  (plaintiff's  witness),  testified 
that  he  was  a  passenger  that  day  on  the  incoming  passenger 
tndn  of  the  Bed  Biver  Valley  train,  and  was  sitting  and  look- 
ing out  of  the  window,  on  the  side  of  the  car  toward  where 
the  deceased  was  killed,  the  side  next  to  the  defendant  com- 
pany's switch  (sidetrack) ;  he  was  about  a  car's  length  from  the 
deceased  when  he  was  struck;  he  saw  him  just  as  the  train 
struck  him;  the  first  he  noticed,  the  boy  seemed  to  be  stand- 
ing with  his  back  to  the  defendant's  train  and  he  was  struck ; 
saw  him  just  about  the  moment  that  the  train  struck  him ;  he 
was  standing  with  his  back  to  the  track  of  the  defendant  com- 
pany, wliich  was  parallel  to  that  on  which  witness  was  and 
parallel  with  main  line  of  the  defendant  company.    He  seemed 
to  be  looking  at  the  Valley  train  as  it  ran  in  on  the  main  line. 
He  had  his  face  toward  the  Valley  train  and  his  back  was  to- 
ward the  track  the  other  train  was  on.    He  saw  the  collision; 
lie  might  have  noticed  the  boy  before,  but  did  not  pay  any  at- 
tention to  him;  the  train  seemed  to  strike  him  on  his  side. 
The  defendant's  train — a  freight  train — ^was  backing  toward 
the  east,  toward  the  railroad  bridge  over  Bed  river,  the  Valley 
train  was  moving  to  the  west — agoing  into  the  city.    The  Val- 
lej  train  was  moving  very  slowly;  it  had  nearly  come  to  a  stop. 
Two  brakemen  came  up  along  the  ground   by  the  side  of  the 
innk  after  &e  ^^  deceased  was  struck,  but  not  before;  there 
ought  have  been  some  one  on  top  of  the  car,  but  witness  did  not 
see  anyone ;  he  was  not  paying  any  attention  to  it  imtil  the  man 
was  struck;  he  did  not  notice  whether  the  train  on  which  he 
WIS  was  msJdng  a  noise  at  the  time ;  the  only  noise  it  could  have 
•made  at  the  speed  it  was  going  was  the  escaping  of  steam. 

The  defendant's  train  was  moving  very  slowly ;  it  was  naaiiy 
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At  a  stop  and  did  ttop  in  about  a  ear'a  length;  it  was  a  long 
freight  train ;  he  could  not  tell  whether  there  was  a  ringing  of 
the  bell  on  defendant's  train;  there  are  freight  and  switch  en- 
gines and  trains  moving  in  the  yard  nearly  all  the  time;  the 
yard  is  filled  up  with  tracks ;  witness  has  seen  a  policeman  tt 
the  point  since  the  accident ;  was  told  he  had  been  placed  there 
to  Iceep  people  from  getting  off  the  train* 

Tom  Pattison,  a  drayman  in  the  employ  of  Dreyfous  ft  Co. 
(plaintiff's  witness),  was  at  the  defendant  company's  track 
right  bdow  the  Spring  street  bridge  when  the  doceased,  Nor- 
man Lampkin,  was  killed;  he  was  sitting  on  his  wagon,  which 
was  facing  the  Bed  river;  he  was  looking  at  the  Valley  train. 
The  boy  was  standing  there  looking  at  the  Valley  train  com- 
ing in;  he  was  standing  a  little  too  close  to  the  Valley  train 
and  so  he  backed  back,  and  just  at  that  time  the  defendant's 
train  was  coming,  one  car  under  the  bridge,  and  the  boy  backed 
a  little  too  far  and  this  train  knocked  him  down.  He  backed 
until  he  was  near  enough  for  the  front  advancing  car  to  strike 
him  and  pass  between  witness  and  the  boy ;  the  latter  had  his 
face  toward  the  Valley  train  at  the  time  tiiis  train  struck  him, 
his  back  being  toward  the  one  that  struck  him.  The  backing 
car  was  about  twenty  feet  from  the  car  when  he  stepped  ba(&; 
there  was  no  one  at  all  on  the  advancing  front  car — ^which 
was  the  one  that  struck  him;  witness  heard  no  one  call  oat 
to  him  or  give  him  warning  to  get  out  of  the  way;  never  heard 
anyone  say  anything  to  him  and  never  saw  anyone  there;  did 
not  hear  ilie  man  make  an  outcry;  witness  made  a  mark  on  the 
map  introduoed  in  evidence  showing  the  place  he  (the  witness) 
was  at  when  the  accident  occurred.  The  following  questions 
and  answers  were  asked  and  answered  by  this  witness  on  cross- 
examination:  Q.  If  this  man  who  was  struck  by  the  train 
had  not  stepped  back  just  as  he  did,  this  freight  train  would 
not  have  s^ck  him,  would  it?  A.  No,  sir;  I  reckon  not 
^^  Q.  It  was  his  stepping  back,  then,  that  put  him  in  the  way 
of  that  freight  train  which  hit  him?  A.  Yes,  I  reckon  so. 
Q.  In  other  words,  if  he  had  stayed  where  he  waa  before  step- 
ping back,  he  would  not  have  been  struck — ^but  would  ha?e 
been  dear  of  both  trains?  A.  I  do  not  know,  sir.  Q.  Was 
there  space  in  there  sufficient  for  persons  to  stand  with  safety 
between  the  two  trains?    A.    Yes,  sir. 

Skirring,  the  engineer  on  the  Bed  Biver  Valley  train,  testi- 
lled  that  as  the  train  on  which  he  was  approached  the  bridge 
«n  Spring  street,  the  deceased  was  sitting  near  the  end  of  tb^ 
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mil  tbe  nprigbts  stand  on,  under  the  bridge,  talking  to  another 
man.  They,  both  got  up  and  the  man  killed  was  ahead  of  the 
other  and  stepped  right  in  front  of  his  (witness')  train,  fac- 
ing it — ^with  his  back  to  the  approaching  train  of  the  defend- 
ant company,  and  went  sideways  toward  that  track.  There 
were  two  coaches  on  witness'  train  that  morning  and  his  en- 
gine  was  right  nnder  the  bridge  and  stopped. 

When  the  engine  passed  him  the  man  was  all  right,  walking 
down  the  track  (open  space?)  toward  the  sidetrack  of  the  de- 
fendant company.  As  the  train  approached  the  head  car  hit 
him  on  the  shoulder  and  knocked  him  down.  There  was  plenty 
space  enough  between  the  two  tracks  for  him  to  have  been  safe 
if  he  had  not  gone  too  far;  just  before  he  was  struck  the  man 
was  clear  of  the  car;  while  the  train  w^b  still  moving  he  stepped 
in  the  way  and  it  struck  him;  he  had  his  back  to  that  train 
and  was  looking  in  the  direction  of  the  Valley  train ;  just  be- 
fore he  was  struck  he  was  entirely  clear  of  the  defendant's  train ; 
he  was  not  on  the  track  at  all — ^he  was  between  &e  two  tracks 
and  entirely  clear  of  the  tracks  until  the  defendant's  train  got 
within  six  feet  of  him,  he  supposed,  and  he  was  still  going 
sideways  stepping  toward  that  sidetrack,  getting  farther  away 
and  walking  into  the  defendant's  track.  He  was  clear  of  the 
track  until  the  train  got  within  six  feet  of  him,  and  it  was  mov- 
ing toward  him  all  the  time,  and  while  the  train  was  moving 
and  he  was  going  on  to  the  defendant's  track  they  could  not 
have  stopped  it. 

It  would  have  been  impossible  for  them  to  have  done  so; 
they  could  not  have  done  more  than  they  did ;  when  the  train 
was  moving  the  trainmen  could  not  have  stopped  it  in  time  to 
have  prevented  hitting  him  if  there  had  been  one  hundred  men 
on  the  train.  Trains  were  backing  in  there  all  the  time;  when 
the  man  was  struck  he  was  looking  up  toward  the  Bed  Biver 
Valley  train;  he  was  kind  of  walking  ^^  sideways.  The  en- 
gine was  under  the  bridge  when  the  accident  occurred;  he  had 
walked  down  some  little  distance  toward  the  river;  he  was 
about  middle  ways  of  the  front  coach  of  the  vaUey  train;  he 
was  about  twenty-five  feet  from  the  engine.  Both  trains  were 
making  a  noise  at  the  time.  Freight-cars  in  particular  make 
a  noise  when  in  motion. 

Plainti£E's  counsel  refer  the  court  in  support  of  their  daim, 
not  only  to  the  ease  of  Hamilton  heretofore  noted,  but  to  that 
of  Curley  y.  Illinois  Cent  B.  B.  Co.,  40  La.  Ann.  810,  9  Soatlu 
103 ;  Peyton  y.  Texaa  etc.  B.  B.  Co.,  41  La.  Ann.  861,  17  Am. 
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St.  Rep.  430,  6  South.  690;  Conwmy  t.  New  Orleans  City  rte. 
B.  R  Co.,  51  La.  Ann.  146,  Mi  South.  780;  Bamea  ▼.  Shiefe- 
port  City  B.  B.  Co.,  47  La.  Ann.  1218,  49  Am.  St  Bep.  400, 
17  South.  782;  2  Shearman  and  Bedfield  on  N^ligence^  aecs. 
471-484;  Cheney  v.  New  York  Cent  etc  B.  B.  Co.,  16  Him,. 
415 ;  Wiley  ▼.  Long  laland  B.  B.  Co.,  76  Hun,  29,  27  N.  ¥• 
Supp.  722 ;  Dnnkman  ▼.  Wabash  etc.  By.  Co.,  95  Mo.  232,  4  S.. 
W.  670;  16  Ho.  App.  (Append.)    548. 

In  the  Curley  caae  this  court  declared  that  a  railroad  com- 
pany running  and  operating  its  road  through  the  streets  of  a 
populous  city  is  bound  to  observe  extraordinary  precautions^ 
for  the  safety  of  the  public,  particularly  at  street  crossings. 

We  are  of  the  opinion  that  the  defendant  company  was  guilty 
of  negligence  in  backing  the  freight  train  down  its  track,  pa^ 
the  point  in  question,  under  the  circumstances  disclosed  by  the 
testimony  in  this  record,  without  having  provided  and  taken^ 
precautions  to  notify  parties  who  might  be  standing  or  walk* 
ing  there  or  along  on  its  track,  of  its  approach  and  warn  them 
of  their  danger. 

We  have  next  to  ascertain  whether  the  plaintiff's  action  or  in- 
action in  the  premises  barred  the  right  of  recovery.    Plaintiff 
contends  that  even  if  there  was  contributory  negligenoe  on 
the  part  of  the  party  injured,  recoTcry  will  not  be  defeated  if 
there  has  been  a  plain  disregard  of  that  ordinary  care  on  the 
part  of  defendant  which,  if  exerted,  would  have  averted  flis' 
accident,  causing  the  injuries  for  which  damages  are  sought^ 
and  he  cites  in  support  of  this  position  Kramer  v.  New  Or* 
leans  etc.  B.  B.  Co.,  51  La.  Ann.  1693,  26  South.  411 ;  Bice  t. 
Crescent  City  B.  B.  Co.,  51  La.  Ann.  108,  24  South.  791 ;  Mc- 
Ouire  v.  Vicksburg  etc  B.  B.  Co.,  46  La.  Ann.  1543,  16  SoutL. 
457;  Nelson  ▼.  Crescent  City  R  B.  Co.,  49  La.  Amu  491,  21 
South.  635 ;  Inland  etc.  Co.  y.  Tolson,  139  U.  S.  558,  11  Sup. 
Ot  Bep.  653;  Grand  Trunk  etc   By.  Co.  ▼.   Ives,  144  IT.  S. 
419,  12  Sup.  Ct  Bep.  679 ;  Conway  v.  New  Orleans  City  etc 
B.  B.  Co.,  51  La.  Ann.  146,  24  South.  780. 

In  Herlisch  v.  Louisville  etc  B.  B.  Co.,  44  La.  Ann.  280, 
10  South.  628,  this  court  declared  that  on  approaching  a  stieet 
crossing  of  a  railroad  track  in  a  city  it  is  the  duty  of  a 
traveler  to  exercise  his  senses  of  sight  and  hearing,  and  look 
and  listen  for  an  approaching  train.  That  his  failure  so  to 
do  is  negligence,  which  in  case  of  collision  will  prevent  his 
recovery  of  damages  for  ^**  injuries  leoeired*  (In  the  coii- 
aideration  of  the  case  it  will  be  observed  that  the  idaintifl.  whaa^ 
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ftrack  by  one  of  defendant's  engines,  was  on  defendant's 
track  which  was  laid  upon  its  private  property.)  In  the  course 
of  its  opinion  this  court  said  it  waa  satisfied  that  defendant's 
employ^  were  neglectful  of  their  duties  under  the  general 
principles  of  law,  as  well  as  under  the  ordinances  of  the  city, 
in  reference  to  keeping  a  flagman  at  the  street  crossing,  the. 
exhibition  of  a  red  light,  etc.,  and  that  the  evidence  rendered 
it  exceedingly  doubtful  that  a  bell  was  rung  or  a  whistle  sound- 
ed; that  taking  it  all  in  all  the  evidence  made  out  a  case  of 
negligence  on  the  part  of  the  company;  that  they  were  evidently 
unmindful  of  the  rights  of  pedestrians  who  had  equal  rights 
to  use  this  crossing.  The  court  was  of  opinion,  however,  that 
the  plaintifF  was  himself  guilty  of  negligence  which  directly 
caused  or  contributed  to  the  accident  by  which  his  injuries  were 
inflicted,  and  declared  that  the  rule  was  a  fair  and  reasonable 
€ne  which  required  of  travelers  who  resort  to  thoroughfares  of 
a  sity,  over  which  railroads  have  a  right  of  way,  to  exercise 
the  greatest  possible  care  to  avoid  collisions  with  their  trains; 
fliat  ordinarily  the  fact  that  the  train  neglected  to  make  stat- 
ntoiy  and  customary  warnings  did  not  relieve  a  person  ap- 
jiroaching  an  open  crossing  from  the  duty  of  looking  out  on 
tpproaching  the  road. 

The  court  quoted  approvingly  an  author  who,  summarizing 
file  duties  of  railroad  companies  and  travelers  respectively,  in 
TCq)ect  to  publio  crossings  at  the  intersection  of  public  streets, 
ttid:  ''At  the  place  of  intersection  there  are  concurrent  rights. 
Ndther  the  traveler  on  the  common  highway  nor  the  railroad 
company  has  an  exclusive  right  of  passage.    Even  on  a  com- 
mon road  travelers  must  look  out  for  the  approach  of  other 
vehicles,  and  this  is  the  more  necessary  at  a  railroad  crossing,, 
becanaei  movement  on  such  a  road  is  more  speedy,  and  because 
the  consequences  of  such  a  collision  are  usually  disastrous. 
Precaution — ^looking  out  for  dangers — ^is,  therefore,  a  duty^ 
Thompson  on  Negligence,  403;  Reeves  v.  Delaware  etc  R.  B. 
Ca,  30  Pa.  St  464,  72  Am.  Dec.  713 ;  North  Pennsylvania  B. 
B.  Co.  V.  Heileman,  49  Pa.  St  60,  88  Am.  Dec  482. 

In  Oonway  v.  New  Orleans  City  etc.  B.  B.  Co.,  51  La.  Ann. 
146,  24  South.  780,  this  court  was  of  opinion  Ihat  there  was 
no  proper  care  on  the  part  of  the  employ^  in  charge  of  def  end- 
ant^s  dectrio-car;  that  such  care  must  be  exercised  at  dangerous^ 
places  on  a  railway  to  avoid  inflicting  injury,  as  the  proper 
inanning  of  a  car  requires.  The  plaintiff  in  Ihat  case,  in  or- 
d«r  to  boaid  an  deetrio-car  whose  stopping  place  was  on  its 
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track  in  ih^  neutnl  ground  on  Oanal  street^  between  BarcniM 
mnd  ^'^  Carondelety  walked  to  this  stopping  place  from  tiie 
Baronne  street  croflsing  along  the  open  space  on  the  neutral 
ground  between  the  track  of  the  defendant  company  and  a 
parallel  track  of  the  same  company.  It  was  All  Saints'  Day, 
and  cars  were  constantly  passing  on  this  parallel  track.  The 
tracks  were  so  close  together  th&t  a  person  standing  between 
the  two  when  two  cars  passed  each  other  was  almost  certain  to 
be  injured.  The  plaintiff  was  struck  when  in  the  act  of  get- 
ting into  his  car  by  the  overlapping  side  of  a  car  passing  at 
that  time  on  the  other  track  and  coming  up  behind  him.  Plain- 
tiff, before  leaving  the  Baronne  street  crossing,  had  looked  to 
see  whether  there  was  a  car  coming  up  on  the  other  track,  but 
did  not  look  back  after  he  had  once  started  between  the  tzada 
im  the  neutral  ground. 

In  reference  to  the  plaintiff's  conduct,  the  court  said:  The 
plaintiff  did  not,  at  the  moment,  suspect  the  threatening  dan- 
ger. He  admits  had  he  looked  he  would  have  had  no  troobb 
in  seeing  the  approaching  car.  There  was  f  orgetf ulness  on  his 
part,  it  is  true,  just  prior  to  the  accident  in  his  listlessly  walk- 
ing as  he  did ;  whetiier  it  was  enough  to  defeat  the  right  of 
recovery  is  a  question  to  be  hereafter  determined.  Even  if 
one  should  usually  ^ook  and  listen,'  yet  if  the  servant  should 
have  seen  the  danger,  it  is  negligence  not  to  have  seen  it  and 
applied  himself  as  far  as  possible  to  avoid  the  accident.  More- 
over, the  plaintiff  was  on  the  passageway  from  which  passen- 
gers board  the  train.  These  reasons,  we  think,  take  the  out 
out  of  the  rule  requiring  one  'to  look  and  listen';  •  ...  not 
to  have  seen  the  plaintiff  walking  on  so  dangerous  a  place  was 
culpable  negligence.  It  must  be  borne  in  mind  th&t  passengen 
were  invited  to  board  the  train  from  the  space  over  which 
plaintiff  was  walking  at  the  time.  It  devolved  upon  the  em- 
ployes of  the  defendant  company  to  be  careful;  to  run  slowly 
at  this  place  and  to  look  on  the  entire  front  of  the  advancing 
car,  and  to  exert  a  timely  care  toward  protecting  persons  in 
dangerous  proximity  to  the  car.  The  space  having  been  le- 
diiccd  by  defendant's  car  from  four  and  a  half  feet  to  eighteen 
inches,  it  devolved  upon  its  employes  to  be  careful  and  watch- 
ful. It  does  seem  that  with  ordinary  prudence  and  watchful- 
ness the  plaintiff  would  have  been  seen  by  one  in  charge  of 
the  advancing  car.  Not  to  have  seen  him,  in  our  judgment^ 
makes  it  evident  there  was  a  want  of  even  ordinary  care.  If 
the  employ^  had  exercised  the  care  required,  the  accident  sujght 
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btT0  been  aroided.  It  certaiiily  derolTed  upon  the  defend- 
jnt'i  agents  to  carefully  look.  Any  other  rnle  would  afford 
icant  protection  to  the  public  and  give  protection  to  indifference 
^^  vhere  there  should  be  watdif ulnesa.  There  can  be  no 
uaAcfQB  objection  to  the  nearness  of  the  tracks  to  each  other. 
It  is  unayoidable;  none  the  less  if  a  proximate  track  give  rise 
to  more  than  ordinary  danger^  such  danger  should  be  met  by 
iXHcresponding  precaution.  Instead  of  care  and  caution  which 
should  have  been  exercised  in  passing  the  stearof  train,  the  rec- 
ord shows  that  the  motorman  never  saw  plaintifE^  who  was  walk- 
log  in  a  dangerous  path  between  the  cars;  that  there  was  no 
sounding  of  the  gong  nor  the  least  warning  of  approaching 
diDger.  The  defendant's  employes  upon  such  an  occasion,  par- 
tieolarly  where  there  aie  many  passengen  and  a  number  of 
people  on  the  street,  owed  to  the  public  reasonable  care  and 
diligence.  It  was  the  duty  of  this  motorman  to  be  on  the  coiv* 
itant  lodcout  when  passing  the  narrow  strip  between  his  car 
and  the  West  End  train  at  the  stopping  place  of  the  latter; 
the  time — about  midday  in  November;  the  place — a  dangerous 
way  where  passengers  frequently  boarded  the  train  which  plain- 
tiff was  seeking  to  board;  the  duty  to  be  <m  the  lookout  and 
give  warning  when  there  was  danger  of  accidents,  all  made 
it  obligatory  upon  the  motorman  to  be  upon  the  alert  By 
the  nee  of  ordinary  oare,  might  not  the  defendant  have  known 
that  plaintiff  was  in  an  exposed  position  which  rendered  it 
proper  to  give  warning  at  this  particular  place;,  and,  even  at 
ttis  particular  place,  check  its  car  a  little  ?  In  our  judgment 
there  was  not  sufficient  care  and  caution  taken  to  avoid  the 
accident  and  in  consequence  we  think  that  the  defendant  is 
liable. 

Tlaintiff,  it  is  true,  was  in  an  exposed  position  which  called 
for  more  than  ordinary  prudence  in  his  movements,  yet  he 
was  invited  to  the  place  where  the  accident  occuered,  and  not- 
withstanding a  slight  inattention,  he  should  not  have  beem 
subject  to  the  riak  of  severe  injury  by  the  n^ligenoe  of  the 
motorman.'' 

In  the  Conway  case  the  defendant  company  had  a  person  od 
gtiard  to  see  and  give  warning  and  to  take  precautionary  steps; 
but  he  did  not  see.  In  the  case  at  bar  there  was  no  person  at 
all  placed  on  guard  to  see  and  give  warning;  and  as  a  matter 
of  course  no  one  saw  Lampkin's  danger  and  no  one  gave  him 
warning.  There  was  this  difference,  however,  in  the  situation 
of  file  deceased  and  the  defendant.    There  was  sa  open  view 
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for  over  a  block  of  the  present  defendants  track  from  Spring 
to  Market  street,  and  its  train  was  approaching  rery  slowlj, 
so  that  the  deceased  had  ample  time  tp  look  up  the  track  to  u- 
certain  likelihood  of  danger^  while  the  space  between  Ihe  two 
tracks  tm  which  ^^  Lampkin.  had  gone  was  only  a  few  feet 
wide,  and  he  could  pass  from  a  situation  of  safety  to  one  of 
danger  in  a  few  seconds. 

The  jury  by  a  tote  of  ten  to  two  rendered  a  judgment  in 
favor  of  the  defendant. 

Counsel  refer  to  the  verdict  of  a  jury  in  faror  of  a  corpo- 
ration as  being  an  exceptional  fact,  and  urge  upon  ua  the  gieat 
weight  which  should  be  given  to  i^  but  we  have  to  examine 
the  record  ourselves  and  detennine  from  that  examination 
whether  ihe  jury  erred  or  not  For  the  same  reasons  wMdi 
haye  impelled  us  to  reverse  or  modify  the  verdict  of  jniiei 
when  adverse  to  corporations,  we  must  reverse  or  modify  fhem 
when  rendered  wrongly  in  their  favor.  After  mature  delibenr 
tion  we  are  of  the  opinion  that  the  verdict  rendered  in  this  esse 
cannot  be  sustainedi  We  axe  of  the  opinion  that  the  death  of 
Lampkin  could  have  been,  and  doubtless  would  have  been, 
avoided  had  the  defendant  company,  while  running  its  train 
through  the  streets  of  a  dty,  exercised  the  care  and  used  ihs 
precautions  which  proper  r^ard  for  the  public  safety  of  the 
individuals  therein  called  f(»r. 

For  the  reasons  assigned  it  is  wdered,  adjudged,  and  de- 
creed that  the  verdict  of  the  jury  be  set  aaide^  and  the  judg- 
ment rendered  therein  be,  and  tiie  same  is  hereby,  annulled^ 
avoided,  and  reversed,  and  it  is  now  ordered,  adjudged,  and 
decreed  that  the  plaintiffs  herein  do  have  and  recover  from  the 
defendant,  J.  H.  McCoimick,  in  his  capacity  of  receiver  of 
the  Yicksburg,  Shreveport,  and  Pacific  Bailroad,  the  sum  of 
two  thousand  five  hundred  dollars,  with  l^al  int^^st  thereon 
from  the  date  of  the  judgment  herein^  until  paid,  with  costs 
in  both  courts. 

Behearing  refused. 


GONTRIBUTORY  NBGLIOBNOS  IS  NO  DEFffiNSB  to  Injnrlei 
Which  result  from  gross  negligence:  Western  By.  Oo.  y.  Mutch,  97 
Ala.  104,  88  Am.  St.  Rep.  170,  11  South.  804;  or  recklessnesB: 
McDonald  ▼.  International  etc.  By.  Co.,  86  Tex.  i,  40  Am.  St  Bepi 
803,  22  8.  W.  030;  or  willfulness:  BoUn  y.  Chicago  etc.  By.  Co.. 
108  Wis.  888,  81  Am.  St  Bep.  911,  84  N.  W.  440.  When  at  tbe 
time  an  Injury  Is  Inflicted,  It  might  haye  been  avoided  by  reason- 
able care  on  the  part  of  the  defendant,  an  action  lies  for  damages, 
notwithstanding    the    prerlous  negligence  of   the  plaintiff:  Deaiii 
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y.  wnmlngtoii  etc  R.  R.  Oo^  107  M.  d.  686^  22  Am.  8t  Bep.  002, 
12  &  B.  T7. 

RAILWAYS  —  IIX0BS8ITB  8PBBD  IN  OITY.  — In  thickly 
•ettled  towns  it  la  nei^lgence  to  ron  trains  rapidly:  Hlcka  y.  New 
York  eta  R.  R.  Go,  le^  Mass.  424,  40  Am.  St  Rep.  471«  41  N.  B. 
72L  Bat  tt  la  held  that  though  a  person  treqmsalng  on  a  track 
Is  Injured  Ifj  a  train  mnnhig  within  a  municipality  at  a  speed  for^ 
bidden  by  ordinance,  he  most,  to  entitle  lilm  to  recoyer,  proye  that  his 
taUnry  wms  caused  by  the  rate  of  speed,  without  any  direct  con* 
tribotory  neg^lgenee  on  his  part:  Reldel  t.  Fhiladdphla  ele.  IL  B^ 
09^  m  Md.  1S8,  67  Ask  St  Rep.  8281  8S  AIL  007. 
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VBBT  T.  CLASEE. 

[177  Mass.  62,  68  N.  B.  161.] 

INSOLVENCY— PARTNERSHIP— SETOPF.-Th©  dalm  of 
ftn  liiBolTent  creditor  against  an  insolvoit  corporation  may  be  proved 

without  allowing  as  a  setoff  a  debt  due  snch  corporation  from  an 
insolvent  partnership  of  which  the  creditor  is  a  member. 

INSOLVBNOY— PARTNERSHIP— CLAIM  AGAINST  SEP- 
ARATE ESTATE  OF  PARTNER.— A  debt  doe  from  an  insolvent 
partnership  can  be  proTOd  against  the  separate  estate  of  one 
partner,  who  is  also  insolvent,  only  in  subordination  to  the  claimi 
of  his  separate  creditors. 


J.  B.  Carroll  and  W.  H.  MeClintoek,  for  the  appelli 
J.  Barnes,  for  the  appellant 

»■  HOLMES,  C.  J.  This  i«  a  petition  by  a  creditor.  Very, 
to  prove  a  claim  against  the  Warwick  Cycle  Mannfacturing 
Company  in  insolvency.  Very,  as  well  as  the  cycle  company, 
is  in  insolvency,  and  his  claim  is  pressed  by  his  assignee.  The 
company  seeks  to  set  off  a  larger  debt  due  to  it  from  a  New 
York  partnership,  of  which  Very  was  a  member.  The  part- 
nership also  is  insolvent,  and  the  other  member  has  disap- 
peared, but  its  '^  affairs  have  not  been  brought  into  the 
Massachusetts  insolvency^court.  The  judge  of  the  superior 
court,  before  whom  the  case  came  by  appeal  of  the  creditor. 
Very,  allowed  the  claim  and  disallowed  the  setoff,  and  the 
assignees  of  the  cycle  company  appealed  to  this  court 

We  are  of  opinion  that  the  judge  of  the  superior  court  was 
right.  There  is  no  doubt  that  apart  from  insolvency  the  setoff 
would  not  have  been  allowed:  Bridgham  t.  Tileston,  5  Allen, 
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371;  Snyder  t.  Sporr,  33  Conn.  407;  Tucker  t.  Oxley,  5  Cranch, 
34,  39.  The  general  role  is  clear,  and  the  insolyency  of  all  the 
parties  does  not  raise  an  equity  in  Hior  of  the  creditors  of  the 
cyde  company  whidi  is  superior  to  tiie  xi^t  of  Yer/s  per- 
soxial  creditors  to  have  his  personal  assets  applied  to  tbs  full 
payment  of  Uieir  claims  before  any  part  of  them  is  used  to  pay 
the  dd)ts  of  the  firm  to  which  he  belonged:  See  Fub^  Stata^ 
e.  157,  sec  121;  Williams  r.  Brimhall,  18  Chray,  462^  46&; 
Addis  T.  Knight,  S  Mer.  117,  122;  Jackson  t.  Clymer,  43  Fa. 
St  79,  83;  Wright  t.  Rogers,  3  McLean,  229;  Fed.  Cas.  No. 
18,090;  Loirdl  (m  Bankruptcy,  sec  274.  If  the  debt  due  from 
Yery's  firm  to  tiie  cycle  eompany  weie  proved  against  his  sepsr 
rate  estate^  it  would  be  only  in  subordination  to  the  claims  of 
his  separate  creditors,  which  in  this  case  would  exhaust  his  e** 
tate:  Clarke  ▼.  Stanwood,  169  Mass.  379,  384,  44  N.  R  537; 
M'Culloh  T.  Dashiell,  1  Har.  ft  G.  96,  100,  18  Am.  Dec  171. 
In  Tucker  ▼.  Ozley,  6  Cranch,  34»  89,  the  bankrupt  law  then 
in  force  was  construed  to  let  in  partnership  creditors  against 
the  separate  estate  on  an  equal  footing  with  personal  creditors : 
Se^  also.  Story's  Equity  Jurisprudence,  sec  1487,  note  1.  Of 
course,  Yery's  claim  against  the  cyde  company  is  a  part  of  his 
personal  assets,  and  if  it  is  extinguished  by  setting  off  a  daim 
against  his  firm,  it  is  applied  to  payment  of  a  partnerdiip 
debt  just  as  much  as  if  the  numey  were  collected  and  ilien 
paid  to  the  firm  creditors:  Williams  t.  Brimball,  18  Gray,  462, 
4M. 

It  is  said  ISiat  but  for  Yery's  insolrency  the  cyda  company 
coxdd  have  got  a  judgment,  against  him  separately  under  Puln 
lie  Statutes,  chapter  16^  section  18,  and  thus  have  made  his 
liability  separate  So  it  might  haye  contracted  with  Yery  alone 
is  Ihe  first  place.    It  is  enough  to  say  that  it  did  not  do  so. 

Ju^^ent  aflhmed. 


PABTNBRSHIP.— THB  INDIYIDUAIf  PBOP0RTr  of  a  partner 
Is  aiipUeable,  te  ttis  first  instance^  to  tbe  pajment  of  Ills  IndiTidual 
debts:  Pott  ▼.  SdtuDUcker,  84  Hd.  686,  57  Am.  St  Bep.  415»  S6  AtL 
602.  Oenerallj  speaking,  partnership  creditors  cannot  proTe  In 
competition  with  tbe  indiridual  ci-edltoni  of  a  partner:  Tliayer  r. 
HinplireaPt  81  Wis.  Xi%  U  Am.  BL  Bap.  887.  M  N.  W.  1007. 

THB  8UBJBCT  OF  8Hm>FF  AFTB&  INfiOIiVBNOX  Is  dls- 
coned  in  the  monographic  nste  to  8t  Paul  stc  Trust  Oo.  t.  Iieck. 
47  Am.  8t  Bap.  OTB^WIL 
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8FILLANB  ▼.  VlTCHBUBa. 

[irrMflM.  87»  68  N.  &  176L] 

IfUNICnrPAL  OORPORATIONS  —  UABIUTT  FOR  01- 
7URIBB  IN  STRBBT.— A  dty  to  not  lUblo  for  mn  Injury  to  on 
who,  opon  a  dark  night,  hy  reason  of  the  deceptive  appearance  of 
snow  and  water  which  fill  a  catch-baain,  at  the  comer  of  a  side- 
walk, np  to  the  lerel  of  the  walk,  stepa  off  the  sidewalk,  sl4»  on  as 
Iron  plate  properly  placed  over  the  catch-basin,  and  to  Injured. 

MUNICIPAL  CORPORATION&-LIOHTING.— A  dty  is  not 
bound  to  light  Its  streets. 

BrVIDBNGB-OPINION-OONDmON  OF  8rRS»r.-When 
the  evidence  shows  that  there  had  been  no  diange  In  the  conditioa 
of  a  street,  and  there  was  no  controversy  abont  It,  It  to  proper  is 
exclude  the  opinion  of  a  witness  that  the  street  was  not  properly 
constructed. 

J.  H.  McMahon,  for  tlio  plaintiff. 
W.  P.  Hall,  for  the  defendant 

^  HOLMES,  C.  J.  This  is  an  action  for  personal  injuriei 
alleged  to  have  been  suffered  by  the  plaintiff  in  oonaequence  of 
a  defect  in  the  highway.  At  the  trial  the  judge  took  the  case 
from  the  jury,  and  the  main  question  raised  by  the  plaintiffs 
exceptions  is  whether  he  was  right  in  doing  so.  The  plaoe 
of  the  accident  was  at  the  comer  of  a  sidewalk  where  two 
streets  met  Under  the  corner  was  a  semicircular  hole  in  the 
side  of  the  curbstone,  of  the  shape  familiar  in  onr  streetB  for 
an  opening  into  a  catch  basin,  and  scTen  and  one-half  inches 
high  at  its  highest  point  In  front  of  this^  on  the  main  ear- 
face  of  the  street,  was  an  iron  plate  or  lid,  extending  out  twen- 
ty-five  and  three-quarters  inches  ^^  toward  the  center  of  the 
street,  and  with  a  slope  of  three  inches  from  its  outer  edge 
to  the  hole.  At  the  time  of  the  accident  *the  catch  basin  prob- 
sbly  was  full,  snow  and  water  stood  in  the  street  up  to  the 
level  of  the  sidewalk,  and  there  was  evidence  that  this  condi- 
tion had  continued  for  two  days.  It  was  dark,  and  the  plain- 
tiff, who  was  familiar  with  ihe  place,  but  had  not  seen  it 
since  the  snow  and  water  had  been  there,  mistook  the  water  for 
a  continuation  of  the  concrete  of  the  sidewalk,  which  it  resem- 
bled,  stepped  off  the  comer,  slipped  on  the  iron  plate;,  fell,  and 
was  hurt.  Either  before  or  as  she  fell  her  foot  went  into  the 
liole  above  described. 

We  shall  assume  without  deciding  that  the  notice  sufficiently 
atsted  the  cause  of  the  injury:  Grogan  v.  Worcester,  140  Uass. 
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227,  4  N.  E.  230.  But  we  are  of  opinion  that  the  facta  dia- 
doee  no  defect  in  the  highway  for  which  the  city  was  responsi- 
ble. The  combination  of  the  hole  and  the  iron  plate  was 
familiar  and  proper  by  itself,  and  it  was  not  necessary  to  guard 
thQ  hole  against  the  remote  chance  of  such  an  accident  as  the 
present  Whether  the  hole  contribnted  to  the  injury  appears 
only  by  conjecture,  but  if  it  did,  the  risk  of  its  playing  such 
a  part  was  too  small  to  entitle  the  plaintiff  to  go  to  the  jury 
on.  that  alone:  See  Richardson  v.  Boston,  156  Mass.  145,  146, 
30  N.  E.  478;  Scannal  t.  Cambridge,  163  Mass.  91,  94,  39 
N.  R  790;  Dayton  v.  Taylor,  62  Ohio  St  11,  56  N.  E.  480. 
The  dty  was  not  bound  to  light  the  street :  Lyon  y.  Cambridge, 
136  Mass.  419 ;  Randall  y.  Eastern  R.  R.  Co.,  106  Mass.  276,  8 
Am.  Rep.  327.  Snow  and  water  by  themselyes,  without  more,  of 
course  are  not  a  defect  So  that  the  question  is  narrowed  to 
whether  the  presence  of  snow  and  water  in  deceptive  form,  in 
eonnection  with  the  darkness,  the  plate,  and  the  hole,  constituted 
a  defect  when  no  one  and  no  combination  of  less  than  all  the 
constituents  would  have  done  so.  We  think  that  the  deceptive 
powers  of  water  are  not  sufficiently  dangerous,  even  in  this 
combination,  to  make  the  city  liable.  The  possibility  of  there 
being  too  much  snow  and  water  in  the  streets  for  a  few  days 
in  the  winter  time  is  like  the  possibility  of  smooth  ice,  an 
incident  of  the  climate  which  it  would  be  unreasonable  to  re- 
quire the  city  to  guard  against  except  under  circumstances  of 
greater  danger  than  the  present:  See  Stanton  r.  Springfield, 
12  Allen,  566. 

An  exception  was  taken  to  the  exclusion  of  evidenoe  of  a 
*^  witness  concerning  the  condition  of  the  street  The  con- 
figuration at  the  time  of  the  accident  was  shown  by  expert  testi- 
mony, photographs,  and  a  view,  coupled  with  the  defendant's 
admission  and  the  evidence  of  witnesses  that  there  had  been  no 
change.  There  was  no  controversy  about  it  What  the  plaintiff 
seems  to  have  been  seeking  to  introduce  was  the  judgment  of 
the  witness  that  the  construction  'Vas  not  proper  street  construo- 
tion,**  Evidently  that  was  the  way  the  judge  understood  it, 
and  that  was  the  offer  he  ruled  upon.  So  far  as  appears,  the 
ruling  was  right:  Edwards  v.  Worcester,  172  Mass.  104,  51  N. 
B.  447.  But  in  view  of  our  decision  upon  the  general  question, 
fhia  becomes  unimportant        ». 

Exceptions  overruled* 

MUNICIPAIi  CORPORATION'S  LIABILITY  AS  TO  STREETS. 
A  municipal  corporation  is  not  an  insurer  against  injury  to  persona 
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using  Iti  atreets:  Neabltt  ▼.  GreenTllle,  69  Ulas.  22,  80  Am.  Bt  Bep. 
521,  10  South.  462;  and  Its  neglect  to  keep  its  streets  in  proper 
condition  does  not  render  tt  liable  wlien  such  negligence  Is  the 
remote,  but  not  the  proximate,  cause  of  injury:  Cline  t.  Qrescmt 
City  B.  B.  Oo.,  48  La.  Ann.  827.  26  Am.  8t  Repw  187,  9  South.  122,. 
Cities  and  towns  have  been  h^d  to  l>e  under  no  obligation  to  llg^t 
highways:  Randall  t.  Eastern  &  B.  Oo.«  106  Mass.  276^  8  Am. 
Bep.  827. 


INGHAHAM  t.  CHAPMAN, 

[177  Mass.   128,  68  N.  B.  ITL] 

BVIDBNOB  OF  OWNBBBHIP— DOG.— A  collar  worn  by  a 
dog  and  having  a  particular  man's  name  upon  It,  while  not  con- 
etusive  OTldence  that  such  man  was  the  owner  of  the  dog,  Is  ai- 
mlssible  In  eyidence  as  tending  to  show  that  hA  was  such  own«; 

Tort  for  the  unlawful  killing  of  the  plaintifPs  dog. 

8.  S.  Taft,  for  the  defendant 

D.  E.  Leary,  for  the  plaintifl. 

>•*  LATHBOP,  J.  It  appears  from  the  Mil  of  ereeption* 
that  one  question  in  dispute  at  the  trial  was  whether  the  pfadn- 
tiff  was  the  owner  of  the  dog^  the  defendant  contending  flist  it 
was  the  property  of  the  plaintiff's  wife.  14  was  conceded  tiiat 
the  dog  was  duly  licensed  and  registered  in  tiie  name  of  the 
plaintiff,  and  the  license  was  in  evidence,  the  number  of  which 
agreed  with  the  number  on  the  collar.  The  collar  was  also  in 
evidence.  Upon  the  collar  was  a  plate,  upon  which  was  en- 
graved the  name  of  the  plaintiff  and  the  registered  nimiben 

During  his  argument  the  counsel  for  the  ptftintifl  contended 
that  the  fact  tiiat  the  name  of  the  plaintiff  was  on  the  coOsr 
was  evidence  which  the  jury  might  properly  consider  as  tend* 
ing  to  show  that  the  plaintiff  was  the  owner  of  the  dog.  The 
defendant  objected  to  this  line  of  argument,  and  asked  tfas- 
judge  to  instruct  the  jury  that  the  collar  with  the  name  of  the 
plaintiff  upon  it  was  not  competent  evidenoe  for  the  jury  te 
consider  upon  the  question  of  the  ownership  of  ifae  dog.  The 
judge  declined  so  to  rule^  and  instructed  the  jury  that  the  fact 
that  the  collar  had  a  particular  man's  name  upon  it  was  not 
conclusive  evidenoe  that  the  man  was  the  owner;  but  that  it 
was  a  piece  of  evidence  which,  in  connection  with  other  evi* 
dence^  the  jury  had  a  right  to  consider,  and  to  give  it  and 
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weight  as  they  thought  it  ought  to  have.    The  correctness  of 
this  ruling  ia  the  only  question  raised  hy  the  bill  of  exceptions. 

We  are  of  opinion  that  this  ruling  was  right.  The  fact  that 
{he  collar  bore  the  plaintiff's  name  showed  an  act  of  dominion 
exercised  over  the  animal  while  it  was  in  his  possession.  It 
had  some  tendency  to  prove  ownership,  and,  while  not  conclu- 
fiive,  was  admissible  in  evidence.  It  is  like  the  case  of  a  brand 
or  mark  upon  cattle,  which  is  considered  evidence  of  ownership 
unless  the  subject  matter  is  affected  by  statute :  See  People  ▼. 
Bolanger,  71  CaL  17, 11  Pac  799;  Wyers  v.  State,  22  Tex.  Appw 
258,  2  S.  W.  722;  Tittle  t.  State,  30  Tex.  App.  597,  17  S.  W. 
1118. 

Exceptions  overruled. 


BVIDSNOB  OF  OWNITRSHIP.— AN  BABMARK  on  stolen 
aalmals,  identified  by  tbe  aUeged  owner  aa  the  mark  used  by  him. 
Is  some  evidence  of  his  ownership,  in  a  prosecution  for  Iwseny: 
People  T.  Bolmnger,  71  OaL  17.  U  Pac.  79a 


BOND  T.  O'GABA. 

[177  Maas.  129^  68  N.  B.  275.] 

ADVEB8B  FOSSBfiSlOK  —  OGOUPATION  UNDBR  ▲ 
tlOSNSBL— Advetae  poeaeaslon  which  will  ripen  Into  a  title  must 
^  with  aa  Intention  to  appropriate  and  hold  as  owner,  to  the  ex- 
dwion  of  everyone  else.  Hence  one  who  continues  to  hold  land 
ttider  a  license  from  another,  who  has  conveyed  it,  though  without 
tbe  knowledffe  of  the  licensee,  cannot  acquire  title  by  adverse 
possession  as  against  the  grantee. 

F.  P.  Goulding  and  W.  C.  Melliah^  for  the  demandant 

H.  Parker,  for  the  tenant 

^  HOLMES,  0.  J.  This  ia  a  writ  of  entry.  The  de- 
mandant  elsiina  title  under  a  deed  from  the  widow  and  heirs 
of  one  John  Honlon,  setting  up  a  title  in  them  by  the  running 
^  the  statute  of  limitations,  l^ere  was  evidence  that  the  hold- 
ing of  Joha  Hanlon  and  his  widow  and  heirs  had  been  under 
a  ehdm  of  right  adverse  to  all  the  world.  There  was  also  evi- 
deofis  that  that  oocnpancy  had  been  under  a  license  from  one 
Hedges,  who  owned  t^e  land  after  October,  1865,  and  conveyed 
it  in  October,  1866.  The  question  raised  by  the  demandant's 
ef  exceptioiui  ia  whether  the  fact  that  the  license  was  ended 
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in  1866  by  the  oonveyance  of  Hodges  neceesarily  made  the  oo- 
cupation  by  the  Hanlons  advene,  if  they  supposed  the  license 
still  to  be  in  ^^  operation,  and  purported  to  occupy  under  it, 
but  were  in  such  relations  to  the  land  that  they  would  have 
been  liable  to  an  action  of  txespass,  or,  better  to  test  the  matter, 
to  a  writ  of  entry  at  the  election  of  the  true  owner. 

The  answer  is  plain,  '^f  a  man  enter  into  possession,  un* 
der  a  supposition  of  a  lawful  limited  right,  as  under  a  lease, 
which  turns  out  to  be  void,  •  •  •  •  if  he  be  a  disseisor  at  all, 
it  is  only  at  the  election  of  the  disseisee.  ....  If  the  party 
claim  only  a  limited  estate,  and  not  a  fee,  the  law  will  not, 
contrary  to  his  intentions^  enlarge  it  to  a  fee'':  Eicard  v.  Will- 
iams, 7  Wheat  59,  107,  108;  Blunden  t.  Baugh,  Gia  Car. 
802,  303 ;  Steams  bn  Beal  Actions,  2d  ed.,  6,  17. 

It  is  true,  of  course,  that  a  man's  belief  may  be  immateriil 
as  such.  Probably,  although  the  courts  haye  not  been  unani- 
mous upon  the  point,  he  will  not  be  the  less  a  disseisor  or  be 
prevented  from  acquiring  a  title  by  lapse  of  time  because  his  oc- 
cupation of  a  strip  of  land  is  under  the  belief  that  it  is  em- 
braced in  his  deed.  His  claim  is  not  limited  by  his  belief.  Or, 
to  put  it  in  another  way,  the  direction  of  the  claim  to  an  object 
identified  by  the  senses  as  the  thing  claimed  overrides  the  in- 
consistent attempt  to  direct  it  also  in  conformity  to  the  deed, 
just  as  a  similar  identification  when  a  pistol  shot  is  fired  or  a 
conveyance  is  made  overrides  the  inconsistent  belief  that  the 
person  aimed  at  or  the  grantee  is  some  one  else :  Hathaway  v. 
Evans,  108  Mass.  267;  Beckman  r.  Davidson,  162  Mass.  347, 
350;  39  N.  E.  38.  See  Sedgwick  ft  Wait  on  Trial  of  Title  to 
Land,  2d  ed.,  sec.  757.  So,  knowledge  that  a  man's  title  is 
bad  will  not  prevent  his  getting  a  good  one  in  twenty  years: 
Warren  ▼.  Bowdran,  156  Mass.  280,  282,  31  N.  B.  300. 

In  the  cases  supposed  the  mistaken  belief  does  not  interfere 
with  the  claim  of  a  fee.  But  when  the  belief  carries  with  it 
a  corresponding  limitation  of  claim  the  statute  cannot  run, 
because  there  is  no  disseisin  except  the  fictitious  one  which  the 
owner  may  be  entitled  to  force  upon  the  occupant  for  the  sake 
of  a  remedy :  Hoban  v.  Cable,,  102  Mich.  206,  213,  60  N.  W. 
466.  Liability  to  a  writ  of  entry  and  disseisin  are  not  con- 
vcrtible  terms  in  any  other  sense.  It  is  elementary  law  tiiat 
adverse  possession  which  will  ripen  into  a  title  must  bo  under 
a  claim  of  right  (Harvey  t.  Tyler,  2  Wall.  828,  849),  or,  as 
it  has  been  thought  more  accurate  ***  to  say,  **with  an  inten- 
tion to  appropriate  and  hold  the  same  as  owner,  and  to  the  ex- 
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duflion^  rightfully  or  wrongfully,  of  everyone  else'':  Sedgwick 
&  Wait  on  Trial  of  Title  to  Land,  2d  ed.,  sec.  576.  ''Aa  Coke 
on  Littleton,  153b,  defines,  ^a  disseisin  is  when  one  enters,  in- 
tending to  nsorp  the  possession,  and  to  oust  another  of  hia  free- 
hold'; and  therefore  quaerendum  est  a  judioe,  quo  animo  hoc 
feoerit,  why  he  entered  and  intruded^' :  Blunden  r.  Baugh,  Cro. 
Car.  302,  303. 

The  other  matters  apparent  on  the  bill  of  exceptions  were 
mfficiently  dealt  with  by  the  judge. 

Ezceptiona  overruledi 


P0SSBS8ION,  TO  BB  ADVERSE,  must  be  under  a  claim  of 
right,  and  there  can  be  no  adverse  possession  without  an  Intention 
to  dalm  title:  HagaD  y.  BUla,  89  Fla.  463.  68  Am.  St  Bep.  167,  22 
Booth.  727.  Adyerse  possession  must  be  open,  notorious,  contlnnous, 
ezdnsiye,  ylslble,  and  distinct:  Oook  y.  Clinton,  64  Mich.  809,  8 
Am.  St  Bep.  816,  81  N.  W.  817.  Possession  hdd  under  a  license 
Is  not  adverse:  Handlan  y.  Mc>ianQS»  100  Ma  124^  18  Am.  8t  Bepw 
688,  18  &  W.  207. 


LAMSON  T.  AMEBICAN  AXE  AND  TOOL  COMPANY. 

[177  Mass.    144,  68  N.  B.  585.] 

MA8TBB  AND  SfiBVANT-ASSUMPTION  OF  BISK.-An 
tmployd  assumes  the  risk  of  an  obyions  danger  connected  with 
his  employment  where  he  understands  the  danger  perfectly,  and 
it  does  not  depend  upon  the  negligent  act  of  another  employd,  and 
after  making  complaint  and  being  told  that  he  would  haye  to  con- 
tlnne  to  work  under  the  same  conditions  or  leaye,  he  retains  his 
position. 

MA8TBB  AND  RDBVANT— ASSUMPTION  OF  BISK-FBAB 
OF  LOSING  POSITION.— A  seryant  assumes  the  risk  of  an 
obylous  danger  connected  with^his  employment  although  the  fear 
of  losing  his  position  la  one  of' the  motlyes  which  induces  him  to 
continae  his  work. 

E.  H.  Vaughan  and  F.  P.  Brady,  for  the  plaintiff. 

H.  Parker  and  0.  C.  Milton,  for  the  defendant 

*^  HOLMES,  C.  J.  This  is  an  action  for  personal  injuries 
caused  by  the  fall  of  a  hatchet  from  a  rack  in  front  of  which 
it  was  the  ^^  plaintiff's  business  to  work  at  painting  hatchets, 
and  upon  which  the  hatchets  were  to  be  placed  to  dry  when 
painted.  The  plaintiff  had  been  in  the  defendant's  employ- 
ment for  many  years.  About  a  year  before  the  accident  new 
racks  had  been  substituted  for  those  preyiously  in  use,  and  it 
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may  be  aaenmed  that  they  weie  less  safe  and  were  not  proper, 
but  were  dangerous  on  account  of  the  liability  of  the  hatchets 
to  fall  from  the  pegs  upon  the  plaintiff  when  the  radcB  were 
jarred  by  the  motion  of  machinery  near  by.  The  plaintiff  com- 
plained to  the  superintendent  that  the  hatchets  were  more 
likely  to  drop  off  than  when  the  old  racks  were  in  use,  and 
that  now  they  might  fall  upon  him,  which  they  could  not  have 
done  from  the  old  racks.  He  was  answered  in  substance  that 
he  would  have  to  use  the  racks  or  leave.  The  accident  which 
he  feared  happened,  and  he  brought  this  suit 

The  plaintiff,  on  his  own  evidence,  appreciated  the  danger 
more  than  anyone  else.  He  i)erfectly  understood  what  was 
likely  to  happen.  That  likelihood  did  not  depend  npom  the 
doing  of  some  negligent  act  by  people  in  another  branch  of 
employment,  but  solely  on  the  permanent  conditions  of  the  racks 
and  their  surroundings  and  the  plaintiff's  continuing  to  work 
where  he  did.  He  complained,  and  was  notified  that  he  eoold 
go  if  he  would  not  face  the  chance.  He  stayed  and  took  the 
risk:  Carrigan  t.  Washburn  etc.  Kfg.  Co.,  170  Mass.  79,  81, 
48  N.  E.  1079.  See  Lewis  t.  New  York  etc  E.  E.  Ck).,  168 
Mass.  73,  77^  26  N.  E.  431 ;  Prentiss  t.  Kent  Pumitore  Mfg. 
Co.,  63  Mich.  478,  482,  80  N.  W.  109.  He  did  so  none  the 
less  that  the  fear  of  losing  his  place  was  one  of  his  motives: 
Leary  v.  Boston  etc  B.  B.  Co.,  139  Mass.  580,  587,  52  Ahl  Bep. 
733,  2  N.  E.  115;  Haley  t.  Case,  142  Mass.  Sie,  322,  7  N.  & 
877 ;  Wescott  v.  New  York  etc  B.  B.  Co.,  153  Mass.  460,  «T  N. 
E.  10;  Bailey  on  Personal  Injuriea  Bdating  to  Master  and 
Servant,  sees.  880-885. 

Exceptions  overruled. 


A  BfiRVANT  ASSUMES  THD  RISKS  of  dsfecto  la  apidiaiicei 

about  which  he  Is  employed  that  are  open  to  obsearvatkn:  Taylor 
V.  Wootan,  1  Ind.  App.  188,  60  Am.  St  Rep.  200,  27  N.  B.  502. 
See,  also,  Omaha  Bottling  Go.  v.  Theiler,  59  Neb.  257.  80  Am.  St 
Rep.  673,  80  N.  W.  821.  If  a  servant  discovera  that  the  sorvlce  Is 
more  dangerous  than  he  anticipated,  or  that  there  are  defects  in 
appliances  making  it  unsafe  for  him  to  continue  his  employment 
and  notines  his  master  thereof,  and  the  latter  fialki  to  fulfiM  his 
promise  to  repair  the  defect,  within  a  reasonable  time.  It  is  the 
servant's  duty  to  quit  the  service.  If  thereafter  he  is  injured,  ho 
cannot  recover  therefor:  Illinols  Steel  Ctk  t*  Mann*  ITO  UL  200,  6k 
Am.  St  M^i^  870,  48  N.  S.  417. 
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STACK  T.  NEW  TOEK,  NEW|  HAVEN,  AND  HABTPOED 

BAILROAD  COMPANY. 

[177  Mass.  155,  68  N.  B.  688.] 

TBIAIr-BXAMINATION  OF  PLAINTIFF'S  PEBSON.—In 
an  action  for  personal  injuries,  the  court  has  no  power  to  order 
tlie  plaintiff  to  submit  to  an  examination  by  a  doctor  named  by  the 
defendant. 

BVIDBNCE-KBFUBAL  TO  BB  BXABCINBD  BY  PHTSI- 
GIAN— BXCLUSION.-^Whore,  at  the  trial  of  an  action  for  per- 
sonal injuries,  the  plaintiff  refuses  to  be  examined  by  a  particular 
physician  selected  by  the  defendant,  but  offers  to  submit  to  an 
examination  by  any  other  physician  the  defendant  might  name, 
the  court  may  properly  exclude  evidence  of  the  fact  that  the  first 
physician  later  went  to  the  plaintiff's  bouse,  and  was  refused  leay« 
Is  examine  him. 

J.  C.  Hammond  and  H.  P.  Field,  for  the  defendant 

W.  H.  BroolcB  and  W.  Hamilton,  for  the  plaintifL 

• 

*••  HOLMES,  C.  J.  This  is  an  action  for  personal  injuries. 
The  defendant  denied  the  injuries,  and,  two  days  before  a  see* 
end  trial,  was  permitted  to  send  two  doctors,  who  made  a  thor- 
ough examination  of  the  plaintiff  in  company  with  the  doc- 
tors employed  by  the  plaintiff.  After  the  plaintiff  had  closed 
his  case,  and  after  the  defendant  had  called  its  two  doctors  as 
witnesses,  it  asked  the  court  to  order  the  plaintiff  to  submit 
to  an  examination  by  another  doctor  named  by  it.  The  plain- 
tiff objected,  on  the  ground  that  his  relations  with  that  doctor 
were  unfriendly,  but  offered  to  allow  an  examination  by  any 
other  physician  whom  the  defend'ani  might  select.  The  de- 
fendant declined  the  offer,  and  thereupon  the  court  refused 
to  make  the  order,  ruling  that  it  had  no  power  or  right  to 
make  it  under  the  drcomstances.    The  defendant  excepted. 

Perhaps  the  words  ''under  the  circumstances''  so  far  cut 
down  the  seemingly  absolute  denial  of  power  in  the  first  part 
of  the  ruling  that  it  meant  only  to  state  emphatically  the  plain 
injustice  and  outrage  which  it  would  have  been  to  make  the 
order  proposed.  Other  language  used  has  somewhat  that  look. 
The  judge  probably  was  justified  in  assuming  the  truth  of  the 
plaintiff's  statement  that  his  relations  with  the  doctor  were 
hostile.  He  certainly  was  justified  in  assuming  that  the  plain- 
tiff had  personal  objections  to  hinu  When  the  plaintiff  cou- 
pled with  his  objection  an  offer  to  accept  any  other  doctor  whom 
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the  defendant  might  dioofle  to  said,  bearing  in  mind  the  large 
pofisibilitieB  that  were  open  by  telegraph  and  rail,  he  had  a 
plain  right  to  have  his  personality  respected  to  the  small  ex- 
tent that  he  asked.  If  that  is  sU  that  the  mling  meant,  as  it 
certainly  was  all  that  was  needed  to  dispose  of  the  matter,  in 
our  opinion  it  was  right. 

^^^  But  if  the  ruling  requires  the  decision  of  a  broader  ques- 
tion, we  agree  with  the  supreme  court  of  the  United  States, 
the  New  York  court  of  appeals,  and  some  other  able  courts, 
that  the  power  does  not  exist :  XJnicm  Pac.  By.  Co.  t.  Botsf ord, 
141  IT.  S.  250,  11  Sup.  Ct  Bep.  1000;  McQuigan  y.  Dehir 
ware  etc.  B.  B.  Co.,  1S9  N.  Y.  50,  26  Anu  St.  Bep.  507,  29 
N.  K  235;  PennsylTania  Co.  t.  Newmeyer,  129  Ind«  401,  28 
N.  E.  860.  Many  of  the  cases  which  hate  followed  Schroeder 
T.  Chicago  etc.  By.  Co.,  47  lowa^  875,  in  asserting  the  opposite 
opinion  are  collected  in  Orares  t.  Battle  Creek,  95  Mich.  266, 
270,  35  Am.  St  Bep.  561,  54  N.  W.  757.  The  need  of  the 
power  easily  may  be  exaggerated,  because  i^  contrary  to  usual 
experience,  a'plaintiff  should  dare  to  refuse  a  reasonable  exam- 
ination, it  would  be  the  subject  of  just  comment  to  the  jury. 
But  if  the  power  should  be  deemed  needful  to  a  more  perfect 
administration  of  justice,  the  remedy  should  be  fumidied  by 
the  legislature,  which  as  yet  has  not  gone  so  far.  The  statutes 
compel  the  answer  to  interrogatories  and  the  exhibition  of 
documents  under  the  penalty  of  a  nonsuit  or  default  They  also 
empower  the  court  to  order  a  view  of  a  place  in  question,  or  of 
''any  property,  matter,  or  thing  relating  to  the  oontrorersy  be- 
tween the  parties" :  Pub.  Stats.,  c.  170,  sec  43.  But  these  words 
do  not  extend  to  the  ordering  of  an  interference  witii  Uie  per- 
son of  a  party  by  some  one  out  of  court,  in  order  to  enable  him 
to  qualify  himself  to  be  called  as  a  witness  by  the  opposing 
party  if  tiie  latter  sees  fit 

We  cannot  doubt  that,  as  matter  of  history,  Uie  power  whidi 
we  are  asked  to  assert  was  of  a  kind  rarely  claimed  or  exercified 
by  common-law  courts.  It  is  said  by  lb.  LangdeU  that  ''flie 
common-law  procedure  is  founded  upon  the  theory  that  the 
parties  to  an  action  owe  no  obedience  to  flie  court^ :  LangdeU 
on  Equity  Pleading,  2d  ed.,  sec  40.  And  although,  of  course^ 
as  recognized  by  the  author,  the  statement  must  not  be  taken 
too  absolutely,  it  indicates  an  important  truth.  It  also  is 
true^  perhaps  with  some  reservations,  as  observed  by  Mr.  Jus- 
tice Oray  in  the  supreme  court  of  the  United  States,  that  the 
common  law  was  very  slow  to  sanction  any  violation  of  or  in- 
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terfeienoe  with  the  person  of  a  free  dtizen.  The  few  and  ob- 
Bolete  specific  cases  in  which  the  judges  or  a  jury  inspected  the 
person  of  a  party  have  little  bearing  on  the  court's  power  to 
order  him  to  snbmit  to  inspection  in  order  to  qualify  a  witness. 

^^  If  such  a  power  existed  in  the  practice  which  we  inherit, 
it  must  have  been  enforced  either  by  judgment  in  the  cause  or 
by  process  of  contempt  We  are  not  aware  of  any  precedents 
which,  apart  from  statute,  would  warrant  a  judge  in  nonsuit- 
ing a  party  who  had  made  out  a  prima  facie  ease  on  the  ground 
that  h^  refused  to  furnish  evidenoe  which  might  or  might  not 
OYerthrow  it  As  to  the  process  for  contempt,  nd  doubt  that 
is  known  to  courts  of  common  law,  and  we  do  not  forget  the 
statutes  of  1887,  chapter  883,  section  8,  whaterer  may  be  its 
scope.  But  the  question  remains,  how  far  and  under  what 
eircunstances  the  power  to  use  that  process  has  been  exercised. 
The  English  cases  dted  by  Mr.  Justice  Gray  make  it  pretty 
desr  that  it  was  not  exercised  in  a  case  like  this  by  common- 
law  courts:  Newham  t.  Tate,  1  Arnold,  244;  Turquand  t. 
Strand  Union,  8  DowL  201.  And,  if  that  be  materi&l,  we  are 
not  aware  that  the  English  chancery  erer  has  made  such  an 
order  as  was  asked  here. 

We  agree  that,  in  view  of  the  great  increase  of  actions  for 
personal  injuries,  it  may  be  desirable  that  the  courts  should 
hsTe  the  power  in  dispute.  We  appreciate  the  ease  with  which, 
if  we  were  careless  or  ignorant  of  precedent,  we  might  deem 
it  enlightened  to  assume  that  power.  We  do  not  forget  the 
ecmtinuoua  process  of  developing  the  law  that  goes  on  through 
the  courts,  in  the  form  of  deduction,  or  deny  that  in  a  clear  case 
it  might  be  possible  eren  to  break  away  from  a  line  of  decisions 
in  fsYor  of  some  rule  generally  admitted  to  be  based  upon  a 
deeper  insight  into  the  present  wants  of  society.  But  the  im- 
proYements  made  by  the  courts  are  made,  almost  invariably, 
by  Tery  slow  degrees  and  by  very  short  steps.  Their  general 
duty  is  iM>t  to  change,  but  to  work  out,  the  principles  already 
sanctioned  by  the  practice  of  the  past  No  one  supposes  that 
a  judge  is  at  liberty  to  decide  vnlh  sole  reference  even  to  his 
strongest  conyictions  of  policy  and  right  His  duty  in  general 
is  to  develop  the  principles  which  he  finds^  vnth  such  consist- 
ency as  he  may  be  able  to  attain.  No  one  supposes  that  this 
court  might  have  anticipated  the  legislature  by  declaring  par- 
ties to  be  competent  witnesses,  any  more  than  to-day  it  could 
abolish  the  requirement  of  consideration  for  a  simple  contract 
In  the  present  case  we  perceive  no  such  pressing  need  of  our 
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•aticipatixig  flie  letpalatue  as  to  jnBttfy  our  departuxe  froni 
what  we  cannot  doubt  ia  the  settled  tradition  ^^^  of  the  com- 
mon law  to  a  point  beyond  that  whidi  we  b^eie  to  have  bsoi 
xeaehed  by  eqmtyy  and  bejond  any  to  which  our  atatntes  desl- 
ing  with  kindxed  aabjeots  ever  ha;ve  seen  fit  to  gow  It  win  bo 
seen  that  we  pot  oar  dedsicn  not  npon  tha  impolicy  of  sd- 
mitting  snidi  a  power^  but  on  tiie  ground  tiiat  it  would  bs  too 
great  a  step  of  judicial  kgialation  to  be  justified  by  the  neoewo 
ties  of  the  case. 

After  the  judge  had  refused  to  order  the  plaintiff  to  sabmit 
to  examination,  the  defendant  attempted  to  make  eyidenoe  for 
itself  by  sending  the  doctor  objected  to  fay  the  plaintiff  to  the 
house  of  the  latter  to  ask  leave  to  examine  him.  This,  of 
course,  the  plaintiff  refused.  The  defendant  took  a  seoeod 
exception  to  the  exclusion  of  eridence  of  the  request  and  le- 
fesal,  coupled  with  eTidenoe  that  the  doctor  waa  a  oompetesnt 
man.  So  far  as  appear^  the  fact  already  waa  before  tiie  Jniy 
that  the  plaintiff  declined  to  be  examined  by  that  doctor.  0(m> 
pled  with  the  plaintiff's  offer,  it  amounted  to  nothing  as  eTi- 
denoe against  him,  but  it  was  in  for  what  it  was  warth.  Ko 
doubt,  in  general,  a  refusal  to  be  examined  by  a  proper  doctor 
sent  by  the  other  side  would  be  admissiUe  in  evidencey  and 
would  be  a  proper  subject  for  sereFe  cconment  and  a  ground  for 
adreree  inference^  at  the  tery  least:  Freeport  t.  IsbeO,  93 
HI.  381.  But  not  only  was  there  no  such  refusal  in  tiie  pres- 
ent case^  but  under  the  cireomatanoes,  after  the  matter  hsl 
been  disposed  of  by  the  court  and  the  defendsnt  and  the  jury 
knew  of  the  plaintiff's  olgecti0n%  the  defendant^ e  reijuest  wbb 
merely  an  attempt  to  gi^e  thfitai  further  prominence,  and  diJ 
not  warrant  an  exception  because  it  waa  not  allowid  to  bs 
proved* 

Exoeptiona  overmled. 


PHYSIOAIi  BXAMINATION  OF  PARTIBB  ti  dlsemMd  fB  tte 
monographic  note  to  Gleyeland  etc  By.  Oa  r.  Huddleateo,  68 
Am.  St  Beik  242-262L  In  an  action  fdr  personal  liUiirleSi  wben 
the  plaintiff  tenders  an  Issne  as  to  his  physical  conditloo,  tbo 
court  hao  power  to  order  him  to  aabmlt  to  an  examlnatfen  of  bis 
person:  Wanek  ▼•  Winona.  78  Mian.  98^  70  Am.  BL  Bep^  aOfc  80  K* 
W.8B1. 
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FTTLLEB  ▼.  FULLEB. 

{177  llHBa.    184,  66  N.  B.  08a.] 

DIVORGB—  BVIDSNOB  —  CONVBB£Al?ION  BBTWEBN 
HUSBAND  AND  WIPB.— In  an  action  for  divorce,  a  husband 
iriD  not  be  permitted  to  testify  as  to  a  private  conyersation  wltli 
bit  wife,  In  which  she  refuses  to  return  to  his  home,  where  no 
<uie  dse  was  present,  and  there  was  no  abuse,  threat,  or  assault, 
under  a  statute  prohibiting  a  husband  or  wife  from  testifying  as 
to  private  conversations  with  each  otlier. 

Sr\1DXNGB  —  CONYSRaATION  BBTWDBN  HUSBAND 
AND  WIFE.— The  fact  that  a  conversation  between  a  husband  and 
wife  accompanies  and  explains  an  act  of  hers  is  not  sufficient  to 
lake  it  out  of  the  rule  that  neither  hutfband  nor  wife  shall  be 
4dlowed  to  testify,  as  to  private  converaationB  with  each  other. 

■ 

Two  libels  for  divorce  upon  fhe  ground  of  desertion*  The 
wife  left  her  husband's  home  and  went  to  a  hoteL  He  was 
permitted  to  testify,  under  objection,  concerning  a  conversation 
he  held  with  her  in  the  hotel,  in  which  he  asked  her  to  return 
home,  and  she  replied  that  she  would  not  go  hack  and  live  with 
Ui  family.  Massachusetts  Public  Statutes,  chapter  169,  sec- 
fion  18,  clause  1,  provide  that  'Either  husband  nor  wife  shall 
be  allowed  to  testify  as  to  private  conversations  with  each 

F.  B.  Smith  and  7.  F.  Dresser,  for  JoiepUne  B.  IL  Fuller. 
E.  Parker,  for  Dana  L.  Fuller. 

^^  HAMMOND,  J.  The  exception  to  Hie  admission  of 
the  evidence  of  the  husband  aa  to  the  conversation  between 
him  and  '^^'^  his  wife  at  the  hotel  on  the  day  ahe  left  his  house 
must  be  sustained. 

While  it  is  true,  as  said  in  French  v.  French,  14  Gray,  186, 
188,  that  the  word  '^conversation*'  in  the  statute  does  not  in- 
elude  all  language  between  husband  and  wife,  still  it  must  be 
bdd  to  include  the  language  in  this  case.  Here  there  was  no 
abase,  no  threat,  no  assault  It  was  a  plain  case  of  a  conversa- 
tion between  husband  and  wife,  and  even  if,  as  contended  by 
fte  counsel  for  the  husband,  it  was  a  conversation  which  accom- 
panied and  explained  the  act  of  the  wife  in  going  to  the  hotel, 
and  her  mental  attitude  in  that  act,  still  it  was  within  the  pro- 
hibition of  the  statute.  The  fact  that  the  conversation  accom- 
panies and  explains  the  act  is  not  sufficient  to  take  it  out  of  the 

operation  of  the  rule:  Jacobs  v«  Heeler,  113  Mass.  167«    See^ 
aa.  at.  EtR.,  Vol  iixxxm--js 
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fnrfher,  u  to  the  application  of  tbe  statnte^  Baynea  t.  6eimett» 
114  Mass.  424,  427 ;  Drew  y.  Tarbell,  117  Mass.  90 ;  CommGn- 
wealth  ▼•  Cleary,  152  Mass.  491,  25  N.  K  834;  Lyon  t.  Pron^, 
164  Mass.  488,  28  N.  R  908.  In  the  latter  case,  where  the  da- 
tare  of  the  conyersation  was  mnch  like  that  in  the  present  case, 
the  evidence  was  admitted  on  the  ground  that  some  one  else  wai 
present 

It  is  contended,  howerer,  by  the  counsel  for  the  husband  that 
the  exception  at  the  trial  was  taken  to  the  first  question  and 
answer  only,  and  that  there  was  nothing  prejudicial  to  the  wife 
in  that  answer.  Assuming,  without  deciding,  that  this  conten- 
tion as  to  the  scope  of  the  exception  is  correct,  we  think  the 
answer  to  the  first  question  was  of  a  nature  prejudicial  to  the 
wife.  It  was  not  in  dispute  that  the  wife  left  ttie  house  of  her 
husband  and  went  to  the  hotel,  but  it  was  in  dispute  whether 
that  was  by  the  acquiescence  of  the  husband,  and  whether  die 
intended  not  to  return.  Whether  she  intended  to  return  and 
whether  her  husband  desired  her  return  were  very  material 
facts.  It  is  clear  that  upon  those  issues  the  statement  of  the 
husband  that  he  asked  his  wife  to  return,  when  taken  in  con- 
nection with  the  undisputed  fact  that  she  did  not  return,  might 
have  a  rery  important  bearing  prejudicial  to  the  wife. 

Since  the  exceptions  to  this  evidence  must  be  sustained,  it  ii 
unnecessary  to  pass  upon  the  other  questions  raised. 

Exceptions  eustained. 

BVIDBNGB.— A  HUSBAND  OR  WIFB  Is  g^eraUy  considered 
incompetent  to  testify  to  conversations  between  tliemselYes  whes 
alone,  not  only  when  one  of  them  Is  a  party,  but  in  aU  cases: 
Bee  the  monographle  note  to  Gommonwealth  t.  Bapp^  29  Am.  Bt 
Bap.  41S. 


COPBLAND  T.  BROCKTON  STREET  RAILWAY  CO. 

[177  Mass.  186,  68  N.  EL  639.] 

BVIDENCB^-CONTRACT  PRIOR-MARKET  VALUBL-to 
an  action  npon  a  contract  to  recover  for  goods  sold,  where  there 
is  a  conflict  in  the  evidence  as  to  the  price  to  be  paid,  evidence  of 
the  market  valne  of  such  goods  Is  admissible,  if  tbe  jury  are 
instructed  that  they  shouKI  consider  tbe  evidence  only  as  bearing 
on  the  question  of  probability  as  to  what  the  contract  was  as  to 
price. 

Contract  to  recover  for  five  hundred  and  thirty  loads  of  sand. 
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F.  IL  Bizby,  for  the  defendaat 
W.  Goddardy  for  fhe  plaintiff. 

^^  LATHBOP,  X  The  only  qnesUon  In  dispnts  between 
fhe  parties  was  as  to  the  price  to  be  paid  for  flve  hnndred  and! 
thirty  loads  of  sand,  sold  bj  the  plaintiff  to  the  defendant 
The  plaintiff  contended  that  the  price  agreed  to  be  paid  was 
flfteea  cents  a  load,  and  the  defendant  that  it  was  ten  cents  a 
load.  There  was  eyidenoe  that  such  sand  had  a  market  yalne, 
and  that  both  parties  knew  it.  As  bearing  npon  the  probabili- 
ties  of  what  the  contract  was  as  to  price,  the  judge  allowed  the 
plamtiff  to  show  what  the  fair  market  price  was  there  at  that 
time,  and  the  defendant  excepted.  The  jnry  were  instructed 
that  tiiej  should  consider  the  evidence  only  as  bearing  on  the 
question  of  probability,  if  it  famished  any,  of  what  the  contract. 
as  to  price  was;  and  also  that  the  plaintiff  could  not  recover 
the  fair  market  value,  but  only  ten  or  fifteen  cents  a  load. 

^^  We  have  no  doubt  that  the  evidence  was  rightly  admits 
led  for  the  purpose  to  which  it  was  limited:  Bradbury  v.  Dwight^ 
8  MeL  31;  Upton  v.  Winchester,  106  Mass.  830;  Nickerson  v. 
SpmdeU,  164  Mass.  S5,  27,  41  N.  K  105.  See,  also.  Valley 
Lumber  Co.  v.  Smith,  71  Wis.  304,  5  Am.  Si  Bq>.  916,  87  N. 
W.  412;  Swain  v.  Cheney,  41  N.  H.  282;  Moore  v.  Davis^  49 
K.  H.  45,  6  Am.  Bep.  460. 

Bzoeptions  overruled. 


SVIDSNOB  OF  THB  VALUB  OF  PBOPBRTT  at  tlie  time  of 
Its  sale  Is  admissible,  where  the  tastlinoiiy  is  conflictlnir  as  to  the 
contract  price  agreed  upon:  VaUey  Lumber  Ott^  v*  Smith,  71  Wis. 
KM^  5  Am.  8t  Bep.  216,  87  N.  W.  412. 


BOSTON  AND  MAINE  RAILROAD  v.  BTTLLiyAN. 

[177  Mass.   280,  68  N.  B.  689.] 

INJUNOnON  AGAINST  CONTINUING  TRB8PASS.— If  a 
defendant  ham  been  guilty  of  trespass  upon  (he  plalntilTs  land 
which  lie  intends  to  continue,  no  question  of  title  or  right  of  way 
being  involved,  a  court  haying  general  equity  powors  may  Issue 
an  function  against  tlie  continuing  of  such  trespasses. 

BQXnTX  PLBADING  — ALLEGATION  OF  INJURY  TO 
PLAINTIFF.— A  bill  in  equity  which  states  all  the  facts  necessary 
to  give  the  court  Jurisdiction*  damage  to  the  plaintiff  being  the 
necessary  result  of  the  facts  stated,  is  not  demurrable  upon  the 
ground  that  it  fails  to  set  forth  that  the  plaintUT  has  been  injured. 
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Bill  in  eqnitj  to  enjoin  the  tJainnflinU  inm  fmag  vpm  1h« 
•tation  piemises  of  the  plaintiff  company  to  solicit  incoming 
passengcTB  and  their  baggage;  from  interfeiiiq}  wifli  flie  cany* 
ing  eot  flf  a  nontraflt  iietween  the  jlaintEff  mai  one  WiUimfli 
under  whidi  amtzact  WHlinoa  had  the  ezclnairo  xi^it  to  xm 
the  etaitiim  jiremiBee  to  BQUcit  trade  from  incoming  paasei^ieca 
A  demnner  ie  the  hill  via  aoatained,  and  jndgmmt  me  n^ 
demd  for  the  defendanii  on  the  media. 

0*  A*  jje 'uonrcyy  for  fhe  piiaiiiLifl* 
J.  P«  Sweenegr,  lor  the  4elsndanti» 

•■  LATHKOP,  J,  There  can  be  no  (toifbt  that  flie  aefena^ 
iida  illegally  trespaaBed  npon  the  plaiirtiff'a  land,  and  'Biia  iria 
jyracticany  conceded  at  ^Bie  argnment:  Old  Colony  B.  IL  Ca 
T.  Tripp,  147  Maaa.  TO,^  Am.  St  Bep.  OTl,  17  Jf.  B.  89; Boa- 
ton  etc  B.  B.  Co.  ▼•  Brown,  177  Maaa.  m,  88  K.  Bw  189. 

The  only  qneation  of  importance,  &en,  ia  irtiefher  13ie  plasn- 
VS  dionld  hare  reaoited  to  an  action  at  law,  aa  iraa  done  in 
the  two  caaea  dted,  or  whether  it  ia  aSao  entffled  to  maintam 
a  bill  in  equity.  Tlie  fiacta  ahow  ftat  the  defandanta  haTe  beea 
gnilly  of  treapaaaea,  which  they  propose  to  continne.  The 
ownerdiipof  &e  plaintiff  ia  admitted,  and  no  qneation  of  tiflo 
ia  inrolTod.  Yfor  ia  any  claim  to  a  right  of  way  over  the  plam- 
tifiPa  land  aet  up  in  the  anawer  of  Hie  def  endanta. 

It  aeema  to  na  clear  that  the  bill  in  thia  caae  may  be  nudn- 
iained.  If  the  plaintiff  were  to  ane  at  law,  the  amonnt  reoor- 
amble  ooold  not  be  large  in  compaiiaon  with  the  amonnt  ex- 
panded ia  litjgatio^^  aad  every  twapaaa  woold  giro  a  new  nt^ 
of  action.  Hence,  there  wonld  arise  a  great  midtiplicity  rf 
anita.  At  aome  time  the  plaintiff  would  be  entitled  to  the  pio- 
tection  of  a  court  of  equity,  and  there  ia  no  reaaon  why,  on 
the  facta  of  thia  caae,  the  remedy  by  injunction  ahould  not  be 
granted  at  once.    Thia  court  haa  now  fxQl  juriadiction  in  equity 

and  ean  put  in  f oioe  the  xemediea  appropriate  to  ttot  fnriadic- 
tion. 

^e  langnage  of  Sir  W.  M.  Jamea,  L.  J^  inihe  oaae  of  Good- 
•^  ▼.  Bichardaon,  L.  B.  9  Ck  App.  Ml,  2»6,  ia  wry  appropn- 
««  to  thia  caae:  '*The  defendant  in  thia  caae  ia  admitteffly  » 
P^^Asaer.  He  haa  committed  a  tvespaaa  upon  tfe  plrintiFf 
J^^  without  any  legal  joatificetion  or  any  lq;al  aaenae  what- 
_  ®';  axUl  he  propoaea  to  continue  that  treapaaa  from  day  *  i 

^  *  *  •  «  far  the  pnzpoae  of  making  a  profit  of  a  trade  mtiA 
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lie  proposes  to  set  op  ia  isvalry  toi  a  trade  whiclL  the  owner 
of  fhe  land  npon  which  he  »  so  eonunitidng  the  treapass  is  in- 
terested in.  It  is  said  thai  we  onght  to  allow  this  to  he  done; 
that  we  onghl^  in  fact,  to  dismiss  the  plainiifE  from  thia  courts 
and  tell  him  to  find  hia  way  to  *^  another  conrt,  in  which 
he  is  to  hring  an  action  for  the  wrong  for  which  there  is  no 
defense  whatever.  He  is  to  hring  that  action  at  his  own  cost^ 
and  having  sncceeded  in  one  action,  he  is  to  hring  a  second-^ 
I  do  not  know  whether  more  than  one  will  he  required — ^and 
ftes,  having  ancceeded  in  one  action,  or  two  actions,  or  per- 
baps  three  actiona,  all  of  which,  on  the  facts  proved  in  this  case^ 
would  necessarily  result  in  verdicts  for  him,  he  is  to  come  hack 
In  this  comt  and  obtain  a  perpetual  injunction  on  the  ground 
of  lepeated  vexation  and  repeated  actions  I  do  not  think 
that  there  is  any  principle  in  this  ooort  which  will  compel  us 
to  drive  the  plaintiff  to  go  tiirough  all  that  litigation  before 
he  is  entitled  to  tiut  relief  which  he  would  ultimately  get 
when  he  had  gone  tinrough  ii" 

In  the  same  case  it  was  said  by  Lord  Chancellor  Selbome : 
1  cannot  look  upon  this  eaae  othamrise  than  aa  a  deliberate 
and  unlawful  invaaian  by  one  man  of  another  man'a  land  for 
the  purpose  of  a  continuing  trespass,  which  is  in  law  a  series 
of  trespassee  from  time  to  time,  to  the  gain  and  profit  of  the 
trespasser,  witiurat  tiie  consent  of  the  owner  of  the  land;  and 
it  appears  to  me,  aa  such,  to  be  a  proper  subject  for  an  injunc- 
tion'' :  See,  also,  Allen  v«  Martin,  L.  B.  20  £q.  462 ;  Lembeck 
▼.  Nye,  47  Ohro  St  336 ,  21  Am.  St  Bfep*  828,  24  K  E.  686 ; 
Warren  Mills  v.  New  Orleans  Seed  Co.,  65  Mifis.  391 ,  7  Am.  St 
Kepi  OTl,  4  Sontii.  298 ;  United  States  etc.  Emigration  Go.  v. 
Qallegos,  89  Fed.  769,  773 ;  Canastota  Knife  Co.  v.  Newington 
'Premway  Co.,  69  Conn.  146,  161,  36  AtL  1107;  Musselman  v. 
Marquis,  1  Bush,  463,  89  Am.  Dec.  637 ;  Ellis  v.  Wren,  84  Ky. 
254,  1  S.  W.  440;  3  Pomeroy^s  Equity  Jurisprudence,  sec. 
i357;  1  Spelling  on  Extraordinary  Relief,  sec.  342;  1  Beach 
on  Injunctions,  sec.  523. 

The  case  at  har  is  distinguishable  from  Washburn  v.  Miller, 
ll7  Mass.  376.  There,  a  question  arose  aa  to  the  plaintifiPs 
Tigbt  to  the  way  in  question,  as  against  the  defendant.  Here, 
no  question  of  title  arises.  There,  the  trespasses  had  been  com- 
mitted and  were  not  continuing  trespasses.  Here,  the  tres- 
passes are  continuing.  It  is  also  to  be  noticed  that  that  case 
^as  decided  in  1875,  when  the  General  Statutes,  chapter  113, 
^eie  in  force.    Section  2  of  that  chapter,  after  setting  forth 
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certain  cues  in  which  the  court  should  haye  jurisdiction,  and 
not  mentioning  trespasses,  concluded  as  follows:  ^And  shall 
haye  full  equity  jurisdiction,  according  to  the  usage  and  practice 
of  courts  of  equity,  in  all  oliier  cases  where  there  is  not  a  plain, 
adequate,  and  complete  remedy  *^  at  law/'  This  clause  waa 
repealed  by  the  statute  of  1877,  chapter  178,  section  2,  and  a 
much  broader  law!  enacted.  This  giyes  to  this  court  ''jurisdic- 
tion in  equil7  of  all  cases  and  matters  of  equity,  cognizable 
under  the  general  principles  of  equity  jurisprudence'^;  and  it 
is  further  declared:  ''And  in  respect  of  all  such  cases  and  mat- 
ters, shall  be  a  court  of  general  equity  jurisdictioii" :  See  Pub. 
Stats.,  e.  161j  sec  4. 

The  cases  we  haye  cited  aboye  and  the  tert-writeis  show 
that  a  court  haying  general  equity  powers  may  issue  an  in- 
junction in  a  case  like  the  present,  where  the  trespasses  an 
continuing.  The  fact  that  the  defendant  is  solyent  in  sack 
a  case  is  not  of  importance,  although  his  insolyency  may  be  an 
additional  reason  for  sustaining  the  jurisdiction. 

The  bill  in  this  case  sets  forth  all  the  facts  neceesaiy  to  giys 
the  court  jurisdiction.  Damage  to  the  plaintiff  is  the  necessaiy 
result  of  the  facts  set  forth;  and  when  that  appears  it  is  no 
ground  of  demurrer  that  the  bill  does  not  set  forth  that  the 
plaintiff  has  been  injured:  8  Beach  on  Injunctions,  see.  1397. 

The  only  other  defense  relied  upon  is  Uiat  the  person  with 
whom  the  plaintiff  made  the  contract  was  not  duly  licensed  in 
accordance  with  an  ordinanoe  of  the  city  of  Lawrence.  Some 
question  is  made  as  to  the  yalidity  of  this  ordinanoe,  but  we  do 
not  deem  it  necessary  to  consider  this  point,  as  we  are  of 
opinion  that  if  the  facts  are  as  Hie  defendants  contend,  tb^ 
afford  no  excuse  for  their  trespasses. 

The  result  is  that  the  demurrer  should  be  oTerroIed  and  an 
injunction  issue. 

So  ordered. 

INJITN0nON.-A  60NTINniNa  ntJBSPAfiS  may  be  enjoined: 
New  York  etc.  B.  B.  Oo.  T.  ScoylU.  71  Oonn.  ise^  71  Am.  8t  Bsp. 
158,  41  Aa  Ma 
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BACON  ▼.  HOOEEB. 

[177  Mass.  88S,  68  N.  IL  1078.] 

DBBDS— AI/TBRATION— EOB'FIXTr.— So  for  a«  a  deed  paBsea 
an  eatate  and  ia  not  merely  executory,  ita  executed  effect  la  not  dis- 
turbed 1^  a  anbaeqnent  alteration. 

OHATTBI^  MORTGAGE  —  ALTERATION  —  EFFTBIOT.—  The 
material  alteration  oC  a  chattel  mortgage  by  the  mortgagee  after  Its 
ezecntion  deatroya  the  mortgage  so  far  aa  it  remains  an  executory 
Instrument. 

GHATTBIi  MORTGAGES  —  ALTERATION  —  RETAKING 
PROPERTY.^ Where  a  mortgagee  upon  the  breach  of  a  condition 
Is  entitled  to  enter  the  mortgagor's  premises  and  retake  the  gooda, 
snch  license  la  executory  and  dependis  upon  the  continued  operation 
ot  the  mortgage.  Therefore,  if  the  mortgage  becomes  TOid  by  sub- 
sequent alteration,  the  mortgagee  cannot  enter  the  mortgagor'a 
premises  for  the  purpose  of  taking  the  mort^^ged  gooda. 

B.  B.  Dewing  and  S.  B.  Cutler^  for  the  defendants. 

P«  B.  Eieman,  for  the  plaintiS. 


HOLMES^  C.  J.   This  is  an  action  of  tort  with  counts  for 
a  trespass  npon  the  plaintifiE's  close,  for  a  trespass  to  the  plain- 
tiff's  person,  and  for  the  conversion  of  a  piano.    The  defendants 
justified  under  a  mortgage  of  chattels,  including  the  piano,  con- 
ditioned, ^^^^  among  other  things,  against  moying  the  goods 
fnan  the  place  where  they  were  at  the  time^  and  proved  a  hreach 
of  the  conditions.    The  plaintiff  offered  evidence  that  the  de- 
fendants had  added  the  description  of  various  articles  to  the 
panting  clanae  of  the  mortgage  without  the  knowledge  of  her- 
fldf  or  her  husband.    The  jury  were  instructed  that  if  the  de- 
fendants had  made  a  material  alteration  in  the  mortgage  with- 
out the  knowledge  of  the  other  parties,  the  mortgage  was  void 
uid  the  defendants'  servant  had  no  right  to  take  the  piano, 
and  ihat  if  in  doing  so  he  had  used  force  to  the  person  of  the 
plaintiff,  the  defendants  were  liable.    The  jury  found  for  the 
plaintiff,  and  the  defendants  come  here  on  exceptions  which  we 
^P^  with  the  judge  below  were  properly  saved.    Other  ex- 
oeptions  were  taken  which  are  not  argued,  and  which  we  there- 
'oie  assume  to  be  waived. 

^  We  must  take  it  that  the  alteration  wsa  material,  although 
it  ia  fair  to  observe  that  the  mortgage  covered  all  the  personal 
pioperiy  in  tiie  plaintiff's  house  at  the  time  of  its  execution,  and 
^t  so  far  as  appears  the  defendants  may  have  written  in  the 
^oida  because  they  rightly  or  wrongly  supposed  that  the  articles 


280  Ambbican*  Statb  Bapomn^  Vol.  83.  [Ibm. 

entonerated  were  ooyered  by  the  general  language  already  there. 
The  alteratioxK  waa  a  cancellation  of  the  deed,  having  the  eane 
effect  that  tearing  cit  the  seals  would  have  had.  This  role 
comes  down  to  ns  from  a  time  when  the  contract  contained  in  a 
sealed  instrument  waa  bonnd  ao  indisaolublj  to  the  snbatanoe  of 
the  docnment  that  the  soul  peridied  with  the  body  when  fta 
latter  was  destroyed  or  changed  in  its  identity  for  any  csime. 
As  applied  to  deeds  the  role  haa  an  nnimpeacbable  pedigree^ 
and  is  elementary  law. 

However,  in  modem  times,  at  least,  it  is  settled  that,  so  fiir 
as  a  deed  passes  an  estate  and  ia  not  meidy  executory,  it» 
executed  effect  is  not  disturbed  by  a  snbsequent  alteration;  and 
the  ques^on  has  been  raised  as  to  how  this  qualification  will 
operate  in  the  case  of  a  mortgage:  Kendall  v.  Kendall,  12 
Allen,  92.  In  that  case,  the  change  consisted  in  Ihe  addition  of 
the  name  of  the  mortgagor's  wife  to  a  mortgage  of  land,  and 
the  court  remarked  that  it  did  not  appear  by  whom  the  altera* 
tion  was  made,  and  that  nothing  waa  done  which,  if  genuine, 
would  have  affected  the  interest  of  the  mortgagor.  The  wife 
was  dead.  It  was  held  that  evidence  of  the  change  properly 
**®  was  rejected  in  an  action  to  foreclose  brought  against  lie 
husband.  On  the  other  hand,  it  was  decided  in  Harrison  v. 
Owen,  1  Atk.  620,  West  &  H.  Ch.  527,  that  if  a  mortgagee 
cancels  a  mortgage  by  tearing  off  the  seals,  it  is  as  much  a  re- 
lease as  canceling  a  bond,  although  it  does  not  revest  the  estate 
in  the  mortgagor.  The  same  principle  clearly  would  go'vem 
in  case  of  alteration  of  both  bond  and  mortgage  by  the  mort- 
gagee: Waring  v.  Smyth,  2  Barb.  Ch.  119,  47  Am.  Dec  299. 
And  it  has  been  applied  imanimously,  so  far  as  we  know,  in  ihs 
country,  where  the  alteration  was  in  the  mortgage  alone,  in 
the  case  of  a  mortgage  of  land,  at  least  so  far  as  rights  xmder 
the  mortgage  were  concerned:  McTntyre  v.  Velte,  163  Pa.  St 
350,  25  AtL  739;  Marcy  T.  Dunlap,  5  Lans.  365;  Powell  v. 
Pearlstine,  43  S.  C.  403,  409,  21  S.  E.  328;  Coles  r.  York, 
28  Minn.  464,  10  N.  W.  775;  Pereau  v.  Frederick,  17  Neb. 
117,  22  N.  W.  235;  Johnson  v.  Moore,  83  Kan.  90,  6  Paa 
406 ;  Cutler  v.  Bose,  35  Iowa,  456.  See  1  Jones  on  Mortgages, 
4th  ed.,  sees.  94,  95 ;  2  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  188, 
189,  sub.  V.  ''Alteration  of  Instruments'' ;  Fisher  on  Mortgages, 
4th  ed.,  749 ;  2  Bobbins  on  Mortgages,  1402.  In  HolIingsworA 
V.  Holbrook,  80  Iowa,  151,  20  Am.  St.  Bep.  411,  45  N.  W. 
661,  a  case  like  the  one  at  bar,  it  was  hdd  that  after  Hie 
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alteration  the  mortgagee  could  net  juatiff  taking  poaBeBai0n  of 
the  properly  covered  by  it  to  foreclose. 

But  whether  all  1£e  cases  cited  were  decided  rightly  or  not» 
and  if  we  assnnie  in  favor  of  the  defendant  that  he  had  a  title 
in  the  chattels  which  became  absolute  at  law  upon  breach  of 
condition,  still  without  aid  from  the  deed  as  an  executory  in- 
strument the  defendants  had  no  right  to  enter  the  plaintiff's 
premises  for  the  purpose  of  taking  the  goods.  That  seems  to 
be  the  result  of  McLeod  v.  Jones,  105  Mass.  403,  7  Am.  Bep. 
439.  See  Smith  v.  Hale,  158  Mass.  178,  183,  36  Am.  St  Eep. 
485,  33  N.  E.  493;  Lambert  v.  Bobinson,  162  Mass.  34,  37, 
44  Am.  St  Bep.  326,  37  N,  E.  753.  In  other  words,  in  addi- 
tion to  title  to  the  goods,  the  defendants  must  make  out  an  ir- 
revocable license  to  enter  the  plaintiff's  close.  The  license  is 
not  an  estate  which  was  granted  by  the  mortgage  when  the  deed 
was  executed;  it  is  a  mere  permission,  which  does  not  operate 
until  the  time  comes.  Such  a  permission  is  executory,  and  de- 
pends upon  the  continued  operation  of  the  deed.  It  follows 
that  the  exceptions  must  be  overruled,  but  we  are  far  from 
thinking  the  case  so  free  from  dlGScuIiy  that  the  plaintiff 
ihould  have  double  costs. 

Exceptions  overruled. 


THB  ALTERATION  dF  AN  INSTRUHBNT,  made  Without  the 
tonsent  of  the  party  sought  to  be  charged  thareon,  at  any  time  after 
Its  execution  hy  him,  c«i^era]]y  renders  it  void:  See  the  monographic 
ittte  to  Woodworth  v.  Bank  of  America,  10  Am.  Dec.  267-273.  Tet 
a  deed,  Talld  when  executed,  passes  title,  which  Is  not  devested  by 
•  tubeequent  alteration:  Alabama  etc  Land  Oa  v.  Thompson^  104 
Ala.  670^  68  Am.  8t  Sep.  80, 16  South.  4Mk 
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NATIONAL  BANK  OF  THB  EEPUBLIO  r.  DELANO. 

[177  Mass.  862,  68  N.  B.  1070.] 

ATTORNEY  AND  CLIENT  —  COMMUNIOATIONB  —  BVI- 
DENCE.—A  statement  of  a  fact  made  by  a  client  to  his  attorney 
in  tibe  course  of  the  employment,  concerning  a  matter  about  which 
be^  as  such  attorney  and  in  no  other  capacity,  needed  Information, 
is  a  prlvUeged  communication,  not  admissible  in  evidence,  even 
though  at  the  time  it  was  made  it  was  not  made  for  the  express 
purpose  of  taking  advice. 

Petition  to  revise  an  order  of  the  court  of  insolvency  for 
Middlesex  county^  expunging  a  claim  of  the  National  Bank  of 
the  Bepublic  against  the  insolvent  estate  of  the  firm  of  George 
8.  Delano  and  Cadmus  S.  Delano,  copartners. 
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0.  H.  Spragae,  for  the  petitiimer. 

H.  W.  Ogden  and  J.  B.  Crawford,  for  the  respondenta. 

s»  HAMMOND,  J.  At  the  trial  in  this  court  before  fhe 
chief  jiustioe,  the  question  was  whether  the  notes  executed  by 
Oeorge  S.  Delano,  in  the  name  of  George  S.  Ddano  &  Son,  after 
the  formation  of  the  firm,  and  received  by  the  petitioner  as 
renewals  of  the  individual  notes  of  the  said  George,  which  had 
been  discounted  by  the  petitioner  before  the  formation  of  the 
firm,  were,  provable  against  the  firm  in  the  court  of  insolvency. 
The  decision  ••*  of  this  question  finally  turned  upon  whether 
these  renewals  were  made  with  the  knowledge  and  consent  of 
Cadmus,  the  other  partner. 

At  the  hearing  it  appeared  that  George  employed  one  Em- 
mons, an  attorney  at  law,  to  act  as  such  attorney  ''to  put  the 
firm  through  insolvency,'^  and  gave  him  a  list  of  the  creditors. 
Emmons  made  out  in  proper  form  a  list  of  the  liabilities,  in« 
duding  the  notes  in  controversy.  Cadmus,  at  the  request  of 
(}eorge,  went  to  the  office  of  Emmons,  and  there  the  contents  of 
the  schedule  and  the  fact  that  these  notes  were  included  therein 
were  made  known  to  him,  and  he  then  signed  the  schedules  and 
swore  to  their  accuracy  before  Emmons  as  justice  of  the  peace. 

As  tending  to  show  that  the  renewals  were  made  with  the 
knowledge  and  consent  of  Cadmus,  the  petitioner  offered  to  show 
by  Emmons  that  Cadmus  then  said  to  Emmons  that  the  firm 
assumed  the  liabilities  of  the  business  existing  at  the  time  the 
firm  was  formed,  including  the  notes  then  held  by  the  petitioner, 
and  further,  that  this  communication  was  not  made  for  the  pur- 
pose of  obtaining  advice.  The  court  found  that  Emmons  at  that 
time  was  counsel  for  Cadmus,  and,  having  so  found,  excluded 
the  evidence.  The  only  question  before  us  is  whether  the  evi- 
dence was  admissible. 

The  petitioner,  admitting  the  general  rule  that,  where  an  at- 
torney is  professionally  employed  by  a  client,  all  communica- 
tions between  them  in  the  course  and  for  the  purpose  of  that 
emplo3rment  are  so  far  privileged  that  the  legal  adviser,  wben 
called  as  a  witness,  cannot  be  permitted  to  disclose  them  (Tay- 
lor on  Evidence,  9th  ed.,  sec.  911),  contends  that  **it  is  im- 
possible to  conceive  how  the  information  conveyed  by  the  com- 
munication could  have  been  presumed  to  be  of  any  consequence 
in  connection  with  the  matter  in  hand,"  especially  when  taken 
in  connection  with  the  offer  to  show  that  it  was  not  made  for  the 
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poipofle  of  taUng  adyioe.  This  ocmteiilion  does  not  seem  to  us 
tenable.  The  InsolTency  of  aa  ordinary  partnership  imporli 
the  iBBoLremcj  of  every  partner,  and  the  proceedings  in  insolven- 
cy in  such  a  case  may  involve  the  marshaling  of  the  assets  and 
claims  as  between  the  creditors  of  the  firm  and  tiie  individual 
creditors  of  each  partner.  Whether  the  notes  in  dispute  were 
provable  against  the  firm,  or  only  against  the  individual  estate 
of  George,  was  a  matter  with  which  ^^^  Emmons  in  the  course 
of  his  professional  duty  was  likely  to  have  occasion  to  deal, 
both  as  counsel  for  the  firm  and  as  counsel  for  Cadmus.  He 
needed  to  be  informed  about  it,  and  tbe  communication  made  by ' 
Cadmus  was  in  the  strict  line  of  the  information  needed.  In- 
deed, it  is  difficult  to  see  liow  the  attorney  could  have  been 
in  a  situation  to  do  his  duly  properly  without  some  information 
on  this  point.  It  is  a  plain  case  of  a  communication  from  a 
dient  to  an  attorney,  while  such  attorney,  and  employed  to 
continue  to  act  as  such  in  a  matter  running  into  the  futore. 
The  communication  was  of  a  fact  about  which  he,  as  such  at- 
tomq^  and  in  no  other  capacity,  needed  information.  It  was 
made  to  him  in  the  course  of  his  employment  It  matters 
not  that  at  that  time  it  was  not  made  for  the  express  purpose 
of  taking  advice.  It  is  enough  if  it  was  a  statement  dF  a 
fact  made  in  the  course  of  the  employment  and  was  material 
thereto,  or  believed  to  be  such,  and  was  made  by  the  client  to  his 
attorney  in  recognition  and  because  of  the  professional  relation 
between  fliem*  The.  case  is  clearly  distinguishable  from  Hat* 
ion  V.  Bobinson,  14  Pick.  416,  25  Anu  Dec.  416,  and  similar 
eases  upon  whidi  the  petitioner  relies. 
Exoeptions  overmled. 

ATTOBNBY  AND  OLmNT.— FBI  VILEGBD  OOMMUNIOA- 
XI0N8  betweeo  attorney  and  client  are  discussed  In  the  mono* 
fraphle  note  to  O'Brien  v.  Spalding,  06  AnL  8t  Bep.  118-34a. 
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DiOKINSOir  T.  WEST  BND  8TBBBT  RAILWAY  00. 

[177  Mam.  a8B»  80  M*  Bl  flfL] 

RAILROADS --FBLlX>W-BIIRVAI9T8--SBfFD0T]D  RIDING 
VRBBl— An  einid<Ky6  of  a  street  railway  compuny,  wbo  la  rldina  fret 
on  the  platform  of  a  street-oar  under  a  rule  of  tbe  company  allov* 
ing  him  so  to  ride,  and  who  at  the  time  does  not  stand  In  the  re- 
lation of  a  servant  to  the  company.  Ills  time  betn^T  his  own,  and  he 
owing  the  company  no  diUlea  until  the  time  arrired  Cor  resnmixig 
ills  work,  is  not  a  feIIow>senrant  of  the  motorman  who  opiates 
the  car. 

Tort  for  personal  injuries  sustained  througli  the  negligRnoft 
of  the  defendant's  servants.  The  trial  court  ruled  that  the 
plaintiff  was  not  a  passenger,  but  was  a  fellow-seryani^  snd 
directed  a  verdict  for  the  defendant. 

H.  M.  HutchingSy  J.  H.  Beale^  Jr.,  and  W.  D.  Tamers  for  tho 

plaintiff. 

P.  H.  Cooney  and  A.  L  Peckham,  for  the  deffindaat;. 

••^  KNOWLTON,  J.  Thd  question  in  this  ease  is  whether 
the  plaintiff  was  on  the  defendants  car  as  a  passenger  at  the 
time  of  the  accident,  or  whether  he  was  at  that  moment  in  the 
service  of  the  defendant,  in  such  a  sense  that  the  negiigsot 
motorman  was  his  fellow-servant. 

The  defendant  had  made  a  rule  ''permitiang  policemen,  iho- 
men,  advertising  agents,  news  agents,  and  employ6i  of  Ihe  de- 
fendant company  in  uniform  to  ride  free  at  any  time,  anch  per- 
sons being  required  to  ride  upon  the  front  platform  so  fEtr  ss 
practicable.''  At  the  time  of  the  accident  the  plaintiff  was 
riding  on  the  front  platform  under  this  rule,  wearing  hia  imir 
form.  Persons  Tiding  gratuitously  under  thia  rule  are  pasHii- 
gers,  as  well  as  those  who  pay  their  fare:  Todd  v.  Old  Colony 
etc.  IL  E.  Co.,  8  Allen,  18,  80  Am.  Dec.  49 ;  Doyle  ▼.  Fitchbuig 
E.  E.  Co.,  162  Mass.  66,  44  Am.  St.  Eep.  335,  37  N.  B.  770; 
Steamboat  New  World  v.  King,  16  How,  469 ;  State  v.  Western 
Maryland  E.  E.  Co.,  63  Md.  433.  .All  members  of  the  dasses 
included  in  the  rule  stand  alike  in  reference  to  the  duty  of  caie 
which  the  defendant  owes  them,  whether  they  come  within  one 
part  of  the  description  or  another.  The  rule  in  reference  to 
employes  permits  them  to  ride  at  any  time  and  place,  and 
for  any  purpose,  if  they  are  in  uniform.  The  reasons  in  each 
ease  for  extending  this  privilege  to  members  of  these  differsnt 
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eUttes  lie  not  materiaL  Probably  tliej  are  different  in  refer- 
ence to  different  daasee,  but  fhej  are  Bnch  as  the  defendant 
deems  jnfficient.  So  far  as  employ&i  are  concerned,  it  is 
enoQ^  that  except  posfEdbly  in  regard  to  wearing  nni« 
foim,  they  are  given  the  aame  rights  as  others  who  have  no 
direct  connection  with  flie  defendant  by  employment  or  other- 
wise. 

The  qoeatian  then  is,  wlieQier  at  the  &BO0  of  the  aocident  the 
plaintiff  was  riding  in  the  fnll  exercise  of  the  rights  given  by 
this  ml^  or  whether  lie  was  on  the  car  in  the  performance  ef 
his  dnties  as  a  servant  of  the  defendant,  so  as  to  make  him  at 
that  moment  a  fellow-servant  of  the  motorman.  The  bill  of 
exceptions  answers  this  question  in  its  statement  as  foUows: 
fijs  fssrk  for  the  defendant  ^oumustad  of  a  certain  nimiber  of 
trips  at  fixed  and  r^gnlar  times  eadi  day;  at  the  *^  time  of 
the  aeciden'^  he  was  not  on  aetnal  dniy,  but  at  about  noon 
had  finished  his  work  of  that  morning,  got  on  the  first  -ear  that 
eame  along  and  was  going  home  to  dinner;  that  he  took  no  part 
in  the  management  of  this  ear;  that  ht  vaiially  had  abont 
three  hoars,  between  12  and  8  o'clock,  during  which  he  was  not 
on  actaal  duty,  and  his  time  was  his  own;  and  he  usually  re- 
turned home  about  noon  to  dixmer.''  The  car  on  which  he  was 
ridii^  was  not  on  the  line  on  which  he  was  employed. 

At  the  time  of  the  aocident  he  did  not  stand  in  the  rela/tion 
s(  a  servant  to  the  defendant.    Hie  time  was  his  own,  and  he 
owed  the  defendant  no  duties  until  the  time  arrived  for  resum- 
ing his  work.    It  was  no  part  of  his  duty  to  the  defendant,  as  a 
servant^  to  take  the  ear  on  which  he  was  riding  and  go  to  a 
psrfciciilar  plaee  for  his  dinner.    He  m^ht  go  where  he  pleased 
and  when  he  pleased  during  the  interval  before  coming  back  to 
his  work.    This  case  is  different  in  this  particular  from  cases  in 
iriiichihe  plaintiff  was  riding  in  the  line  of  his  duty  in  the  coarse 
of  his  employment:  Qillshannon  v.  S^ony  Brook  B.  IL  Co.,  10 
Cash.  228;  O'Brien  r.  Boston  ete.  B.  B.  Go.,  188  Mass.  887, 
52  Am.  Hsp.  279;  McOuirk  t.  Shattuck,  160  Mess.  45,  89  Am. 
8i  £ep.  454,  85  N.  E.  110;  Manville  v.  Cleveland  etc  B.  B. 
Co.,  11  Ohio  St  417;  McNuliy  v.  Pennsylvania  B.  B.  Co.,  182 
Pa.  Si   479,   61   Am.    St   Bep.    721,   88  AtL    524.      His 
nghts    were    the    same    as    if,    after    finishing    his    day's 
lervicefl^  he  had  taken  a  car  in  the  evening  to  visit  a  friend, 
or  to  do  any  business  of  his  own.    The  fact  that  he  had  been 
in  {he  defendant's  service  during  the  day  would  not  make  him  a 
f eQow-servant  with  the  motorman  while  riding  in  the  eveniiig 
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under  the  role,  any  more  than  if  he  had  been  a  policeman  or 
a  newsdealer.  The  case  comes  within  the  decifiion  in  Dojle 
T.  Fitchbuig  B.  B.  Co.,  162  Maaa.  66,  44  Am.  St  Bep.  335, 
37  N.  £.  770.  For  other  cases  of  similar  pniport  see  Baltimore 
eta  B.  B.  Co.  T.  State,  83  Md.  542;  State  t.  Westem  Maiy- 
land  B.  B.  Ca,  63  Md.  433;  Baird  t.  Pettit,  70  Pa.  St  477, 
483;  McNnltjr  t.  Pennsylvania  B.  B.  Ca,  182  Pa.  St.  479,  61 
Am.  St  Bep.  721,  88  AtL  624;  Packet  Co.  t.  McCne,  17  WalL 
608;  Morier  t.  St  Paul  etc  By.  Co.,  81  Minn.  861, 47  Am.  Bep. 
T93,  17  N.  W.  962;  HanTillo  r.  doTeland  eie.  B.  B.  Co.,  U 
Ohio  St  417. 
Exceptions  sustained. 

PA8SBNOBB&— AN  miPLOTB  OF  A  RAIIJtOAD  eompany. 
who  is  glTen  free  transportation  to  and  from  his  work»  Is  a  passen- 
ger while  thus  being  transported,  to  whom  the  company  is  liable 
for  the  negligence  of  another  of  its  employte:  McNulty  y.  Penngyl- 
Tanla  B.  B.  Oo,  182  Pa.  8t  479»  81  Am.  St  Bep.  721,  88  AtL  5M; 
Doyle  ▼.  Pitchbnrg  B.  B.  Co.,  162  Masa.  80,  44  Am.  St  Rep.  335,  37 
M.  H  77a  Oompare  lonnone  ▼.  New  York  ele;  B.  IL  Coit  21  &  L 
46S;  78  AOL  8t  B«|^  819i  44  AtL  60a 


DEDHAM  NATIONAL  BANK  r.  KVJfiKlgIT  NATIONAL 

BANK. 

[177  Mass.  892,  68  N.  B.  82.] 

BANKS  — FOBGBD  CHBOKS  —  PA YMEXNT  OF— RBCOY- 
BBY.— A  drawee  bank  paying  a  forged  check  or  draft  to  a  bona  fide 
purchaser  cannot  recover  back  the  money  paid. 

BANKS-PAYINQ  FOBGBD  CHBGK.— When  the  holder  of 
a  check  in  no  way  contributes  to  the  deception  that  the  signature 
is  genuine,  the  drawee  bank  takes  the  risk  of  paying;  so  fiir  ss  the 
signature  Is  concerned. 

The  plaintiff  asked  fhe  judge  to  rule:  ^1.  That  if  the  defend* 
ant's  conduct  led  the  plaintiff  to  pay  these  checks,  and  that  thej 
are  forgeries,  the  plaintiff  can  recover  unless  there  was  an  un- 
reasonable delay  in  detecting  the  forgeries  and  that  the  de- 
fendant was  injured  thereby;  2.  That  on  all  the  evidence  the 
court  would  not  be  warranted  in  finding  that  the  defendant 
has  suffered  any  loss  through  any  lack  of  due  diligence  on  the 
plaintifPs  part  in  discovering  the  forgeries;  8.  If  the  checks 
were  forgeries,  and  the  defendant  had  not  paid  on  account  of 
llicm,  before  the  plaintiff  notified  it  of  the  forgeries,  more  than 
one  hundred  and  Mtj  dollars,  the  plaintiff  can  recover  tiis 
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balance  paid  by  it  to  the  defendant  on  account  of  them, 
namelj,  two  hnndred  dollars^  in  any  event;  4.  On  all  the  evi- 
dence the  plaintiff  baa  exercised  dne  diligence  in  discovering  the 
forgeries;  5.  On  all  the  evidence,  if  the  checks  are  forgeries, 
the  plaintiff  is  enticed  to  recover/'  The  judge  refused^  and 
oidered  judgment  for  defendant 

E.  F.  McClennen,  for  the  plaintiff. 

W.  I.  Badger  and  S.  Bobinson,  f or  the  defendant 

*^  HOIiMES,  a  J.  This  is  an  action  to  recover  the 
amount  of  two  forged  checks  on  the  plaintiff  bank  paid  by  it 
to  the  defendant  Both  checks  were  drawn  payable  to  cash  and 
were  without  indorsement  Both  were  presented  for  deposit 
to  the  account  of  Fenno,  a  depositor  in  the  defendant  bank, 
by  the  depositor's  clerk,  who  is  found  to  have  been  the  forger, 
the  first  on  July  31st,  the  second  on  September  4, 1897.  At  the 
time  of  depositing  tiie  first,  which  was  for  one  hundred  and 
fifty  dollars,  the  derk  asked  for  and  received  fifty  dollars 
cash,  for  Fenno,  as  he  said,  and  on  depositing  the  second, 
which  was  for  two  hundred  dollars,  he  got  one  hundred  dollars 
in  the  same  way.  The  residue  of  the  two  checks  was  credited 
by  the  defendant  to  Fenno  on  his  account  Fenno  afterward 
overdrew  his  account,  but  subsequently  made  the  overdraft 
good,  and  his  deposit  has  exceeded  the  amount  of  the  credit  on 
these  checks  since  the  defendant  was  notified  of  the  forgery. 
Both  checks  were  paid  by  the  plaintiff  through  the  clearing- 
house, and  it  is  found  that  if  the  plaintiff's  servant  who  paid 
them  had  compared  the  signatures  on  the  checks  with  a  gen- 
uine signature  of  the  supposed  maker  which  it  had  on  file,  he 
wonld  have  discovered  the  forgery.  Owing  to  an  ^^^^  exam- 
faiation  of  Fenno's  deposit  the  defendant  was  led  to  inquire  by 
telephone  shortly  after  tiie  second  check  was  paid  whether 
the  signatures  were  genuine,  and  was  answered  that  they  were 
all  right  The  plaintiff  did  not  demand  repayment  until  Feb- 
ruary 25,  1898.  The  judge  found  and  ordered  judgment  for 
the  defendant  The  plaintiff  asked  rulings  in  favor  of  its  right 
to  recover  either  the  whole  amount  or  all  but  the  sums  actually 
paid  out  to  the  derk,  and  tiie  case  ia  here  on  exceptions  to  the 
refusal  to  give  them. 

The  plaintiff's  argument  ia  directed  to  proving  that  we  should 
not  adopt  the  rule  laid  down  in  Price  v.  Neal,  8  Burr.  1354, 
according  to  which  a  drawee  paying  a  forged  draft  er  check  to 
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a  bona  fide  puiohMer  oaimot  Teoover  baok  ilie  money  paid. 
We  are  aware  that  tius  rtOe  has  been  qnestioiied  fay  Bome  iest- 
writBiB.  But  it  ie  of  each  nniTezaal  or  nearly  univenal  ae* 
eeptanoe  that  'we  shall  go  into  no  ertended  dlBoossion:  Glonoes- 
tsr  Bank  t.  Sslem  Bank,  17  Uass.  83,  42,  48;  National  Sank 
of  North  America  t.  Bangs,  106  Maas.  441,  444,  8  Am.  Bep. 
349;  Welch  y.  Goodwin.  123  Mass.  71,  77,  25  Am.  Bep.  24; 
First  National  Bank  of  Danvers  v.  First  National  Bank  of 
Salem,  151  Mass.  280,  283,  21  Am.  St  Bep.  450,  24  N.  K 
44;  Bank  of  United  States  t.  Bank  of  Georgia,  10  Wheat  ^3, 
348;  2  Daniel  on  NcigotiaUe  Instmmenta^  3d  ed.,  sees.  135d- 
136L 

Probably  the  role  was  adopted  from  an  impressiaii  of  con- 
fenience  rather  than  for  any  more  academic  reason;  or  peihapa 
we  may  say  thai  Lord  Mansfield  took  the  case  out  of  the  doo- 
tiine  as  to  payments  under  a  mistake  of  fact  by  the  assamptian 
that  a  holder  who  simply  presents  negotiable  paper  for  payment 
makes  no  representation  as  to  the  sjgnatoie,  and  that  fskm 
drawee  pays  at  his  peril:  See  Wilkinson  y.  Johnson,  3  Bam.  A 
C.  428,  436;  Beinheimer  t.  Maashall,  2  Minn.  78,  84^  72  Am. 
Dec.  79;  Bank  of  St  Albans  t.  Faoners'  eitc  Bank,  10  Yt  141, 
145,  146,  33  Am.  Dec.  188;  Ellis  t.  Ohio  life  Ins.  etc.  Co.,  4 
Ohio  St  628,  662,  64  Am.  Dec  6ia 

The  ground  of  a  recovery  for  a  payment  nnder  a  mistake  of 
fact  is  that  the  existence  of  the  fsct  supposed  was  the  conven- 
tional  basis  or  tadt  oondition  of  the  transaction.  If  parties  sie 
so  far  at  ann's  length  that  esch  lakes  the  risk  of  what  he  doei^ 
of  course  one  of  them  cannot  recoYor  money  paid  because  he 
finds  that  he  has  made  a  mistake.  We  bdieve  tha^  now  at  least, 
especially  in  the  case  of  a  bank,  it  is  a  matter  of  general  un- 
derstanding "^^  that,  when  the  holder  of  a  check  in  no  way 
contributes  to  the  decqition,  the  bank  does  take  the  risk  of  pay* 
Ing,  so  far  as  the  signature  is  concerned.  But  if  this  is  so^ 
mistake  disappears  as  a  ground  for  recovery,  and  there  is  no 
other.  It  is  vain  to  point  out  that  in  other  cases  more  or  leas 
analogous  there  is  an  implied  representation,  e.  g.,  Boston 
etc.  R.  B.  Co.  T.  Bichardson,  135  Mass.  473.  The  grounds 
for  difference  in  understanding  may  be  veiy  nice,  but  even 
if  the  decisions  had  originated  the  difference  without  adequate 
ground,  when  once  it  exists  its  existence  is  a  sufiBoient  Jeason  for 
continuing  to  decide  in  accordance  with  it 

The  plaintiff  attempts  to  make  out  that  the  defendant  led  the 
plaintiff  to  make  the  payment  by  requiring  no  indorsement  of 
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ihe  checb^  mi  ihe  ground  ihat  itB  o£5cer  was  led  by  that  fact  to 
mppoie  that  they  were  cashed  for  the  man  who  appeared  to 
have  been  their  maker.  The  attempt  to  prove  a  custom  that 
would  jnatify  anch  an  inference  failed^  and  the  judge  may  not 
have  bdieved  even  that  the  officer  was  influenced  in  bis  con- 
duct by  the  absence  of  an  indorsement.  But  if  he  was,  the 
evidence  did  not  ahow  any  dutj  on  the  part  of  the  defendant 
ta  anticipate  such  a  result. 

The  indorsement  of  the  check  by  the  defendant  was  not  an 
indorsement  by  tbe  payee.  It  was  not  an  indorsement  for  pur- 
poses of  transfer^  and  contained  no  representations  beyond 
vhat  would  have  been  imported  by  a  presentment  in  person : 
lifatbnal  Bank  of  North  America  t.  Bangs^  106  MasSb  441, 
444^  8  Am.  Bep.  349. 

In  view  of  the  ground  on  which  we  put  the  caae^  it  does  not 
seem  to  be  necessary  to  consider  further  objections  to  the  plain* 
tiffs  recovery,  or  to  examine  more  precisely  the  position  of  the 
defendant  aa  a  purchaser  for  value:  Fox  v.  Bank  of  Kansas 
City,  30  Kan.  441^  1  Pae.  789;  Market  Bank  t.  Hartshome, 
S  Abb.  Dec.  173. 

Judgment  affirmed* 


PATM9NT  OF  FOROBD  CHiyOK.— A  tmnker  upon  whom  a 
forged  check  haa  been  drawn  cannot  recover  the  amount  from  a 
bona  fide  holder  to  whom  he  has  paid  It:  Germanla  Bank  v.  Bontell, 
60  MlmL  189,  01  Am.  St  Rep.  610,  02  N.  W.  82T.  Compare  Metro- 
pofltan  Nat  Bank  t.  M^ chants'  Nat  Bank.  182  UL  867,  74  Am.  8t 
Bep.  180,  65  M.  B.  860;  Land  etc  Co.  t.  Northwestern  Nat  Banlb 
190  Pa.  8t  280.  79  Am.  St  Bep.  717,  46  AtL  42a 


mt 


MOHAN  T.  DTJNPHTi 

1177  Mass.  4S5b  69  N.  B.  125.] 

TOBT— PLEADING— MALICflOUSLT  INDUOINO  DMPLOT- 
n  TO  DIEK:JHARGB  BMPLOYB.— in  an  action  for  malldouslyi 
i&dndng  another  to  discharge  his  employ^,  the  complaint  should 
set  ont  the  substance  of  the  false  statements  by  which  the  defend- 
tst  is  alleged  to  have  induced  such  discharge. 

TORT.— TO  INDUCE  A  THIRD  PERSON,  MALICIOUSLY 
AND  WITHOUT  JUSTIFIABLE  CAUSE,  to  end  his  employment 
of  another,  whether  the  inducement  be  by  false  slanders  or  suc- 
^enful  persuasion.  Is  an  actionable  tort 

Tort  for  maliciously  inducing  one  Cowan  to  discharge  the 
plaintiff  from  his  employ.    The  first  count  of  the  deeUuration 

Am.  St  ReiK.  VoL  LXXXIII— IS 
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alleged  that  the  plaintiff  was  in  ihe  employ  of  Cowan,  and 
ihat  the  defendant,  with  intent  to  injnie  him  and  to  induce 
Cowan  to  dischaige  him,  ''did  malidonsly,  willfully,  and  wrong- 
fully, hy  certain  slanderona  chargea  made  by  the  defendant  to 
eaid  Cowan  against  his  character,  which  were  falae  and  nntnie, 
and  which  the  defendant  well  knew  to  be  false  and  nntme,* 
indnce  Cowan  to  discharge  him,  and  that  Cowan  did  discharge 
him  at  the  defendant's  inducement  The  second  eonnt  alleged 
the  employment,  and  that  the  defendant,  with  the  intent  to- 
injnre  him  and  to  indnce  Cowan  to  discharge  liim,  ''did  ma- 
liciously, willfully,  and  wrongfoUy  induce  and  instigate  the  said 
Cowan  to  discharge  and  dismiss  him,^  and  that  Cowan  did  dii- 
eharge  him  at  the  defendant's  inducement  A  demuner  to  the 
Sedajration  was  sustained. 

J.  H.  Hickey,  for  the  plaintift. 

0.  F.  Eldredge,  for  the  defendant 

^M  HOLMES,  C.  J.  The  first  count  of  the  dedantion  h 
this  case  substantially  follows  the  form  held  bad  in  May  t. 
Wood,  17S  Mass.  11,  61  N.  B.  191,  and  Bice  t.  Albee,  164 
Mass.  88,  41  N.  E.  122,  and  the  plaintiff's  argument  ia  directed 
iko  getting  tliose  cases  overruled.  It  appears  in  the  reports  that 
the  later  dedsion  did  not  command  the  assent  of  all  of  ua,  and 
It  is  quite  possible  at  least  that  if  the  question  came  up  now  for 
(he  first  time  the  majority  might  be  found  to  be  on  "Qie  side 
wl^di  did  not  prevail:  Van  Horn  t.  Van  Horn,  66  N.  J.  L 
•18,  319,  28  Atl.  669.  But  it  is  not  desirable  that  deddonB 
diould  osdllate  with  diangee  in  tiie  bench,  and  we  accept  what 
was  dedded  as  the  law.  Still  we  deem  it  proper  to  call  atten- 
tion to  the  fact  that  the  cases  dted  go  only  to  a  point  of  plead- 
ing. What  they  decide,  so  far  as  they  bear  on  the  present  case, 
is  merely  that  the  substance  of  false  statements  by  which  s 
defendant  is  alleged  to  have  induced  a  third  person  to  break  or 
^^  end  his  contract  must  be  set  out  That  we  accept  But 
in  view  of  the  series  of  dedsions  by  this  court  from  Walker  t. 
Cronin,  107  Maes.  555,  through  Morasse  y.  Brochu,  151  Mass. 
567,  21  Am.  St  Bep.  474,  26  N.  E.  74,  Tasker  v.  Stanley,  163 
Mass.  148,  29  N.  E.  417,  Vegelahn  ▼.  Quntner,  167  Mass.  92, 
57  Am.  St  Bep.  443,  44  N.  B.  1077,  Harnett  v.  Plumbers' 
Supply  Assn.,  169  Mass.  229,  47  N.  B.  1002,  and  Weston  v. 
Bamicoat,  175  Mass.  454,  56  N.  E.  619,  to  Plant  v.  Woods, 
176  Mass.  492,  79  Anu  St  Bep.  330,  67  N.  E.  1011,  we  cannot 
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admit  a  donbt  that  maliciously  and  without  justifiable  cause 
to  induce  a  third  person  to  end  his  employment  of  the  plain- 
tiff,  whether  the  inducement  be  false  slanders  or  successful 
persuasion,  ia  an  actionable  tort:  See,  also.  Angle  t.  Chicago 
etc  By.  Co.,  161  IT.  S.  1, 13, 14  Sup.  Ct  Bep.  240. 

We  apprehend  that  there  no  longer  is  any  difficulty  in  recog* 
vmng  that  a  right  to  be  protected  from  malicious  interference 
may  be  incident  to  a  right  arising  out  of  a  contract,  although  a 
contract,  so  far  as  performance  ia  concerned,  imposes  a  duty- 
only  on  the  promisor.  Again,  in  the  case  of  a  contract  of  em- 
ployment, even  when  the  employment  is  at  will,  the  fact  thai 
the  employer  ia  free  from  liability  for  discharging  the  plain- 
tiff does  not  carry  with  it  immunity  to  the  defendant  who  haa 
controlled  the  employer'a  action  to  the  plaintiffs  harm.  The 
notion  that  the  employer's  immunity  must  be  a  nonconductor  wo 
far  as  any  remoter  liability  was  concerned,  troubled  some  of  the 
judges  in  Allen  t.  Mood,  [1898]  App.  Caa.  1,  but  is  disposed  of 
for  this  commonwealth  by  the  cases  cited:  See,  also.  May  t. 
Wood,  172  Masa.  11, 14, 15,  51  N.  E.  191.  So,  again,  it  may  be 
taken  to  be  settled  by  Plant  v.  Woods,  176  Mass.  492,  501,  602, 
79  Am.  St.  Bep.  830,  57  N.  E.  1011,  that  motives  may  deter- 
mine the  question  of  liability;  that  while  intentional  interfer- 
ence of  the  kind  supposed  may  be  priTileged  if  for  certain  pur- 
poses, yet  if  due  only  to  malevolence  it  must  be  answered  for.  On 
that  point  the  judges  were  of  one  mind :  See  Plant  v.  Woods, 
176  Mass.  504,  79  Am.  St  Bep.  341,  57  N.  E.  1011.  Finally, 
we  see  no  sound  distinction  between  persuading  by  malevolent 
advice  and  aooomplishingi  the  same  result  by  falsehood  or  put- 
ting in  fear.  In  all  these  cases  the  employer  is  controlled 
through  motives  created  by  the  defendant  for  the  unprivileged 
purpose.  It  appears  to  us  not  to  matter  which  motive  is  relied 
npon.  If  accomplishing  the  end  by  one  of  them  is  a  wrong  to 
the  plaintiff,  accomplishing  it  by  either  of  the  others  must  be 
equally  a  wrong. 

It  follows  from  what  we  have  said  that  we  are  of  opinion 
that  both  counts  of  the  declaration  disclose  a  good  cause  of  ac- 
tion, ***  although  the  first  on  the  authority  of  May  v.  Wood, 
172  Mass.  14,  51  N.  E.  191,  must  be  held  insufficient  in  point  of 
form.  The  second  is  not  within  the  authority  or  reason  of  that 
case,  and  is  in  a  form  similar  to  the  third  count  which  was 
held  good  in  Walker  v.  Cronin,  107  Mass.  565 :  See  Lumley  v. 
Oye,  2  £1.  &  B.  216.  As  to  that  the  demurrer  will  be  overruled. 
Assuming  that  the  demurrer  was  iu'tended  to  be  a  demurrer 
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to  each  count  as  well  as  to  the  declaration,  it  will  be  snfltained 
as  to  the  first  count,  but  it  seems  to  us  that  und^  the  circuio- 
9tances  the  plaintiff  should  be  given  an  opportunity  to  amend. 

Demurrer  to  first  count  sostained;  demurrer  to  second  count 
overruled. 


PROCURING  DISGHARQS  OP  SERVANT.— AN  ACTION  may 

be  maintained  by  an  employ^  against  a  tbird  person  wbo  mnliciousl/ 
procures  bis  discbarge:  Notes  to  Webber  v.  Barry,  11  Am.  St  Bey. 
478;  PerklDS  v.  Pendleton,  60  Am.  St.  B^.  260. 


NATIONAL  BANK  OF  SOUTH   BEADING  t.  SAWTEB. 

[177  Mass.  490,  GO  N.  B.  76.] 

BANKRUPTCY— PROVING  NOTE  AGAINST  ESTATE  OF 
BANKRUPT  MAKER— LIABILITY  OF  INDORSER.— Tiie  omla- 
sion  on  the  part  of  tbe  bolder  of  an  Indorsed  promissory  note  either 
to  prove  tlie  note  against  the  estate  of  tbe  bankrupt  maker,  or  to 
tender  it  to  the  indorse  to  enable  bim  to  make  proof,  does  not  re- 
lease tbe  Indorser  from  liability. 

BANKRUPTCY  — RIGHT  OF  SURETY.— Bqnlty  wUl  not 
compel  a  creditor  to  prove  bis  claim  In  bankruptcy  against  his 
principal  debtor  for  the  benefit  of  a  surety,  unless  tbe  surety  him- 
•elf  moves  in  the  matter  and  requires  the  creditor  to  act,  furnish- 
ing him  with  suitable  Indemnity  against  tbe  consequences  of  risk 
and  delay,  and  against  expense. 

C<mtract  on  a  promissory  note.    Judgment  for  the  pJa^ii^g- 

T.  J.  Barry  and  H.  J.  Jaquith,  for  Beynolda. 

R  M.  Morse  and  W.  M.  Bichardson,  for  tiie 


^^^  BABKER^  J.  The  only  question  argued  is  as  to  the 
effect  of  the  bankruptcy  act  npon  Beynolds'  liability  as  in- 
dorser, the  plaintiff  not  having  proved  the  note  against  the 
estate  of  the  maker  in  bankruptcy^  and  the  maker  having  ob- 
tained a  discharge. 

The  act  provides  that:  '^Whenever  a  creditor,  whose  claim 
against  a  bankrupt  estate  is  secured  by  the  individual  under- 
taking of  any  person,  fails  to  prove  such  claim,  such  person 
may  do  so  in  the  creditor's  name,  and  if  he  discharge  such  un- 
dertaking in  whole  or  in  part,  he  shall  be  subrogated  to  that 
extent  to  the  rights  of  the  creditor" :  U.  S.  Stats.  1898,  ^^  sec 
67,  cL  L     Also  ihat:  "Whenever  a  claim  is  founded  upon  an 


hn.  1901.]  Natiokal  Bk.  of  South  Bbadino  v.  Sawtxb.    298 

ixMtmment  in  irriting,  mich  inetramenl^  imleflt  loet  or  destroyed, 
dull  be  filed  with  tbe  proof  of  ehdm'':  IT.  8.  State.  1898,  sea 
57,  cL  b. 

The  eontention  is  {hat  the  hold^  of  an  faidorsed  note  who 
does  not  himself  prore  it  must  tender  it  to  the  indorser,  to  give 
him  the  oppurtiudty  to  file  it  as  reqiiired  by  elanse  b  in  his  proof 
imder  danse  i,  and  that  if  the  hold^  does  not  make  snch  ten- 
der,  his  omission  releases  the  indorser. 

Such  a  result  wonld  be  most  surprising  under  a  statute  one  of 
vhose  prorisions  is  Ihai  ^the  liability  of  a  person  who  is  a  co- 
debtor  with,  or  guarantor  or  in  any  manner  a  surely  for,  a  bank- 
rupt shall  not  be  altered  by  the  diseharge  of  such  bankrupt**: 
TT.  S.  State.  1898,  sec  16.  It  is  also  to  be  noted  that  it  does 
not  appear  from  the  agreed  faote  that  there  were  in  this  instance 
any  asseto  of  the  bankrupt  estate,  or  any  dividend,  or  that  proof 
by  the  maker  would  have  been  of  any  benefit  to  the  indorser. 
Aside  from  these  considerations,  and  also  aside  from  the  further 
question  how  much  the*  liability  of  an  indorser,  being  founded 
upon  his  own  independenb  contract  and  not  being  a  joint  obli- 
gation with  that  of  the  maker,  difilen  from  that  of  a  strict 
raiety,  we  are  of  opinion  that  the  holder  has  no  such  active 
duty  either  to  prove  Ihe  note,  of  his  own  motion,  or  to  tender 
it  to  the  indorser  to  enable  the  latter  to  make  proof,  as  to  make 
mdi  an  omission  on  the  part  of  the  holder  a  release  of  the  in* 
dorBcr.  Even  equity  will  not  compel  a  creditor  to  prove  in 
bankruptcy  against  his  principal  ddl>tor  for  the  benefit  of  a 
inrety,  unless  tibe  surety  himself  mows  in  the  matter  and  re- 
quires the  creditor  to  act,  furnishing  him  with  suitable  indem- 
nity against  the  consequences  of  riak  and  delay,  and  against 
etpense:  Watertown  Ins.  Co.  ▼.  Simmons,  131  Mass.  85,  41 
AsL  Bep.  196,  and  cases  cited;  Wright  r.  Simpson,  6  Yes. 
714^  734;  Ex  parte  Bushforth,  10  Yes.  409,  414;  llayhew  t. 
Crickett,  8  Swanst  185, 191 ;  Story's  Equity  Jurisprudence,  see. 
639.  See  Bellows  v,  Lovell,  6  Pick.  307,  311.  The  plaintiff 
vas  entitled  to  the  possession  of  the  note  until  it  should  be 
paid.  Beynolds  could  pay  it  in  performance  of  his  promise 
as  indorser,  be  reinstated  in  his  original  title,  and  then  prove 
his  own  daim  in  bankruptcy  without  help.  He  made  no  pay- 
ment, nor  did  he  request  the  plaintiff  either  to  prove  the  note 
or  to  allow  it  to  be  filed  in  support  of  any  attempted  proof. 
^^  Whether,  if  he  had  requested  the  plaintiff  to  prove  the  note, 
tendering  the  expenses  of  such  proof  with  proper  indemnity,  or 
bad  himself  attempted  to  prove  his  own  claim,  requesting  the 
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plaintiff  Tmder  proper  indemnity  to  allow  the  filing  of  the  noia 
in  support  of  such  proof,  he  wonld  hare  been  xeleaaed  by  a  re- 
fusal on  the  part  of  the  plaintiff^  it  is  not  neoesaary  to  oonaider, 
and  upon  those  points  we  express  no  opinion. 

The  plaintiff  not  having  been  requested  either  to  prove  the 
note,  or  to  allow  it  to  be  filed  in  support  of  any  proof  ofEeied  by 
Reynolds^  the  latter  is  liable  upon  his  i] 

Exceptions  overruled. 


fiURETYSHIP.^It  Is  the  business  of  a  surety  to  see  that  bis 
principal  performs  the  duty  which  he  has  guaranteed,  and  not  that 
of  the  creditor.  Mere  inaction  of  the  creditor  wlU  not  discharse 
the  surety:  Watertown  Fire  Iiia»  Oow  ▼•  Simmons^  ISl  Maas^  86^  41 
Am.  Bep.  IML 


HILLAED  ▼.  BBATTON, 

[177  Mass.  638,  09  N.  A  436.] 

UFB  INSUBANOE— PLACB  OF  CONTRAOT.— Where  SB 
application  for  a  life  Insurance  policy  In  favor  of  a  named  bene- 
ficiary is  made  In  one  state  to  the  duly  authorized  agent  of  the  com- 
pany located  there,  who  forwards  It  to  the  home  office  In  another 
state,  where  It  Is  accepted,  but  the  policy  returned  contains  addi- 
tional beneficiaries,  and  was  not  to  be  delivered  until  the  first  pre- 
mium was  paid,  the  contract  of  Insurance  was  not  made  until  the 
policy  as  changed  was  delivered  to  the  applicant  and  the  premiums 
paid,  and  it  Is  deemed  a  contract  made  In  the  former  states  and  the 
rights  of  the  parties  are  to  be  determined  by  the  law  of  such  state. 

LIFE  INSURANCE— CONTRACT  WITH  WIFE  ON  HUS- 
BAND'S LIFE.— Where  a  wife,  having  an  Insurable  Interest  In  the 
life  of  her  husband,  makes  application  to  Insure  such  Into^est,  and 
upon  such  application  a  policy  Is  Issued  insuring  that  Interest,  and 
not  the  husband's  interest,  in  his  own  life^  and  the  promise  to  pay, 
although  not  made  in  express  terms  to  the  wife,  was  In  law  a 
promise  to  her,  the  contract  of  insurance  Is  In  law  between  her  and 
the  company,  notwithstanding  her  husband  caused  the  application 
to  be  made  and  paid  all  the  premiums. 

LIFE  INSURANCE— CONTRACT  WITH  WIFEJ— INTER- 
EST OF  CHILDREN.— Where  a  wife  Insures  her  Interest  in  the 
life  of  her  husband  for  her  own  benefit  if  she  survives  him,  other- 
wise for  the  benefit  of  her  children,  the  children,  upon  her  death 
during  the  life  of  her  husband,  take  a  vested  Interest  In  such  in- 
surance policy,  which  survives  to  their  legal  representatives  as 
against  the  representatives  of  the  husband. 

ESTATE  OF  DECEDENT— LEGAL  REPRESENTATIVES. 
A  PROMISE  TO  PAY  MONET  at  a  time  In  the  future  sure  to  ar- 
1*1  ve  inures  to  the  benefit  of  the  legal  representatives  of  the  person 
to  Whom  the  money  is  to  be  paid,  If  he  is  not  alive  at  the  time  the 
Payniont  Is  due. 
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Action  on  contract  brought  by  the  administrator  of  laabelle 
8.  Millard,  daughter  of  Bhubael  W.  Brayton,  to  recover  from 
the  executrix  of  said  Shubael  a  portion  of  a  sum  of  money  paid 
to  her  by  the  Mutual  life  Insurance  Company.  The  trial 
judge  found   for  the  plaintiff. 

C.  K  Burke  and  H.  L.  Dawes,  Jr.,  for  the  defendant 

A.  Potter,  for  the  plaintiff. 

■»•  HAMMOND,  J.  In  1868  the  Mutual  life  Insurance 
Company  of  New  York  issued  a  policy  upon  the  life  of  Shu- 
bael W.  Brayton,  then  a  resident  of  North  Adams,  in  this  state, 
in  the  sum  of  ten  thousand  dollars,  ''for  the  sole  use  of  his  said 
wife,**  Sarah  M.  Brayton,  the  money  to  be  paid  to  her  if  living 
at  the  death  of  her  husband,  ''and  if  not  living,  to  her  children, 
or  their  guardian,  for  their  use.''  She  died  in  1877,  leaving 
her  husband  and  three  children  surviving.  Of  these  children, 
WUliam,  never  having  married,  died  in  1881,  a  minor.  Har- 
riott died  in  1888,  leaving  a  husband  but  no  children  surviving, 
leabelle  in  1876  married  the  plaintiff,  and  in  1894  died,  leav- 
ing him  but  no  children  surviving.  Shubael  W.  Brayton  died 
in  1897,  leaving  the  defendant,  his  second  wife,  surviving, 
and  she  is  his  executrix  and  sole  legatee. 

In  1890,  by  an  agreement  between  Mr.  Brayton  and  the  com- 
pany, the  policy  was  "continued  as  and  for  a  paid-up  policy*' 
for  six  thousand  two  hundred  and  seventeen  dollars,  no  further 
premiums  to  be  required,  "except  in  cases  where  an  extra  pre- 
minm  would  be  chargeable";  and  after  his  death  the  insurance 
money  was  paid  to  the  defendant,  the  plaintiff  joining  in  a 
release  to  the  company.  In  this  action  the  plaintiff,  as  the 
administrator  of  the  estate  of  the  daughter  of  IsabeUe,  seeks  to 
recover  one-third  of  this  money. 

The  first  question  is  whether  the  rights  of  the  parties  to  this 
action  are  to  be  determined  by  the  law  of  New  York  or  of  this 
state. 

At  the  time  of  the  application,  and  continuously  thereafter, 
Kr.  Brayton  and  his  wife  were  residents  of  this  state.  The 
^^  application  was  made  in  this  state  to  the  duly  authorized 
agent  of  the  company  in  this  state,  who  forwarded  it  to  the  home 
office  in  the  city  of  New  York,  where  it  was  accepted,  and  the 
policy  was  sent  by  the  company  to  its  agent  in  this  state  and 
by  him  here  delivered.  It  does  not  appear  that  any  notice  was 
given  of  the  acceptance  until  the  policy  was  delivered  in  this 
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state.  In  the  application  the  beneficiary  waa  the  wife  alone, 
while  in  the  policy  as  sent  by  the  company  she  vas  not  the  only 
beneficiary.  The  policy  was  not  to  be  detivered  until  the 
first  premium  was  paid.  The  contract  was  not  made  until  the 
policy  as  changed  was  delivered  to  Mr.  Brayton  and  the  pre- 
mium paid*  The  case  is  clearly  distinguishable  from  Common* 
wealth  Ins.  Co.  y.  Knabe  etc.  Mfg.  Co.,  171  Mass.  265,  50  N.  E. 
516,  upon  which  the  plaintiff  relies.  The  contract  was  made 
in  this  state,  and  the  rights  of  the  parties,  so  far  as  involyed  in 
this  suit,  must  be  settled  by  the  law  of  this  state,  notwith- 
standing the  stipulation  in  the  policy  that  the  premiums  and 
the  sum  insured  were  to  be  paid  in  the  state  of  New  York: 
Thwing  ▼.  Great  Western  Ins.  Co.,  Ill  Mass.  93,  109 ;  Markey 
T.  Mutual  Benefit  Ins.  Co.,  126  Mass.  158;  Equitable  Assurance 
Soe.  ▼.  Clements,  140  XT.  S.  226,  11  Sup.  Ct  Sep.  822.  See, 
also.  Mutual  Ins.  Co.  v.  Phinney,  178  IT.  S.  327,  20  Sup.  Ct 
Bep.  906;  Hamlyn  t.  Talisker  Distillery,  [1894]  App.  Cas. 
202;  Jacobs  v.  Credit  Lyonnais,  12  Q.  B.  Div.  589;  Mutual 
Ins.  Co.  of  New  York  ▼.  Cohen,  179  IT.  S.  262,  21  Sup.  Ct 
Bep.  106. 

The  next  question  is  whether,  the  beneficiaries  named  in  the 
policy  having  died  before  the  termination  of  the  life  insured,  the 
proceeds  of  the  policy  go  to  the  estate  of  Mr.  Brayton  as  a  re- 
sulting trust 

In  the  determination  of  this  question  it  is  necessary  to  ascer- 
tain whether  the  contract  with  the  company  was  that  of  the  wife 
or  the  husband.    As  the  application  is  made  a  part  of  the  con- 
tract its  statements  are  to  be  regarded  as  material  on  that  ques- 
tion.   It  is  apparent  from  the  most  cursory  examination  of  the 
application  that  many  of  the  questions  therein  are  propounded 
directly  to  the  person  whose  life  is  to  be  insured  and  are  expected 
to  be  answered  by  him,  and  not  by  the  applicant,  while  others 
are  propounded  directly  to  the  applicant,  and  are  expected  to  be 
answered  by  her  and  not  by  the  person  whose  life  is  to  be  in- 
sured.   But  whether  the  questions  are  propounded  to  the  one  or 
the  other,  both  affirm  and  declare  that  all  the  answers  are 
true  and  correct 

*^  This  application  upon  its  face  plainly  distinguishes  be- 
tween the  applicant  and  the  person  whose  life  is  to  be  insured, 
or  between  the  wife  and  the  husband.  The  answer  to  the 
eighteenth  question  is  that  Sarah  M.  Brayton,  the  wife,  is  the 
person  for  whose  benefit  the  assurance  is  to  be  effected.  Then 
f  oUows  the  statement  that  ^it  is  hereby  affirmed  and  declared  by 
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Saiah  M.  Brajton^  the  aj^licant  abore  Siaixied,  and  also  by  the 
person  whoae  life  ia  propoaed  for  assurance/'  that  the  answers 
are  correct.  Further  on  it  is  dedared  '%at  the  aboye-named 
applicant  has  an  interest  in  the  life  of  the  said  person  whose 
life  18  proposed  f o?  insurance  t^-  the  full  extent  of  the  amount 
of  insurance  above  applied  for/' 

It  ia  also  expressly  stipulated  and  agreed  that  the  applica- 
iioii  and  declaration  shall  form  the  basia  of  the  contract  '^- 
tween  tiie  above*named  persons''  and  the  insurer,  ''and  the  said 
penoB  whose  life  ia  proposed  for  insurance"  makes  further 
dedaratitt&8  not  here  material. 

The  application  has  two  signatures;  the  first  is  ''Sarah  M. 
Brayton,  by  S*  W.  Brayton/'  who  signs  aa  "the  applicant  or  the 
person  for  whoee  benefit  the  assurance  is  applied  for" ;  and  the 
second  ia  ^nbael  W.  Brayton^  who  signs  as  ''the  person  whose 
life  18  proposed  lor  assniiance^''  Throughout  the  whole  docu- 
menty  ineluding^  the  signatures^  the  wife  is  described  as  the 
appUcant,  and  the  husband  appears  aimply  as  the  person  whose 
Ufe  is  to  be  assured. 

Turning'  to  the  poliey  we  find  the  same  distinction  sharply 
drawn.  The  insuiery  '^n  cotnaideration  of  the  representations 
made  ....  in  the  application,"  and  of  a  certain  sum  "paid  by 
Saiah  M.  Brayton,  wits  of  Shubael  W.  Brayton,"  and  of  other 
pqnmts  to  be  made,  assures  "the  life  of  the  said  Shubael  W. 
Bmyton  .  »  .  .  fat  the  sole  use  of  hia  said  wife  in  ttie  amount 
of  ten  flionaaad  d<dlai8  tor  the  term  of  hia  natural  life."  And 
the  inanrer  agrees  ta  pay  the  said  amount  "to  the  said  assured 
fer  her  ade  uae,  if  Uratg^  ....  and  if  not  living,  Ur  her  chil- 
dren, or  their  guardian,  tor  their  use^"  in  sixty  days  after  due 
notice  and  proof  of  loss.  II  ia  further  provided  that  this  policy 
'Hs  issued  and  aeoepted  by  the  assured"  ufoa  certain  conditiona 
ooBc^mng  file  aieta  oi  eonduet  ol  "the  said  person  whose  life 
is  hereby  insured." 

^"^  It  is  true  that  tiM  promiae  to  pay  ia  not  made  in  express 
tBtms  to  tiie  wife^  but  it  is  made  in  connderation  of  money  re- 
cited to  hafre  been  paid  by  her^  ia  a  promise  ta  pay  the  wife,  and 
tke  poHqF  recites  that  it  ia  accepted  by  the  assured — that  is, 
the  wife— upon  certain  conditions  therein,  expressed. 

The  only  proper  eonehision  is  that  the  promise  is  made  to  the 
<m  who  appliea  f  oir  it^  who  is  acknowledged  by  the  promisor  to 
be  Ihe  person  who  pays  for  it,  and  who  receives  and  accepts  it 
upon  ttie  eoMditioiia  upon,  whidi  it  is  made,  and  especially  is 
tin  so  aa  against  the  daim  made  by  the  estate  of  the  husband 
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who  did  nol  apply  for  it,  who  is  not  the  i>er6on  recognized  hy  the 
promisor  aa  paying  for  it  or  aa  the  person  who  is  expected  to  ac- 
cept it    It  appears,  therefore,  from  the  application  and  policy 
constituting  together  the  contract,  that  the  wife,  having  an  in- 
snrable  interest  in  the  life  of  her  husband  to  the  amount  of 
ten  thousand  dollars,  wished  to  insure  that  interest,  and  applied 
to  the  company  for  such  insurance;  that  upon  such  application 
the  policy  was  issued ;  that  the  basis  of  the  contract  or  the  thing 
insured  was  the  interest  of  the  wife  in  the  life  of  her  husband 
as  stated  in  the  application,  and  not  the  interest  of  the  husband 
in  his  own  life ;  that  the  consideration  for  the  contract  waa  recog- 
nized by  all  partiea  as  coming  from  the  wife ;  that  the  promise 
by  the  insurance  company,  although  not  made  in  ezpreas  tenna 
to  the  wife,  was  by  fair  and  reasonable  implication  and  in  law 
a  promise  to  the  wife ;  that  it  was  a  promise  to  pay  the  wife,  was 
made  upon  certain  express  conditions  whidi  were  to  be  accepted 
by  the  assured,  namely,  the  wife,  and  by  no  one  else.    It  follows 
as  a  necessary  consequence  that  the  contract  was  in  law  between 
the  company  and  the  wife.    It  was  a  contract  by  which  she  was 
insured  upon  her  interest  in  the  life  of  her  husband,  and  not  a 
contract  by  which  he  was  insured  upon  his  interest  ia  hia  own 
life. 

In  Whitehead  t.  New  York  Ins.  Co.,  102  N.  T.  148,  160,  55 
Am.  Sep.  787,  6  N.  E.  267,  where  each  of  three  policies  on  the 
life  of  the  husband  recited  that  the  consideration  was  paid  by 
the  wife  and  the  money  was  to  be  paid  to  her,  the  court  said: 
These  contracts  "purport  on  their  face  to  be  contracts  with  the 
wife  as  th^  party  assured,  and  not  at  all  with  the  husband,  who 
stands  in  the  policies  as  simply  the  life  insured,  hia  conduct 
and  death  furnishing  the  contingencies  "«  upon  which  the  lia- 
bilities of  the  insurer  are  made  to  depend.    Aa  the  relation  was 
tersely  described  on  the  argument,  the  contract  it  about  the 
husband,  but  not  with  him.'* 

Sun  Srp*^  ^"'^  ^'  Washington  t.  Hume,  128  U.  S.  195,  9 
confrfl  J',  a  ^*  ^h  *  «™^l*r  decision  was  made  upon  a  similar 

ConHo  i2'a^^  ^"-  *^^5  Continental  Ins.  Co.  t.  Palmer,  42 
34  Conn  '4%^"  ^^'  ^^^>  Connecticut  Ins.  Co.  v.  Burroughs, 
46  Conn*  79  q?  a^^*  ^^^-  '^^5;  Phoenix  Ins.  Co.  v.  Dunham, 
Now  York   lAKi^'^^^^'  ^^>  Cyrenius  v.  Mutual  Ins.  Ca  of 

It  is  S,  hoi  "  ^'^^'  *^  ^-  ^-  ^^^• 

be  made  and  thnt^^'^'  ***  *®  husband  caused  the  application  to 

*^t  ^e  paid  aU  the  premiums.     That  is  true,  but 
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m  makmg  the  application  he  represented  himself  not  as  acting 
for  himgelfy  but  only  as  agent  for  his  wife,  and  therefore  npon 
the  facts  of  the  case  and  as  between  the  parties  to  this  suit  he 
must  be  assumed  to  have  acted  as  such  agent;  and  in  so  far  as 
he  paid  any  premium  before  or  after  her  decease  he  must  be  held 
to  have  paid  it  as  the  agent  of  those  to  whom  the  policy  was 
payable.  The  payment  of  the  premiums,  whether  before  or  after 
the  death  of  the  wife,  did  not  affect  the  nature  or  construction 
of  the  contract,  and  did  not  make  him  a  parly  to  it  nor  the 
policy  his  property:  Swan  v.  Snow,  11  Allen,  224;  Baker  t. 
TTnion  Ins.  Co.,  43  N.  Y.  283 ;  Whitehead  v.  New  York  Ins.  Co., 
102  N.  Y.  143, 161,  66  Anu  Bep.  787,  6  N.  E.  267. 

The  change  to  a  paid-up  policy  is  immaterial.  As  between 
the  parties  to  this  suit  the  latter  policy  must  stand  in  the  place 
of  the  original.  If  the  change  was  unauthorized,  the  plaintiff, 
•0  far  as  lespects  his  interest,  has  ratified  it  by  bringing  this 
suit 

In  Fuller  v.  Linzee,  136  Mass.  468,  upon  which  the  defendant 
relies  as  an  authority  in  support  of  the  proposition  that  a  policy 
like  this  is  a  contract  between  the  insurance  company  and  the 
pereon  whose  life  is  insured,  the  question  decided  was  that  inas- 
much as  by  the  terms  of  the  contract  the  wife  had  no  interest 
transmissible  imless  she  survived  her  husband,  her  next  of  kin 
could  not  maintain  their  claim  to  the  fund  without  proving 
that  she  survived  him.  In  that  case  it  appeared  that  the  policy 
was  procured  by  the  husband,  and  the  application  was  not  before 
the  court  Here  the  application  is  before  the  court,  and  the 
wife,  and  not  the  husband,  is  shown  to  be  the  applicant. 

In  so  far  as  the  case  of  Fuller  v.  Linzee,  135  Mass.  468,  may 
^^  seem  to  be  an  authority  for  the  proposition  that  a  contract 
like  the  one  at  bar,  even  where  premiums  are  paid  by  the  hus- 
hand,  is  to  be  regarded  imder  our  statutes  as  a  contract  with  the 
husband,  it  is  inqpnsistent  with  a  previous  decision  of  this 
court  in  Swan  v.  Snow,  11  Allen,  224,  and  the  decision  is  to 
be  supported,  if  at  all,  by  the  peculiar  circumstances  of  the  case. 

In  Bancroft  v.  Eussell,  167  Mass.  47,  31  N.  E.  710,  it  is 
stated  in  the  bill  and  admitted  in  the  answer  that  the  hus- 
band "procured  the  policies,*'  and  in  the  agreed  facts  that  'Tie 
caused  to  be  issued'*  the  policy,  and  there  is  nothing  to  show 
which  of  the  two,  the  husband  or  wife,  was  the  one  with 
whom  the  contract  was  made.  In  Haskins  v.  Kendall,  158 
Ifass.  22^  35  Am.  St  Bep.  490,  33  N.  E.  495,  it  directiy  ap- 
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pean  that  fhe  policy  was  taken  oat  by  tiie  husband,  and  that 
the  contract  was  with  him. 

If  it  be  suggested  that  at  the  time  this  contract  was  made  tfa# 
wife  had  no  authority  to  enter  into  such  a  contract,  the  answer 
is  that  the  Public  Statutes,  chapter  119,  section  167  (Gen. 
Stats.,  c  58,  sec.  62),  distinctly  recognise  that  a  contract  of  in- 
surance of  the  life  of  the  husband  may  be  '^procured''  by  the 
wife,  and  provides  that  such  a  contiact  shall  inure  to  her 
separate  use  and  benefit  and  that  of  her  children :  See  Swan  v. 
Snow,  11  Allen,  224;  Burroughs  r.  State  Assur.  Co.,  97  Mass. 
359. 

It  is  suggested  by  the  defendant  that  there  is  no  eTidenee 
that  the  husband  was  authorized  to  apply  in  behalf  of  the  wife^ 
or  that  she  ever  knew  that  he  had  so  applied,  but  the  answer  is 
that  this  litigation  is  not  between  the  parties  to  the  contract. 
The  insurance  company  has  recognized  the  ralidity  of  the  con- 
tract and  has  paid  the  money  over  in  compliance  with  its  terms, 
and  it  is  held  by  the  defendant  upon  the  trust  imposed  by  the 
contract 

We  have  here,  therefore,  a  contract  between  fhe  insmranoe 
company  and  Sarah  M.  Brayton,  by  the  terms  of  which  the 
company  agrees  to  pay  certain  money  on  the  decease  of  Shnbael 
W.  Brayton  to  her  if  she  be  then  liring,  otherwise  to  her  chil- 
dren. She  had  a  vested  interest  in  this  sum,  liable  to  be  de> 
feated  by  her  death  before  her  husband,  but  it  could  not  be  as- 
signed without  her  consent  nor  could  even  her  assignee  take  any 
greater  estate  than  she  had:  Knickerbocker  Ins.  (To.  ▼.  Weiti, 
99  Mass.  157;  May  on  Insurance,  3d  ed.,  sees.  891,  392,  and 
cases  therein  cited. 

'^^  Upon  her  death  during  the  life  of  her  husband  the  in- 
terest became  vested  in  the  children,  just  as  a  promissory  note 
would  be  which  was  made  payable  to  them  after  the  death 
of  their  mother:  Connecticut  Ins.  Oo.  r.  Burroughs,  34  Gomu 
305,  315,  91  Am.  Dec.  725;  Continental  Ins.  Co.  v.  Palmer, 
42  Conn.  60, 19  Aul  Eep.  580. 

This  is  not  a  case  where  a  man  insures  his  interest  in  his  awn 
life  for  the  benefit  of  his  wife  and  children  or  some  other 
relative,  and  no  beneficiary  survives  him,  but  is  a  case  where 
the  wife  insures  her  interest  in  the  life  of  her  husband  for  her 
own  benefit  if  she  survive  him,  otherwise  for  the  benefit  of  her 
children,  and  then  during  the  life  of  her  husband  dies  lesr- 
ing  children  surviving  her. 
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In  the  one  case  ihe  insured  survives  the  beneficiariea,  and  in 
ihe  other  the  beneficiaries  survive  the  insured;  and  whatever 
may  be  the  doctrine  respecting  a  resulting  trust  in  the  insured 
in  the  former  case  based  on  the  fact  of  his  survival  of  the  bene- 
ficiaries^ it  is  not  applicable  in  tiie  latter  case,  where  the  bene- 
ficiaries survive  the  insured.  The  foundation  of  the  doctrine  of 
a  resulting  trust,  namely,  the  death  of  the  beneficiaries  before 
the  insured,  is  wanting.  And  even  if  it  be  said  that  a  contract 
of  this  kind  with  a  life  insurance  c<»apany  is  somewhat  in  the 
natiure  of  a  testamentary  disposition,  and  that  the  right  of  the 
beneficiaries  is  contingent  upon  their  survival  of  the  person 
making  the  contract,  the  doctrine  is  not  applicable  to  this  case, 
because  the  person  making  the  testamentary  provision  is  the 
wife  and  not  the  husband,  and  the  beneficiaries  survived  her. 

After  the  death  of  the  wife  the  contract  became  a  promise  to 
pay  to  the  children  a  certain  sum  of  money  on  the  happening  of 
an  event  which  was  sure  to  occur.  There  was  no  uncertainty 
about  it  It  was  in  terms  an  absolute  promise,  founded  upon 
•ofiBcient  eonsideration.  The  general  rule  is  that  a  promise  to 
pay  money  at  a  lime  in  the  future  sure  to  arrive  inures  to  the 
benefit  of  the  legal  representatives  of  the  person  to  whom  the 
money  ia  to  be  paid,  if  he  be  not  alive  at  the  time  the  payment 
is  due,  and  we  see  no  reason  why  this  rule  is  not  applicable  in 
this  case:  See  Connecticut  Ins.  Co.  v.  Fish,  59  N.  H.  126. 

In  the  opinion  of  a  majority  of  the  court  the  plaintiff,  as  the 
administrator  of  Hie  estate  of  one  of  the  children,  is  entitled  to 
recover. 

'^^  For  decisions  in  other  states  bearing  upon  the  questions 
involved,  in  addition  to  the  cases  above  cited,  see  United  States 
Trust  Co.  v.  Mutual  Benefit  Ins.  Co.,  115  N.  Y.  152,  21  N.  E. 
1025 ;  Walsh  v.  Mutual  Ins.  Co.,  133  N.  Y.  408,  28  Am.  St 
Bep.  651,  81  N.  E.  228 ;  and  the  authorities  collected  in  May 
em  Insurance,  8d  ed.,  399,  note;  Voss  ▼•  Connecticut  Ins.  Co., 
119  Mich.  161,  77  N.  W.  697;  Harley  v.  Heist,  86  Ind.  196, 
44  Am.  Bep.  285.  See,  also,  for  a  collection  of  some  of  the 
authorities.  Brown's  Appeal,  125  Pa.  St.  303,  11  Anu  St  Bep. 
«00, 17  Att.  419. 

Judgment  on  the  finding. 


INSIJRAN€E.~-THB  PLACE  OF  G0NTRA0T8  of  Insnrance  Is 
considered  In  Bxpressman's  Hut.  Ben.  Assn.  t.  Horlock,  01  Md. 
185,  80  Am.  St  Bep.  470,  and  note,  46  Ati.  967. 

LIPB  INSURANCE.— WHBRB  A  WIFE  PROCURED  a  poPcy 
ot  insurance  on  the  life  of  her  husband,  payable  to  her  if  livinjr,  If 
aot,  to  her  children,  and  tx>th  she  and  one  of  the  children  die  J  b&- 
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fora  the  husband*  It  was  held  that  a  tranamlaalUa  Interest  rested 
til  the  children  upon  the  laaolng  of  the  policy,  and  that  the  hein 
of  the  deceased  child  took  bj  descent  Its  Interest  and  was  entitled 
to  a  portion  of  the  amount  assured:  Oontlnental  life  Ina.  Ca  t. 
Palmer,  42  Conn.  00,  19  Am.  Rep.  68a  Bee.  farther.  In  re  BsUte 
of  Dobbel,  lOi  OaL  482,  48  Am.  8t  Rep.  128,  88  Pae.  87;  Walsh  ▼. 
Hntual  Life  Ina.  Oo^  188  N.  Y.  4(06^  28  Am.  84.  Be^.  8B1,  81  ^.  B. 


WBLOH  ▼.  WAL8H» 

Un  Mass.  6Q0»  08  M.  &  440.} 

OUABANTORS-PAYMBNT  OF  RBNT— NOTIOB.— A 
owes  no  duty  to  one  who  has  made  an  absolnte,  Qncondltlooal  guar- 
anty that  rent  shall  be  paid,  ^ther  to  take  acttTS  measores  to  ecd- 
lect  the  rent  trom  the  lessee,  or  to  notltj  tho  foarantor  that  the 
lessee  Is  In  default 

OUARANTORS-NOTICIB  TO-DBFBNBB  TO  AOTION.— It 
Is  no  defense  to  an  action  against  one  who  has  gnarantaed  the  pa^ 
ment  of  rent  that  the  defendant  has  soffered  from  not  knowing 
that  the  rent  was  not  paid  by  the  tenant  tor  twenty-three  mooths 
before  the  plaintiff  made  a  donand  upon  him  for  It 

NEOLIOENGB.— WHBRB  NO  DUTY  Is  owed  there  cannot 
be  negligence. 

GUARAMTT  AND  8URBTT8HIP.— THB  DIFFHRBINCB 
between  the  contract  of  a  guarantor  and  the  contract  of  a  surety 
is  that  a  guarantor  makes  a  collateral  promise  to  pay,  In  ease  de- 
fault is  made  by  the  principal  debtor,  while  a  surety  contracts  dl* 
rectly  as  a  principal  to  pay  the  sum  of  money  for  which  ho  Is  see- 
ondarlly  liable. 

OUARANTT  AND  BURBTYSHIF^NOTIOB  OV  DBBTOB'B 
DBFAULT.— No  distinction  can  be  made  between  the  contract  of  a 
guarantor  and  the  contract  of  a  surety  on  a  bond,  so  far  as  con- 
cerns the  duty  of  the  creditor  to  glTo  notice  of  the  default  of  the 
principal  debtor. 

GUARANTOR  OF  A  NOTIO-NOTIOB  TO.-The  guarantor 
of  a  promissory  note,  even  when  the  only  person  liable  on  It  is  the 
principal  debtor.  Is  entitled  to  receive  notice  of  the  default  at  the 
principal  debtor,  and  if  he  Is  damnified  by  not  ree^Tlng  eobh  no- 
tice within  a  reasonaUe  tlme^  he  is  discharged. 


Action  on  contract  against  the  guarantor  of  a  leass.  At  Hie 
trial  the  defendant  offered  to  ehow  that  during  a  laige  part 
of  the  period  for  which  the  tenant  was  in  default  the  tenant 
was  in  husiness,  regularly  paid  his  debts^  and  had  abundant  un- 
encumbeied  property  from  which  the  rent  could  hate  been  cd- 
lected,  and  from  which  the  guarantor  could  haTe  reimbursed 
himself.  The  tenant  became  insolvent  and  received  his  dis^ 
charge  before  the  defendant  knew  of  the  default  in  rent.    Since 
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that  time  the  tenant  has  remained  insolvent.    The  oonrt  ez- 
dnded  evidence  of  these  facts.    Verdict  for  the  plaintifEs. 

W.  H.  Dnnbar^  for  the  defendant 

H.  N.  Shepard,  for  the  plaintiffs. 

''^  LOSING,  J.  The  evidence,  which  was  excluded,  wonld 
have  warranted  a  finding  that  the  plaintiffs  conducted  them* 
lelves  in  the  matter  of  collecting  the  rent  now  sued  for  with- 
out that  care  which  a  man  of  ordinary  prudence  would  have 
devoted  to  it,  and  that  the  defendant  has  suffered  from  not 
knowing  that  the  rent  was  not  paid  by  the  tenant  for  twenty- 
three  months  before  the  plaintiffs  made  a  demand  upon  him  for 
it;  but  it  would  not  have  warranted  a  finding  of  fraud,  or 
facts  tantamount  to  fraud. 

^^  The  defendant  contends  that  those  facts  would  have  made 
out  a  defense  to  the  action,  and  relies  upon  a  statement  in  the 
opinion  of  Wells,  J.,  in  Yinal  v.  Bichardson,  13  Allen,  521, 
532;  he  also  relies  upon  Oxford  Bank  v.  Haynes,  8  Pick.  423, 
19  Am.  Dec  334,  and  the  numerous  cases  in  this  commonwealth 
which  have  Tecognized  or  followed  that  case,  and  also  upon 
Douglass  V.  Beynolds,  7  Pet  113,  Reynolds  v.  Douglass,  18 
Pet  497,  and  the  opinion  of  Matthews,  J.,  in  Davis  v.  Wells, 
104  U.  8.  159,  161. 

It  is  true  that  there  is  a  statement  in  the  opinion  of  Mr.  Jus- 
tice Welle  in  Yinal  v.  Bichardson,  13  Allen,  521,  which  supports 
the  defendant's  contention.  In  that  case  he  said:  'Tormal 
notice  is  not  necessary  in  order  to  charge  the  guarantor  with 
liability.  All  the  cases  agree  that  in  this  respect  there  is  a 
distinction  between  an  indorser  and  a  guarantor.  Negligence 
of  the  holder  of  the  guaranty,  in  permitting  the  claim  to  slum- 
ber, when  the  guarantor  might  reasonably  suppose  it  had  been 
paid  when  due,  or  in  the  usual  course  of  Irusiness,  is  the  real 
ground  on  which  the  guarantor  is  exonerated.  It  is  delay  with- 
out notice,  not  the  bringing  of  a  suit  without  notice,  that  is 
fatal  to  the  holder  of  ^e  guaranty."  But  that  proposition, 
which  was  obiter  in  Yinal  v.  Sichardson,  13  Allen,  521^  is 
not  consistent  with  Watertown  Ins.  Co.  v.  Simmons,  131  Mass. 
85^  41  Am.  Bep.  196,  not  cited  at  the  argument  in  the  case  at 
bar,  unless  a  distinction  is  to  be  drawn  between  a  guarantor  of 
rent  to  be  paid  each  month  and  sureties  on  a  bond  conditioned 
for  the  monthly  payment  of  sums  to  be  collected  by  the  prin- 
cipal of  the  bond.    Watertown  Ins.  Co.  v.  Simmons,  131  Mass. 
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•S,  41  Am.  Bep.  IM,  wmt  a  cm  iriiievi  mit  tru  bivnght  againit 
fhe  snietiea  on  a  lK»d,  witti  tlie  ^onditkm  juat  atated,  and  fhe 
defense  set  np  woe  that  the  plaintiff  bad  failed  to  notify  the 
anreties  that  for  thirteen  months  before  a  demand  was  made 
upon  them,  the  principal  had  failed  to  make  payment  in  full 
of  the  aums  collected  by  him;  it  was  held  that  this  waa  not 
a  defense,  and  on  the  gronnd  that  ''the  creditor  owea  no  dui^ 
of  active  diligence  to  talce  care  of  the  interest  of  the  surety. 
It  is  the  business  of  the  surety  to  see  that  his  principal  per- 
forms the  duty  which  he  has  guaranteed,  and  not  that  of  the 
creditor." 

The  defendant's  difBculty  in  thia  case  is  to  make  out  fiiat  a 
lessor  owes  any  dufy  to  one  who  has  guaranteed  the  payment  of 
rent. 

'^  It  waa  settled  in  Yinal  r.  Bichardson,  18  Allen,  621,  af- 
ter deliberate  consideration,  that  notice  to  the  guarantor  that 
the  tenant  has  not  paid  the  rent  is  not  a  condition  on  whidi 
the  guarantor's  liability  depends.  The  defendant  now  contends 
that,  though  the  guarantor  becomes  liable  upon  the  default 
in  payment  of  the  rent  without  notice  of  it^  yet,  if  the  lessor 
aubsequently  fails  to  give  notice  of  that  default  to  the  guarantor, 
and  the  guarantor  suffers  damage  therefrom,  the  guarantor  if 
discharged.  Where  no  duty  is  owed  there  cannot  be  n^li- 
gence,  as  was  lately  decided  by  this  court  in  Shepard  ft  Morse 
Lumber  Ga  y.  Eldridge,  171  Mass.  516,  68  Am.  St  Bep.  446, 
61  N.  E.  9.  See,  also.  Patent  Safety  Gun  Cotton  Co.  t. 
Wilson,  49  L.  J.  Q.  B.,  N.  S.,  713. 

The  defendant  haa  undertaken  to  make  out  that  there  is  a 
duty  on  the  creditor  to  give  notice  to  the  guarantor.  He  has 
undertaken  to  establish  this,  in  the  first  plao^  on  general  prin- 
dples,  which  are  common  to  all  cases  where  persona  are  sec* 
ondarily  liable;  his  proposition  is  that,  in  eveiy  such  caae^  a 
creditor  is  bound  so  to  conduct  himself  in  dealing  with  one 
primarily  liable  as  not  unnecessarily  or  unreasonably  to  injure 
one  secondarily  liable.  But  no  such  duty  ia  owed  to  Ihose 
secondarily  liable;  the  duty  owed  them  is  a  much  narrower  one; 
it  is  to  do  no  act  which  affects  the  rights,  to  which  the  surety 
is  subrogated  on  meeting  his  guaranty,  either  in  property  held 
by  the  creditor  as  security  for  the  debt  guaranteed,  or  to  bring 
suit  against  the  principal  debtor;  if  the  creditor  abstains  from 
doing  such  an  act,  he  has  performed  his  whole  duty  to  the 
surety.  There  is  no  duty  upon  the  creditor  to  take  active 
measures  to  collect  the  debt  from  the  principal  debtor  or  to  no- 
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tify  the  person  secondarily  liable  that  the  principal  debtor 
18  in  default.  No  authority  beyond  National  Bank  of  South 
Beading  v.  Sawyer,  177  Mass.  490,  ante,  p.  292,  59  N.  E.  76, 
and  Watertown  Ins.  Co.  t.  Simmons,  181  Mass.  86,  41  Am. 
Bep.  196,  need  be  cited  to  that  point 

There  was  nothing  in  the  terms  of  the  contract  of  guaranty 
in  the  case  at  bar  which  cast  upon  the  lessor  the  duty  of  giving 
to  the  guarantor  notice  that  the  rent  had  not  been  paid.  The 
terms  of  the  guaranty  in  this  case  were  that  the  defendant  does 
hereby  guarantee  to  the  said  lessors,  their  heirs  and  assigns, 
the  tnie  and  punctual  payment  of  the  rent,  taxes,  and  interest 
reserred  at  Uie  times  and  in  the  manner  there  mentioned, 
and,  in  default  ^^^  thereof,  promise  to  pay  the  same  on  de- 
mand.'' That  is  an  absolute,  unconditional  guaranty  that  the 
rent  shall  be  paid,  coupled  with  a  promise  to  pay  the  same  on 
demand  being  made  upon  the  guarantor,  in  case  there  is  a  de- 
fanit  in  the  payment  of  rent  by  the  lessee. 

If,  therefore,  there  was  any  duty  upon  the  lessor  to  give  notice 
to  the  guarantor  that  the  rent  was  in  default,  it  must  be  found 
in  the  nature  of  the  contract  of  a  guarantor,  and,  after  the  de- 
cision in  Watertown  Ins.  Co.  y.  Sinmions,  131  Mass.  86,  41 
Am.  Rep.  196,  in  the  nature  of  the  contract  of  a  guarantor, 
as  distinguished  fxom  the  contract  of  a  surety  on  a  bond,  such 
as  was  before  the  court  in  that  case:  The  difference  between 
the  contract  of  a  guarantor  and  the  contract  usually  entered 
into  by  a  surety  is  that  in  case  of  a  guarantor,  the  promise 
of  the  person  secondarily  liable  is  a  collateral  promise  to  pay, 
in  case  default  is  made  by  one  who  is  primarily  liable  for  the 
thing  guaranteed,  while  a  surety  contracts  directly  as  a  prin- 
cipal to  pay  the  sum  of  money  for  which  he  is  secondarily  lia- 
ble: See  Bigelow,  J.,  in  Allen  v.  Herrick,  16  Gray,  274,  286. 
So  far  as  this  difference  is  concerned,  the  contract  of  the  surety 
upon  a  bond  conditioned  for  the  payment  of  sums  collected  by  a 
third  person  partakes  of  the  nature  of  the  contract  of  a  guaran- 
tor, and  not  of  the  contract  of  a  surety.  Moreover,  in  one  of 
tile  earliest  cases  in  England  in  which  it  was  held  that  notice 
to  a  guarantor  was  not  a  condition  precedent  to  his  liability, 
the  decision  was  put  upon  the  ground  that  no  such  duty  was 
owed  by  the  creditor  to  the  guarantor ;  it  is  the  case  of  Brook- 
bank  T.  Taylor,  in  the  exchequer  chamber,  and  reported  in 
Cro.  Jac  686;  that  was  a  writ  of  error  brought  in  an  action 
to  collect  rent  from  a  guarantor;  the  error  assigned  was  *^b^ 
eause  it  is  not  alleged  that  notice  was  given  that  the  other  had 
Am.  at  R«p.,  Vol  lxxxui- 
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not  paid.  Sed  non  allocatur;  for  he  at  his  peril  onght  to  take 
cognizance  of  the  nonpayment  and  pay  the  rent,  otherwifle 
the  promiae  is  broken/'  To  the  same  effect,  see  Baron  Parke, 
in  Walton  t.  Mascall,  18  Mees.  ft  W.  452,  458,  and  Lord  Eldon, 
in  Wright  t.  Simpson,  6  Ye&  714,  784,  vho  says:  ^nt  0» 
surety  is  a  guarantee;  and  it  is  his  business  to  see  whether 
the  principal  pays,  and  not  that  of  the  creditor."  No  distinc- 
tion, therefore,  can  be  made  between  the  contract  of  a  guar- 
antor and  the  contract  of  a  surety  on  a  bond,  so  far  as  this 
question  is  concerned,  and  what  was  said  in  Watertown  '^^ 
Ins.  Co.  T.  Sinmions,  131  Mass.  86,  86,  41  Am.  Bep.  196,  ia 
applicable  to  this  case:  '^The  surety  is  bound  to  inquire  for 
himself,  and  cannot  complain  that  the  creditor  does  not  no- 
tify him  of  the  state  of  the  accounts  between  him  and  his 
agent,  for  whom  the  surety  ia  liable'':  See,  also,  French  y. 
Bates,  149  Mass.  73,  81,  21  N.  E.  237. 

There  are  doubtless  expressions  in  the  early  cases  in  Massa- 
chusetts which  countenance  the  proposition  that  a  guarantor  ia 
in  all  cases  entitled  to  notice  of  the  principal  debtor's  default 
It  was  decided  in  this  conunonwealth  in  Oxford  Bank  v.  Haynes^ 
8  Pick.  423,  19  Am.  Dec.  334,  that  the  guarantor  of  a  note» 
eyen  when  ttie  only  person  liable  on  it  ia  the  principal  debtor, 
is  entitled  to  such  a  notice,  and  if  he  is  damnified  by  not  re- 
ceiving  it  within  a  reasonable  time,  he  is  discharged ;  that  case 
haa  been  followed  or  recognized  in  many  subsequent  cases: 
Talbot  T.  Gay,  18  Pick.  634;  Sigoumey  v.  Wetherell,  6  Met 
553;  Whiton  y.  Mears,  11  Met  563,  564,  45  Am.  Dec.  233; 
Bickford  t.  Gibbs,  8  Gush.  154;  Parkman  t.  Brewster,  15  Gray, 
271;  Protection  Ins.  Co.  v.  Davis,  5  Allen,  54,  58.  This  rule 
has  been  recognized  for  more  than  seventy  years,  and  it  ia  now 
too  late  to  question  it  When  it  was  first  adopted,  it  was  as- 
sumed in  England,  as  well  aa  in  this  commonwealth,  that  the 
guanufttor  of  a  note  had  the  same  right  to  notice  that  an  in- 
dorser  had,  the  only  difference  between  the  two  being  that  in 
the  case  of  a  guarantor  notice  could  be  given  at  any  time  be- 
fore damage  waa  sustained,  and  that  damage  from  lack  of  no- 
tice had  to  be  proved :  See  Phillips  v.  Astling,  2  Taunt  206 ; 
Van  Wart  v.  Woolley>  8  Bam.  ft  0.  439 ;  and  the  later  case  of 
Hitchcock  V.  Humfrey,  5  Man.  ft  G.  559.  The  law  seems  to 
be  otherwise  settled  in  England  to-day :  See  Walton  v.  Mascall, 
18  Mees.  &  W.  72;  but  see  Lindley,  L.  J.,  in  Carter  v.  WWte, 
25  Ch.  Div.  666,  citing  with  approval  Bylea  on  Bills,  12th 
ed.,  295,  who  lays  down  the  Massachusetts  rule.    The  wei^t 
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of  tntboiity  IB  against  the  MassachoflettB  rule;  the  caaea  are 
collected  in  Ames'  Cases  on  Suretyship^  240,  note  1. 

It  has  never  been  decided  that  the  role  applied  in  Oxford 
Bank  y.  Haynes,  8  Pick.  42Z,  19  Am.  Dec.  334^  is  one  of 
general  application.  In  Dole  y.  Yonng,  24  Pick.  250,  Clark 
y.  Bcmington,  11  Met  3^,  and  Paige  y.  Parker^  8  Gray,  211, 
it  was  assumed  that  the  rule  applied  in  case  of  a  general  guar- 
anty for  the  payment  of  goods  to  be  subsequently  purchased; 
and  in  Cabot  Bank  y.  Bodman,  11  Gray,  134,  it  seems  to  have 
been  assumed  to  be  a  rule  of  general  application.  But  ^^^  in 
none  of  these  cases  does  the  opinion  rise  higher  than  a  mere 
obiter  dictum^  except  in  the  case  of  Clark  y.  Bemington,  11 
Met  361.  Clark  y.  Bemington,  11  Met  361,  was  the  case  of 
a  guaranty  of  goods  to  be  subsequently  purchased  where  no  no- 
tice of  any  kind  was  given  to  the  guarantor.  The  guaranty  in 
question  in  that  case  was  an  offer,  and  it  is  settled  that  in  such 
a  case  notice  of  the  subsequent  purchase  must  be  given:  See 
Bishop  y.  Eaton,  161  Mass.  496,  42  Am.  St  Bep.  437,  37  N. 
K  665,  and  cases  there  cited.  Clark  v.  Bemington,  11  Met 
361,  may  well  stand  on  the  ground  that  in  that  case  no  no- 
tice of  tlie  acceptance  of  the  offer  by  the  subsequent  purchaser 
was  given;  and  it  may  be  doubted  whether,  in  a  case  where 
notice  of  the  subsequent  purchase  has  been  given,  so  that  the 
goarantor  ia  fully  informed  of  the  details  of  the  debt  which  he 
has  guaranteed,  notice  of  the  principal  debtor's  default  must 
also  be  given. 

It  18  not  necessary  to  consider  now  whether  notice  must  be 
giyen  to  the  guarantor  in  cases  like  Lennox  v.  Murphy,  171 
Mass.  370,  50  N.  E.  644,  in  order  to  throw  upon  him  the 
duty  of  seeing  that  the  sums  guaranteed  by  him  are  paid;  it 
msj  be  that  in  case  of  such  a  contingent  guaranty,  it  ia  not 
the  duty  of  the  guarantor  to  see  that  the  sums  guaranteed  are 
paid  until  the  contingent  guaranty  has  been  made  certain  by 
notice  stating  what  sums  are  due  and  when  they  are  due,  al- 
though such  notice  is  not  a  condition  precedent  on  which  his 
habilil^  depends.  See  in  this  connection.  Hoar,  J.,  in  Whit- 
ing v.  Stacy,  15  Gray,  270. 

However  that  may  be,  there  ia  no  case  in  this  commonwealth 
in  which  the  rule  of  Oxford  Bank  v.  Haynes,  8  Pick.  423,  19 
Am.  Dec.  334^  has  been  enforced,  in  case  the  thing  guaranteed 
is  a  debt,  definite  in  amount  and  in  time  of  payment;  .but,  on 
the  contrary.  Chief  Justice  Shaw  said,  with  refer^ice  to  that 
case^  in  delivering  the  opinion  of  this  court  in  Salisbury  v. 
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Hale,  12  Pick.  416,  424,  which  involved  the  queBtion  of  t 
guaranty  of  rent:  'Without  deciding  whether  the  doctrines  of 
that  case  can  be  extended  beyond  promissory  notes  and  other 
mercantile  contracts,  we  are  of  opinion,  upon  the  principles  of 
that  case,  notice,  in  the  present,  was  not  necessary,''  because 
there  had  been  no  change  of  circumstances. 

We  are  of  opinion  that  when  the  obligation  of  the  guarantor 
is  to  pay  a  definite  sum  at  a  definite  time,  it  is  his  duty  to  see 
that  tiie  sum  guaranteed  is  paid,  and  that  there  is  no  iutj  on 
the  creditor  to  give  notice  to  the  guarantor  of  a  default  in  pay- 
ment "^^  by  the  principal  debtor;  and  that  if  the  guarantor, 
in  violation  of  his  duly,  has  slumbered  because  he  supposed 
that  in  the  absence  of  a  demand  by  the  creditor  the  act  guar- 
anteed had  been  performed  by  the  principal  debtor  and  has 
suffered  damage  from  so  doing,  he  has  nothing  of  which  he  can 
complain  but  his  own  negligence,  and  ia  liable  to  pay  the  sum 
which  he  guaranteed  should  be 

Exceptions  overruled. 


GUARANTY— NOTICB  OF  DE7FAULT.— In  case  at  an  absolnts 
ffoaranty,  the  guarantor  is  not  entitled  to  demand  or  notice  of  noD- 
performance;  but  when  the  undertaking  Is  coUat^al,  notice  most 
be  given  within  a  reasonable  time:  Taussig  v.  Beid,  146  IlL  488.  86 
Am.  St  Rep.  004,  82  N.  B.  018.  A  guarantor  of  a  lease  !•  oititled 
to  notice  of  default;  but  this  ia  not  a  condition  precedoit  to  an 
action  upon  the  guaranty,  and  the  faUure  to  give  It  discharges 
only  to  the  extent  of  damage  suffered  in  consequence:  Ward  t.  Wil* 
MB*  100  Ind.  163*  00  Am.  Rep.  768. 


OASES 
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MICHIGAN. 


HEWITT  J.  EEED  CITY. 

[124  Mich,  e,  82  N.  W.  616.] 

ABBITBATION  AND  AWARD  —  AYOIDANCB  —  OITA- 
TION  OF  AUTHOBITIBS.— Ifi,  after  final  submiaston  of  a  matta 
to  arbltratloii,  under  an  agreement  that  neither  party  ahould  be 
lepreaented  by  coons^  one  of  them  presents  to  the  arbitrator,  ez 
partem  a  list  of  authorities,  the  award  should  be  set  aside,  regard- 
less of  whether  the  arbitrator  was  influenced  thereby  or  not 

0.  A«  Withey  and  Smnrihwaite  ft  Fowler^  for  the  appellant 

W.  W.  Drew  and  M.  Brown,  for  the  appellee. 

^  MONTGOMEBY,  G.  J.  This  is  a  bill  filed  to  set  aside 
in  award.  Complainant  was  injured  by  reason  of  a  defec- 
tiTe  sidewalk  of  the  village.  A  claim  was  presented  to  the 
common  council,  and  after  a  period  of  negotiation  an  agree- 
ment was  reached  to  submit  the  matter  in  controversy  to  Hon- 
orable James  B.  McMahon,  as  arbitrator.  A  hearing  was  had 
before  the  arbitrator,  testimony  produced  pro  and  oon,  and  an 
award  made  in  favor  of  the  village.  The  bill  in  this  case  con- 
tains charges  of  overreaching,  made  against  the  village  attor- 
ney and  the  president  of  the  village,  and  also  alleges  that  com- 
iriainant  was  not  permitted  to  produce  her  proofs  before  the 
aibitniior.  We  are  not  only  convinced  that  these  charges  are 
not  sustained  by  a  preponderance  of  the  evidence,  but  we  deem 
it  only  just  to  the  parties  concerned  to  say  that  the  charges 
ought  not  to  have  been  made.  There  is  nothing  to  indicate 
any  misconduct  or  overreaching  on  the  part  of  Mr.  Withey,  the 
village  attorney,  or  Mr.  Slosson,  the  village  president.  Com- 
plainant had  employed  counsel  to  present  her  claim  to  tho 
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Tillage  antlioritiety  was  aided  by  the  advice  of  her  htuband, 
and,  we  have  no  doubt,  nnderstood  the  matter  to  be  anbrnitted; 
nor  hate  we  any  doubt  that  ehe  was  permitted  to  adduce  all 
testimony  which  she  deemed  necessary* 

The  only  question  which  has  given  na  any  doubt  arises  out 
of  the  mistaken  conduct  of  the  village  president  in  *  fur* 
nishing  the  arbitrator,  after  the  testimony  was  closed,  a  mem- 
orandum of  cases  or  authorities.  Just  what  these  cases  related 
to  does  not  clearly  appear,  as  the  memorandum  is  not  produced, 
and  the  recollections  of  Judge  McMahon  and  Mr.  Slosson  dif- 
fer. The  rule  is  very  strict  in  excluding  any  communication 
to  an  arbitrator,  made  ez  parte  after  the  case  is  submitted; 
and  when  such  communication,  which  may  affect  the  result^ 
is  made,  it  is  not  usual  to  enter  into  an  inquiry  as  to  whether 
the  arbitrator  was  in  fact  influenced  by  it  or  not:  Walker  v. 
Frobisher,  6  Ves.  70;  Strong  v.  Strong,  9  Gush.  660;  Catlett 
V.  Dougherty,  114  HI.  568,  8  N.  E.  669;  Jenkins  t.  Liston, 
13  Gratt  535 ;  2  Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  646.  It  is 
contended  that  this  rule  should  not  be  applied  to  the  present 
case,  as  all  that  occurred  was  a  mere  citation  of  authorities; 
but  it  is  to  be  kept  in  mind  that  the  arbitrator  is  judge  of  tbe 
law  as  well  as  of  the  facts,  and  in  this  case  the  parties  expressly 
agreed  that  neither  was  to  be  represented  by  counsel,  thereby 
stipulating  to  exclude  all  legal  arguments  or  briefs.  It  can- 
not be  denied  that  the  purpose  of  any  citation  must  have  been 
to  influence  the  mind  of  the  arbitrator  on  a  question  of  law. 
We  hold,  with  some  reluctance,  that  this  is  a  violation  of  the 
spirit  of  the  terms  of  the  submission. 

Judge  McMahon  himself  testified  that  the  handing  of  this 
memorandum  to  him  was,  to  use  his  language,  the  most  un- 
satisfactory thing  connected  with  the  transaction.  If  we  fdt 
at  liberty  to  determine  the  case  upon  the  question  of  whether 
the  result  was  probably  influenced  by  this  representation,  we 
would  have  little  difficulty,  as  the  high  character  and  unqnes- 
tioned  ability  of  the  arbitrator  would  furnish  ample  assur- 
ance that  he  was  not  unduly  influenced  in  the  matter;  but 
as  this  is  the  first  time  that  the  question  has  been  presented  to 
the  court  in  this  exact  way,  we  are  concerned  in  laying  down 
a  rule  easy  to  follow,  and  which  will  afford  protection  in  all 
cases,  and  we  think  the  safer  rule  is  for  the  court  to  enter 
into  no  examination  as  to  whether  the  arbitrator  is  in  any  way 
influenced  by  ex  •  parte  communications.  In  applying  that 
rule  to  this  case,  and  in  view  of  the  stipulation  that  neither 
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{Nirty  ahould  be  represented  by  couiiBel,  we  are  oonstrained  to 
hold  that  the  arbitration  should  be  set  aside. 

This  was  the  conclusion  reached  by  the  learned  dreoit  judge, 
and  his  decree  will  be  affirmed,  with  costs. 

The  other  justices  concurred. 


awards,  setting  aside.— Awards  are  fayored  In  law  and 
reluctantly  set  aside:  Brush  v.  Fisher,  70  Mich.  409,  14  Am.  St 
Bep.  510,  86  N.  W.  44a  As  to  what  wlU  justify  the  setting  aside 
of  an  award,  see  the  notes  to  Jocelyn  v.  Donnel,  14  Am.  Dec  754^ 
766;  MorvlUe  v.  American  Tract  8od»  25  Am.  Bep.  40,  47;  Brush  t, 
Flsh^  14  Am.  St  Bep.  5ia 


NATIONAL  HTTTUAL  BUILDING  AND  LOAN  ASSOCIA- 
TION ▼.  BUBCH. 

[124  Mich.  58,  82  N.  W.  837.] 

BUILDING  AND  LOAN  ASS00IATI0N8— USUBIOUS  OON- 
TBAOTS.^A  statute  providing  that  premiums,  fines,  and  interest 
accmlng  to  building  and  loan  associations  organized  thereunder 
iball  not  be  deemed  usurious  cannot  be  inyoked  to  uphold  the  usur- 
loiis  contract  of  a  foreign  building  and  loan  association.  If  such 
tontract  would  be  in  violution  of  the  state  laws  If  executed  with- 
in the  state. 

BUILDING  AND  LOAN  ASSOOIATIONS-PLAOB  OF  CON- 
TBACT— U8UBY.— A  loan  made  by  a  building  and  loan  association^ 
■ecnred  by  mortgage  on  property  situated  in  another  state,  whichf 
by  the  terms  of  the  mortgage  is  to  be  paid  in  the  state  of  the  or- 
ganization of  the  association,  but  which  the  parties  to  the  trans- 
action  understand  Is  to  be  paid  in  the  state  where  the  property  is 
situated,  must  be  governed  by  the  laws  of  the  latter  state  as  ta 
the  paymoit  and  legality  of  interest. 

0.  S.  Merr,  for  the  appellant 
Bunker  ft  Carpenter^  for  the  appellees. 

■•  MOOBE,  J.  In  July,  1898,  complainant  filed  a  bill  for 
the  purpose  of  foreclosing  a  mortgage  given  to  it  by  tlie  defend- 
ants, Albert  H.  Burch  and  wife,  upon  lands  in  Muskegon, 
Michigan.  The  complainant  claimed  there  was  due  upon  the 
mortgage  at  the  time  the  decree  was  made  upward  of  $1,000. 
The  circuit  judge  granted  a  decree  in  favor  of  the  complainant 
for  the  sum  of  $157.14,  from  which  decree  the  complainant 
W  brought,  the  case  here  by  appeaL 

It  is  claimed  upon  the  part  of  the  defendants  that  the  bond 
and  mortgage  are  usurious,  and  that  the  circuit  judge  gave  a 
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deevee  for  all  that  complainant  ia  entitled  to.  Defendants  dii 
not  appeal.  It  ia  claimed  on  tbe  part  of  the  complainant  that 
the  contract  ia  a  New  York  contract,  governed  hy  the  New  Yoik 
law,  and  ia  not  nanriona.  The  complainant  ia  a  corporation 
organized  under  the  lawa  of  New  York.  It  daima  to  he  a 
building  and  loan  association.  Its  articles  of  aasociation  pro- 
Tide  that  the  principal  office  ahall  be  in  the  city  of  New  YorL 
Section  ^  2,  article  4^  providea:  The  board  of  directora  may 
appoint  a  general  advisory  board  and  local  advisory  boarda  from 
among  the  shareholders  at  such  places  as  they  may  deem  best'* 
The  articles  provide  the  capital  of  the  association  to  be  ac- 
cumulated shall  be  $50,000,000.  The  shares  are  $100  each. 
Three  kinds  of  shares  may  be  issued,  among  them:  'Taid-up 
shares  of  the  par  value  of  $100  will  be  issued  for  $70  per 
share,  upon  which  there  will  be  paid  to  the  holder  semi-an- 
nually, from  the  eaminga  of  the  share,  interest  at  the  rate 
of  aix  per  cent  per  annum  upon  the  purchase  price.  Sudi 
sharea  ahall  be  liable  for  no  further  dues  or  assessments,  and 
will  be  payable  at  the  maturity  of,  and  in  the  aame  manner  as, 
installment  aharea  of  the  aame  date'':  Art  8,  aec  4. 

One  person  may  hold  200  shares,  enabling  him  to  invest 
$14,000,  upon  which  he  shall  receive  six  per  cent  interest  on 
the  purchase  price,  and  share  in  the  profits  the  same  as  the 
installment  shares.  Another  section  provides :  'interest  at  the 
rate  of  six  per  cent  per  annum  will  be  charged  upon  all  loans, 
which  interest  must  be  paid  monthly,  with  the  monthly  dues, 
on  or  before  the  last  business  day  of  each  month,  until  tbe 
maturity  of  the  pledged  shares,  and  a  premium  of  fifty  cents 
per  month  will  be  charged  on  each  $100  borrowed,  which  pre- 
mium must  bet  paid  on  or  before  the  last  business  day  of  eadi 
month,  for  the  period  of  eight  years,  or  until  the  maturity  of 
the  pledged  shares,  should  they  mature  before  the  expiration 
of  the  eight  years.  The  premium  for  six  months  in  advance 
will  be  deduced  and  retained  from  such  loans'':  Art  18,  sec.  i. 

The  mortgage  follows  the  terms  of  this  provision. 

Article  13  provides  for  loans  upon  the  withdrawal  value  of 
shares  upon  the  same  rates  for  interest  and  premiums  ss 
charged  in  tiie  case  of  loans  upon  real  eatate.  It  ia  then  pro- 
vided: 'The  residue  of  the  loan  fund  not  required  by  share- 
holders may  be  invested  in  such  securities  as  the  laws  of  New 
York  permit  for  investment  of  aavinga  banka  de£osita'*:  Art 
14. 
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^  In  1890  <he  complainant  appointed  George  W.  Howell 
its  agent  at  Mnakegon,  ^ith  full  power  and  anthority  to  solicit 
and  receive  applications  for  ahares  of  our  association  in  the 
said  territorj^  and  he  ia  fully  authorized  and  empowered  to 
collect  and  receipt  for  entrance  fees  on  all  shares  of  the  as- 
eodation  so  taken  by  him,  but  has  no  authority  to  collect  any 
other  moneys  of  the  association.**  A  local  board  was  organized 
at  Mnsk^cm.  Mr.  Howell  was  supplied  with  the  literature  of 
the  company,  and  was  active  in  its  interests.  His  testimony, 
in  part,  is:  The  association  had  a  local  board  here.  I  or- 
ganized it  There  was  a  president,  vice-president,  secretary, 
treasurer,  and  board  of  appraisers.  The  object  of  the  local 
board  was  to  look  after  the  interest  of  their  business  here  in 
Knakegon — ^to  do  the  local  business  of  the  association.  It  did 
this  up  to  the  time  when  the  local  board  was  dissolved.  This 
local  board  was  in  existence  at  the  time  this  mortgage  was 
given  by  Mr.  Burch,  and  for  some  time  afterward ;  I  have  for- 
gotten how  long.  I  think  the  first  treasurer  of  tiie  local  board 
was  W.  B.  Laughray.  The  local  treasurer  gave  a  bond,  and 
collected  the  money  here.** 

Mr.  Burch  was  the  owner  of  a  lot  upon  which  there  was 
a  mortgage  of  $400.  He  was  interviewed  by  Mr.  Howell,  and 
aasnred  that,  if  he  would  become  a  member  of  the  association, 
he  could  obtain  from  it  a  loan  of  $1,000,  which  would  enable 
him  to  pay  off  the  mortgage  and  build  a  house  upon  his  lot, 
and  could  obtain  this  money  at  a  cost  of  six  per  cent,  and 
that  all  sums  of  money  above  that  amount  paid  by  him  would 
ha  applied  upon  the  jnincipal  of  the  loan.  Mr.  Burch  says 
that,  relying  upon  these  statements,  and  for  the  sole  purpose  of 
borrowing  tiie  money  to  enable  him  to  pay  off  the  mortgage  on 
Ua  lot  and  build  a  house  thereon,  he  subscribed  for  ten  shares 
of  stock,  and  soon  thereafter  applied  for  a  loan  of  $1,000. 
Mr.  Howeirs  version  of  the  matter  is  not  very  dififerentfrom 
tiiat  of  Mr.  Burch.  He  undoubtedly  believed  Ihe  statementa 
lie  made  to  be  true.  The  application  for  the  loan  was  accepted 
by  the  company,  and  for  the  purpose  of  securing  its  payment 
Mr.  Burch  assigned  to  the  company  ^  his  shares  of  the  stock 
as  collateral  security,  and  executed  a  mortgage  on  his  land  in 
Muskegon  for  $1,000.  Mr.  Howell  took  the  application  for  the 
loan.  The  land  was  appraised  by  members  of  the  local  board, 
and  the  loan  approved  by  the  oflBcers  in  New  York  dty.  The 
loan,  according  to  the  terms  of  the  mortgage  and  the  bond 
accompanying  it>  was  payable  at  the  oflSce  of  the  company  in 
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New  Yoik.  After  the  loan  was  approved,  a  check  for  $583 
and  one  for  $18  were  sent  to  the  local  attorney  of  the  compsny 
at  Muskegon.  They  were  both  indorsed  by  Mr.  Bnrch,  who 
was  allowed  to  retain  the  one  for  $582.  The  $18  chedc  was 
used  by  the  company  as  six  months'  premimn  <m  the  loan. 
Afterward  a  check  for  $379.87  was  given  to  Mr.  Burch,  the 
company  retaining  $11.13  as  premium  on  the  loan,  and  $9 
as  interest  These  items  made  up  the  $1,000  for  which  the 
mortgage  was  given.  The  local  attorney  examined  the  title 
to  the  lands,  and  turned  over  the  checks  to  Mr.  Burch.  The 
mortgage  was  delivered  to  the  local  attorney,  put  upon  rec- 
ord^ and  sent  to  the  complainant  Mr.  Burch  made  payments 
to  the  treasurer  of  the  local  association.  He  paid,  in  aU, 
the  sum  of  $1,080.26.  It  is  claimed  by  the  association  that 
the  payments  were  applied  as  follows :  For  dues  on  the  shares, 
$402;  fines,  $42;  interest  on  loan,  $318.13;  premium  on  losn, 
$318.13.  Mr.  Burch  was  unable  to  keep  up  his  payments.  The 
association,  in  June,  1898,  applied  the  withdrawal  value  of  the 
shares,  said  by  them  to  be  $381.66,  upon  the  mortgage,  and 
filed  this  bill  to  foreclose  it,  claiming,  as  we  have  before  stated, 
that  more  than  $1,000  was  due. 

The  first  thing  to  be  considered  is,  Was  the  contract  in  vio- 
lation of  our  usury  law  ?  According  to  the  articles  of  the  as- 
sociation, and  the  terms  of  the  mortgage  also,  Mr.  Burch  was 
to  pay  for  this  loan  six  per  cent  interest,  and  as  premium  five 
dollars  a  month  for  eight  years,  or  until  the  loan  was  all  paid 
or  the  shares  matured.  If  we  eliminate  the  payment  of  dues 
upon  the  shares,  it  is  apparent  the  mortgage  calls  for  a  pa3rment 
for  interest  of  upward  of  ^^  twelve  per  cent  on  the  loan  for 
a  period  of  eight  years,  or  until  the  pledged  shares  mature, 
and  would  be  usurious,  under  our  usury  laws  (2  Oomp.  Laws 
1897,  sec.  4856),  unless  it  is  saved  by  the  provisions  of  our 
laws  governing  building  and  loan  associations:  2  Gomp.  Laws 
1897,  sec  7584.  That  section  refers  only  to  corporations  or* 
ganized  under  the  act  The  Michigan  act  also  requires  the 
directors  to  loan  the  surplus  to  the  stockholder  who  shall 
bid  the  highest  premium  (2  Gomp.  Laws  1897,  sec.  7581); 
while  it  will  be  observed  there  is  no  such  provision  in  the  New 
York  association,  but,  on  the  contrary,  it  requires  a  borrower 
to  pay,  in  addition  to  six  per  cent  interest,  a  fixed  premium  on 
the  sum  borrowed.  In  this  state  such  a  contract  could  not 
be  enforced  by  an  association  organized  under  our  law:  Myers 
T.  Alpena  etc  Bldg.  Assn.*,  117  Mich.  389,  75  N.  W.  944.    Such 
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«  profision  is  contraiy  to  fhe  spirit  and  purpose  of  a  building 
and  loan  association:  See  McCauley  ▼•  Building  etc.  Assn.^ 
97  Tenn.  421,  56  Am.  St  Eep.  813,  37  S.  W.  212,  and  note, 
where  there  is  a  full  collation  of  the  authorities.  The  articles 
of  association  also  provide  for  loans  on  shares  at  the  with- 
drawal value  thereof  at  the  same  rate  of  interest  charged  upon 
real  loans.  The  directors  are  authorized  to  invest  the  residue 
of  the  loan  fund  in  such  securities  as  the  laws  of  New  York 
permit  for  the  investment  of  savings  banks  deposits.  Our 
statute,  applying  to  building  and  loan  associations  (2  Comp. 
Laws  1897,  sec.  7584),  reads  as  follows:  ^Corporations  organ- 
ized under  this  act  being  of  the  nature  of  co-operative  associa- 
tions, therefore  no  premium,  fines,  nor  interest  on  such  pre- 
miums that  may  accrue  to  the  said  corporation,  according  to  the 
provisions  of  this  act,  shall  be  deemed  usurious,  and  the  same 
may  be  collected  as  other  debts  of  like  amount  may  be  collected 
by  law  in  this  state.'^ 

Our  law  does  not  authorize  the  issuance  of  paid-up  shares, 
thus  allowing  persons  to  make  investments  which  shall  bring 
them  rates  of  interest  much  in  excess  of  that  allowed  by  our 
usury  laws.  We  think  it  very  dear  that  ••  a  Michigan  build- 
ing and  loan  association  could  not  do  what  was  done  here. 

It  is  said  the  contract  is  a  New  York  contract,  and  must  be 
governed  by  the  New  York  law,  and  for  that  reason  can  be 
enforced.  We  do  not  think  it  at  all  clear  this  is  a  New  York 
contract,  or  that  it  was  so  understood  to  be  when  it  was  made. 
While  by  the  terms  of  the  mortgage  the  loan  was  to  be  paid 
in  New  York,  it  was  expected  the  m9ney  would  be  paid  to  the 
treasurer  of  the  local  branch  at  Muskegon,  and  most  of  it  was 
paid  to  him. 

A  case  quite  similar  to  this  was  passed  upon  in  Meroney  v. 
Atlanta  etc  Loan  Assn.,  116  N.  C.  882,  47  Am.  St.  Eep.  841, 
21  S.  E.  924,  where  the  following  language  is  used : 

^'Wharton,  in  his  treatise  on  the  Conflict  of  LaWs,  section 
1510,  says  of  the  question  'whether,  when  a  mortgage  is  given 
as  aecurity  for  a  loan,  and  the  mortgage  is  in  one  state  and  the 
place  of  payment  of  the  loan  in  another,  the  law  of  the  former 
state  or  that  of  the  latter  state  is  to  prevail  in  the  settlement 
of  interest,'  that  it  has  been  frequently  litigated  in  the  United 
States,  and  Srith  results  which,  on  their  face,  are  irreconcila- 
ble.* And  the  learned  author  says :  The  true  test  is.  Was  the 
mortgage  merely  a  collateral  security,  the  money  being  em- 
ployed in  another  state  and  under  other  laws,  or  was  the  monej^ 
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employed  on  the  land  for  which  the  mortgage  was  giTea?   If 
the  former  be  the  case,  then  the  law  of  the  place  where  the 
money  was  actually  used,  and  not  that  of  the  mortgage,  applies. 
If  the  latter,  then  the  law  of  the  place  where  the  mortgage  is 
iitoate  must  prevaiL'    It  ia  stated  in  the  elaborate  brief  of 
the  learned  counsel  for  appellant  that  the  authoritiea  cited  by 
Wharton  do  not  sustain  the  rule  thus  laid  down  by  him.   Among 
these  cases  is  Chapman  t.  Bobertson,  6  Paige,  627,  31  Am. 
Dea  864,  in  which  it  was  adjudicated,  as  stated  in  the  head- 
notes  of  that  case  in  31  Am.  Dec.  264,  that  'the  construciiioii 
and  validity  of  personal  contracts  depend  on  the  laws  of  ihe 
place  where  they  were  made,  unless  they  were  entered  into 
with  the  view  of  being  performed  elsewhere';  and  also  that 
'transfer  of  lands  or  other  heritable  property,  and  the  creation 
of  liens  thereon,  is  governed  by  the  laws  of  the  place  where  sudi 
property  is  situate/    Of  this  case  •*  Folger,  J.,  said  in  Didr- 
inson  t.  Edwards,  77  N.  T,  673,  33  Am.  Bep.  671 :  'Chapman 
V.  Bobertson,  6  Paige,  627,  31  Am.  Dec  264,  is  a  case  often 
cited  and  relied  upon,  but  it  does  not  impugn  the  general  mle^ 
that  the  validity  of  a  purely  personal  contract  is  to  be  tried  by 
the  law  of  the  place  of  its  performance.    The  learned  chancel- 
lor concedes  that  the  case  would  have  come  clearly  nnder  that 
principle  if  the  contract  in  suit  had  been  only  the  personal  con- 
tract of  the  defendant;  but  he  holds  that,  as  it  was  a  mortgage 
actually  executed  here,  by  a  resident  here,  upon  lands  here,  for 
moneys  loaned  to  be  used  here,  though  to  be  repaid  elsewhere, 
the  law  of  this  state  would  fix  the  legality  of  the  rate  of  into- 
est  reserved;  and  he   further   reasons  that  the  contract  was 
partly  made  here  actually  in  reference  to  our  laws,  with  an  ap- 
peal to  our  courts  contemplated  by  the  parties,  if  necessary.' 

"A  distinction  seems  thus  to  be  dearly  recognized  between* 
a  contract  'purely  personal'  (as,  for  instance,  a  promissory  note 
executed  in  this  state,  but  made  payable  bona  fide  in  Georgia), 
and  a  contract  not  'purely  personal'  (as,  for  instance,  a  loan 
of  money  by  a  citizen  of  Georgia  to  a  resident  here  to  be  repaid 
in  that  state,  and  to  be  evidenced  by  note  so  payable,  and  mori^ 
gage  on  land  in  this  jurisdiction). 

"In  Jackson  v.  American  Mortgage  Co.,  88  Ga.  756,  15  8. 
E.  812,  Bleckley,  C.  J.,  speaking  of  a  loan  of  money  made  by 
the  defendant  to  the  plaintiff  in  New  York,  but  secured  by  a 
mortgage  on  land  in  Gteorgia,  where  he  resided,  says:  There 
was  not  one  contract  for  making  notes  and  another  for  securing 
them  by  a  conveyance,  but  a  part  of  one  and  the  same  contract 
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WB8  fizpressed  m  -the  notes,  and  a  part  in  the  deed  executed 
at  the  same  tune.  .  .  •  •  There  was  no  intention  to  make  a  loan 
without  having  it  secured  both  by  notes  and  a  deed.  It  was, 
iherefore,  impossible  to  accomplish  the  object  without  calling 
in  the  law  of  Gteorgia  as  to  a  part  of  the  transaction.  New 
York  had  no  law  which  could  make  any  contract  conveying  land 
situated  in  Georgia  operative  or  obligatory.  As  the  law  of 
<jeorgia  would  thus  be  essential  with  respect  to  a  part  of  the 
transaction,  that  law,  if  possible,  ought  to  be  applied  to  the 
whole.  There  was  no  intention  to  make  a  mere  personal  con- 
tract, but  the  scheme  was  to  make  one  party  personal,  and  part- 
ly confined  by  its  very  nature  to  a  given  situs,  to  wit,  the  state 
of  Qeorgia.'  See,  also,  Martin  v.  Johnson,  84  Oa.  481,  10  S. 
B.  1092,  which  was  a  suit  to  foreclose  a  •*  mortgage,  the  debt 
being  payable  in  Massachusetts.  It  is  there  said:  There  is  a 
portion  of  this  contract  which,  under  no  circumstances,  could 
be  enforced  in  the  state  of  Massachusetts — that  as  to  the  land 
upon  which  it  is  sought  to  set  up  a  lien.  Nor  can  we  very  read- 
ily see  how  any  portion  of  this  contract  could  be  enforced  in 
the  state  of  Massachusetts  against  a  person  resident  in  the  state 
of  Georgia.' 

'The  difference  in  the  contracts  makes  a  difference  in  fbe  rule 
applicable  to  their  enforcement  Hence,  in  Fine  t.  Smith, 
11  Gray,  38,  it  was  decided  that  a  note  made  in  Massachusetts 
and  secured  by  mortgage  on  land  in  that  state,  although  pay- 
able in  New  York,  was  to  be  construed  by  the  Massachusetts 
law;  and  in  Thompson  v.  Edwards,  85  Ind.  414,  it  was  held 
that  if  A,  of  Indiana,  borrowed  in  Indiana,  on  notes  secured  by 
a  mortgage  on  land  there,  money  of  a  citizen  of  New  York, 
some  of  the  notes  being  payable  in  New  York  and  some  specify- 
ing no  place  of  payment,  tiie  contract  was  an  Indiana  contract, 
and  the  question  of  its  being  usurious  was  to  be  tested  by  the 
law  of  that  state.  In  Pancoast  v.  Travelers'  Ins.  Co.,  79  Ind. 
172,  the  notes  and  mortgage  were  payable  in  Connecticut,  and 
the  court  said :  It  is  true  that  the  notes  and  mortgage  are  made 
payable  at  Hartford,  in  the  state  of  Connecticut.  But  it  is 
true  that  they  were  executed  in  this  state,  the  mortgagor  lives 
in  this  state,  the  lands  lie  in  this  state,  and  from  the  terms 
of  the  mortgage  it  is  clear  that  the  intention  of  the  parties 
^ns  that  the  contract  was  to  be  enforced  in  this  state.  The 
mortgage  could  be  enforced  nowhere  else.  In  such  a  ease  the 
law  of  this  state  governs,  the  rate  of  interest  being  fixed  in  ao- 
<sordanoe  with  the  laws  of  this  state.' 
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'^Thd  doctrine  wUch  Dr.  Wharton  announces  seema  to  ii» 
jnfit  and  reasonable.  It  haa  been  repeatedly  held  that  sacb 
transactiona  would  constitute  'doing  business'  in  this  state,  so 
as  to  subject  the  foreign  money  lender  thus  conducting  himself 
to  a  license  tax:  Murfree  on  Foreign  Corporations,  sees.  65, 
69,  and  cases  cited.  The  contention  of  the  defendant  corpora- 
tion seems  to  us  to  amount  to  this:  That  it  must  be  allowed 
to  do  business  in  North  Carolina  in  total  disregard  of  North 
Carolina's  statutes  and  the  decisions  of  her  courts;  that  it  shall 
be  allowed  to  take  mortgages  on  North  Carolina  land,  from  a 
resident  owner,  for  money  loaned  to  the  resident,  to  be  used 
here,  and  foreclose  them  ••  in  North  Carolina  courts,  where 
alone  jurisdiction  for  foreclosure  could  reside,  and  where  alone 
it  must  hare  contemplated  enforcing  its  rights,  if  a  resort  to 
courts  should  be  necessary,  not  by  North  Carolina  statutes  and 
the  decisions  of  her  courts,  but  by  Georgia  statutes  and  the^ 
decisions  of  its  courts;  in  fine,  that  it  shall  be  allowed  to  oyer- 
ride,  in  the  courts  of  this  state,  the  laws  of  this  state  and  its 
well-settled  policy  aa  to  the  borrowing  and  lending  of  money. 
We  cannot  accede  to  this  proposition,  but,  instead,  we  choose 
to  adopt  the  doctrine  announced  by  Wharton,  quoted  aboTe, 
which  seems  to  us  more  reasonable,  and  which  he  assures  va 
is  sustained  by  the  authorities/' 

In  Preie  v.  Fidelity  Say.  Union,  166  IlL  128,  67  Am.  St  Rep. 
123,  46  N.  E.  784,  the  following  language  is  used:  ''But  it  is 
insisted  that  a  foreign  corporation  organized  as  a  building  and 
loan  association  cannot  contract  for  premiums  and  fines  in  ad- 
dition to  interest  without  violating  tiie  statutes  against  usury. 
The  rule  as  to  foreign  corporations  is  that  such  a  corporation 
created  in  another  state  may,  upon  the  principle  of  comity^ 
exercise  within  this  state  the  powers  conferred  by  its  charter, 
if  not  inconsistent  with  the  public  laws  or  policy  of  this  stater 
Steyens  t.  Pratt,  101  111.  206;  Santa  Clara  Female  Academy 
y.  Sullivan,  116  111.  375,  66  Am.  Sep.  776,  6  N.  E.  183 ;  Barnes 
v.  Suddard,  117  lU.  237,  7  N.  E.  477.  By  the  statute  of  Indi- 
ana, under  which  complainant  was  organized,  it  had  power  to 
enter  into  the  contract  in  this  case,  and  it  was  not  contrary  io 
the  laws  or  policy  of  this  state,  which  permit  the  organization 
of  like  corporations  with  the  same  powers."  To  the  same  ef* 
feet  is  Rhodes  v.  Missouri  Sav.  etc.  Co.,  173  HI.  621,  60  N.  E. 
998.  See,  also,  Lindsay  v.  United  States  etc.  Loan  Assn.^  120^ 
Ala.  166,  24  South.  171 ;  Interstate  Sav.  etc.  Assn.  v.  Strine,. 
68  Neb.  133,  78  N.  W.  377;  National  Mut.  Bldg.  etc.  Asan.  v. 
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Keeney,  67  Neb.  94,  77  N.  W.  442;  Palls  t.  United  Statee  etc. 
Bldg.  Co.,  97  Ala.  417,  38  Am.  St  Eep.  194, 13  South.  25 ;  Cot- 
ton  States  Bldg.  Co.  t.  EeUy  (Tex.  Civ.  App.),  60  S.  W.  961. 

These  cases  are  not  in  conflict  with  EusseU  v.  Pierce,  121 
Mich.  208,  80  N.  W.  118,  or  Phelps  ▼.  American  etc.  Loan 
Assn.,  •^  121  Mich.  343,  80  N.  W.  120.  It  does  not  appear  in 
either  of  those  cases  that  what  was  done  would  be  in  yiolation 
of  our  law  if  done  by  a  Michigan  building  and  loan  association* 

In  1896  Hie  legislature  passed  a  law  making  it  unlawful  for 
a  building  and  loan  association  organized  outside  of  the  state- 
of  Michigan  to  conduct  or  engage  in  business  in  this  state 
without  filing  with  the  secretary  of  state  a  copy  of  its  articles 
of  incorporation,  and  paying  at  the  same  time  a  franchise  fee: 
t  Comp.  Laws  1897,  sec.  7692  et  seq.  The  record  discloses 
this  company  never  complied  with  this  provision  of  the  law. 
The  question  is  now  raised  aa  to  whether  it  can  resort  to  our 
courts  to  enforce  contracts,  even  though  they  were  made  before 
this  law  was  enacted,  counsel  citing  People's  Mut.  Ben.  Soc.  v. 
Lester,  106  Mich.  716,  63  N.  W.  977;  Equitable  Loan  etc.  Assn. 
T.  Peed,  163  Ind.  697,  62  N.  E.  201 ;  Seamans  v.  Temple  Co., 
106  Mich.  400,  66  Am.  St  Eep.  457,  63  N.  W.  408.  The  record 
does  not  disclose  that  the  jurisdiction  of  the  court  was  ques- 
tioned in  the  court  below.  The  defendants  did  not  appeal  from 
the  decree.  We  decline  to  enter  upon  a  discussion  of  that 
branch  of  the  case. 

The  taxes  of  1892  upon  the  mortgaged  land  were  not  paid. 
The  defendant  Thorpe  obtained  a  tax  title  thereon.  The  bill 
diarges  a  conspiracy  between  Mr.  Burch  and  Mr.  Thorpe  to 
allow  this  land  to  be  sold  for  the  purpose  of  cutting  off  the  lien 
of  the  mortgage.  The  circuit  judge  dismissed  the  bill  as  to 
Mr.  Thorpe.    We  think  the  conspiracy  is  not  shown. 

The  decree  of  the  court  below  is  afiGbrmed. 

The  other  justices  concurred. 


USURY— CONFUOT  OF  LAWS.— A  loan  by  a  corporation  to  a 
dtisen  of  anotber  state,  secured  by  a  mortgage  on  land  in  that 
state  at  usurious  interest  there,  is  gorerned  in  the  settlement  of 
Interevt  on  foreclosure  by  the  law  of  the  latter  state,  although  the 
contract  of  loan  and  mortgage  stipulates  that  it  is  solvable  by  the 
lawa  of  the  state  of  the  domicile  of  the  corporation,  and  is  m:ide 
wHh  reference  to  its  laws:  Meroney  y.  Atlanta  etc.  Loan  Assn.,  116^ 
N.  CL  882,  47  Am*  8t  Bep.  841»  21  a  B.  024.  Bee,  further.  Hale  y. 
Calms,  8  N.  Dak.  146,  78  Am.  St.  Bep.  746,  77  N.  W.  1010;  Bii)g- 
bampton  Trust  Go.  y.  AuteOt  08  Ark.  209»  82  Am.  St.  Kep.  295,  57 

a.  w.  1106b 
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[124  MldL  157,  82  N.  W.  8«L] 

MBOHANIOS'  LIBN8— PR00BEDING8  TO  BNFOBCI^ 
WHBN  COlfMBNOBD.^Under  a  vtatnte  providliiff  that  mechanki 
tlens  shall  contlnne  for  one  year  after  the  statement  of  lien  is  filed, 
and  no  longer,  unless  proceedings  are  begun  to  enforce  the  lien, 
and  that  such  proceedings  shall  be  by  bill  in  chancery  and  notice 
of  lis  pendens,  and  that  all  persons  having  rights  or  like  liens  In 
the  property,  or  having  filed  notice  of  intention  to  claim  a  lien, 
shall  be  made  parties,  the  proceedings  are  begim  when  the  un  Is 
filed  and  the  fact  that  the  principal  contractor  is  not  made  a  partj 
until  after  the  year  has  expired  cannot  affect  the  rights  of  the 
complainant  lienholder. 

pl£;adino8--ambndmbnt  bbingino  in  nbw  party 

— LIMITATIONS.~If,  in  proceedings  to  enforce  a  mechanic's  Uen, 
a  necessary  party  is  made  a  party  by  amendment  of  the  bill  after 
the  statutory  time  for  bringing  suit  has  expired,  he  is  the  only  pe^ 
son  who  can  take  advantage  of  the  fiict  that  he  was  not  made  a 
party  to  the  bill  within  the  time  limited. 

BQUITT— AMBNDMBNT  OF  PliBADING— EIGHT  TO  AN- 
8WBR.— If  a  bill  in  equity  is  formally  amended  by  merely  adding 
a  new  party  defendant,  after  the  answer  has  been  put  in,  the  (»lgi- 
nal  defendant,  if  he  then  answers,  can  answer  only  as  to  new  mat- 
ter introduced  by  the  amendment,  and  cannot  put  In  aa  answer 
making  an  entirely  new  defense. 

Bacon  ft  Yerkes,  for  the  relator. 
Bussel  ft  Campbell,  for  the  respondent 

^^  LONO,  J.  Belator  applies  for  a  writ  of  mandamus  li 
*^  compel  respondent  to  vacate  an  order  striking  the  answer 
of  the  relator  from  the  files  in  a  cause  pending  in  the  Wayne 
'Circuit  court,  in  chancery,  wherein  the  Union  Trust  Company 
ifl  complainant  and  the  relator  and  others  are  defendants.  The 
respondent  has  made  return  to  an  order  to  show  cause. 

It  appears  that  the  bill  of  complaint  in  the  cause  in  whidi 
the  order  complained  of  was  entered  was  filed  September  3, 
1897,  for  the  purpose  of  foreclosing  a  mechanic's  lien  upon 
property  owned  by  relator.  Belator  and  the  other  defendants 
answered  the  bill,  and  on  November  4,  1898,  the  cause  was 
heard  upon  pleadings  and  proofs  taken  in  open  court.  SeYSial 
objections  to  the  proceedings  were  made  at  and  during  the  hear- 
ing,  and,  among  others,  that  the  principal  contractor  was  a  nec- 
-essary  party  to  the  suit,  and,  as  he  had  not  been  made  a  party, 
the  bill  should  be  dismissed.  At  the  close  of  the  testimony,  the 
•court  (Frazer,  J.)  said:  '^  think  the  principal  contractor  iB 
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the  ease  shoald  hare  been  made  a  party  defendant  If  ibe  com- 
plainant desires  to  be  heard  on  ibis  question,  I  will  hear  him« 
If  noty  a  decree  may  be  entered  dismissing  the  bill  of  com- 
plaint   I  think  all  other  objections  to  the  bill  are  not  tenable/' 

Application  was  therenpon  made  to  amend  the  bill,  and  due 
notice  thereof  giyen.  An  order  was  made  permitting  said 
amendment,  and  the  amendment  was  made,  making  the  prin- 
•cipal  contractor  a  party.  Subpoena  was  served  upon  him,  and 
the  bill  was  taken  as  confessed  against  him  for  want  of  answer. 
After  the  bill  had  been  taken  as  confessed  by  the  principal  con- 
iractor,  and  on  January  34,  1900,  the  relator  herein,  the  owner 
of  the  property,  filed  an  entire  new  answer  to  the  amended  bill, 
which  answer  contained  all  the  statements  of  the  original  an- 
swer, and  in  addition  thereto  introduced  some  new  matters  of 
defense,  and  on  January  27th  filed  a  further  amendment  to 
paiagrapha  11  and  12  of  the  said  answer,  wherein  additional 
new  matter  of  defense  was  set  up.  On  January  30th  ^^  com- 
plainant made  a  motion  to  strike  the  amended  answer  and  the 
amendment  thereto  from  the  files.  The  motion  was  granted, 
and  the  relator  now  asks  that  the  order  be  set  aside. 

It  appears  that  the  original  answer  and  the  amendment  there- 
to, filed  by  relator  before  the  case  was  heard,  alleged  the  follow- 
ing matters  in  defense  to  the  suit :  1.  That  the  times  when  the 
first  of  the  lumber  and  materials  were  furnished  and  when  the 
last  of  the  lumber  and  materials  were  furnished  are  not  correct- 
ly stated ;  2.  That  the  lumber  was  never  accepted,  and  that  it 
was  not  used  in  the  building;  3.  That  there  was  nothing  due 
to  the  complainant  for  lumber  and  materials  furnished  for  the 
construction  of  the  building  upon  relator's  property. 

It  also  appears  that,  in  addition  to  the  defenses  set  up  in  the 
answer,  relator  at  the  hearing  made  the  following  objections  to 
the  proceedings:  (a)  That  the  bill  was  not  properly  sworn  to 
and  signed;  (b)  That  the  lumber  did  not  go  into  the  building; 
(c)  That  relator  was  not  the  owner  of  the  property  at  the  time 
the  contract  was  made;  (d)  That  the  account  of  the  Union 
Trust  Company,  receiver,  with  the  principal  contractor,  was  so 
mingled  that  the  amount  due  for  lumber  and  materials  for  this 
particular  building  could  not  be  determined;  (e)  That  the 
principal  contractor  was  a  necessary  party;  (f)  That  the  state- 
ment of  the  claim,  for  lien  was  not  in  accordance  with  the  stat* 
ute. 

That  these  objections  were  made  and  considered  by  the  court 
Appears  from  the  written  opinion  of  Judge  Fraaer^  attached  to 
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the  retam  now  before  us.  All  these  objectioBS  were  finally  de- 
tennined  by  the  court  at  that  time.  It  was  theie  said:  *T, 
think  all  the  other  objections  to  the  bill  are  not  tenable.*'  Thia 
had  reference  to  the  objections  above  set  forth. 

An  examination  of  the  new  answer  and  the  amendment  there- 
to  discloses  the  following  defenses:  1.  That  the  statement  m 
the  bill  of  complaint  as  to  the  ^^^  time  when  the  first  of  the 
lumber  was  famished  and  when  the  last  was  furnished  is  not 
correct;  2.  That  the  lumber  was  not  aooepted,  and  that  there 
is  nothing  due;  3.  That  no  correct  statement  of  the  claim  was- 
ever  served  upon  relator,  or  filed  with  the  register  of  deeds.  It 
is  seen  that  these  aie  the  identical  defenses  disclosed  by  the 
original  answer,  and  were  all  disposed  of  by  Judge  Fraaer  in 
his  opinion  set  forth  above. 

The  new  answer  and  the  amendment  allege  the  following  new 
matters  of  defense:  1.  That  the  suit  is  barred  by  the  statute 
of  limitations;  2.  That  the  complainant  had  no  right  to  amend 
its  bill  by  making  the  principal  contractor  a  party;  3.  That 
relator  has  paid  the  principal  contractor  in  fuU,  and  that  there- 
fore there  can  be  no  lien;  4.  That  the  mechanic's  lien  law  is 
unconstitutionaL 

It  is  the  claim  of  relator  that  the  order  of  the  court  striking 
{he  amended  answer  and  the  amendment  thereto  from  the  files 
has  prevented  the  relator  from  availing  himself  of  the  defense 
that  the  said  complainant  is  barred  from  proceeding  under  its 
amended  bill  of  complaint  because  of  not  having  made  the 
original  contractor  a  party  defendant  within  the  time  required 
by  the  statute  for  enforcing  mechanics'  liens;  Ihat  this  defense 
could  not  be  interposed  by  relator  until  after  complainant  had 
filed  its  amended  bill. 

It  appears,  as  we  have  seen,  that  when  the  matter  was  on 
argument  before  Judge  Fraser  the  objection  was  made  by  re- 
lator that  the  contractor  was  not  made  a  party  to  the  bill.  The 
court  thereupon  permitted  the  complainant  to  amend  its  bill 
by  making  him  a  party.  The  statute  provides  (3  Gomp.  Lawr 
1897,  sec  10,718)  that:  ''The  several  liena  herein  provided  for 
shall  continue  for  one  year  after  such  statement  or  account  is 
filed  in  the  ofBce  of  the  register  of  deeds,  and  no  longer,  unless 
proceedings  are  begun  to  enforce  the  same  as  hereinafter  pro- 
vided ;  and  such  liens  shall  take  priority  as  follows.'' 

Section  10,719  provides:  ^^  ''Proceedings  to  enforce  audi' 
lien  shall  be  by  bill  in  chancery,  under  oath,  and  notice  of  lia 
pendens  filed  for  record  in  the  ofiice  of  the  register  of  deeda 
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shall  Iiaye  the  e£Fect  to  continue  such  lien  pending  snch  pro- 
ceedings. And  in  snch  proceedings  the  complainant  shall  make 
all  persons  having  rights  in  said  property  affected,  or  to  be 
affected,  by  snch  liens  so  filed  in  the  office  of  the  register  of 
deeds,  and  all  persons  holding  like  liens  so  filed,  and  those  hay- 
ing filed  notice  of  intention  to  claim  a  lien,  parties  to  such  ac- 
tion  Intervening  or  cross  bills  shall  be  on  oath,  and 

aU  bills  sworn  to  shall  be  evidence  of  the  matters  therein 
chai*ged,  unless  denied  by  answer  under  oath/' 

We  think,  under  this  statute,  the  fact  that  the  principal  con- 
tractor was  not  made  a  party  to  the  bill  until  after  the  year 
had  expired  cannot  affect  the  rights  of  complainant.  The  pro- 
ceedings must  be  begun  within  one  year,  and  such  proceedings 
are  begun  when  the  bill  is  filed.  Additional  necessary  parties 
may  be  brought  in  thereafter.  In  Sheridan  v.  Cameron,  65 
Mich.  680,  82  N.  W.  894,  the  bill  was  filed  to  enforce  a  mechan- 
ic's lien,  and  it  was  said:  ''We  think  the  filing  of  a  bill  or 
petition  is  the  beginning  of  the  suit,  and  that  the  service  of 
process  is  only  a  step  in  the  cause.''  Amendments  of  this  char- 
acter have  generally  been  allowed:  Bugg  v.  Bassett,  101  Mich. 
441,  59  N.  W.  645 ;  Kerns  v.  Flynn,  51  Mich.  573,  17  N.  W. 
62.  See,  also,  Hannah  ft  Lay  Mercantile  Co.  v.  Mosser,  105 
Mich.  18,  62  N.  W.  1120. 

But  we  think  the  rule  is  well  settled  that  the^  new  defendant, 
only,  could  take  advantage  of  the  fact  that  he  was  not  made 
a  party  within  the  year,  ev^i  if  such  a  defense  could  be  made 
by  anyone:  Boisot  on  Mechanics'  Liens,  sec.  577,  and  cases 
there  dted;  Phillips  on  Mechanics'  Liens,  sec.  431,  and  cases 
there  cited.  We  are  aware  that  the  case  of  Bombeck  v.  Devorss, 
19  Mo.  App.  38,  cited  by  counsel  for  relator,  holds  that  in  such 
ease  the  principal  contnustor  must  be  made  a  party  within  the 
time  limited  for  filing  the  bill.  We  think  that  case  is  not  in 
harmony  with  the  general  rule.  In  Green  v.  Clifford,  94  Cal. 
49,  29  Pac.  331,  a  contractor  was  brought  in  by  amendment 
after  *•"  the  statutory  time  to  bring  suit  had  expired.  The 
court  allowed  the  judgment  made  after  this  amendment  to 
•tand,  and  say:  'The  appellant  [the  owner  of  the  property] 
could  not  be  prejudiced  by  this  amendment,  although  made 
ifter  the  statutory  time  for  commencing  the  action.^ 

It  is  also  contended  by  relator  that  complainant  having 
amended  its  bill,  even  by  bringing  in  the  contractor  as  a  party 
defendant,  relator  had  the  right  to  file  an  answer  to  the  amend- 
ed bill  setting  up  new  defenses^  or  contradictoiy  defenses  to 
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those  contained  in  {he  answer  to  the  original  bilL  On  the 
other  handy  it  is  contended  by  connsel  for  respondent  that  where 
a  bill  is  amended^  the  answer  having  already  been  put  in^  the 
defendant,  if  he  answers,  should  answer  only  as  to  new  matters 
introduced  by  the  amendment  In  this  we  tliink  counsel  for 
respondent  are  correct.  The  amendment  to  the  bill  by  adding 
a  new  party  defendant  in  no  way  changed  the  cause  of  action 
as  stated  in  the  bill,  and  in  no  way  affected  defendant's  rights. 
The  amendment  was  purely  formal.  It  introduced  no  new  mat- 
ter into  the  bill,  and  ttiere  was^  therefore,  nothing  in  the  amend- 
ment requiring  a  further  answer  by  defendant.  The  case  had 
already  been  heard  on  proofs  taken  in  open  court,  and,  as  said 
by  counsel  for  respondent:  *The  defendant,  by  his  new  answer, 
is  endeavoring  to  try  over  again  issues  which  have  already  been 
decided  against  him.** 

Puterbaugh  on  Chancery  Practice, fliird  edition,  118,layB  down 
the  rule  that :  ''In  answering  an  amended  bill,  the  defendant,  if 
he  has  answered  the  original  bill,  should  answer  only  those  mat- 
ters which  have  been  introduced  by  the  amendments.  In  fact, 
{he  answer  to  an  amended  bill  constitutes,  together  with  the 
answer  to  the  original  bill,  but  one  record.** 

The  same  rule  is  laid  down  in  Jennings  on  Chancery  Prae- 
tice,  89.  See,  also,  1  Barb.  Gh.  159,  and  1  Daniell*s  Chancery 
Practice,  729. 

In  Salisbury  v.  Miller,  14  Mich.  160,  it  was  said:  ''It  if 
claimed  that  it  was  irregular  to  proceed  to  a  hearing  after  the 
bill  was  amended  without  a  further  *••  answer  from  Miller 
or  a  default.  Had  any  new  matter  been  introduced  into  the 
bill,  he  would  have  had  a  right  to  answer  further;  but  where 
nothing  but  the  name  of  a  new  defendant  was  introduced,  no 
such  step  was  required,  as  it  in  no  way  changed  the  aspect  of 
the  suit  as  against  Miller":  See,  also.  Munch  t.  Shabel,  37 
Mich.  166.  But  counsel  for  relator  cite  1  Danidl's  Chancery 
Practice,  409,  as  follows:  "Any  amendment  of  a  bill,  however 
trivial  and  unimportant,  authorizes  a  defendant,  though  not 
required  to  answer,  to  put  in  an  answer  making  an  entirely 
new  defense,  and  contradicting  his  former  answer.** 

It  is  contended  by  counsel  for  respondent  that  this  rule  laid 
down  by  Daniell  is  in  conflict  with  the  rule  already  stated  by 
the  same  author;  that  it  is  broader  than  the  authorities  cited 
for  it  warrant;  and  that,  giving  it  the  most  favorable  oonstme- 
tion  possible,  it  cannot  be  held  to  apply  to  cases  like  the  one 
mt  bar.    We  are  satisfied  that  the  rule  laid  down  by  DanieQ 
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could  not  be  applied  to  a  case  like  the  present^  even  if  it  is  tha 
role  applied  in  some  cases.  The  only  change  in  the  bill  waa 
in  making  the  contractor  a  party  defendant,  and,  as  we  hate 
said,  it  in  no  way  changed  or  affected  the  rights  of  the  defend- 
9bL  In  such  s  case  we  think  no  further  answer  was  required, 
as  was  held  in  Salisbury  ▼.  Miller^  14  Mich.  160,  and  that  de- 
feudanty  in  answering,  had  no  right  to  include  new  matter  in 
the  answer.  The  original  answer  covered  the  particular  de- 
fenses to  the  original  bill,  and  the  court  was  not,  therefore,  ia 
error  in  striking  the  amended  answer  from  the  filee. 
The  writ  must  be  denied* 

The  other  justices  concurred* 


LIMITATION  OF  ACTIONS.— Aa  to  what  amounts  to  a  coa- 
mencement  of  an  action,  within  the  meaning  of  the  statute  of  limi- 
tations, see  Georgia  Home  Ins.  Go.  t.  Holmes,  75  Miss.  390,  66  Am. 
St  Bep.  611,  28  South.  188;  note  to  Boss  t.  Luther,  16  Am.  Dee. 
84M47. 

MBCHANICrS  LIBN.— THB  8TATUTB  OF  LIMITATIONS  be- 
gins to  run  against  a  mechanic's  Uen  from  the  time  it  is  filed:  Par- 
due  T.  Missouri  Pac.  By.  Oo^  62  Neb.  201,  66  Am.  8t  Bep.  480,  71 
N.  W.  1022. 

LIMITATION  OF  ACTIONS.— THD  BFFBOT  OF  AMBNDINO 
a  pleading  to  bring  in  a  new  party  as  to  whom  the  action  is  barred 
Is  considered  in  Beat  Line  etc.  By.  Ca  t.  Culberson,  72  Tex.  876^ 
18  Am.  St  Bep.  805,  10  S.  W.  706;  Leatherman  y.  Times  Co.,  88  Ky. 
381,  21  Am.  St  Bep.  d42»  11  &  W.  12;  Chicago  etc  B.  B.  Oa  T. 
Jonesi  149  lU.  861«  il  Am.  St  B^  278^  87  N.  B.  247. 


BLAOKBUBN  t.  BLACKBUBN. 

[124  Mich.  190,  82  N.  W.  886.] 

LIMITATION  OF  ACTIONS— ABSENOB  FBOM  8TATB  -- 
HUSBAND  AND  WIFB.— A  statute  proTiding  that  the  time  of  the 
absence  of  a  party  from  the  state  after  the  accrual  of  a  cause  ot 
actioo  against  him  shaU  not  be  talcen  as  any  part  of  the  time  lim- 
ttod  for  the  commencement  of  the  action  applies  when  both  the 
maker  and  payee  of  a  note,  husband  and  wlf e^  remove  to  and  re* 
tide  for  a  time  in  another  state. 

J.  K  Cobb,  for  the  appellant 

F.  Emericky  for  the  appellee. 

"^  LONO,  J.    The  claimant,  Cynthia  A.  Bladcbum,  is  fhe 
iridov  and  idministaratrix  of  the  estate  of  George  N.  Black- 
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bum,  who  died  intestate  on  October  9, 1896.  She  wbb  married 
to  him  in  the  year  1883,  at  Alpena,  where  both  had  resided  for 
■ome  years.  At  this  time  she  was  a  widow,  and  Blackburn  a 
widower,  with  two  children,  of  whom  the  contestant,  William 
A.  Blackburn,  is  one.  On  May  7,  1884,  Mrs.  Blackburn  sold 
and  conveyed  to  her  husband  an  undivided  one-half  of  a  house 
and  lot,  of  which  she  was  the  owner,  in  the  city  of  Alpena,  to- 
gether with  a  considerable  amount  of  household  furniture,  for 
the  sum  of  two  thousand  three  hundred  dollars;  receiving  there- 
for three  promissory  notes,  bearing  the  common  date  of  May  7, 
1884,  with  interest  at  seven  per  cent — ^the  first  for  seven  hundred 
dollars,  payable  one  year  from  date,  and  the  second  and  third 
each  for  eight  hundred  dollars,  payable  respectively,  two  and 
three  years  from  date.  On  the  trial  the  execution  of  tiiese  notes 
by  the  deceased  was  duly  proved,  but  when  the  same  were  of- 
fered in  evidence,  the  estate  objected  to  their  reception  because 
said  notes,  upon  their  face,  appeared  to  be  outlawed.  There  were 
upon  each  of  these  notes  indorsements  of  payment  sufficient 
to  save  the  bar  of  the  statute  of  limitations,  if  they  had  beea 
in  the  handwriting  of  deceased,  but  they  were  not;  and  daua- 
ant  was  unable  to  make  any  proof  in  regard  to  such  indoreeh 
ments  or  payments,  except  by  her  own  testimony,  which  was 
rejected  as  incompetent  It  was  thai  made  to  appear  that  said 
George  N.  Blackburn,  together  with  his  wife  and  family,  re- 
moved from  the  city  of  Alpena,  with  fheir  household  effects, 
and  took  up  their  permanent  residence  in  the  state  of  North 
Carolina^  on  the  sixteenth  day  of  May,  1888,  and  that  said 
George  N.  Blackburn,  together  with  his  wife  and  family,  con- 
tinued to  reside  in  the  state  of  North  Carolina,  and  remained 
absent  from  the  state  of  Michigan,  from  that  date  until  July 
3,  1892  (a  period  of  four  years,  one  month,  and  seventeen 
days),  when  said  Blackburn,  wife  and  family,  returned  to  and 
continued  to  reside  in  Alpena  until  his  death.  Upon  this 
being  made  to  appear,  the  court  held  the  first  of  said  notes  ^^ 
to  be  outlawed,  and  the  second  and  third  not  outlawed,  and 
permitted  a  recovery  upon  such  last-named  notes  for  the  amount 
conceded  to  be  due  thereon,  after  compelling  claimant  to  deduct 
the  amoimt  of  said  indorsements  and  interest  therefrom.  Con- 
testant, William  A.  Blackburn,  brings  error. 

It  is  claimed  by  counsel  for  claimant  that  the  second  and 
third  of  these  notes,  falling  due,  respectively.  May  10,  1886, 
and  1887,  were  saved  from  being  barred  by  the  statute  of  limi- 
tations by  the  exception  created  by  the  latter  piBut  of  section 
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^736  of  3  Compiled  Laws  of  1897,  which  proyides:  *T[f,  after 
any  cause  of  action  shall  have  accrued,  the  person  against  whom 
it  shall  have  accrued  shall  he  absent  from  and  reside  out  of  the 
state,  the  time  of  his  absence  shall  not  be  taken  as  any  part 
of  the  time  limited  for  the  commencement  of  the  action/' 

It  ia  conceded  by  counsel  for  contestant  that  if  George  N. 
Blackburn  alone  had  been  absent  from  and  resided  out  of  the 
-state,  and  in  the  state  of  North  Carolina,  the  time  of  such  ab- 
aence  could  not  be  taken  as  a  part  of  the  time  limited  for  com- 
mencement of  action;  but  it  is  claimed  that  where  both  parties 
(the  maker  and  the  payee  of  the  note)  go  out  of  the  state,  and 
tekke  up  a  residence  in  the  same  state,  the  statute  above  has  no 
application.  The  argument  in  support  of  this  contention  is 
ihat^  if  a  creditor  has  the  means  at  all  times  of  making  his 
cause  of  action  perfect,  it  would  be  unjust  and  oppressive  to 
hold  that  he  could  posl^one  indefinitely  the  time  for  enforcing 
his  claim,  by  failing  to  present  it. 

If  it  were  to  be  admitted  that  these  notes  were  barred  by 
the  statute  of  limitations  of  North  Carolina,  it  would  consti- 
pate no  bar  to  an  action  in  this  state.  As  was  said  by  Kent^ 
G.  J.,  in  Buggies  v.  Keeler,  3  Johns.  267,  3  Am.  Dec.  482: 
^A  foreign  statute  of  limitations  can  no  more  be  pleaded  to 
a  suit  instituted  here  than  it  can  be  replied  to  a  plea  under 
our  statute.  Statutes  of  limitations  are  municipal  regulations 
founded  on  local  policy,  which  have  *®*  no  coercive  authority 
abroad,  and  with  which  foreign  or  independent  govemmento 
have  no  concem.'' 

It  is,  we  think,  well  settled  that,  though  the  claimant  re- 
sided with  the  deceased  in  the  state  of  North  Carolina  for  the 
time  stated,  yet  that  fact  would  not  take  the  case  out  of  the  . 
exception  created  by  this  section  of  the  statute:  Kempe  v. 
Bader,  86  Tenn.  189,  6  S.  W.  126 ;  Buggies  v.  Keeler,  3  Johns. 
263,  3  Am.  Dec.  482;  Graves  v.  Weeks,  19  Vt.  178;  Hartley  v. 
Crawford,  12  Neb.  471,  11  N.  W.  729;  Bulger  v.  Roche,  11 
Pick.  36,  22  Am.  Dec  859 ;  2  Wood's  Limitations  of  Actions, 
sec.  245,  and  note. 

In  Kempe  v.  Bader,  86  Tenn.  189,  6  S.  W.  126,  the  action 
was  upon  two  promissory  notes  made  in  the  state  of  Missouri, 
both  maker  and  payee  being  residents  of  that  state  at  that 
time,  and  for  several  years  thereafter.  At  the  time  suit  was 
brought  the  maker  of  the  note  (Bader)  had  become  a  resident 
of  Tennessee,  while  the  payee,  Kempe,  still  remained  a  resi- 
dent of  Missouri.    The  defendant  pleaded  in  bar  of  the  action 
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tbe  statute  of  Tenneesee  of  six  jeaxB,  but  the  plaintifl  replied 
the  eection  of  the  statute  of  Tesneesee  similar  to  our  statats 
under  consideration;  and  it  appeared  that  defendant,  after  his 
removal  to  Tennessee,  had  brai  absent  from  that  state  from 
July^  1878,  to  November,  1879,  or  a  sufficient  time,  if  this  ex 
ception  was  applicable  to  these  parties,  to  save  the  action.  It 
was  insisted  that  this  section  was  not  applicable,  inasmuch  ss 
both  parties  were  nonresidents  at  the  time  the  right  of  action 
accrued,  and  that  the  plaintifl  was  still  a  nonresident  The 
court  held  that  the  residence  of  either  or  both  of  the  parties 
when  the  cause  of  action  accrued  or  when  the  action  was 
brought  had  no  effect  in  limiting  the  effect  of  this  exception, 
and  that  the  suit  was  not  barred. 

In  Graves  ▼.  Weeks,  19  Yt  178,  it  was  held  that  an  action  in 
which  both  parties  were  nonresidents  would  be  sustained,  al- 
though the  cause  of  action  was  barred  at  the  commencement 
of  the  suit  by  the  statute  of  limitations  of  the  state  of  which 
both  parties  were  resident  citizens. 

^^^  But  whatever  may  be  said  of  the  general  rule,  it  is  wdl 
settled  by  the  decisions  of  North  Carolina  that  these  notes 
were  not  barred  by  the  statute  of  limitations  of  that  state.  Tin* 
der  the  statutes  of  that  state,  both  as  to  personal  and  real  ac- 
tions, a  woman  under  the  disability  of  coverture  is  expressly 
excepted  from  the  operation  of  all  their  statutes  of  limitations  : 
1  Code  1883,  sees.  148,  163.  The  courts  of  that  state  hafe 
uniformly  held  that  none  of  the  married  woman's  acts  has  any 
effect  to  cause  the  statute  of  limitations  to  run  against  a  woman 
under  the  disability  of  coverture :  State  t.  Troutmany  72  N.  C. 
651;  Campbell  v.  Crater,  96  N.  0.  166;  Summerlin  t.  Cowlei^ 
101  N.  C.  473,  7  S.  E.  881. 

The  judgment  of  the  court  below  must  be  affirmed. 

The  other  justices  concurred. 


THB  STATUTB  OF  LIMITATIONB  OF  THB  FORUlff  mvsl 
govern:  Note  to  Lamberton  v.  Grant,  80  Am.  St  Bep.  426. 

LIMITATION  OF  ACTIONS.-THB  BFFDOT  OF  ABSBNCB 
f rem  the  state  on  the  running  of  the  statute  of  limitations  is  dis- 
cussed in  Van  Santvoord  v.  Roethler,  86  Or.  250,  76  Am.  St  Be|k  47% 
67  Pac  628;  Latimer  v.  Trowbridge,  52  a  O.  196,  66  Am.  St  B^ 
603,  20  8.  B.  634;  notes  to  lioore  v.  Armstrong,  66  Am.  Dec.  72-77; 
Langdon  t.  Doud,  88  Am.  Dec  644^  646w 
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IVES  T.  EDISON. 

[124  Mlcb.  40%  88  N.  W.  12D.] 

INJUNOnONflr-PBOTOOTION  OF  SASBOiBNT.— If  a  per- 
is granted  an  easement  in  a  flight  of  stairs  by  deed,  to  remain 
at  the  place  where  they  are  then  located,  and  he  refuses  permission 
to  change  th^r  location  and  begins  snit  to  enjoin  snch  change,  ha 
la  entitled  to  an  injunction  to  compel  the  restoration  of  the  stair- 
way, if,  after  the  dismissal  of  his  suit  and  pending  an  appeal  there- 
taip  the  defendant  makes  the  change,  although  the  cost  of  restoriDg 
the  building  to  its  former  condition  is  greater  than  the  injury  te 
the  complainant. 

C.  &  Ward^  for  the  appellant 
Knappen  ft  deinhaus,  for  fhe  appellee. 


MOOBE,  J.  Prior  to  May,  1886,  there  was  a  four- 
atory  brick  block,  known  aa  the  ^'McBeynolds  Block/'  at  the 
earner  of  Lyon  and  Canal  streets,  in  the  city  of  Grand  Bapids. 
The  block  had  a  frontage  of  about  eighty  feet  on  Canal  street 
and  ninety  feet  on  Lyon  street.  The  north  half  of  the  block 
is  now  owned  by  the  Bichmond  estate.  The  south  half  waa 
then  owned  by  Edison  and  Tolf ord.  In  the  center  of  the  block, 
leading  'from  Canal  street,  there  was  a  stairway  about  five 
and  one-half  feet  wide,  teaching  to  the  second  story  of  the 
block.  This  stairway  was  one-half  on  the  south  half,  and  one- 
half  on  ihe  north  half,  of  the  block.  The  only  access  to  the 
upper  three  stories  of  the  block  from  Canal  street  was  np  thia 
stairway.  On  the  second  story  of  the  block  waa  a  rotunda 
leaching  across  the  entire  width  of  the  two  center  stores.  Ln- 
mediately  in  front  of  the  stairway  from  Canal  street,  but  at 
the  farther  side  of  the  rotnnda,  was  a  stairway  leading  to  the 
Ihird  story  of  the  building.  A  gallery  running  all  around  the 
lotonda  enabled  one  to  reach  the  rooms  surrounding  the 
xotunda  in  the  third  story.  A  flight  of  stairs  on  each  side  of 
^be  second  stairway  reached  from  the  third  to  the  fourth  floor 
of  the  building,  where  there  was  a  similar  gallery  to  the  one 
in  fhe  story  below.  The  rotunda  was  lighted  from  the  roof. 
In  May,  1886,  Calvin  L.  Ives  bought  the  south  store  in  thia 
Uodc,  subject  to  a  mortgage  of  six  thousand  dollars,  for  the 
sum  of  sixteen  thousand  dollars,  and  a  deed  was  executed  and 
delivered  to  him  on  the  tenth  day  of  that  month.  The  deed, 
in  addition   to  conveying  the  south  nineteen  feet  and   nin» 

of  fhe  Uoek^  contained  the  following  provisions ; 
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^'Granting  and  conveying^  also^  for  the  consideration  afoie- 
eaid,  nnto  the  party  of  the  second  part,  his  heirs,  ezecutoni 
administrators,  and  assigns,  the  further  right  and  privil^e,  in 
case  said  block  shall  ever  be  destroyed  by  fire,  of  building,  on 
the  premises  immediately  north  of  the  premises  hereby  con- 
Teyed,  a  stairway,  both  in  front  and  rear,  suitable  for  the  build- 
ing or  buildings  to  be  erected  or  rebuilt  on  the  premises  hereby 
conveyed  and  next  immediately  north  thereof,  the  center  line 
of  which  said  front  and  rear  stairway  (or  cases)  shall  be  ex- 
actly over  and  *^^  upon  the  north  line  of  the  premises  hereby 
conveyed,  which  front  and  rear  stairways  shall  be  built  and  per- 
petually  maintained  at  the  mutual  and  proportional  expense 
of  the  party  of  the  second  part  hereto  and  Gfeorge  M.  Edison, 
his  heirs,  executors,  administrators,  and  assigns;  hereby  con- 
veying an  easement  to  tlie  said  party  of  the  second  part  hereto 
in  the  premises  north  of  the  premises  hereby  conveyed,  for  tiie 
purpose  above  stated,  and  reserving  to  the  said  George  M. 
Edison,  his  heirs,  executors,  administrators,  and  assigns,  a  like 
easement  and  privilege  in  the  premises  hereby  conveyed,  upon 
a  like  contingency.    Also,  hereby  quitclaiming  to  the  party 
of  the  second  part  hereto,  for  all  laudable  and  legitimate  pur- 
poses, the  free,  perpetual,  and  uninterrupted  use,  for  hiwiBelf, 
family,  friends,  customers,  and  lessees,  of  the  stairs  and  stair- 
ways now  leading  into  the  block  of  buildings  known  as  the 
^cReynolds  Block,'  in  said  city  of  Grand  Bapids,  both  front 
and  rear,  and  all  other  stairs  and  stairways  accessible  froxo 
what  is  called  the  'rotunda'  in  said  building  or  block,  with  a 
like  perpetual  use  for  a  passageway  and  for  light  of  said  so- 
called  'rotunda'  aforesaid,  and  the  passageways  thereto  and 
therefrom,  except  such  passageways  as  lead  to  the  private  apart- 
ments in  said  building  or  block  aa  belong  to  the  parties  owning 
the  premises  north  of  the  premises  conveyed  in  this  deed.   Also, 
hereby  conveying  the  privilege  and  right  to  hang,  place,  and 
suspend  signs,  pictures,  etc.,  at  the  foot  of  said  two  flights  of 
stairs  hereinbefore  mentioned — said  right  to  hang  and  place 
pictures,  signs,  etc.,  to  be  used  in  such  a  manner  as  not  to  in- 
terfere with  or  obstruct  the  travel  up  and  down  said  stairs — 
with  a  like  right  and  privilege  to  suspend  signs  and  pictnies 
in  the  south  half  of  said  rotunda  aforesaid  in  said  building 
or  block.    Reserving  to  George  M.  Edison,  his  heirs,  execu- 
tors, administrators,  and  assigns,  the  right  of  use  iia  common 
of  the  front  entrance  to  the  basement  of  said  block,  so  that 
he,  his  lessees,  his  heirs,  executors,  and  administrators,  sball 
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jmd  may  ha.re  a  right  of  access  to  pass  to  and  from  the  base* 
ment  of  the  store  next  north  of  the  premises  hereby  conveyed, 
and  known  as  *N"o.  20  Canal  street/  ** 

After  this  deed  was  delivered,  Mr.  Ives  took  possession  of 
the  property,  renting  the  first  story  as  a  store,  and  the  npper 
rooms  for  offices,  and  for  other  purposes.  When  *^  this  bill 
was  filed,  August  30,  1899,  the  one-fourth  of  the  block  next 
north  of  Mr.  Ives  was  owned  by  the  defendant  Edison.  The 
defendant  May  was  a  tenant  of  the  Biohmond  estate,  and  oc- 
cupied the  north  half  of  the  first  story  as  a  double  store.  He 
also  rented  the  store  owned  by  Mr.  Edison.  He  desired  to  take 
out  the  partition  wall  between  this  store  and  the  double  store 
then  occupied  by  him,  making  one  large  room  of  the  three 
stores,  and  to  ti^e  out  the  center  stairway,  so  that  he  would 
have  but  one  entrance  and  a  continuous  front.  He  got  the 
consent  of  Mr.  Edison  to  remove  the  stairway  from  the  center 
of  the  block,  Mr.  May  proposing  to  put  one  somewhat  narrower 
just  adjoining  the  party-wall  between  Mr.  Ives  and  Mr.  Edi- 
son; the  whole  of  it  to  be  upon  the  property  owned  by  Mr.  Edi- 
son. He  sought  the  consent  of  Mr.  Ives,  but  the  latter  refused 
to  give  it  Mr.  Ives  learned  that  Mr.  May  proposed  to  remove 
the  stairway  after  he  had  refused  his  consent  to  its  removal, 
and  filed  this  bill  on  the  30th  of  August,  1899,  to  prevent  his 
tearing  out  the  center  stairway.  After  it  was  filed,  Mr.  Ives 
died,  and  Mrs.  Ives  is  now  his  representative  in  the  proceeding. 
December  30, 1899,  after  a  hearing,  the  bill  was  dismissed,  with 
costs  against  complainant.  An  appeal  was  promptly  taken  by 
complainant. 

After  the  decree  was  entered  in  the  court  below,  the  defend- 
int  treated  the  case  as  though  it  was  finally  adjudicated  in  his 
favor,  and,  as  appears  from  affidavits  filed  with  the  briefs,  has 
torn  out  the  center  stairway  entirely,  and  has  put  in  the  stair- 
way as  already  indicated.  The  proof  taken  before  the  circuit 
judge  was  contradictory  as  to  whether  the  proposed  ebange 
would  seriously  injure  the  complainant  or  not  It  is  urged 
here  that,  while  defendant  may  not  have  had  the  legal  right  to 
do  what  he  has  done,  the  change  is  a  beneficial  one  to  the  com- 
plainant, and,  in  any  event,  has  not  done  her  such  an  irrepara- 
ble injury  as  to  entitie  her  to  the  aid  of  a  court  of  chancery,  and 
her  relief,  if  any,  is  in  a  court  at  law:  Citing  Woods  v.  Early, 
95  Va.  307,  28  8.  E.  374 ;  Johnston  v.  Hyde,  ^^  32  N.  J.  Eq. 
463;  McBryde  ▼.  Sayre,  86  Ala.  458,  6  South.  791;  Trustees 
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e\f.  r.  Thacher,  87  N.  Y.  Sll,  41  Am*  Bep.  865 ;   Stavkie  ▼• 
BichmoBd,  155  Mass.  188,  29  N.  E.  770. 

We  do  not  place  the  same  interpretation  aa  do  the  aolicitoit- 
,for  the  defendants  npon  the  case  of  Woods  t.  Barly,  95  Vs. 
SO?,  28  S.  E.  374.  In  that  case  an  injunction  was  granted 
by  the  court  In  the  opinion  the  following  language  was  used : 
'%.  Justice  Story  says:  'Where  easements  or  eerritudes  aie* 
annexed  by  grant  or  coTonant,  or  otherwise,  to  private  estates, 
•  •  •  .  the  due  enjoyment  of  them  will  be  protected  against 
encroachments,  by  injunction' :  2  Story's  Equity  Jurisprudence, 
sec.  927. 

'^t  was  said  by  Judge  Burirs  in  Sanderiin  t.  Baxter,  76  Va. 
S05 :  ^Damages  in  repeated  suits  would  not  compensate  in  sndi 
a  case.  The  injury  is  irreparable,  and  eaUs  for  a  preventiYe 
remedy,  such  as  a  court  of  equity  only  can  furnish.  That 
court  constantly  interposes  by  injunction  where  tiie  injury  is 
of  that  character.  By  the  term  '^irreparable  injur/*  it  is  not 
meant  that  there  must  be  no  physical  possibilify  of  repairing^ 
the  injury.  All  that  is  meant  is  that  the  injury  would  be  a: 
grieTous  one,  or  at  least  a  material  on^  and  not  adequately 
reparable  in  damages':  See,  also,  Eeir  on  Injunctions,  199; 
Manchester  Cotton  Hills  v.  Manchester,  26  Oratt  825,  828; 
Switzer  t.  McCulloch,  76  Va.  777;  Anderson  t.  Harrey,  10 
Oratt  386,  898;  Bakes  t.  Manufacturing  Co.  (Va.),  22  S.  B.. 
498,  499.*' 

In  Johnston  t.  Hyde,  82  N.  J.  Eq.  446,  dted  by  tiie  counseTr 
the  court  granted  an  injunction,  and  stated:  ''Mr.  Johnston 
declares  himself  willing  to  put  down  through  his  grounds  a 
culvert  of  such  dimensions  as  the  court  shall  direct  But 
without  the  consent  of  Mr.  Hyde,  and  in  tiie  absence  of  any 
estoppel  by  acquiescence,  the  court  cannot  compel  him  to  accept 
the  substitution,  of  a  covered  aqueduct  for  an  open  raoeway." 

In  the  notes  to  this  case  is  a  collection  of  authorities  holding^ 
that  the  easement  cannot  be  changed  without  the  consent  of 
both  the  parties  interested,  even  though  the  change  would  be 
beneiicial,  and  in  nearly  all  of  the  cases  ^^  relief  by  injunction 
was  granted:  Merritt  ▼.  Parker,  1  K.  J.  L.  460;  TilIot8<m  t. 
Smith,  32  N.  H.  90,  64  Am.  Dec.  355;  Huhne  ▼.  Shreve,  4 
N.  J.  Eq.  116;  Dewey  t.  Bellows,  9  N.  H.  282;  Didcenson  t. 
Orand  Junction  Canal  Co.,  15  Beav.  260. 

In  McBryde  ▼.  Sayre,  86  Ala.  458,  5  South.  791,  it  waa  made 
to  appear  tiiat  complainants  had  changed  the  use  of  the  ease- 
ment  very  materiaUy  bom  what  it  was  when  granted,  and. 
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flutt  the  cliange  was  Iiarmfal  to  fhe  senrient  estate.  The 
-court,  under  the  eirctunstanoes,  declined  to  grant  the  writ  of 
jnjnnction,  and  left  the  parties  to  their  remedy  at  law. 

In  the  case  of  Starkie  t.  Bichmond,  155  Mass.  188,  29  N. 
E.  770,  the  complainant  did  not  move,  after  learning  of  the 
-proposed  trespass  upon  the  passageway,  nntil  it  was  consnm* 
mated  by  the  erection  of  an  expensive  building.  The  cour^ 
tinder  such  circumstances,  declined  to  interfere,  but  intimated 
pretty  clearly  that»  if  complainant  had  applied  seasonably,  the 
<x>urt  would  have  compelled  the  moving  of  the  building. 

Counsel  say  fhe  proposition  is  universally  recognized  that  an 
injunction  will  be  issued,  in  the  discretion  of  the  court,  only 
when  there  is  threatened  an  irreparable  injury,  or  a  continuing 
ircspass  or  injury  which  cannot  be  compensated  by  damages 
in  a  suit  at  law^  ''and,  in  the  exercise  of  this  discretion,  the 
court  will  examine  into  all  the  circumstances  of  the  case,  and 
if  it  is  apparent  that  the  relief  sought  is  disproportionate  to  the 
nature  and  extent  of  the  injury  sustained,  or  likely  to  be,*' 
or  ''if  the  injunction  will  cost  the  defendant  many  times  more 
lofls  than  the  complainant  will  suffer,  the  court  will  not  in- 
terfere'': Citing  Hall  v.  Bood,  40  Mich.  46,  29  Am.  Bep.  528; 
Potter  T.  Saginaw  etc.  Street  By.  Co.,  83  Mich.  297,  47  N.  W. 
217;  Bentley  v.  Boot,  19  B.  L  205,  32  Aa  918;  Wood  v.  Sut- 
cliffe,  2  Sim.,  N.  S.,  163;  Chapin  v.  Brown,  15  E.  I.  679,  10 
AtL  639 ;  Vamey  v.  Pope,  60  Me.  192 ;  Welton  v.  Martin,  7  Mo. 
307;  McElroy  ▼.  *«•  Globe,  6  Ohio  St.  187;  2  Beach's  Modem 
Equity  Jurisprudence,  sec.  713,  and  other  cases. 

An  examination  of  these  cases  will  show  that  each  of  them 
differs  in  some  essential  particular  from  the  case  at  bar.  In 
flome  of  them  the  easement  was  not  a  private  one  created  by 
deed.  In  others  the  injured  party,  after  knowledge  of  the 
proposed  trespass,  remained  inactive,  and  allowed  a  large  ex- 
penditure of  money  to  be  made  before  invoking  the  aid  of  the 
court  In  each  of  them  it  was  made  to  appear  that  it  would 
be  inequitable  for  the  equity  court  to  interfere.  But  what 
are  the  facts  in  this  case  ?  Mr.  Ives  bought  a  valuable  piece  of 
property,  and,  as  a  part  of  the  purchase,  he  obtained  an  ease- 
ment that  he  and  his  grantor  regarded  as  essential  for  him  to 
possess.  In  the  same  deed  which  conveyed  to  him  the  title  in 
fee  to  the  store,  there  was  granted  to  him  the  easement  The 
deed  was  promptly  recorded,  thus  giving  notice  to  the  world 
ef  what  his  rights  were.  He  entered  upon  the  use  of  the  ease- 
flient^  and  continued  to  use  it  for  nearly  thirteen  yean^    The 
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defendant  Edison  joined  in  the  deed  to  Mr.  Ives,  and  received 
part  of  the  consi^ration  paid  therefor.  The  defendant  May 
knew  what  the  rights  of  Mr.  Ires  were.  He  eonght  to  obtain 
his  consent  to  a  redinqoiahment  of  his  easement.  Failing  to  ob- 
tain this,  with  the  consent  of  Mr.  Edison  he  determined  to^ 
take  away  the  easement  of  Mr.  lyes,  and  substitate  another  in 
the  place  of  it  Learning  of  his  disposition  to  do  this,  the 
complainant  invoked  the  aid  of  the  court  While  the  case 
was  awaiting  a  final  determination,  the  defendant  saw  fit  ta 
ignore  the  rights  of  the  complainant,  and  to  ignore  ibe  legal 
proceedings,  and  proceeded  to  remove  the  stairway,  and  to 
substitute  another  in  the  place  of  it  .To  accomplish  this 
wrong  has  cost  the  defendant  a  large  sum  oH  money;  to  reetom 
the  easement  thus  arbitrarily  tabsn  will  cost  another  large  warn 
of  money;  the  aggregate  of  which  sums  is  so  large  that  it  is^ 
now  said  it  will  be  entirely  disproportionate  to  the  injury  done- 
Ihe  complainant,  and  for  that  reason  the  court  should  not 
grant  relief.  If  such  ^^  a  contention  is  to  prevail,  theik 
indeed  is  fte  chancery  court  shorn  of  its  power  to  protect  per- 
sons in  their  right  of  property.  If  this  doctrine  is  to  be  sanc- 
tioned, the  person  engaged  in  large  enterprises  may  seize  upon 
rights  of  less  magnitude  than  his  own,  and,  if  an  appeal  is- 
made  to  the  law  for  protection,  he  may  ignore  the  right  of  the 
injured  and  the  pendency  of  the  legal  proceedings,  and  if  he  will 
put  money  enough  into  the  new  enterprise,  before  a  final  decree 
is  entered,  so  that  it  will  cost  him  much  more  to  restore  the 
right  he  has  wrongfully  taken  than  a  jury  may  regard  the  right 
as  worth,  he  may  prevent  the  entering  of  any  decree  whatever 
against  himself,  and  may  mulct  the  person  who  has  appealed 
to  the  courts  to  protect  his  rights  in  costs.  This  does  not 
appeal  to  our  sense  of  justice. 

The  easement  possessed  by  the  complainant  was  created  by 
deed.    It  imposed  a  servitude  upon  Mr.  Edison's  land  for 
the  benefit  of  the  estate  of  complainant,  which,  under  the 
statute  of  frauds,  could   not  be  assigned,   granted,  or  surren- 
dered, unless  by  a  writing  or  by  operation  of  law:  Washbun^ 
on  Easements,  4th  ed.,  300.     It  was  taken  for  granted  by  de- 
fendant May  that  he  could  not  move  this  stairway  without 
the  permission  of  Mr.  Edison,  who  was  the  owner  in  fee  of 
one-half  of  it;  but  the  title  in  fee  was  no  more  sacred  than 
the  easement  held  by  the  complainant,  created  by  a  deed  for 
which  payment  had  been  made.    It  is  difficult  to  avoid  the  oon- 
dosion  that  if  the  easement  to  which  complainant  is 
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can  be  taken  without  ber  consent  simply  because  defendant 
If  ay  will  be  benefited  moie  than  she  will  be  damaged^  for  a 
like  reason  the  title  owned  by  Mr.  Edison  may  be  ignored* 
It  is  doubtless  true  that  the  parties  ought  to  have  been  able 
to  arrive  at  an  amicable  agreement;  but^  in  the  absence  of 
such  an  agreement^  the  defendant  had  no  more  right  to  remove 
this  stairway  than  he  would  have  had  to  trespass  upon  any 
other  portion  of  complainant's  estate  in  such  a  way  as  to  de- 
prive her  of  its  use^  and  then  say  to  her  that  he  had  provided! 
for  her  another  estate  just  as  valuable^  and  with  ^^^  which. 
she  should  be  satisfied.  I  know  of  no  law  which  will  justify 
nich  an  invasion  of  the  rights  of  property  belonging  to  one 
person,  to  serve  the  convenience  or  necessities  of  another.  It 
it  the  duty  of  the  courts  to  protect  persons  in  their  right  of 
property,  even  though  the  holdings  may  be  small,  instead  of 
justifying  a  trespass,  or  compelling  the  owner  of  the  property 
to  accept  something  else  in  the  place  of  it:  Gregory  v.  Nelson,. 
41  CaL  278 ;  Bitchey  v.  Welsh,  149  Ind.  214, 48  N.  E.  1031.  In 
Hm  case  a  definite  agreement  was  made  between  the  complain- 
ant and  her  grantors  for  the  use  of  this  easement  in  the  place 
it  was  then  located.  It  is  for  her  to  say  whether  the  agreement 
shall  be  preserved  in  its  integrity,  and,  before  it  can  be  changed, 
her  consent  must  be  obtained:  Dickenson  v.  Grand  Junction 
Canal  Co.,  15  Beav.  271 ;  HUls  v.  Miller,  3  Paige,  254,  24  Am. 
Dec  218. 

In  the  case  of  Stock  v.  Jefferson,  114  Mich.  357,  72  N.  W.  132, 
the  same  argument  was  used  that  is  urged  by  the  solicitors 
for  tha  defendants  in  this  case.  The  court  said:  ^'It  is  the 
daim  of  the  defendants  that  the  loss  to  the  complainant  caused 
by  the  diversion  of  the  water  is  trivial,  while  the  damage  the 
defendants  would  sustain  if  a  permanent  injunction  is  granted 
would  be  very  great,  and  that  therefore  the  injunction  ought  not 
to  be  allowed:  Citing  Potter  v.  Saginaw  etc.  Street  Ry.,  83 
Mich.  298,  47  N.  W.  217,  and  cases  there  cited ;  Torrey  v.  Cam- 
den etc.  B.  B.  Co.,  18  N.  J.  Eq.  293 ;  10  Am.  ft  Eng.  Ency.  of 
Law,  799,  and  note ;  Logansport  v.  Uhl,  99  Ind.  539,  50  Am. 
Sep.  112.  None  of  these  authorities  establish  the  doctrine  that, 
where  one  trespassed  against  acts  promptly  after  notice  of  the 
trespass,  equity  will  not  interfere,  where  the  trespass  is  of  a 
eontinning  nature  and  is  irreparable  in  its  character.  An 
examination  of  these  cases  will  show  either  that  it  was  doubtful 
if  any  damage  would  be  done,  or  the  complainant  had  not 
acted  promptly  in  appealing  to  equity.    It  does  not  appeal  ta 
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yii€^e  lenie  of  justice  to  say  that  the  exercise  of  a  right  possesMd 
IS  not  of  as  much  benefit  to  the  possessor  as  the  taking  of 
that  right  from  the  owner  would  be  to  the  trespasser,  and 
flieref ore  the  trespasser  should  be  allowed  to  continue  his  ^^^ 

trespass The  defendants  knew  the  complainant  wsb 

opposed  to  what  they  did.  He  forbade  their  acts,  and,  when 
they  continued  them,  he  caused  a  copy  of  a  decree  made  more 
than  forty  years  ago  in  favor  of  his  grantors  to  be  served 
upon  them,  and,  when  they  paid  no  attention  to  all  this,  with- 
out unreasonable  delay  he  appealed  to  the  court  If  they  have 
expended  considerable  sums  of  money  in  committing  this  tres- 
pass, it  is  their  own  fault,  and  they  must  lose  it.  It  is  urged 
very  earnestly  by  counsel  that  Mr.  Stock's  right  to  t"*^^*"^ 
his  dam,  and  to  use  the  water  that  would  naturally  come  to 
his  mill,  must  give  way  to  the  right  of  the  public  to  impn>ie 
the  highways,  to  drain  lands,  and  to  generally  improve  the  ooun* 
try.  It  is  sufficient  reply  to  this  argument  to  say  that  it  has 
long  been  the  fundamental  law  of  the  land  that  a  man  is  not  to 
be  deprived  of  his  property  without  due  process  of  law  snd 
without  compensation^' :  Hall  v.  Ionia,  38  Mich.  493 ;  Koqpman 
T.  Blodgett,  70  Mich.  610, 14  Am.  St  Bep.  527,  88  N.  W.  649; 
Haslett  V.  Shepherd,  85  Mich.  165,  48  N.  W.  533;  Lathrop  v. 
Eisner,  93  Mich.  599,  53  N.  W.  791 ;  Wals  v.  Wals,  101  Mich. 
167,  59  N.  W.  431 ;  Kent  Furniture  Mfg.  Co.  v.  Long,  111 
Mich.  383,  69  N.  W.  ^57 ;  Hall  v.  Nester,  122  Mich.  141,  80 
N.  W.  983;  1  High  on  Injunctions,  sec.  804;  Coming  v.  Troy 
Iron  etc.  Factory,  40  N.  T.  191;  Jones  on  Easemente,  sec 
S18;  Qregory  v.  Nelson,  41  Cal.  278;  Jaqui  v.  Johnson,  27 
N.  J.  Eq.  526;  Johnson  v.  Jaqui,  27  N.  J.  Eq.  552;  Manning 
▼.  Port  Beading  B.  B.  Co.,  54  N.  J.  Eq.  46,  33  Aa  802;  Bitdiqr 
T.  Welsh,  149  Ind.  214,  48  N.  E.  1031;  Washburn  on  Ease- 
ments, 4th  ed.,  800 ;  10  Am.  ft  Eng.  Bney.  of'  Law,  Sd  ed., 
429. 

The  circuit  judge  should  have  granted  the  injunction  ss 
prayed.  It  is  doubtless  true  it  will  cost  the  defendant  a  good 
deal  to  restore  to  the  complainant  the  easement  as  it  existed 
when  the  suit  was  brought,  but  the  defendant  alone  is  to  blame 
for  the  situation.  All  the  work  done  in  the  removal  of  this 
stairway  has  been  done  since  this  proceeding  was  b^un.  The 
defendant  preferred  to  act  without  waiting  for  the  court  to 
determine  the  controversy.  In  doing  so  he  acted  at  his  peril, 
and  is  justly  ***  chargeable  with  the  consequences.  He  should 
be  required  to  restore  the  easement  as  it  edsted  when  this  bill 
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was  fllecL    A  decree  will  be  entered  in  accordance  with  this 
0pinion^  with  coats  of  both  courts. 

Montgomery,  C.  J.,  and  Grant,  J.,  concurred  with  Moore,  J. 

MSL  JDSTIOB  HOOKEB  dissented,  and,  speaking  of  the  rights 
<f  the  complainant,  said:  "Undoubtedly,  she  has  a  legal  right  to 
liaTe  the  stabrs  maintained  until  the  end  of  time,  unless  the  building 
should  be  burned,  in  which  case^  under  the  terms  of  her  contract, 
thej  could  only  be  rebuilt  at  the  place  where  the  defendants  haye 
put  them.  No  matter  how  great  the  inconyenience  to  the  defend 
ants,  and  how  little  she  would  be  inconyenienced  by  the  change^ 
she  may  insist  upon  her  'pound  of  flesh.'  To  obtain  it,  howeyer, 
she  must  go  to  a  court  of  law,  for  it  is  not  the  proyince  of  a  court 
of  equity  to  grant  injunctions  to  enforce  strict  legal  rights  of  this 
character,  when  full  compensation  can  be  glyen  in  an  action  at  law, 
and  wh^'e  the  remedy  by  injunction  would  be  a  much  greater 
hardship  upon  the  defendants  than  the  change  would  be  to  her.  ▲ 
number  of  cases  sustain  the  proposition  that  an  injunction  is  a 
matter  of  grace,  not  of  right;  that  it  issues  only  when  irreparable 
injury  is  threatened,  and  neyer  when  there  is  a  plain  and  adequate 
remedy  at  law. 

** Again,  a  court  of  equity  may  deny  such  relief  in  any  case  where 
the  injunction  wiU  bear  with  especial  seyerity  upon  a  defendant, 
while  the  complainant  will  be  a  comparatiyely  light  sufferer  if  it 
be  denied,  as  the  roles  applicable  to  specific  performance,  to  which 
this  case  is  analogous,  show:  McBryde  y.  Sayre,  86  Ala.  458,  5 
8outh.  791;  Trustees  of  Columbia  Ck>llege  y.  Thacher,  87  N.  Y.  311, 
41  Am.  Rep.  SOS;  Starkie  y.  Bichmond,  155  liass.  188,  29  N.  B.  770; 
Clarke  t.  Clarke,  1  Oh.  App.  Cas.  16;  Durell  y.  Pritchard,  1  Ch. 
App.  Cas.  251;  Edwards  y.  Allouez  Min.  Co.,  38  Mich.  46,  81  Am. 
Bep.  301;  Hall  y.  Bood,  40  Mich.  46,  29  Am.  Bep.  528;  Potter  t. 
Saginaw  etc.  Street  By.  Co.,  83  Mich.  297,  47  N.  W.  217;  3  Pomeroy's 
Bquity  Jurisprudence,  sec  1295,  note.  In  the  light  of  these  cases, 
we  cannot  say  that  all  inyasions  of  easements  are  remedial  by  in* 
Junction.  It  is  not  the  character  of  the  act  or  motiye,  but  the  na* 
ture  of  the  injury,  that  determines  the  right  to  injunctiye  reUef. 
When  we  find  that  there  is  a  plain  and  adequate  remedy  at  law, 
the  injunction  should  be  denied,  especially  if  to  grant  It  would  be 
to  impose  a  disproportionate  burden  upon  the  defendant."  Mr.  Jus- 
tice Lfong  concurred  in  the  dissenting  opinion. 


INJUNOnON.— AN  OASBMBNT  may  be  protected  by  injuno* 
tlon:  Watertown  y.  Cowen,  4  Paige,  510,  27  Am.  Dec  80,  and  note; 
Bobeson  y.  Pittenger,  2  N.  J.  Bq.  57,  32  Am.  Dec  412L    But  see 
Hall  T.  Bood,  40  Mich.  46^  29  Am.  Bep.  528^ 
Am.  Si.  Bm^  YoL  LXXXm- 
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BOYEB  T.  GRAND  RAPIDS  FIRE  INSURANCE  CO. 

[IM  meh.  4BS,  88  N.  W.  OL} 

IN8URANGS  —  FIBE  —  OONDITION&-8TOBINO  mXPIXV 
BIYBS.— If  a  lire  Insurance  policy  proYldea  that  it  shall  become 
▼old  If  gasoline  is  k^t»  used,  or  allowed  on  the  insured  premises^ 
the  pollcj  is  aroideA  by  temporarily  storing  a  small  quantity  of 
gasoline  to  be  used  in  a  gas<dine  stove  for  coohing  porposea 

IXSURANOB— FIRB^OONDITIONS  OONCBEU^INO  BX- 
PI/)8I VES  —  DESGBIPTION  OF  PRBBUSBS.— A  lire  insurance 
policy  on  a  three-story  bonding  described  tiierein  covers  a  <KKe- 
story  addition  to  snch  building  adjoining  to»  connected  therewith, 
and  for  a  long  time  preriously  thereto  used  and  occupied  in  connec- 
tion therewith,  so  as  to  ayoid  the  policy  for  the  unauthorised  stor- 
ing of  exploslres  in  such  addition. 

INSURANCB  —  FIRB  —  FOBFBITURBB.—  Statutes  designed 
to  prevent  forfeitures  of  Are  insurance  policies  by  the  violation  of 
any  condition  of  the  policy,  whoi  such  violation  has  been  without 
prejudice  to  the  insurer,  do  not  aj^ly  to  a  loss  occurring  during  a 
breach  of  the  contract  and  while  its  tarns  woe  being  violated  to 
the  prejudice  of  the  insurer. 

CONSTITUTIONAL  LAW  —TITLE  OF  STATtJTB.-«tatutes 
must  not  contain  provisions  contrary  to^  or  not  germane  to,  the  sub- 
ject matter  indicated  in  the  title;  but  the  body  of  the  statute  need 
not  contain  all  of  the  provlBions  it  might  contain  under  its  tltle^  to 
save  it  from  being  unconstitutionaL 

P.  Doran  and  M.  Brown,  for  the  appdlani 

Champlin  ft  Stone,  for  the  appellee. 

^■^  MOOBE,  J.  Prior  to  January  18, 1899,  plaintiff  owned 
a  stock  of  goods  in  the  city  of  Grand  Bapids,  upon  which  ihe 
defendant  had  a  one  thousand  dollar  policy  of  insnranoe, 
^*ihe  loss,  if  any,  payable  to  George  H.  Beeder,  trustee,  as  his 
interest  may  appear/'  The  plaintiff  desired  to  remove  the  stock 
to  Holland,  and  the  following  indorsement  was  made  upon 
the  policy:  "Permission  is  hereby  granted  to  remove  the  in- 
sured property  to  the  three-story,  composition  roof,  brici  build- 
ing, occupied  as  a  boot  and  shoe  store^  and  situated  at  No. 
72  East  Eighth  street,  in  the  city  of  HoUand,  Michigan.  In- 
surance to  cease  at  the  former  and  attach  at  the  latter  location 
from  12  o'clock  noon  on  the  eighteenth  day  of  January,  1899  * 

The  goods  were  at  once  removed  to  this  location.  The  por- 
tion of  the  store  in  the  three-story  building  was  about  twenty 
feet  by  fifty  feet  Just  back  of  this  portion  of  the  store  was 
a  one-storv  building  about  twenty  feet  by  thirty  feet,  both 
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poitioiiB  lutTing  been  xused  for  many  years  together  as  one 
store.  Both  portions  of  the  building  were  rented  by  plaintiff 
for  one  rental  price.  In  the  partition  was  a  large  opening 
where  there  had  been  a  door,  and  also  an  opening  where 
there  had  been  a  window.  Both  portions  of  the  building  were 
oocnpied  by  the  plaintiff,  though  the  major  portion  of  his 
goods  was  kept  in  the  front  portion.  He  had  a  rough  door 
hung  in  the  doorway,  which  fastened  from  the  inside  with  a 
string.  There  was  nothing  in  the  opening  made  for  a  window. 
The  policy  of  insurance,  among  other  conditions,  contained 
{he  following :  'This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be  void  if  the 
insured  now  has,  or  shall  hereafter  make  or  procure,  any 
other  contract  of  insurance,  •  •  •  .  or  if  the  hazard  be  increased 
by  any  means  within  the  control  or  knowledge  of  the  insured, 

•  ...  or  if  (any  usage  or  custom  of  trade  or  manufacture 
to  the  contrary  notwithstanding)  there  be  kept,  used,  or 
allowed  on  the  aboTe-described  premises  benzine,  benzole,  dy- 
namite, ether,  fireworks,  ^^'^  gasoline,  Greek  fire,  gunpowder 
exceeding  twenty-five  pounds  in  quantity,  naphtha,  nitroglycer- 
in or  other  explosives,  phosphorus,  or  petroleum,  or  any  of  its 
products  of  greater  infiammability  than  kerosene  oil  of  the 
United  States  standard  (which  last  may  be  used  for  lights,  and 
kept  for  sale  according  to  law,  but  in  quantities  not  exceed- 
ing five  barrels,  provided  it  be  drawn  and  lamps  filled  by  daylight, 
or  at  a  distance  not  less  than  ten  feet  from  artificial  light) ; 

•  •  •  •  provided,  a  loss  shall  occur  in  the  property  insured  while 
such  breach  of  condition  continues,  or  such  breach  of  condition 
IS  the  primary  or  contributory  cause  of  the  loss."  The  policy 
contained  no  agreement  indorsed  thereon  or  added  thereto 
varying  in  any  respect  the  printed  conditions  as  above  set  forth. 

It  is  the  claim  of  plaintiff  that  in  March  he  and  his  clerk, 
Mr.  Mensching,  hired  a  4*oom  over  the  store,  where  they 
intended  to  live,  and  to  get  their  own  breakfasts  over  a  gaso- 
line stove;  that  he  ordered  a  gasoline  stove,  which  was  to  be 
delivered  to  him  soon  thereafter,  and,  for  the  purpose  of  sup- 
plying this  stove  with  fuel,  he  bought  a  gallon  of  gasoline, 
which  was  put  in  a  one-gallon  can,  and  for  the  purpose  of  light- 
ing the  store  he  bought  five  gallons  of  kerosene  oil.  The 
ofl  and  gasoline  were  delivered  to  him  on  Monday,  and  placed 
by  him  in  the  rear  portion  of  the  store.  Prior  to  Monday, 
Mr.  Mensching  entered  into  other  employmoit,  and  Mrs.  Stew- 
art was  hixed  to  take  his  place  in  the  store.    She  worked  on 
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M ondaj  and  Tuesday.  It  is  the  claim  of  the  plaintiff  that  am 
Monday  noon,  when  his  clerk  was  gone  to  dinner,  he  used  about 
one  quart  of  the  gasoline  to  remove  some  spots  from  the  cloth* 
ing  which  he  wore.  On  Tuesday  evening  Mr.  Boyer  gave  a 
key  to  the  store  to  Mrs.  Stewart,  and  told  her  she  would  have 
to  open  the  store  in  the  morning,  as  he  was  going  to  Grand 
Bapids  that  evening,  and  would  not  return  in  time  to  open 
the  store  in  the  morning.  About  11  o'clock  at  night  the  store 
was  discovered  to  be  on  fire.  About  the  time  the  fire  was 
discovered  one  of  the  front  windows  was  thrown  forward  into 
the  **^  street  as  by  an  explosion.  This  was  quickly  followed 
by  an  explosion  which  threw  the  other  front  window  into  the 
street  The  fire  was  then  burning  in  the  front  portion  of  the 
store  with  great  intensity.  The  firemen  soon  arrived  and  quick- 
ly extinguished  the  blaze.  The  goods  in  the  front  portion  of 
the  store  were  so  badly  injured  as  to  constitute  a  total  loss. 
The  goods  in  the  rear  portion  of  the  building  were  not  injured 
by  the  fire,  and  there  was  but  little  fire  in  that  portion  of  the 
building.  The  firemen  entered  the  rear  portion  of  the  building 
from  the  rear.  They  found  the  oil  and  gasoline  cans  near  the 
middle  of  the  rear  portion  of  the  building.  The  oil  can  was 
about  half  full  of  oil.  The  gasoline  can  was  empty.  The 
cover  to  the  gasoline  can,  which  screwed  on,  was  gone,  and  it 
was  claimed  it  was  later  found  in  the  front  end  of  the  store, 
under  a  pile  of  partly  burned  goods.  Mr.  Boyer  did  not  go  to 
Grand  Bapids  aa  he  expected ;  he  says  because  he  was  not  feeling 
well,  and  because  he  thought  Mrs.  Stewart  might  have  trouble 
in  opening  up  the  store ;  and  he  denied  that  he  had  any  knowl- 
edge of  the  fire,  or  of  what  caused  it,  until  the  morning  after 
the  fire.  The  insurance  company  refused  to  pay  the  insurance, 
claiming  that  the  conditions  of  the  policy  had  been  violated  by 
allowing  gasoline  upon  the  premises  without  the  written  con- 
sent of  the  company,  and  also  claiming  the  plaintiff  was  re- 
sponsible for  the  burning  of  the  building. 

Upon  the  trial,  after  all  the  testimony  was  in,  the  circuit 
judge  directed  the  jury  to  render  a  verdict  for  the  defendant 
upon  the  theory  that  the  policy  was  void  because  plaintiff 
violated  its  conditions  by  allowing  gasoline  upon  the  premises. 
It  is  claimed  by  plaintiff  that  "forfeitures  are  not  favored  in 
the  law;  that  to  enforce  the  condition  in  the  policy  in  suit, 
it  18  the  duty  of  the  defendant  to  show  some  substantial  viola* 
tion  of  the  condition ;  it  must  not  only  show  a  violation,  but  it 
must  thow  a  violation  of  the  very  words  of  the  condition,  and^ 
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as  before  stated,  such  violation  must  be  substantial,  and  not 
merely  technical,  fictitious,  or  imaginary^^ :  Citing  Bates  v.  De- 
troit Mut  Ben,  «»  Assn.,  61  Mick  687,  17  N.  W.  67.  It  is 
said  that  having  gasoline  in  the  back  portion  of  the  building 
temporarily  was  not  such  a  violation  of  the  conditions  of  the 
policy  as  to  make  it  void :  Citing  Hynds  v.  Schenectady  County 
etc  Ins.  Co.,  11  N.  T.  664;  Williams  v.  Firemen's  Fund  Ins. 
Co.,  64  N.  Y.  569, 13  Am.  Bep.  620 ;  Smith  v.  German  Ins.  Co., 
107  Mich.  270,  65  N.  W.  236,  and  other  cases. 

It  is  insisted  the  last-named  case  should  decide  this  one  in 
iavor  of  plaintiff.  We  cannot  agree  with  counsel  in  that  conten- 
tion. In  the  last-named  case  the  gasoline  was  in  the  build- 
ing  for  the  purpose  of  being  used  by  the  painters  when  they 
were  making  ordinary  and  usual  repairs  to  the  building  by 
painting  it  where  it  needed  painting.  The  court  discussed  the 
questions  involved  at  length,  citing  many  authorities,  and  held, 
in  substance,  that  the  making  of  ordinary  repairs,  in  a  rea- 
lonable  way,  even  though  it  increased  the  risk  while  the  work 
was  going  on,  and  even  though  an  article  was  used  in  the  work 
the  use  of  which  in  the  business  carried  on  in  the  building 
was  prohibited  by  the  pdlicy,  would  not  avoid  the  policy;  that 
if  the  use  of  naphtha  at  the  time  and  in  the  manner  in  which 
it  was  used  was  reasonable  and  proper  in  the  repair  of  the 
building,  having  reference  to  the  danger  from  fire  as  well  as  to 
other  considerations,  it  would  not  render  the  policy  void,  but  the 
question  was  a  proper  one  for  the  jury.  The  case  proceeded 
upon  the  theory  that  it  was  in  the  contemplation  of  the  parties 
that  the  insured  building  should  be  kept  in  repair,  and  that 
what  it  was  reasonably  necessary  to  do  to  accomplish  that 
purpose  would  not  avoid  the  policy.  But  there  can  be  no 
such  claim  made  here.  It  is  a  well-known  fact  that  gasoline  is 
a  dangerous  article  to  have  in  and  about  a  building.  The 
parties  had  a  right  to  contract  that  it  should  not  be  allowed 
upon  the  premises  without  the  written  consent  of  the  company, 
^ey  made  such  a  contract.  Gasoline  was  brought  upon  the 
premises,  not  for  the  purpose  of  being  used  in  a  reasonable 
way  for  necessary  repairs,  but,  according  to  the  version  of  the 
plaintiff,  for  the  purpose  of  using  it  in  a  gasoline  stove  in  an 
upstairs  *••  room,  having  no  direct  connection  with  the  store, 
but  reached  from  an  outside  stairway.  Would  it  be  claimed 
that  a  gasoline  stove  coiQd  be  used  without  the  consent  of  the 
company,  and  that  its  use  would  not  invalidate  the  policy? 
If  not,  could  the  keeping  of  gasoline  be  allowed  on  the  prem- 
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ises  for  the  purpose  of  using  it  in  a  stove  without  the  consoii 
of  the  company,  and  the  policy  remain  good?  If  so,  how  mudi 
might  be  kept»  and  for  how  long?  It  eeems  to  me  to  aak  these 
questions  is  to  answer  them  against  the  claim  of  ihe  plaintiff. 
The  language  of  the  contract  is  plain  and  unambiguous^ 
and  the  parties  are  bound  by  it:  Yanderrolgen  t.  Manchester 
Fire  Assur.  Co.,  123  KicL  291,  82  N.  W.  46;  Imperial  Fiie 
Ins.  Co.  ▼.  County  of  Coos,  161  U.  S.  462,  14  Sup.  Ct  Bep. 
879;  London  etc.  Ins.  Co.  t.  Fischer,  92  Fed.  500;  Liverpool 
etc.  Ins.  Co.  v.  Ounther,  116  TJ.  S.  113,  6  Sup.  Ct  Bep.  306; 
Ostrander  on  Fire  Insurance,  2d  ed.,  sec.  25;  1  Wood  on  Fiie 
Insurance,  sec.  58.  The  other  cases  dted  by  counsel  are  easily 
distinguished  from  this  one. 

It  is  claimed  by  counsel  that  the  goods  which  were  insured 
were  in  the  three-story,  composition  roof,  brick  building,  while 
the  gasoline  was  in  ihe  one-story  building,  and  did  not  come 
within  the  prohibition  of  the  policy.  We  think  this  too  tech- 
nical. Permission  was  given  to  remove  the  insured  property  to 
the  three-story,  composition  roof,  bride  building,  occupied  as  s 
boot  and  shoe  stoie,  and  situated  at  No.  72  East  Eighth  street 
When  this  permission  was  granted,  No.  72  included  the  rear 
portion  of  this  store  as  well  as  the  front  portion.  Both  por- 
tions had  been  occupied  for  a  long  time  as  one  store.  When 
the  three-story  building  was  erected^  there  was  a  door  five 
feet  wide  and  a  window  three  feet  wide  in  the  rear  partition 
thereof.  When  the  one-story  addition  was  built,  the  window 
sash  and  the  door  were  removed,  and  both  portions  of  the 
room  for  many  years  were  used  as  No.  72  East  Eighth  street, 
and  were  so  used  by  the  plaintiff  when  the  fire  occurred.  Some 
of  his  stock  of  goods  were  there.  It  is  true  a  rough  door  had 
been  put  in  the  **^  doorway,  which  fastened  with  a  string 
upon  the  inside,  but  both  portions  were  used  aa  one  place  of 
business. 

It  is  said  there  is  no  evidence  in  the  case  tending  to  show 
that  the  gasoline  was  the  cause  of  the  fire;  that  the  fact  that 
the  rear  portion  of  the  store  did  not  bum  is  conclusive  that 
the  gasoline  in  no  way  contributed  to  the  loss;  and  that  the 
statute  of  1897  (2  Comp.  Laws  1897,  sees.  6180,  5182)  was 
designed  to  prevent  the  forfeiture  of  fire  insurance  policies  by 
the  violation  of  any  condition  of  the  policy,  when  such  vio- 
lation has  been  without  prejudice  to  the  insurer,  as  is  indicated 
by  its  title;  and  that,  if  we  are  guided  by  the  title  of  the 
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act,  this  case  comes  within  it  It  is  said  any  other  limitations 
in  the  body  of  the  act  are  unauthorized  and  void,  because  in 
conflict  with  section  20  of  article  4  of  the  constitution.  It  is 
also  said  the  act,  with  these  limitations  left  out,  is  complete, 
and  therefore  valid.  It  is  true  the  body  of  an  act  must  not, 
under  our  constitution,  contain  provisions  contrary  to,  or  not 
germane  to,  the  subject  matter  indicated  in  the  title;  but  we 
do  not  understand  the  body  of  the  act  must  contain  all  the 
provisions  it  might  contain  under  the  title  to  save  the  act  from 
being  unconstitutional.  The  body  of  the  act  contains  no  pro- 
visions not  germane  to  the  subject  indicated  by  the  title,  and 
not  authorized  by  it  In  the  absenoe  of  the  statute,  it  is  clear 
a  breach  of  the  contract  of  insurance  would  avoid  the  policy : 
Shelden  v.  Michigan  etc.  Ins.  Co.,  124  Mich.  303,  82  N.  W. 
1068.  The  statute  of  1897,  by  its  terms,  does  not  take  this  case 
out  of  that  rule.  The  loss  occurred  during  a  breach  of  the 
contract,  and  while  its  terms  were  being  violated.  The  stat- 
ute does  not  provide  that  under  such  circumstances  the  policy 
shall  be  valid. 
Judgment  is  afiirmed* 

The  other  justices  concurred. 


INSURANGB  —  PROHIBITBD  ARTIGLBS.*  Tbe  use  by  an  as- 
sured of  naphtha  or  benzine  on  the  insured  premises,  when  the  use 
or  keeping  of  such  articles  is  stipulated  against  in  the  policy,  avoids 
the  contract  of  insurance,  unless  such  use  is  incidental  to  the  busi- 
ness,  or  is  in  small  quantities  for  a  special  and  not  dangerous  pur* 
pose:  Wheeler  v.  Traders'  Ins.  Co.,  62  N.  H.  450,  13  Am.  St.  Rep. 
582;  Badger  v.  Platts,  08  N.  H.  222,  73  Am.  St.  Rep.  572,  44  Atl.  296. 
The  keeping  of  prohibited  articles  as  merchandise  for  sale  in  the 
usual  course  of  business  does  not  invalidate  such  a  policy:  Phenix 
Ins.  Oo.  T.  Walters,  24  Ind.  App.  87.  79  Am.  St  Rep.  257,  56  N.  B. 
257. 

TITLE  OF  STATUTB.— THB  SUFFIGIBNOY  of  tities  to  stat- 
utes within  the  constitutional  requirements  is  discussed  at  length 
in  the  monographic  notes  to  Crookston  v.  County  Gommrs.,  79  Am. 
8t  Bep.  46&486;  Bobel  v.  People,  04  Am.  St  Rep.  70-107. 
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COWIN  T.  HTJBST. 

[124  Hicta.  546,  83  N.  W.  274)' 

BBNBFIOIAL  ASSOCIATIONS  —  TRUST  IN  FAVOR  OF 
BlD^BlCIABY.^If  a  member  of  a  beneficial  aaaodatliHi  dealriiiff 
to  make  hl8  sod  In  law  his  boieficlary,  whicb  being  prohibited  bj 
the  articles  of  the  association,  he,  with  Its  consent,  makes  his  niece 
his  beneficiary,  with  her  written  agreement  that  upon  recdpt  of 
the  benefit  fund  she  will  pay  it  over  to  such  son  in  law,  she  may 
be  compelled  to  csrry  out  the  terms  of  the  trust  No  on^  but  the 
association  can  contest  its  yalidity. 

One  W.  Maxted  being  a  member  of  a  lodge  of  the  Ancient 
Order  of  United  Workmen  np  to  the  time  of  his  death,  his 
beneficiary  was  entitled  at  that  time  to  receive  the  sum  of  two 
thousand  dollars.  Mazted  during  his  lifetime  desired  to  make 
his  son  in  law,  Mr.  Gowin,  his  beneficiary,  but  this  being  pro> 
hibited  by  the  articles  of  the  association,  as  he  was  not  a  blood 
relative,  Maxted,  with  the  consent  of  the  association,  named  his 
niece,  the  defendant,  as  his  beneficiary,  taking  her  written  agree* 
ment  that  upon  his  death  and  the  receipt  of  the  benefit  fund 
she  would  pay  it  to  Mr.  Gowin.  Upon  the  receipt  of  the  drsft 
for  the  money  she  lefused  to  carry  out  the  agreement.  This 
action  was  brought  by  Gowin  to  prevent  her,  by  injunction, 
from  collecting  the  benefit  fund,  and  after  judgment  for  die 
eomplainant  the  defendant  appealed. 

Chaddock  &  Scully  and  A.  B.  Morse,  for  the  appellant. 

B.  J.  Bowman  and  N.  0.  Oriswold,  for  the  appellee. 


ORANT,  J.  The  claim  of  the  defendant  is  that  because 
Mr.  Gowin  had  no  insurable  interest  in  Mr.  Mazted's  life,  and 
could  not  be  made  a  beneficiary,  therefore  the  contract  between 
complainant  and  defendant  is  void,  as  against  public  policy, 
and  that  the  courts  will  not  afford  relief.  This  position  ignores 
another  legal  and  equitable  rule — that  a  trustee  **''  cannot 
be  heard  to  say:  '^  will  not  carry  out  the  trust,  because  the 
parties  had  no  legal  right  to  repose  the  trust  in  me.''  The 
Ancient  Order  of  United  Workmen  is  not  here  complaining. 
If  it  were,  a  different  question  would  arise.  There  was  no  at- 
tempt to  defraud  the  association.  It  was  fully  informed  of  the 
eituation,  and,  after  being  so  informed,  consented  to  pay  over 
the  money.  Upon  what  principle  of  justice  or  equity  can  the 
trustee  be  heard  to  say:  ''I  will  profit  to  the  full  extent  of  the 
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money  placed  in  my  hands  by  the  consent  of  all  parties,  al- 
though one  of  them  might,  if  it  chose,  contest  its  legality?'' 
If  the  association  had  issued  a  certificate  to  the  defendant,  and 
provided  therein  that  she  should  hold  the  money  in  trust  ta 
pay  his  creditors,  the  certificate  would  be  void,  if  the  association 
eaw  fit  to  make  that  defense;  but  if  the  association  should 
choose  to  waive  such  defense,  and  pay  over  the  money  to  the 
trustee,  neither  law  nor  equity  would  permit  the  trustee  to- 
profit  by  the  transaction,  and  keep  the  money.  The  rule  is- 
lettled  against  the  defendant  by  numerous  authorities :  Peek  v. 
Peek,  101  Ky.  423,  41  S.  W.  434;  Remington  ▼.  Ward,  78  Wis. 
539,  47  N.  W.  659;  Gilmore  ▼.  Roberts,  79  Wis.  450,  48  N. 
W.  622;  Wells  v.  McGeoch,  71  Wis.  196,  35  N.  W.  769;  Hurd 
V.  Doty,  86  Wis.  1,  56  N.  W.  371 ;  Standard  life  etc.  Ins.  Co.  v. 
Catlin,  106  Mich.  138,  63  N.  W.  897;  Hosmer  v.  Welch,  107 
Mich.  474,  65  N.  W.  280,  67  N.  W.  £04;  Woodruff  ▼.  Tilman,. 
112  Mich.  188,  70  N.  W.  420.  The  sole  parties  concerned  in  the 
validity  of  this  transaction  are  Mr.  Cowin  and  the  association. 
If  they  are  satisfied,  it  does  not  lie  in  the  mouth  of  the  defend- 
ini  to  complain.  She  has  no  equities.  She  paid  nothing.  Mr. 
Cowin  parted  with  his  interest  in  the  homestead,  worth  six  hun* 
dred  dollars,  in  consideration  of  making  this  agreement,  and  be- 
tides paid  Mr.  Maxted^s  assessments  for  several  years. 
The  decree  is  affirmed,  with  costs. 

The  other  justices  concurred. 


KITTUAIi  BENEFIT  INSUEANGB.— For  features  of  the  law  es- 
pedaUj  applicable  to  mutual  or  membership  life  or  aceideut  Insur- 
aaee^  see  the  extended  note  to  Lake  t.  Minnesota  etc.  Assn.,  S3 
Am.  at  B^.  54a^79. 
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BBNAXTD  T.  STATE  COTIHT  OF  MEDIATION  AND  AE- 

BITRATION. 

[124  Mich.  648,  8S  N.  W.  620.] 

OONSTITUTIONAD  LAW— COURTS  OP  ARBITBATION.- 
The  creation  of  a  state  court  of  mediation  and  arbitration  for  tlie 
amicable  adjustment  of  differences  betweoi  employers  and  em- 
ployte  in  certain  cases  is  authorised  by  a  constitutional  proTislon 
tliat  the  legislature  may  establish  courts  of  conciliation,  with  sui^ 
powers  and  duties  as  may  be  prescribed  by  law. 

CONSTITUTIONAL  LAW-OPFIOB.  AFPOINTBCBMT,  IN- 
STEAD OF  BLBCTION.— Under  a  constitution  authorising  the  es- 
tablishment of  courts  of  conciliation,  the  legislature  may  provide  for 
the  appointment  of  the  members  of  the  court,  instead  of  requiring 
their  election  by  the  people. 

COURTS  OF  MEDIATION  AND  ARBITRATION  DO  NOT 
POSSESS  POWER  TO  GRANT  RBIHEARINGS,  unless  the  sUtnts 
creating  them  contains  a  grant  of  such  power. 

COURTS  OP  MEDIATION  AND  ARBITRATION.— WRIT 
OF  MANDAMUS  OR  PROHIBITION  MAY  ISSUE  to  Tscats  or 
stay  further  proceedings  under  a  void  order  for  a  rehearing  issued 
by  a  state  court  of  mediation  and  arbitration  in  a  case  already  de- 
cided by  it 

COURTS  OP  MEDIATION  AND  ARBITRATION  —  RIGHT 
OP  APPEAL  FROM  DECISIONS  OF.— Unless  the  statute  creating 
a  court  of  mediation  and  arbitration  expressly  or  by  plain  impli- 
cation provides  for  an  appeal  from  its  decisions,  no  appeal  can  bs 
taken. 

J.  H.  Pound  and  G.  F.  Monaghan^  for  fhe  rdators. 

Bowen,  Douglas  &  Whiting,  for  the  respondent. 

^^  MOOBE,  J.  Pingree  &  Smith  are  engaged  in  the  bust- 
ness  of  manufacturing  boots  and  shoes  in  the  city  of  Detroit^ 
and  have  a  good  many  men  and  women  in  their  ^^^  employ. 
Prior  to  December  16,  1899,  differences  arose  between  the  em- 
ployers and  employed  over  the  scale  of  wages.  December  16, 
1899,  an  agreement  was  signed  by  Pingree  &  Smith,  on  the 
one  side,  and  Timothy  O'Connor  and  Ernest  A.  AUen,  <m 
the  other  side,  representing  the  employed,  reading  in  its  mate* 
rial  part  as  follows:  '^eing  unable  to  agree  on  prices  of  the 
following  work,  we  hereby  jointly  request  an  arbitration  of  the 
same  by  your  honorable  board,  agreeing  to  abide  by  your  de- 
cision.    Prices  to  remain  in  force  until  May  1,  1900/* 

A  hearing  was  had  before  the  court.  The  taking  of  testi- 
mony was  completed  March  9,  1900,  and  the  case  was  argued 
by  the  counsel  for  the  respective  parties.    On  March  Slst  the 
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•court  made  a  decision  in  writings  and  filed  the  same  in  the  ofl^e 
•of  the  connty  clerk  of  Wayne  county  April  19>  1900.  Pingree 
A  Smith  were  dissatisfied  with  the  decision  of  the  court,  snd  on 
April  6th  moyed  for  a  rehearing  of  the  case.  June  23^  1900, 
the  court  granted  the  motion  for  a  rehearing.  The  relators 
jiak  for  a  writ  of  prohibition  or  a  writ  of  mandamus,  or  other 
appropriate  writ,  to  preyent  the  respondent  from  rehearing  the 
controyersy. 

It  is  the  claim  of  the  relators  that,  when  the  court  rendered 
its  decision,  it  exhausted  its  powers,  and  had  no  authority  to 
grant  a  rehearing.  Three  questions  are  involved  in  this  pro- 
^seeding:  1.  The  existence  of  the  court  of  mediation  and  ar- 
bitration; 2.  Its  power  to  grant  a  rehearing  after  it  has  once 
decided  a  controversy  submitted  to  it;  8.  Have  the  relators 
^flought  a  proper  remedy? 

The  existence  of  the  court  is  attacked  by  the  attorneys  who 
argue  the  case  and  submit  briefs  in  the  interest  of  Pingree  ft 
Smith  upon  constitutional  grounds.  We  cannot  state  their 
position  more  clearly  than  by  quoting  from  brief  of  counsel: 
'The  act  under  which  this  court  of  mediation  and  arbitration 
^aa  organized  is  unconstitutional.  By  section  1  of  ^^  article 
6  of  the  constitution,  the  judicial  power  is  vested  in  one  supreme 
oourt,  in  circuit  courts,  in  probate  courts,  and  in  justices  of  the 
peace.  Municipal  courts  of  civil  and  criminal  jurisdiction  may 
he  established  by  the  legislature  in  cities.  By  section  23  of 
article  6,  the  legislature  may  establish  courts  of  conciliation, 
with  such  powers  and  duties  as  shall  be  prescribed  by  law. 
Tbe  general  scheme  of  the  constitution,  as  far  as  it  relates  to 
judicial  ofRcers,  is  for  their  election,  and  not  for  their  appoint- 
ment, as  shown  by  article  12,  which  provides  for  impeachments 
and  removals  from  office.  Section  4  of  that  article  provides 
that  no  judicial  officer  shall  exercise  his  office,  after  an  im- 
peachment is  directed,  until  he  is  acquitted;  and  section  5  of 
that  article  provides  that  the  governor  may  make  a  provisional 
appointment  to  fill  a  vacancy  occasioned  by  the  suspension  of 
an  officer,  until  he  shall  be  acquitted,  or  until  after  the  election 
and  qualification  of  his  successor:  Chandler  v.  Nash,  5  Mich. 
409.  Section  23,  article  6,  of  the  constitution  provides  for  the 
•establishment  of  courts  of  conciliation ;  and  by  'courts'  here,  as 
well  as  elsewhere  in  the  constitution,  is  meant  a  permanent 
organization  for  the  administration  of  justice,  and  not  a  special 
tribunal  provided  for  by  law,  that  is  occasionally  called  into 
•axistence  by  particular  exigencies,  and  that  ceases  to  exist  with 
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fach  mgeacj:  Streeter  t.  Paton,  7  Mich.  341;  Shaibun  t.. 
Hooper,  40  Mich.  503 ;  Siflser  t.  Hoyt,  53  Mich.  186 ,  18  N.  W. 
(Ml.  If  the  administration  of  justice  embraces  the  enforcement 
of  the  orders  or  decrees  of  coiurts,  the  court  of  mediation  and 
arbitration,  being  deficient  in  anthority  given  by  the  l^iislatoie 
to  do  this,  is  not  such  a  court  as  is  meant  by  section  23  of  article- 
6 ;  for,  by  the  act  of  its  creation,  it  can  do  nothing  bnt  render  a 
decision  on  subjects  submitted  to  it  in  a  particular  way,  and 
file  its  decision  with  the  county  clerk.  The  constitution  pro- 
vides for  the  formation  of  a  court  of  conciliation,  while  the 
act  provides  for  the  establishment  of  courts  of  mediation  and 

arbitration,  which  are  not  courts  of  conciliation Under 

the  act  there  is  no  authoril^  given  to  the  judges  or  members 
of  the  court  to  compel  the  appearance  of  either  party,  nor  ia 
there  any  method  of  composing  the  differences  or  questions  in. 
dispute  by  turning  over  the  parties  to  a  court  with  authority 
to  enforce  its  decrees.  From  the  terms  of  the  act  it  is  clear 
that  whoever  drafted  it  had  in  mind  the  definition  given  above 
of  'arbitration,'  ^^  which,  as  that  definition  says,  usually  im* 
plies  a  tribunal  without  power  to  compel  attendance.'' 

It  is  true  that  as  to  the  members  of  the  supreme  court,  the 
circuit  judges,  judges  of  probate,  and  justices  of  the  peace,  the 
constitution  provides  that  they  shall  be  elected;  but  we  think 
it  is  not  open  to  question  that,  if  the  constitution  did  not  re- 
quire these  judicial  officers  to  be  elected,  but  authorised  the 
legislature  to  establish  these  courts  and  prescribe  their  powers 
and  duties,  it  would  be  entirely  competent  for  the  legislature  to 
do  so.  This  is  just  what  is  done  by  section  23,  article  6,  of  the 
constitution.  The  act  does  not  fail  because  the  legislature,  in, 
creating  the  court,  did  not  provide  its  members  should  be  elected. 

We  are,  then,  confronted  with  the  question.  Is  the  court 
of  mediation  and  arbitration  a  court  of  conciliation?  Whea 
the  constitutional  convention  met  which  framed  our  present 
constitution,  in  1850,  courts  of  conciliation  had  been  in  practi- 
cal operation  in  Norway  for  more  than  fifty  years.  They  had 
accomplished  most  excellent  results  in  the  way  of  harmonizing 
differences  between  parties  who  were  otherwise  likely  to  resort 
to  litigation.  The  purpose  of  these  courts  was  to  create  an 
inexpensive  and  speedy  tribunal,  before  whom  parties  between 
whom  differences  had  arisen  in  civil  cases  must  go  before  re- 
sorting to  the  courts  of  law  for  relief.  The  parties  were  re- 
quired to  appear  personally  and  without  coimsel,  and  state 
tiieir  differences,  and  present  sudli  proofs  as  they  could  in  sap- 
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IK>rt  of  their  respective  claims.  It  was  the  duty  of  the  court 
to  advise  with  the  parties,  and,  if  possible,  to  bring  about  aa 
amicable  settlement  of  their  differences,  and  have  them  de- 
part as  friends,  and  not  enemies.  If  an  amicable  settlement 
was  agreed  upon,  a  judgment  was  entered,  which  would  have 
the  same  effect  as  a  judgment  in  any  court.  As  these  courts 
were  first  constituted,  if  the  parties  did  not  agree  upon  an 
amicable  settlement  they  were  left  to  their  remedy  in  the  courts 
of  law;  but,  as  we  shall  see  later,  further  powers  were  after- 
ward conferred  upon  them. 

^'^  Interesting  descriptions  of  courts  of  conciliation  are  to 
be  found  in  68  Atlantic  Monthly,  402,  and  72  Atlantic  Month- 
ly, 671.  Courts  of  a  like  character  had  also  been  in  operation 
with  most  satisfactory  results  in  France  and  Sweden,  and 
possibly  in  some  other  countries  of  Europe.  It  is  possible 
that,  because  of  the  results  attained  by  these  inexpensive  and 
speedy  tribunals,  the  framers  of  the  constitution  were  led  to 
incorporate  in  it  section  23,  article  6,  which  reads :  'The  legis- 
lature may  establish  courts  of  conciliation,  with  such  powers 
and  duties  as  shall  be  prescribed  by  law.''  This  language  is 
simple  and  clear,  and  would  seem  to  give  the  legislature  abun- 
dant authority  to  create  courts  of  conciliation,  and  to  clothe 
them  with  as  little  or  as  great  power  as  to  the  legislature  seemed 
proper.  At  an  address  made  at  Michigan's  semi-centennial 
celebration.  Justice  Campbell  called  attention  to  this  constitu- 
tional provision.  He  had  no  doubt  of  the  authority  of  the 
legislature  to  create  these  courts,  and  expressed  regret  that 
the  legislature  had  not  brought  them  into  existence.  In  1889 
an  act  was  passed  by  the  legislature  entitled  ^'An  act  to  pro- 
vide for  the  amicable  adjustment  of  grievances  and  disputes  that 
may  arise  between  employers  and  employes,  and  to  authorize 
the  creation  of  a  state  court  of  mediation  and  arbitration." 
The  act  is  a  brief  one,  containing  but  ten  sections,  and  is 
very  general  in  its  provisions:  1  Comp.  Laws  1897,  sees.  559- 
568.  It  is  in  marked  contrast  with  the  edicts  or  statutes  calling 
these  courts  into  existence  in  some  of  the  countries  of  the  old 
world.  The  Norwegian  law  of  1824  relating  to  courts  of  con- 
ciliation  is  a  carefully  drawn  statute  of  eighty-seven  sections. 
It  has  been  amended  at  various  times.  In  1869  the  functions 
of  this  tribunal  were  considerably  enlarged.  These  courts  were 
primarily  instituted  for  the  purpose  of  being  peacemakers  in 
civil  causes,  and  had  no  authority  to  enter  judgment^  except 
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by  the  consent  of  the  parties.  As  a  rule,  resort  must  be  had 
to  them  in  civil  cases  before  the  aid  of  the  law  courts  could 
be  invoked.  By  the  later  amendments,  in  case  the  parties  do 
not  agree  to  an  amicable  settlement  ^"^  after  listening  to  the 
advioe  of  the  court,  the  court  is  anthorisedy  by  the  consent  of 
the  partie8>  to  arbitrate  the  differences  between  them,  and  in 
cases  involving  small  amounts,  may  adjudicate  the  controversy 
at  the  request  of  either  party. 

In  the  decision  of  this  case  we  are  not  aided  by  precedents 
The  constitution  of  the  state  of  Louisiana  makes  it  the  duty  of 
the  general  assembly  ''to  pass  such  laws  as  may  be  proper  and 
necessary  to  decide  differences  by  arbitration":  Const.,  2^  165^ 
A  law  was  passed  calling  into  existence  a  board  of  arbitraticm, 
conferring  upon  it  powers  of  a  very  similar  character  to  those 
with  which  the  court  of  mediation  and  arbitration  is  clothed. 
The  action  of  this  board  was  invoked  in  a  matter  of  difference 
arising  between  the  employ^  of  a  railroad  company  and  their 
employer.  The  railroad  company  sought  to  have  the  board 
of  arbitration  enjoined  from  proceeding  with  the  hearing.  Thifr 
the  court  refused  to  do.  In  disposing  of  the  case,  it  used  the 
following  language:  'It  is  in  place  here  to  state  that  the  board 
is  not  vested  with  judicial  functions.  It  sits  as  a  court  of  con- 
ciliation with  the  authority  to  formulate  a  decision  and  to  have 
it  recorded" :  New  Orleans  etc.  By.  Co.  v.  Board  of  Arbitration^ 
47  La.  Ann.  879,  17  South.  418. 

It  is  to  be  regretted  that  the  law  juuned  by  the  legislators 
is  not  a  more  perfect  one,  but  we  think  it  very  clear  that  tho 
power  conferred  upon  the  respondent,  if  exercised,  is  calculated 
to  bring  about  conciliations  between  those  employers  and  em- 
ployed between  whom  differences  have  arisen,  and  that  the  law 
was  enacted,  as  suggested  by  its  title^  to  provide  for  the  arnica* 
ble  adjustment  of  grievances  and  ^sputes  that  may  arise  be- 
tween employers  and  employed.  The  act  does  not  apply  to  all 
classes  of  cases,  and  the  aid  of  this  tribunal  is  not  a  pre- 
requisite before  bringing  an  action  in  a  court  of  law,  as  is  !«• 
quired  in  Norway  and  in  some  other  countries,  but  the  provi- 
sions of  the  act  are  intended  to  bring  about  amicable  adjust- 
ments of  differences.  We  are  not  concerned  with  the  ^*^  ex- 
tent of  the  power  conferred  by  the  legislature  upon  this  court, 
nor  with  the  effect  of  its  decisions.  Those  aie  questions  we 
reserve  until  they  are  properly  before  us.  The  act  does  not 
vndertake  to  confer  power  or  impose  duties  in  relation  to  alL 
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duBes  of  dyil  cases,  but  sach  power  as  it  does  confer  is  within 
the  constitutional  right  of  the  legislature. 

We  now  come  to  the  second  question:  Has  the  court  a  right 
to  grant  a  rehearing  after  it  has  once  rendered  its  decision? 
From  what  has  already  been  said,  it  is  apparent  that  the  pur- 
pose to  be  served  by  the  establishment  of  this  court  is  to  have  a 
speedy  and  inexpensive  disposition  of  the  differences  submitted 
to  it  It  was  not  the  purpose  of  the  legislature  to  create  what 
we  ordinarily  understand  by  a  court  of  law.  The  constitu- 
tion provides  that  these  courts  shall  have  such  powers  and  du- 
ties as  shall  be  prescribed  by  law.  The  law  which  called  this 
court  into  existence  is  the  limit  of  its  power.  The  act  no- 
where authorizes  the  court  to  grant  a  rehearing.  When  its  de- 
ddon  has  been  rendered  and  filed,  it  has  exhausted  its  power  in 
a  given  case.  Some  question  is  raised  by  counsel  as  to  the 
effect  of  the  decision  rendered  by  the  court,  and  the  method 
of  its  enforcement;  but  we  do  not  regard  that  question  as 
properly  before  us  in  this  proceeding,  and  do  not  pass  upon  it. 

We  now  come  to  the  final  question:  Have  the  relators  sought 
a  proper  remedy?  We  have  already  stated  that  the  court  had 
no  authority  to  act  further  in  the  proceeding.  The  statute  does 
not  provide  for  an  appeal  from  the  action  of  the  court  of 
mediation  and  arbitration.  It  has  been  repeatedly  held  that, 
nnless  the  statute  expressly  or  by  plain  implication  provides 
for  an  appeal,  none  can  be  taken:  See  Sullivan  v.  Hang,  82 
Mich.  555,  46  N.  W.  795,  and  the  many  cases  there  dted.  Sec- 
tion 191  of  1  Compiled  Laws  of  1897  provides  when  the  su- 
preme court  shall  have  general  superintending  control  over  all 
inferior  courts,  and  for  the  issuance  of  various  writs — among 
litem,  writs  of  prohibition  and  writs  of  ^"^  mandamus.  Sec- 
tion 9977  of  3  Compiled  Laws  of  1897  provides  when  writs  of 
prohibition  shall  issue.  This  section  of  the  statute  was  con- 
ttmed  in  Maclean  v.  Wayne  Circuit  Judge,  52  Mich.  257,  18 
If.  W.  396.  In  that  case  a  mandamus  was  ordered  to  vacate  a 
restraining  order  improperly  made,  and  a  writ  of  prohibition 
WIS  ordered  to  stay  further  proceedings  in  a  case  where  the 
court  attempted  to  exercise  jurisdiction  improperly :  See,  also, 
t  Green's  Practice,  827,  and  the  cases  there  cited.  The  writ  of 
mandamus  will  be  granted,  to  vacate  the  order  granting  a 
lehearing,  and  the  writ  of  prohibition,  staying  any  further  pro^ 
ceedings  in  the  cause  by  the  respondent 

The  other  justices  ooncuned. 
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provides  •  tax  flliftll»  80  &r  m  Hion^a  aw  lequired  to  be  paid 
to  the  boards  or  offieeia  of  aaj  iBstitatiaxL  or  commiaaioQ^  be 
paid  onit  ef  the  genend.  f  Bud  ib  the  state  treasury  to  the  proper 
board  or  officer,  at  sadi  times  and  in  such  aznonuts  aa  the  gen- 
eral aceovntixig  )mw%  ol  the  state  prescribe,  and  the  disbursing 
officer  of  sndi  board  or  commission  shall  render  his  acconnti 
to  the  auditor  gaieral  ther^mdei." 

It  is  claimed  that,  while  this  last  act  doea  not,  in  terms,  pro- 
Tide  ton  an  appropriation  of  any  moneys  to  pay  the  bounty  on 
best  sugar  manufactured,  yet  it  was  the  intent  of  the  legislature 
to  pnmde  by  the  act  for  such  bounty,  as  a  committee  of  the 
boose  of  zepresaitatives  caused  a  statement  to  be  made  showing 
ttie  different  smounts  neoessary  to  be  raised,  and  it  is  claimed 
dxat  in  thia  statement  was  an  eatimata  of  an  excess  of  bounty 
jver  the  tax  previously  raised,  amounting  to  forty-two  thousand 
vev«n  hundred  and  fourteen  dollars  asud  six  eents,  and  a  further 
estimate  of  the  amounts  needed  for  the  years  1899  and  1900 
nf  fifty  thensand  doUanrs  and  one  hundred  and  fifty  thousand 
dollars,  respectively.  On  the  other  hand^  it  is  claimed  by  the 
respondent  that  under  date  of  December  2  and  29,  1898,  the 
rehtor  presented  ita  daim  for  bounty  earned,  amounting  to 
sventy-^ght  thousand  four  hundred  and  fifty-one  dollars  and 
mmsi  cents,  which  presumably  covered  all  claims  to  the  eni 
of  file  year  1898;  and  thai  no  specific  appropriation  was  made 
by  the  act  of  1899,  nor  any  taxes  levied,  for  such  bounty.  Be- 
Istor  daima  that  there,  is  duo  it  for  aoch  bounties  the  sum  of 
Iwenty^four  thousand  two  hundred  and  sixty-two  dollars  and 
mnety^nine  cents.  The  accounts  were  presented  to  the  auditor 
general  by  the  relator  for  auch  amount,  and  payment  waa  re- 
fused. 

It  appears  that  the  relator  ia  a  corporation  organized  under 
tile  laws  of  the  state^  with  a  capital  stock  of  two  hundred  thou- 
sand dollars^  and  that  it  has  fully  complied  with  all  Ihe  provi- 
sions of  flie  act  of  189T  to  be  entitled  to  the  bounty  provided 
hj  that  act.  But  two  questions  are  raised:  1.  It  is  claimed 
Ihat  ftiem  is  rap  money  m  the  state  txeasoiy  with  which  to  pay 
the  bounty  elaimed,.  aa  the  aei  of  1899  made  na  appropriation 
for  a^  and  tbsndose  the  respondeat  properly  refused  to  draw 
a  wafrast  lor  the  same;  wbkl^  cm  the  other  hand,  it  is  daimed 
by  seMer  ilsfcaft  sippvopriation  ^^  was  made,  and  that  though 
the  act  of  1897  be  found  unconstitutional  and  void,  the  rdator 
itentiiAed  to  h«ve  the  beonty  psdd,  aa  thal^slatnre  haa  recog- 
idzid  by  the  act  €<  189^  the  ligM  e£  the  relator  is  have  the 
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bounties  earned  under  tbe  act  of  1897;  2.  It  is  elaimed  by 
respondent  Hiat  the  aet  of  1897  is  unconstitationaL 

We  will  discuss  the  last  proposition  first.    This  taxation  is 
for  no  such  public  purpose  that  it  can  be  upheld.    There  is  no 
power  in  the  state  to  authorize  a  tax  for  private  purposes. 
Taxes  can  be  levied  cmly  for  public  purposes^  to  accomplish 
some  government  end.    The  legislature  is  the  mere  creature  of 
an  organic  law,  deriving  all  its  power  from  the  constitution. 
Its  i>ower  within  those  limits  must  be  admitted  to  be  plenary, 
except  so  far  as  otherwise  specifically  limited;  but,  outside  those 
limits,  it  is  as  powerless  as  if  specifically  prohibited.    It  can- 
not take  the  property  of  A  and  give  it  to  B,  nor  can  it  tax  it 
for  the  benefit  of  B.    Here  is  a  private  corporation  now  calling 
upon  the  state  for  a  sum  of  money  to  aid  it  in  carrying  on  a 
private  business^  most  of  whidi  money,  if  paid,  must  come  out 
«f  the  pockets  of  people  who  are  not  engaged  in  that  business, 
and  who  have  no  interest  in  it.    It  is  claimed  by  the  relator 
that  this  is  not  a  gift  to  the  relator,  but  that  it  would  not  have 
engaged  in  the  business  but  for  this  ici  of  the  legislature;  that, 
in  reliance  upon  ihe  act,  it  built  a  plant  at  large  expense,  and 
that  it  complied  wi13i  the  provisions  of  the  act  requiring  it  to 
pay  to  tibe  produoers  of  be^  at  the  rate  of  four  dollars  per  ton; 
and  that,  tiierefore,  the  honor  and  integrity  of  the  state  are 
involved.    So  the  hanor  and  integrity  of  the  etate  might  be- 
eome  involved  imder  any  ether  act^  however  unconstitutional, 
wbich  'Qie  legidature  might  see  fit  to  pass.    What  may  have 
hrought  about  the  passage  of  the  act  of  1897  we  need  not  dis- 
enss,  the  only  question  being  whether  it  is  within  the  legislative 
power.    We  need  not  point  out  specifically  any  particular  pro- 
vision at  thel  constitatioii  whidi  it  violates.    It  is  void  whether 
it  eomes  within  any  of  the  express  provisions  of  the  constitu- 
tion or  not.    It  is  ^^  not  a  law,  but  an  act  which  attempts 
to  take  the  pri^rty  of  one  citiz^i,  and  turn  it  over  to  another; 
to  compel  one  class  to  donate  a  part  of  its  property  to  another. 
Under  the  express  terms  of  the  constitution^  private  property 
cannot  be  taken  for  private  use,  ev^i  with  compensation,  without 
the  owner's  consent,  nor  can  it  be  taken  for  public  use  withouit 
just  compensation.    There  is  no  claim  here,  nor  can  any  be 
made,  that  these  taxes  thus  imposed  under  the  act  are  for  any 
public  use;  nor  could  the  state  itself  carry  on  such  a  business. 

Counsel  for  relator  seek  to  uphold  this  legislation  by  sev- 
eral cases  cited  in  their  briefs.    Attention  is  called  to  Taylor 
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T.  Ypdlanti,  105  U.  S.  60,  in  which  it  wu  said:  "^  1859  the 
legislature  of  Michigan  paeeed  an  act  providing  for  the  pay- 
ment from  the  state  treasury  of  a  certain  sum,  by  way  of  bountyi 
for  every  bushel  of  salt  manufactured  by  any  individual,  com- 
pany, or  corporation,  from  water  obtained  by  boring  in  Michi- 
gan, and  exempting  from  taxation  property  used  for  such  pur- 
poses: Mich.  Laws  1859,  p.  551.  That  law  was  subsequently 
amended,  and  in  People  v.  Board  of  State  Auditors  (decided 
in  1861),  9  Mich.  327,  it  was  held  that  the  relator,  a  manu- 
facturing company,  acquired  a  vested  right  to  the  amount  of- 
fered by  the  original  act  for  all  salt  manufactured  prior  to 
the  amendatory  statute  reducing  the  bounty.  And  the  doc- 
trines of  that  case  were  reafiSrmed  in  East  Saginaw  Mfg.  Go. 
V.  East  Saginaw  (decided  in  1869),  19  Mich.  1259,  2  Am.  Sep* 
82,  after  the  passage  of  the  act  of  March  22,  1869.  The  dili- 
gence of  counsel,  aided  by  onr  own  researches,  has  not  disclosed 
any  adjudication  of  the  supreme  court  of  Michigan  prior  to 
May  26, 1870,  in  which  the  doctrine  of  these  eases  was  recalled.'* 

From  an  examination  of  the  cases  referred  to  in  the  above 
opinion  in  this  court,  it  is  evident  that  the  constitutionality  of 
the  salt  bounty  act  was  not  raised  or  passed  upon.  In  the  first 
case  a  mandamus  was  asked  to  compel  the  board  of  state  audi- 
tors to  allow  ft  claim  under  the  original  set,  as  the  board  had 
refused  payment  on  the  ground  that  a  subsequent  act  repealed 
the  former  one.  ^^  In  the  second  case  a  bill  had  been  filed 
to  restrain  the  collection  of  the  taxes  levied  upon  the  property 
of  complainant  (the  salt  manufacturing  company)  invested  in 
the  business  of  manufacturing  salt.  The  ground  for  filing  the 
bill  was  that  the  statute  in  force  when  the  complainant  com- 
menced its  manufacture  exempted  from  taxation  the  property 
employed  for  that  purpose;  and  complainant  insisted  that  this 
statute  was  a  contract  between  itself  and  the  state,  and  was  ir- 
repealable.  The  court  held,  however,  that  the  statute  was  noth- 
ing but  ft  bounty  law,  and  as  sudi  might  be  repealed  at  any 
time.  On  error  this  was  affirmed  by  the  supreme  oourt  of  the 
United  States:  East  Saginaw  Salt  Mfg.  Co.  t.  East  Saginaw, 
IS  WaU.  878. 

We  think  the  present  case  comes  squarely  within  the  reasoning 
of  this  court  in  People  ▼•  Township  Board  of  Salem,  20  Mich. 
452,  4  Am.  Bep.  400.  In  that  case  the  question  was  the  con- 
ftitutionality  of  an  act  permitting  certain  townships  to  issue 
bonds  In  aid  of  the  construction  of  a  railroad.    It  was  said  by 
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Mr.  Jnstioe  Cooley^  begiimmg  at  page  486:  '^ut  it  is  not  in 
the  power  of  the  atate^  in  m;  opinion^  under  the  name  of  a 
bounty^  or  under  any  other  coyer  or  subterfuge,  to  furnish  the 
capital  to  set  private  partiea  up  in  any  kind  of  business,  or  to 
subsidize  their  business  after  they  have  entered  upon  it.    A 
bounty  law  of  which  this  is  the  real  nature  is  void,  whatever 
may  be  the  pretense  on  which  it  may  be  enacted.    The  right  to 
hold  out  pecuniary  inducements  to  the  faithful  performance  of 
public  duty  in  dangerous  or  responsible  positions  stands  upon  a 
different  footing  altogether.    Nor  have  I  any  occasion  to  ques- 
tion the  right  to  pay  rewards  for  the  destruction  of  wild  beasts 
and  other  public  pests,  a  provision  of  this  character  being  a 
mere  police  regulation.    But  the  discrimination  by  the  state 
between  different  classes  of  occupations,  and  the  favoring  of 
one  at  the  expense  of  the  rest,  whether  that  one  be  farming  or 
banking,  merchandising  or  millings  printing  or  railroading,  is 
not  legitimate  legislation,  and  is  an  invasion  of  that  equality 
of  right  and  privilege  which  is  a  maxim  in  state  government. 
When  Hie  door  is  once  opened  to  it,  there  is  no  line  at  which 
we  can  stop,  ^^  and  say  with  confidence  that  thus  far  we  may 
go  with    safety  and  propriety,  but  no  farther.    Every  honest 
employment  is  honorable;  it  is  beneficial  to  the  public;  it  de- 
serves encouragement.    The  more  successful  we  can  make  it, 
the  more  does  it  generally  subserve  the  public  good.    But  it  is 
not  the  business  of  the  state  to  make  discriminations  in  favor 
of  one  class  against  another,  or  in  favor  of  one  employment 
against  another.    The  state  can  have  no  favorites.    Its  busi- 
ness is  to  protect  the  industry  of  all,  and  to  give  all  the  benefit 
of  equal  laws.    It  cannot  compel  an  unwilling  minority  to  sub- 
mit to  taxation  in  order  that  it  may  keep  upon  its  feet  any 
bnsineeB  that  cannot  stand  alone.    Moreover,  it  is  not  a  weak 
interest  only  tl^tt  can  give  plausible  reasons  for  public  aid. 
When  the  state  once  enters  upon  the  business  of  subsidies,  we 
diall  not  fail  to  discover  that  the  strong  and  powerful  interests 
ire  those  most  likely  to  control  legislation,  and  that  the  weaker 
will  be  taxed  to  enhance  the  profits  of  Ihe  stronger.    I  shall 
not  question  the  rigtft  of  the  people^  by  their  constitution,  to 
open  the  door  to  sudi  discriminations;  but  in  this  state  tiiey 
have  not  adopted  that  policy,  and  they  have  not  authorized  any 
department  of  the  government  to  adopt  it  for  them.'' 

On  page  496  of  the  case  it  was  said  by  Justice  Campbell: 
^t  has  been  said  to  be  too  dear  to  need  argument  that  it  would 


360  American  State  BspoETi^  You  83.  £MicL 

be  UBurpation,  and  not  legiilatioi^  to  take  the  prcyerly  of  A 
and  give  it  to  B.  It  mntt  be  on  the  aame  ground  equally  ille- 
gal to  tax  A  for  the  benefit  of  B;  for  the  amount  of  property 
taken  against  hie  will  cannot  make  any  difiEenaixse  in  the  priaei- 
ple ;  neither  can  it  make  the  wrong  any  leia  that  he  ham  oem- 
paniona  in  misery.  Taxation  for  private  ptirposea  ia  no  more 
legal  than  robbery  for  private  pnrpoeee.  And  where  an  enter- 
prise is  conducted  by  private  persona  f<v  their  own  private  ben- 
efit, the  public  authorities  having  no  control  over  tiie  expendi- 
ture, and  no  share  in  the  profits,  it  is  a  private  enterprise,  and 
not  a  public  on^  whether  large  or  small,  and  whether  profitable 
or  unprofitable.  No  enterprise  can  be  properly  regarded  as 
a  public  enterprise  in  which  the  public  has  no  voice.  For  the 
expenditure  of  public  money  the  constitution  and  laws  provide 
public  ofiicers,  and  put  them  under  adequate  control  and  se- 
curity. The  money  of  the  people  belongs  in  thcf  custody  of  the 
agents  of  the  people.  Governments  ®^  cannot  delegate  public 
responsibilities  to  private  and  irresponsible  hands.^ 

These  views  have  been  affirmed  and  reaflSrmed  by  this  court: 
People  V.  State  Treasurer,  28  Mich.  499 ;  Anderson  v.  Hill,  54 
Mich.  477,  20  N.  W.  649;  Davis  v.  Board  of  Supervisors,  64 
Mich.  404,  81  N.  W.  406 ;  Dodge  v.  Van  Buren  Circuit  Judge, 
118  Mich.  189,  76  N.  W.  816;  Attorney  General  v.  Fingree,  120 
Mich.  660,  79  N.  W.  814. 

The  first  contention  of  counsel  for  relator  haa  no  more  aub- 
atantial  foundation  than  the  other.  The  act  of  1897  is  uncon- 
stitutional and  void;  and  yet  counsel  contend  that,  though  this 
be  found,  under  the  act  of  1899  it  is  entitled  to  the  bounty 
there  appropriated.  Coxmsel  dto,  in  support  of  this  proposi- 
tion, the  case  of  United  States  v.  Bealty  Co.,  163  F.  S.  427, 
16  Sup.  Ct.  Bep.  1120.  The  question  there  raised  was  entirely 
different  from  the  question  here.  Here  no  specific  appropria^- 
tions  were  made  by  the  act  of  1899  by  which  the  sugar  bounties 
could  be  paid,  and  the  legislature  has  not  recognized  the  relator's 
daim.  But  it  has  been  held  several  times  in  this  state  that 
an  unconstitutional  statute  is  a  statute  oi^jly  in  form,  and  lacks 
the  force  of  law,  and  is  of  no  more  saving  effect  to  justify  ac- 
tion tmder  it  than  as  though  it  had  never  been  enacted :  Mason 
V.  Perkins,  73  Mich.  803,  41  N.  W.  426;  Adsit  T.  Oamun,  84 
Mich.  420,  48  N.  W.  81. 

The  writ  of  mandamus  must  be  denied. 

The  other  Justices  concurred. 
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BOUNTIES.— For  a  cUscnsslon  of  the  nature  and  meaning  of 
bounties,  see  Ingram  y.  Golgan,  106  Gal.  113,  46  Am.  St.  Hep.  221, 
38  Pac  315,  89  Pac.  437.  For  an  appropriation  of  public  money 
for  tbe  payment  of  sugar  bounties,  see  State  y.  Moore,  50  Neb.  88, 
61  Am.  St  Rep.  538,  69  N.  W.  373,  and  for  a  discussion  of  tlie  con- 
stitutional authority  of  legislatures  to  lend  aid  to  private  or  quasi 
public  enterprises,  see  People  y.  Salem.  20  Mich.  452,  4  Am.  Bep. 
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BOLLAND  ▼•  O'NEAL. 

[81   Minn.   16,  83  N.   W.   4n.] 

TIHBBBp-GRANT  or  LIOBNSB.-A  grant  of  a  rigbt  to  an- 
ter  upon  land  at  any  time  within  a  apecifled  period,  and  cut  and 
remove  therefrom  all  of  the  standing  pine,  is  a  conveyance  of  an 
interest  in  the  land,  and  not  a  mere  license  revocable  at  wUl. 

TIMBER,  SALE)  OP —  NOTICE  TO  SUBSEQUENT  PUR- 
CHASER.—Persons  who  enter  into  the  possession  of  land  under  a 
grant  of  the  right  to  remove  the  timber  therefrom,  construct  log- 
ging camps,  and  engage  in  cutting  such  timber,  are  in  such  open 
and  adverse  possession  as  to  constitute  notice  of  their  right  to 
subsequent  purchasers  of  tlie  land.  The  facts  that  such  logging 
camps  are  more  extensive  than  required  to  remove  that  particular 
timber,  and  that  such  persons  are  engaged  in  general  logging  opei^ 
ations  in  the  vicinity  are  immaterial. 

J.  N.  Searles^  for  the  appellant. 

Calhoun  &  Bennett  and  0.  W.  Kent,  for  the  respondent 

*•  LEWIS,  J.  This  action  was  brought  to  recover  damages 
from  defendants  for  the  cutting  and  carrpng  awaj  of  pine 
timber  from  land  claimed  to  be  owned  by  plaintiff.  In  1894 
the  then  owner  of  the  land,  Wray,  executed  in  the  usual  form, 
under  seal,  a  certain  instrument  by  which  he  sold  the  standing 
pine  on  the  land  to  defendants  Mulvey  &  Carmichael.  The 
consideration  expressed  was  twelve  hundred  dollars,  and  the 
granting  clause  was  as  follows:  **  '*Do  by  these  presents  grant, 
bargain,  and  sell  unto  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  the  right,  privilege,  and  permission  to 
enter  upon  the  following  described  tracts  of  land  [description] 
at  any  and  all  times  prior  to  the  sixth  day  of  June,  A.  D.  1899, 
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on  which  lart-mentioned  date  fhia  pennit  ahall  oeue  and  ter- 
miiiate,  and  eat  and  lemoye  from  said  lands,  during  said  time, 
ttll  the  pine  timber  standing  or  being  thereon.'' 

Then  follows  a  covenant  of  seisin  as  to  the  land,  a  covenant 
of  warranty  of  title  to  the  timber,  and  an  agreement  on  part  of 
the  grantor  to  pay  the  taxes  upon  the  premises  during  the  life 
of  the  grant  This  deed  was  never  recorded.  On  October  10, 
1898^  Mulvey  ft  Carmichael  entered  into  a  contract  with  the 
other  defendants,  O'Neal  Brothers,  by  the  terms  of  which  the 
latter  firm  were  to  cut  and  remove  all  of  the  pine  upon  the 
premises  suitable  for  logging.  In  pursuance  of  this  agreement 
O'Neal  Brothers  entered  upon  the  land  and  removed  the  pine 
during  the  winter  of  1898-1899;  and  while  in  possession  the 
owner  of  the  land,  Wray,  conveyed  it,  without  reservation  of 
the  pine,  to  the  plaintiff.  At  the  trial  below,  plaintiff  had  a  ver- 
dict for  two  thousand  seven  hundred  and  seventy-three  dollars 
and  sixty  cents,  and  defendants  appeal  from  an  order  denying 
a  new  trial. 

The  deed  from  Wray  to  plaintiff  was  dated  January  19th, 
and  was  recorded  in  the  proper  county  January  26,  1899.  In 
October,  1898,  O'Neal  Brothers  entered  upon  the  land,  and  es- 
tablished a  logging  camp,  building  two  bams^  a  cook-house, 
sleeping  quarters,  ofiBce,  storehouse,  and  blacksmith-shop.  The 
land  consisted  of  one  hundred  and  twenty  acres,  and  a  road  ran 
through  the  center  forty,  east  and  west  One  forty  adjoined 
fhls  center  one  on  the  south,  and  the  other  on  the  north.  All 
of  the  buildings,  except  the  office,  were  located  on  the  central 
forty;  and  tiie  blacksmith-shop  and  storehouse  weie  on  the 
norUi  side  of  and  close  to  the  road,  and  the  cook-house  was  on 
ibe  south  side  of  and  dose  to  the  road.  The  other  buildings 
wetre  scattered  over  a  considerable  tract  of  land,  the  office  being 
located  on  the  northwest  coimer  of  the  south  f  oriy,  and  near  a 
branch  road  or  traiL  This  camp  was  established  for  the  accom- 
modation of  about  one  htmdred  men  and  many  horses^  and 
O^Neal  Brothers  occupied  it  with  a  large  force  of  men  and 
teams,  and  were  conducting  logging  operations  upon  lands  in 
{hat  viciniiy  during  the  months  of  November  and  December, 
1898,  January  and  February,  1899.  There  was  a  conflict  of 
testimony  as  ^"^  to  the  time  the  timber  was  cut  upon  the  land 
in,  question.  It  was  maintained  by  defendants  that  they  had 
cut  all  on  the  north  foriy  by  January  19th,  and  the  entire 
amount  by  February  7th,  while  plaintiff  claimed  that  most  of 
it  was  cat  after  February  7th.    This  latter  date  was  the  day 
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upon  whic3i  plaintiff  eerred  notice  npon  defendants  of  Ma  own- 
ership of  tile  land  and  timber.  The  cauae  was  tried  and  anb- 
mitted  by  the  court  below  npon  tiie  theory  that  fhe  deed  from 
Wray  to  defendants,  Mulvey  &  Caimichael,  was  only  a  license 
to  go  npon  the  land^  and  was  reroked  by  the  deed  from  Wray 
to  plaintiff;  hence  defendants  were  liable  for  the  timber  they 
cut  after  receiving  actnal  notice  of  the  revocation  by  that  deed. 
The  jury  was  instructed  to  return  a  verdict  for  tiie  plaintiff  for 
the  value  of  the  timber  cut  by  defendants  after  the  receipt  of 
Chat  notice. 

Defendants  rested  upon  the  fiieory  that  sucb  deed  was  a  con- 
veyance of  an  interest  in  the  land,  and  could  not  be  revoked  by 
fhe  mere  fact  of  a  subsequent  conveyance  of  the  land,  and  con- 
tended that,  although  their  deed  was  not  recorded,  they  were  in 
such  possession  of  the  premises  as  put  plaintiff  upon  notice  of 
flieir  rights  when  the  land  was  conveyed  to  him,  January  19, 
1899.  For  the  purpose  of  raising  that  question,  defendants  re- 
quested the  court  to  submit  to  the  jury  the  following  instruc- 
tion: 'If  the  jury  find  from  the  evidence  tiiat,  at  fhe  time 
plaintiff  took  his  deed  from  Wray,  the  defendants  O'Neal  Broth- 
ers were  occupying  the  land  in  question  witii  their  camp  build- 
ings, camp  outfit,  and  crew,  and  actually  cutting  and  remorii^ 
the  timb^  therefrom,  under  a  permit  previoody  granted  de- 
fendants Mulvey  ft  Carmichael,  by  Wray,  plaintifPa  grantor, 
then  they  will  find  a  verdict  for  the  defendants.''  The  request 
was  refused,  and  the  assignment  directed  to  this  point  is  the 
only  question  in  the  case  requiring  notice. 

The  deed  from  Wray  to  Mulvey  ft  Garmichad  was  not  a 
mere  license,  revocable  at  the  will  of  the  grantor.  It  was  ai 
effect  a  conveyance  of  the  pine,  with  the  privilege  to  go  upon 
fhe  premises  within  a  stipulated  time  and  remove  it.  As  be- 
tween the  grantor  and  grantees,  tiie  latter  had  the  absolute 
right  to  enter  upon  the  land  at  any  time  before  June  B,  1899, 
and  to  cut  and  remove  tiie  timber.  ^*  Such  a  deed  is  a  con- 
veyance of  an  interest  in  real  estate:  Pine  Co.  t.  Toaer,  56 
Minn.  288,  67  N.  W.  796. 

Was  the  possession  of  defendants  of  such  a  nature,  as  a  mat- 
ter of  law,  as  to  put  plaintiff  upon  inquiry?  The  natui«  of  the 
possession  in  such  cases  would  tend  to  be  in  accordance  witii 
tiie  nature  of  the  land,  and  tiie  uses  to  which  it  was  adapted. 
If  it  were  farming  land,  the  indicia  of  possession  would  more 
naturally  be  in  the  way  of  preparing  it  for  tilling  purposes.  K 
it  were  grazing  land,  the  preparation  for  permanent  possessios 
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would  likely  be  difiEerent.  Here  we  have  timber  land,  and  the 
chief  Tahie  ia  in  timber.  The  defendants  owned  that  timber, 
and  had  the  right  to  possession  of  the  land  in  order  to  remove 
it  Ag  between  themselyes  and  the  owner  of  the  land,  they 
weie  required  to  take  possessicm  only  in  soch  a  manner  as  would 
senre  their  purpose  in  removing  fiie  timber.  They  might  go 
in  at  night  or  stealthily  remove  it,  aa  timber  thieves  or  tres- 
passers, and  their  grantor  could  not  complain;  but,  as  to  sub- 
sequent purchasers,  such  temporary  possession  would  not  be 
sufficient  to  attract  notice.  But  O'Neal  Brothers  did  not  do 
it  that  way.  They  took  actual  and  open  possession  of  about 
tweatjr  aeres  of  the  central  portion  of  the  land,  along  the  roads, 
and  scattered  buildings  all  over  it  No  one  could  go  along  that 
msj  without  being  challenged  at  once  by  open^  notorious,  ad- 
verse acts  of  possession.  They  had  commenced  to  cut  the 
trees  down,  and  were  in  the  act  of  cutting  timber  upon  the 
land,  when  plaintiff  purchased. 

It  is  claimed  that  they  overdid  it  by  taking  possession  on  too 
laqie  a  scale— aa  though  a  passer-by  would  say:  ''These  people 
aie  not  in  possession  of  this  land  with  any  intent  to  remain  or 
to  take  oft  this  timber.  They  are  engaged  in  the  general  log- 
ging buaineea,  and  are  after  the  timber  on  some  other  land.'' 
The  law  of  notice  by  possession  is  based  upon  the  character  of 
the  acts,  aa  tending  to  show  a  purpose  of  maintaining  an  inter- 
est inconsistent  with  the  owner's  title.  And  such  acta  must 
be  such  aa  wiU  attract  the  attention  of  anyone  going  upon  the 
land.  Therefore,  the  more  open,  notorious,  and  visible  snch  acta 
aze,  if  conaistent  with  the  purpoee  in  view,  the  more  probabil- 
ity of  such  possession  being  known.  The  fact  that  defendants 
had  built  large  camps,  and  stationed  thereon  a  larger  crew  of 
mea  and  force  of  teams  than  was  necessary  to  log  the  one  bun- 
died  and  twenty  ^  acres  in  question,  was  not  inconsistent  with 
their  purpose  to  cut  the  logs  frcHn  that  land.  The  ordinary 
man  passing  by  while  such  operations  were  going  on  would  have 
no  possible  ground  to  assume  that  the  possession  was  without 
reference  to  the  timber  on  the  premises,  and  the  ordinary  per- 
ion  oontempLating  the  purchaae  of  tiie  land  under  such  cir- 
comstancea  would  want  to  know  ibe  meaning  of  those  opera- 
tiona. 

The  order  denying  defendants'  motion  for  a  new  trial  muat 
be  reversed  for  error  in  refnaizig  togive  the  inatmctmi  aa  atated* 

Order  xeversed  and  a  new  trial  granted. 
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STANDING  TIMBER  Is  an  Interest  In  lands  that  may  be  ac- 
quired by  deed,  and  the  fact  that  the  deed  provides  that  such  tim- 
ber must  be  removed  within  a  definite  period  does  not  prevent  the 
title  thereto  from  vesting  In  the  grantee:  Hee  v.  Benedict,  96  Mich. 
260,  89  Am.  St  Bep.  543,  67  N.  W.  17&  On  the  effect  of  a  llc«:i8e 
to  remove  timber,  see  Macomber  t.  Detroit  etc  Bk  Bb  Ooc,  lOB 
Mich.  491,  82  Am.  Bt  Bep.  718,  66  N.  W.  87a 


BTATB  T.  UNITBD  STATES  EXPBESS  OOMPANT. 

[81  Minn.  87,  88  N.  W.  46S.] 

00BP0RATI0N8  — DUTY  TO  FURNISH  INFOBMATION 
AS  TO  THEIR  BUSINESS.— If  the  state  has  a  legal  right,  through 
Its  officers,  to  call  upon  corporations  or  companies  for  information 
as  to  their  business,  they  cannot  be  permitted  to  determine  for 
themselves  whether  they  will  answer  or  not,  for  the  reason  that  it 
Is  not  possible  for  them  to  do  so.  It  is  their  duty  in  such  cases 
to  answer  candidly,  so  far  as  reasonably  possible,  and  to  state  the 
facta  which  they  dalm  excuse  them  for  not  answering  more  folly. 

EXPRESS  OOMPANIB8  —  YISITORIAIi  POWER  OP 
STATE  —INFORMATION  AS  TO  BUSINESS.— Express  companies 
are  not  corporations  subject  to  the  visitorlal  power  of  the  states  but 
partnerships  engaged  in  the  business  of  common  carriers,  and  as 
such  may  be  compelled  by  the  state  to  furnish  information  as  to 
all  of  their  property  and  business  within  the  state,  but  they  can- 
not be  compelled  to  furnish  information  as  to  their  interstate  busi- 
ness and  their  property  and  business  outside  the  state. 

EXPRESS  COMPANIES  —  CONTROL  AND  VISITORIAI» 
POWER  OF  STATE).— An  express  company  is  not  a  corporati<Hi, 
but  a  partnership,  and  has  the  same  right  to  do  business  In  the 
state  without  its  permission  and  free  from  its  control  and  visitorial 
power  as  any  other  Individual  or  partnership,  except  In  so  far  as 
its  business  within  the  state  is  affected  with  a  public  Interest,  and 
therefore  subject  to  public  control  and  regulation. 

EXPRESS  COMPANIES  are  not  subject  to  the  provisions  of 
the  Interstate  commerce  acts. 

< 

W.  B.  Douglassy  attorney  general,  and  CMlds,  Edgerton  Jk 
Wickwire,  for  the  appellant 

Davis,  Kellogg  ft  Severance,  for  the  respondent 

^  STABT,  C.  J.  The  railroad  and  warehouse  commission 
of  this  state,  pursuant  to  Laws  of  1895,  chapter  152,  submitted 
to  the  defendant  certain  questions  in  relation  to  its  business 
and  property,  and  required  it  to  answer  them.  The  defendant 
answered  the  questions  and  returned  full  information  so  far  as 
they  rdated  to  its  business  and  property  within  the  state,  but 
as  to  its  business  and  property  outside  of  the  state  and 
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as  to  its  interstate  business  it  made  no  answer.  Theieupon 
the  relator  commenoed  this  action  to  compel  ilie  defendant,  by 
mandamns,  to  make  answer  to  omitted  questions.  The  defend- 
ant answered  that  it  was  impossible  for  it  to  furnish  the  omit- 
ted information,  and  that  the  relator  had  no  power  or  right  to 
demand  of  it  such  information. 

■ 

The  trial  court  found  that  the  defendant  ia  not  a;  corpora- 
tion, nor  does  it  enjoy  any  franchises,  rights,  or  privileges  not 
by  law  accorded  to  natural  persons,  but  that  it  is  a  partnership 
engaged  as  a  common  carrier  doing  an  express  business  in  this 
state;  that  while  it  was  not  possible  for  the  defendant  to  an- 
swer the  omitted  questions  with  positive  accuracy,  it  was  and  is 
possible  for  it  to  make  answers  thereto  with  approximate  ac- 
curacy, but  to  do  so  would  impose  upon  it  labor  and  expense  so 
great  and  burdensome  as  to  render  the  request  of  the  relator 
imjust  and  nnreasonable;  that  such  information,  were  it  prac- 
ticable to  furnish  it,  would  serve  no  legitimate  purpose,  and 
would  have  no  bearing  upon  any  question  which  could  be  offi- 
cially or  lawfully  entertained  by  tiie  relator;  and  that  it  was 
not  legally  entitled  to  require  it.  As  a  conclusion  of  law,  the 
court  held  that  the  relator  was  not  entitled  to  any  relief,  and 
discharged  the  alternative  writ  The  relator  appealed  from 
an  order  den3ring  its  motion  for  a  new  trial.  The  relator,  by 
appropriate  assignments  of  error,  challenges  the  correctness  of 
the  findings  and  conclusions  of  the  trial  court. 

^  1.  Were  there  no  other  questions  involved  on  this  appeal, 
except  as  to  the  ability  of  the  defendant  to  furnish  the  omitted 
information  and  the  reasonableness  of  the  relator's  demand,  we 
should  hesitate  before  affirming  the  order  appealed  from.  It 
is  true  that  the  evidence  tends  to  show  that  to  furnish  all  of 
the  desired  information  would  involve  the  examination  of  some 
tweniy-five  millions  of  way-bills,  which  would  occupy  the  atten- 
tion of  thirty  experts  for  at  least  a  year,  and  then  the  informa- 
tion would  be  only  approximately  correct.  But  in  cases  where 
the  state  has  the  legal  right,  through  its  officers,  to  call  upon 
corporations  or  companies  for  information  as  to  their  business, 
they  cannot  be  permitted  to  determine  for  themselves  whether 
they  will  answer  or  not,  for  the  reason  that  it  is  not  possible  for 
them  to  do  so.  It  is  their  duty  in  such  cases  to  answer  can- 
didly, so  far  as  reasonably  possible,  and  state  the  facts  which 
they  claim  excuse  them  for  not  answering  more  fully.  Any 
other  rule  would  lead  to  abuses  and  evasions  not  to  be  tolerated* 
But  conceding  for  the  purposes  of  this  appeal,  without  so  de« 
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cifiBg;  that  it  WM  natonably  poanUt  for  tiie  defendant  to 
hare  answered  more  tniij,  it  doea  not  foUoir  tbat  the  oovt  encd 
in  not  leqniring  it  to  do  so,  Thia  would  depend  npon  the  ri|^t 
of  the  lehtor  to  leqmiw  of  fiie  defendant  fbB  omitted  infoniia- 
tion* 

2.  The  caae  then  tnmB  npon  the  legal  right  of  the  relator  to 
require  Ibe  defendant  to  famiflh  information  aa  to  its  interstate 
bndnesa  and  its  properly  and  bnaineaa  ontBide  of  the  atste.  If 
it  were  a  corporation,  domestic  or  foreign  (see  Gen.  Stata.  1894^ 
see.  8425),  the  state,  by  ita  anthoriaed  officers^  would  haTS  tbe 
nndonbted  right  to  require  full  information  aa  to  all  of  Ui 
business;  for  the  state  has  the  right  to  know  what  its  eveatm^ 
or  one  of  another  soTereignty  that  it  pemiita  to  come  into  the 
state,  is  doing.  If,  howerer,  it  be  not  a  corporation  endowed  bj 
law  with  special  franchises  and  rights,  but  a  partnerahip  exiBt- 
ing  by  yirtne  of  the  contract  of  its  membeiSy  then  the  state  pos- 
sesses none  of  the  visitorial  powers  which  it  may  exerdas  over 
corporations.  If  such  be  this  case,  then  the  state  haa  the  saane 
control  o?er  the  defendant,  and  the  aame  right  to  exact  inf oma- 
tion  from  it  tiiat  it  would  have  076r  and  fnmi  tiie  iBditidnl 
proprietor  engaged  in  the  bnsiness  of  a  eommon  carrier,  and 
not  otherwise. 

*®  The  legal  statna  of  the  defendant  is,  then,  aa  ininrtBat 
qnestion.  It  is  admittedly  a  joint  stock  oompany  organised 
in  the  state  of  New  York  by  an  agreement  between  ita  mem- 
beiB,  and  exists  independently  of  any  pnblie  grant  or  franAiae. 
We  hold  with  the  trial  conrt  that  the  defendant  ia  not  a  coipaia- 
tion,  bnt  that  it  is  in  fact  and  law  a  partnership^  having  many 
of  flie  characteristics  of  both  a  corporation  and  tiie  essential 
featnies  of  a  common-law  partnership.  It  ia  not^  howefer,  a 
legal  entity,  and  has  no  existence  apart  from  ita  membaa 
This  is  now  settled  by  the  decision  of  flie  highest  conrt  of  its 
origin,  and  we  need  not  further  discnsa  the  question:  Pe^e 
▼.  Coleman,  138  N.  T.  279,  31  N.  EL  96;  Whitman  T.  Hubbell, 
24  Blatchf.  240,  80  Fed.  81;  Hoey  ▼.  Coleman,  46  Fed.  fM; 
Chapman  r.  Barney,  129  U.  S*  677,  9  Sup.  Ct  Bep.  426. 

3.  The  defendant  not  being  a  corporation,  but  a  partner- 
ship, has  the  same  right  to  do  busineas  in  this  state  without  its 
permission,  and  free  from  its  contnd.  and  yisitorial  power,  as 
any  other  individual  or  partnershipi  But  it  is  a  eommon  car- 
rier, and  as  such  its  business  is  affected  with  a  public  mterest^ 
and  therefore  subject  to  public  control  and  regulation,  inetud- 
ing  its  chargea  for  its  servioes  aa  sudb  carrier,  as  to  adl  of  its 
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«tate  or  domestic  bnfiiness.  Therefore,  the  relator  had  the 
legal  right  to  demand  information  as  to  such  bnsinessj  and  all 
of  its  property  employed  therein  as  a  basis  for  such  public  reg- 
ulation of  its  business,  and  the  fixing  of  reasonable  rates  for 
its  lervioes.  The  defendant  answered  aU  questions  as  to  such 
business  and  property  to  the  satisfaction  of  the  relator*  The 
relator,  however,  had  no  legal  right  to  demand  of  the  defendant 
information  aa  to  its  businese  and  property  outside  of  the  state, 
or  as  to  its  interstate  businessy  except  so  far  as  the  same  was 
necessaiy  to  enable  the  relator  to  disiiharge  its  duties  as  to  the 
defendant^ 8  business  and  property  within  the  state:  Oen.  Stats. 
1894,  sec.  888. 

If  the  relator  was  charged  with  any  duty  as  to  the  taxation 
of  the  defendant,  it  might  be  necessary  for  it  to  obtain  the  in« 
formation  sought  in  this  case:  See  Adams  Exp.  Co.  t.  Ohio 
State  Auditor,  165  XJ.  S.  194,  17  Sup.  Ct  Eep.  305.  But  it 
is  not  This  duty' is  placed  upon  the  state  auditor:  See  Laws 
1897,  e.  309.  Kor  could  it  utilise  the  information  for  the  basis 
of  a  complaint  to  the  interstate  commerce  commission,  for  ex- 
press companies  organized  for  the  transaction  of  *^  the  ex- 
press business  on  their  own  account  are  not  subject  to  the  pro- 
visions of  the  interstate  commerce  acts  (United  States  v.  Mors- 
man^  43  Fed.  448) ;  nor  use  it  in  determining  reasonable  rates 
for  defendant's  serrices  as  to  its  domestic  business  as  a  carrier, 
for  sudi  rates  must  be  established  ''with  reference  solely  to  the 
amoant  of  bosiness  done  by  the  carrier  wholly  within  such  state, 
•  •  •  •  and  to  the  fair  value  of  the  property  used  in  conducting 
it,  without  taking  into  consideration  the  amount  and  cost  of  its 
interstate  business,  and  the  value  of  the  property  employed  in 
if*:  Smyth  v.  Ames,  169  IT.  S.  466,  18  Sup.  Ct  Bep.  418; 
Northern  Pac.  By.  Co.  v.  Keyes,  91  Fed.  47.  We  do  not,  how- 
ever, understand  that,  in  cases  where  the  same  property  ov 
plant  within  the  state  is  employed  by  tbe  carrier  in,*  conducting 
both  its  domestic  and  interstate  business,  it  is  not  proper,  in 
ilxing  a  rate  for  the  former,  to  ascertain  the  total  volume  or 
tonnage  of  each,  as  a  basis  for  apportioning  the  cost  of  repro- 
ducing the  plant  between  the  two.  But  no  such  question  is 
presented,  by  the  record  in  this  case. 

No  other  reasons  than  those  we  have  considered  are  suggested, 
and  none  occur  to  ua,  why  it  wae  neceasaiy  or  permiasible  for 
{he  relator  to  demand  the  information  in  question,  and  our  con- 
dusion  upon  the  whole  record  ie  that  it  was  not  legally  entitled 
to  insist  on  it  being  given,  because  it  was  not  reasonably  nece*- 
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laiy  to  enable  the  relator  to  diecharge  its  dutiea^  and  could 
lerre  no  neef td  purpose. 
Order  a£5rmed. 


BXPRDSS  GOMPANIBS.— On  the  nature,  rlgbts,  and  liabflltlei 
of  ezpreu  companies,  see  the  monographic  notes  to  BnllarA  t. 
American  Bxpreu  Oo.,  61  Am.  St  Bep.  860-386;  Plttsbnri^  etc. 
By.  Oo.  Y.  Mahoney,  02  Am.  St  Bep.  613-626. 

OOBPOBATIONfi.— VISITORIAIi  POWBRS  over  corporatioiii 
are  discussed  in  State  y.  Georgia  Medical  Society,  88  Ga.  808,  96 
Am.  Dec  408;  Sanderson  t.  White,  18  Pick.  32S,  20  Am.  Dec.  601; 
Begents  y.  Williams.  0  GUI «  J.  806^  81  Am.  Dec  72. 


BALDWIN  T.  GREAT  NOBTHEBN  RAILWAY  OOICPANT. 

[81  Minn.  247,  88  N.  W.  086.] 

OABNISHMBNT  OF  0ABBIEB8  —  DAM  AGES.  FOB  UN- 
BBIASONABLB  DELAY.—  Property  in  the  hands  of  a  common  ca^ 
rler  received  for  transit  to  a  place  outside  the  state  Is  not  subject 
to  garnishment  The  carrier  mnst  respond  in  damages  for  any 
loss  or  diminution  in  the  value  of  the  property  caused  by  unres- 
Bonable  delay  in  its  transportation,  by  reason  of  the  service  of  a 
garnishment  in  a  suit  between  the  consignor  and  a  third  person.  If, 
in  such  case,  the  carrier  has  placed  the  property  in  a  car  on  a 
sidetrack  for  transportation,  and  has  issued  a  bill  of  lading  to  the 
shipper,  the  fact  that  the  car  has  not  been  placed  in  a  train  at 
the  time  of  the  service  of  the 'garnishment  does  not  excuse  the  ca^ 
rler  for  unreasonable  delay  in  forwarding  the  property  to  its  des- 
tination. 

Sqnires  ft  Begg,  for  the  appellant. 

0.  J.  Oook,  for  the  respondents. 

■**  LOVELY,  J.  This  is  an  appeal  from  a  judgment  of  the 
municipal  court  of  Si  Paul  in  favor  of  plaintiffs,  who  complain 
of  the  unlawful  detention  by  defendant  of  a  carload  of  pota- 
toes while  being  transported  over  its  line  from  Anoka,  in  this 
state,  to  Chicago,  Illinois.  This  review  is  limited  to  ihe  ques- 
tion whether  the  findings  of  fact  support  the  conclusions  of  law 
upon  which  the  judgment  rests. 

The  facts  found  by  the  court  are,  in  brief,  as  follows:  The 
plaintiffs  were  partners  in  the  produce  business.  They  deliv- 
ered to  defendant,  at  its  station  in  Anoka,  a  quantity  of  pota- 
toes for  transportation  to  Chicago,  which  were  loaded  in  one 
of  defendant's  cars,  and  placed  on  a  sidetrack  for  shipment 
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The  loading  had  heen  completed^  the  defendant  had  accepted 
the  potatoes  for  transportation,  and  had  issued  to  plaintifFs  its 
bill  of  lading,  in  which  the  place  where  the  same  was  receiTsd 
and  the  place  of  destination  were  designated,  the  plaintiiPs 
firm  was  named  as  the  consignor  as  well  as  the  consignee  of  ftm 
property.  While  the  car  of  potatoes  was  still  awaiting  ship- 
ment on  a  regular  train  of  defendant's  road,  but  before  it  badi 
been  placed  therein  for  that  purpose,  a  garnishee  summom^ 
properly  issued,  was  duly  served  upon  defendant  in  a  soii 
against  plaintiffs  by  a  third  parly,  upon  the  claim,  regularly 
made,  that  the  property  of  plaintiffs,  above  referred  to,  shofuU 
be  arrested,  and  held  by  defendant  for  the  b^efit  of  the  plain- 
tiff  in  that  suit. 

The  carload  of  potatoes  was  hauled  by  defendant  to  St  Pan^ 
and  ^^  within  a  reasonable  time  notice  was  sent  to  plaintifBi^ 
at  Anoka,  of  the  service  of  the  garnishee  summons  upon  flie 
company.  After  the  arrival  of  the  potatoes  at  St.  Paul  tliej 
were  detained  and  held  by  defendant  in  observance  of  the  gar- 
nishee summons;  plaintiffs  were  again  notified  (this  time  si 
Chicago)  of  the  fact  and  reason  of  such  detention;  whereupon 
one  of  the  plaintiffs  came  to  St.  Paul  from  Chicago,  and,  upon 
negotiations  with  defendant  (while  reserving  the  right  to  da 
damages,  if  any,  for  delays),  secured  the  shipment  of  the 
to  its  destination,  where  the  potatoes  were  sold  at  a  loss  at 
forty-five  dollars  and  eighty-two  cents,  occasioned  by  the  de- 
tention of  the  same  for  five  days  at  St.  Paul,  which  detenikiB 
was  unreasonable  and  unnecessary,  unless  the  defendant  was 
required  to  retain  and  hold  the  same  by  the  garnishee  proceed- 
ings. 

The  trial  court  held  that  the  potatoes  were  perishable,  were 
in  actual  transit,  were  injured  by  the  unnecessary  delay,  snd 
that  the  garnishee  service  furnished  no  excuse  for  their  de- 
tention; also  that  the  expenses  of  the  trip  by  one  of  the  plain- 
tiSs  to  St.  Paul  to  secure  their  shipment  was  a  proper  item  of 
claim  by  plaintiffs;  and  ordered  judgment  for  tiie  loss  on  the 
potatoes  as  well  as  the  expenses  of  such  trip. 

We  think  there  is  no  doubt  that  the  findings  of  fact  show 
that  the  delay  occasioned  the  damages  to  the  extent  found,  and, 
if  it  is  not  excused  by  the  garnishment,  the  conclusions  of  the 
court,  and  judgment  thereon,  to  that  extent  must  be  sustained. 
This  view  involves  the  question  whether,  under  the  law  as  pre- 
viously laid  down  by  this  court,  the  garnishment  required  the 
defendant  to  retain  the  car  of  potatoes  subject  theretOb    It  wae 
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the  unquestionable  duty  of  the  common  carrier  to  fulfill  its 
eontract  of  carriage  unleea  it  was  prevented  by  legal  process 
from  doing  so,  and  this  is  the  question  which  we  are  reqiiired 
to  determine  in  this  case.  In  Stevenot  y.  Eastern  By.  Co.,  61 
Minn.  104,  63  N.  W.  256,  it  was  held  that  'property  in  the 
ihands  of  a  common  carrier  in  transit  to  a  place  outside  of  the 
«tate  is  not  subject  to  garnishment,  slthough  it  is  yet  within 
the  state  at  the  time  of  the  service  of  the  gamidiee  summons." 
This  rule  was  held  in  a  case  where  the  property  was  in  a  train 
already  made  up,  standing  on  a  siding  at  the  place  of  shipment 
The  defendant  in  that  case  disregarded  the  garnishee  sum- 
iiion%  *^  and  transported  the  property  to  its  destination, 
where  it  was  then  delivered  to  the  consignee. 

It  is  urged  by  the  defendant  that,  the  court  having  found 
{he  fact  that  defendant's  line  terminated  at  St  Paul,  its  duty 
to  the  plaintiffs  as  a  common  carrier  ended  there,  and  that  it 
owed  no  further  obligation  to  the  plaintiffs  than  to  transport 
their  property  to  that  point  (within  the  state),  which  fact 
would  distinguish  this  from  the  Stevenot  case.  The  answer 
io  this  contention  seems  to  us  very  dear.  Defendant  had  cou- 
tiacted  as  a  common  carrier  to  transport  the  potatoes  to  Chi- 
•eago,  and  was  bound  by  that  contract,  whether  it  hauled  its 
oar  over  its  own  road  or  other  lines. 

It  only  remains  to  be  considered  whether  defendant,  after 
having  received  the  carload  of  potatoes  on  its  sidetrack,  and 
fiven  its  bill  of  lading  to  the  shippers,  was  then  required  to 
forego  its  rights,  and  hold  the  proper^  because  it  had  been 
garnished,  instead  of  transporting  it  to  the  place  where  it 
was  stipulated  between  the  parties  it  should  be  delivered,  which 
was  its  plain  right,  under  the  terms  of  the  garnishee  statute: 
Gen.  Stats.  1894,  sec  5325.  We  are  unable  to  distinguish  this 
case  from  the  Stevenot  case  in  that  respect  It  is  true  that 
the  car  in  that  case  had  been  placed  in  a  train  for  shipment; 
in  this  case,  it  was  on  the  sidetrack,  to  be  placed  in  the  train 
as  soon  as  it  arrived.  But  the  contract  between  the  parties  for 
transportation  had  been  completed,  the  bill  of  lading  had 
been  delivered  to  the  consignors,  and  it  was  the  privilege  of  the 
carrier,  under  the  statute  last  cited,  to  retain  the  consigned 
property,  and  fulfill  its  contract  with  the  shippers,  which  alone 
entitied  it  to  compensation  for  carriage.  For  this  reason  the 
plaintiffs'  creditor  in  the  garnishee  suit  oould  not  arrest  it 
by  that  process  so  as  to  deprivo  fho  defendant  of  iti  right  un* 
der  such  eontract 
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Upon  tile  facts  found  with  reference  to  the  trip  of  one  of  the 
plaintiffs  from  Chicago  to  St.  Fanl,  we  are  unable  to  sustain 
the  conclii8i<ai  of  law  reached  by  the  trial  court  While  un- 
der proper  drcmnstances^  and  upon  proper  proofs,  it  might  be 
held  that  it  was  necessary  for  one  of  the  plaintiffs  to  come 
from  Chicago  to  St  Paul  to  secore  the  release  of  the  car,  t* 
diminish  the  damages  in  favor  of  defendant  which  would  other- 
wise be  suffered,  yet  the  plaintiffs  could  not  claim  reimburse- 
ment for  snch  expenses  unless  it  was  "^^  established  that  they 
were  necessary  and  reasonable  (1  Sutherland  on  Damages,  sec 
88),  which  involyes  facts  not  found  by  the  trial  court.  We 
hold,  therefore,  that  the  trial  court  was  justified  in  its  con- 
clusion that  plaintiffs  were  entitled  to  damages  sustained  by  the 
diminution  in  the  value  of  the  potatoes  occasioned  by  defend- 
ants unreasonable  detention  of  plaintiffs'  property,  but  that 
the  judgment  was  erroneous  in  including  the  amount  of  the 
expenses  from  Chicago  to  St.  Paul. 

It  is  ordered  that  the  case  be  remanded,  with  directions  for 
a  new  trial,  xmless  plaintiffs  consent  to  release  the  defendant 
from  the  payment  of  thirty  dollars,  the  sum  allowed  for  such 
expenses,  within  ten  days  from  the  time  the  remittitur  is  re- 
turned, in  which  case  the  judgment  is  to  be  modified  in  that 
respect  In  view  of  the  particular  facts  of  this  case,  we  direct 
that  no  statutory  costs  be  allowed  to  defendant  on  this  appeaL 

Judgment  modified. 


GABNISH^f BNT  OF  OARRIBB.— It  Is  beld  In  Lan^Sa  T.  Hoick, 
129  Mo.  e68»  50  Am.  St  Sep.  459,  SI  &  W.  900,  that  property  in  the 
bands  of  a  common  carrier  awaiting  shipment  Is  subject  to  gar- 
nishment at  any  time  before  Its  transit  has  commenced:  See, 
fnrthsr.  Van  Oamp  etc  Co.  t.  Plimpton,  174  Mass.  20S,  75  Am.  St. 
Bep.  206»  M  N.  B.  538;  note  tD  Lands  t.  Holck»  60  Am.  St  Bep. 
tt540: 
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BOABD  OF  EDUCATION  t.  BOBINSON. 

[81  MlniL  aOC^  84  N.  W.  lO&l 

OPFICERS-OPFICIAL  BOND&-EXB0UTION  ON  GONDI- 
^nON.— If  a  surety  nigoM  an  official  bond  upon  the  express  condition 
tknt  it  shall  not  be  deliyered  until  certain  others  shall  be  procured 
te  slgD  and  execute  it,  and  snch  condition  is  brought  to  the  knoirl- 
cdge  of  the  obllf^ee,  deliyery  without  a  compliance  with  such  condi- 
tioii  Is  ineffectual  to  give  yalidity  to  the  bond  as  to  such  sureties, 
flncfa  condition  must,  however,  in  all  cases,  be  brought  to  the  notice 
«r  the  obligee  before  delivery  of  the  bond.  Otherwise  the  surety 
Is  not  released  by  a  breach  of  the  condition. 

CORPORATION&-WHBN  BOUND  BY  ACTS  OP  OFFI- 
CKRS.— A  public  corporation  is  bound  by  the  acts  and  conduct  of  its 
officers  only  when  they  are  engaged  in  the  duties  of  th^  office. 
Motlce  to  them,  to  bind  the  corporation,  must  come  to  them  in  their 
«lllclal  capacity,  and  while  acting  within  the  scope  of  their  au- 
thority. An  officer  of  a  corporation  not  acting  in  his  official  ca- 
pacity in  procuring  sureties  for  an  official  bond  does  not  bind  the 
corporation  by  information  obtained  by  him  while  engaged  in  such 
boslnees. 

BANKS  AND  BANKINa--CHBOK  ON  INSOLVENT  BANK 
AB  PAYMBNT.—lf  a  county  treasurer  having  funds  belonging  to 
m  school  district  delivers  a  check  therefor  to  the  treasurer  of  the 
school  district  upon  a  bank  which  is  at  the  time  a  "going  concern," 
though  actually  Insolvent,  and  the  treasurer  accepts  the  check,  de* 
pseits  it  in  the  bank  to  his  own  credit  and  receives  credit  therefor 
«B  the  books  of  the  bank,  the  transaction  is  equivalent  to  the  de* 
Wtmcj  and  receipt  of  the  money  by  and  from  the  county  treasurw. 

OFFICERS-OPFICIAL  BONDS— LIABILITY  OP  SURB- 
TIES— SUCCESSIVE  TERMS  OF  OFTICB.— If  a  person  holds  a 
public  office  for  two  or  more  successive  terms,  and  executes  a  new 
toad  with  new  sureties  for  each  term,  and  a  defalcation  occurs  on 
the  part  of  the  officer,  the  sureties  on  the  bond  given  for  the  term 
Coring  which  the  defalcation  occurs  are  alone  liable.  If,  however, 
flnch  officer  fails  to  account  for  and  pay  over  to  his  successor  the 
funds  chargeable  to  him  as  shown  by  his  books  and  final  account, 
the  sureties  on  the  last  bond  are  prima  facie  liable  therefor,  and, 
to  relieve  themselves,  must  show  that  the  defalcation  in  fact  oe- 
curred  during  a  prior  term. 

B.  F.  Fowler  and  Childs,  Edgerton  ft  Wickwiie,  for  the  ap- 
pellanta. 

H.  S.  Basaett  and  Oray  &  Thompson,  for  the  respondent 


BBOWN,  J.  On  August  7,  1897,  defendant  Bobinson 
elected  treasurer  of  plaintiff  school  district  for  the  term  of 
year.  He  duly  qualified  as  such,  and  discharged  the  duties 
of  his  office  during  his  term.  On  August  6,  1898,  he  was  re- 
jected to  such  office  as  his  own  successor,  '^  and  executed  and 
delivered  to  plaintiff  the  bond  on  which  this  action  is  founded. 
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The  otiier  defendants  executed  the  same  with  him  as  sureties. 
In  August,  1899,  H.  B.  Wells  was  duly  elected  as  Bobinson's 
fluooessor,  duly  qualified  as  such,  and  demanded  of  him  the 
money,  books,  and  papers  belonging  to  the  office.  Bobinson 
failed  to  pay  over  to  Wells  the  sum  of  thirteen  hundred  and 
sixty-seven  dollars  and  sizty-eight  cents  belonging  to  the  school 
fund,  and  this  action  was  brought  against  him  and  his  sureties 
to  recoYer  it  Plaintiff  had  judgment  in  the  court  below,  and 
defendants  appeal  from  an  order  denying  a  new  trial. 

1.  One  of  the  defenses  interposed  by  the  defendant  sureties 
is  that  the  bond  in  question  was  signed  and  executed  by  them 
upon  the  express  condition  that  certain  other  persons  should 
be  procured  to  sign  the  same  before  its  delivery  to  plaintiff; 
that  such  other  persons  were  not  procured;  that  the  bond  was 
wrongfully  delivered,  and  in  consequence  never  took  effect  as 
their  obligation. 

It  is  undoubtedly  the  law  that  if  a  surety  sign  a  bond  or 
obligation  of  the  nature  of  the  one  here  under  consideration, 
upon  the  express  condition  that  the  same  shall  not  be  deliv- 
ered until  certain  others  shall  be  procured  to  sign  and  exe- 
cute it  also,  and  such  condition  be  brought  to  the  knowledge 
of  the  obligee  before  delivery,  the  delivery,  without  a  com- 
pliance with  such  condition,  is  ineffectual  to  give  validity  to 
the  bond  as  to  such  sureties.  But  such  condition  must  in  all 
cases  be  brought  to  the  knowledge  of  the  obligee  of  the  bond 
before  delivery:  Clarke  ▼.  Williams,  61  Minn.  12,  62  N.  W. 
1125.  If  the  sureties  intrust  the  bond  to  their  principal,  and 
he  fails  to  comply  with  the  conditions,  and  delivers  the  bond 
in  violation  thereof,  it  becomes,  upon  such  delivery,  a  valid 
and  binding  contract,  if  the  obligee  have  no  notice  of  the  con- 
dition. In  this  case  defendant  sureties  offered  evidence  tend- 
ing to  show  the  conditional  execution  of  the  bond  in  ques- 
tion, and  it  was  excluded  by  the  court.  The  court  required  de- 
fendants to  first  prove  that  plaintiff  had  notice  of  such  condi- 
tion. This  ruling  went  to  the  order  of  proof,  and  was  not 
erroneous. 

Defendants  attempted  to  show  that  plaintiff  had  notice  of 
the  condition,  but  wholly  failed.  The  most  that  their  evi- 
dence tended  to  show  in  that  direction  was  that  one  or  more 
of  the  officers  of  the  plaintiff  knew  of  the  condition.  But 
such  notice  did  not  come  to  '^  the  officers  in  their  official 
capacity,  or  while  engaged  in  the  performance  of  their  duties 
to  plaintiflf  and  plaintiff  cannot  be  bound  thereby.    Plain- 
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tiff  is  8  public  corporation,  and  is  bound  by  the  acta  and  om- 
diict  of  its  officers  only  when  they  are  engaged  in  the  duties 
of  their  office,  and  notice  to  them  to  bind  the  corporation  must 
come  to  them  in  their  official  capacity,  and  while  acting  with* 
in  the  scope  of  their  authority:  Stoner  t.  Keith  Co.,  48  Neb. 
279,  67  N.  W.  311;  Independent  School  Dist  r.  Hubbard,  110 
lowia,  68,  80  Am.  St  Rep.  271,  81  N.  W.  241;  Carroll  Ca 
Y.  Buggies,  69  Iowa,  269,  58  Am.  Rep.  223,  28  N.  W.  590; 
Harvey  y.  State,  94  Ind.  159 ;  Harrington  y.  Sixth  School  Dist, 
30  Yt  155;  Angell  &  Ames  on  Corporations,  sees.  309,  339, 
659.  Todd  was  not  acting  in  his  capacity  as  officer  of  plain- 
tiff while  engaged  in  procuring  sureties  for  Robinson's  bond, 
and  plaintiff  is  not  bound  by  information  obtained  by  him  in 
doing  so :  Bang  y.  Brett,  62  Minn.  4,  63  N.  W.  1067 ;  Schussler 
Y.  Board  of  Commrs.,  67  Minn.  412,  64  Am.  St  Bep.  424,  70 
N.  W.  6. 

2.  Defendants  also  claim  that  Robinson  ncYcr  in  fact  re- 
ceived the  money  in  question  or  its  equivalent,  and  neYer  be* 
came  liable  therefor. 

The  facts  are  that  the  particular  money  came  from  the 
county  treasurer.  That  official  delivered  to  Robinson,  as  school 
treasurer,  on  July  21,  1898,  a  check  for  the  sum  of  two  thou- 
sand eight  hundred  and  ninety-one  dollars  and  one  cent  on 
the  Fillmore  County  Bank,  which  amount  represented  public 
moneys  due  from  the  county  to  the  school  district  Robinson 
accepted  the  check,  presented  the  same  to  said  bank  for  pay- 
ment, and  received  credit  as  treasurer  of  plaintiff  on  the  books 
of  the  bank  for  the  full  amount  He  subsequently  checked  out 
of  said  bank  all  of  said  money  save  and  except  the  amount 
of  the  shortage  sought  to  be  recovered  in  this  action.  It 
clearly  appears  that,  at  the  time  the  check  vras  so  delivered  to- 
defendant  Robinson  by  the  county  treasurer,  the  FiUmors 
County  Bank,  upon  which  it  was  drawn,  was  insolvent  and  wit' 
able  to  pay  its  debts. 

Appellants  contend  that  the  acceptance  by  Sobinacm  of  the- 
county  treasurer's  check,  and  the  transfer  of  the  amount  there- 
of to  his  credit  on  the  books  of  the  bank,  did  not  amount  to 
a  receipt  of  the  money  by  Robinson  to  any  greater  extent  ttiaa 
the  amount  thereafter  actually  drawn  out  by  him.  And,  far^ 
ther,  that  because  of  the  fact  that  the  bank  w&9  inaolvait  at 
the  time,  the  county  ^^  had  lost  its  money  themin,  and  nittuh 
passed  to  Robinson  by  Ihe  6beck.    This' contention  isrnot 
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and  cannot  be  sustained.  There  is  no  evidenoe  tbat  the  bank 
did  not  have  funds  on  hand  to  meet  the  cheek  the  day  it  was 
delivered.  It  may  have  been  insolvent — ^hopelessly  .8D*-and  still 
have  had  ample  funds  on  hand  to  meet  this  particular  check. 
It  appeaas  to  have  been  a  '^oing  concern/'  and  was  then,  and 
oontinned  for  some  time  thereafter,  doing  its  ordinary  and  usual 
banking  business.  Bobinson's  acceptance  of  the  check,  and 
obtaining  credit  for  the  amount  thereof  on  the  books  of  the 
bank,  was  equivalent  to  the  delivery  of  the  money  to  him.  It 
was  not  necessary  to  actually  draw  the  money  out  of  the  bank, 
and  then  redeposit  it:  Hare  v.  Bailey,  73  Minn.  409,  76  N.  W. 
213.  There  is  no  suggestion  of  fraud  on  the  part  of  the  county 
treasurer. 

3.  Defendants  further  daim  that  the  shortage  in  question 
occurred  during  Bobinson's  first  term  of  office,  and  that  these 
defendants,  sureties  upon  the  bond  for  the  second  term,  are  not 
liable  therefor.  This  presents  the  only  serious  question  in  the 
case. 

There  is  no  daim  that  Bobinson  had  the  money  in  question 
upon  his  person  at  the  time  of  entering  upon  his  second  term 
of  (ffiee  or  when  he  executed  the  bond  sued  on.  It  was  then 
on  deposit  to  his  credit  in  the  bank,  and  he  possessed  it  in  no 
other  way.  The  position  of  appellants  is  that  at  and  before 
the  commencement  of  Bobinson's  second  term  the  bank  was 
insolvent,  and  unable  to  pay  its  debts,  and  could  not,  and 
iramld  not,  have  paid  Bobinson  the  balance  due  him  had  he 
called  for  and  demanded  'it;  that  at  no  time  after  the  execu- 
tion of  HhiB  bond  oould  the  bank  have  paid  Bobinson  such 
balance*  They  therefore  insist  that  the  shortage  occurred  dur- 
ing Bobinsonfs  first  teim^  and  that  they  are  not  liable.  The 
court  below  found  that»  at  the  time  of  the  execution  and  de- 
lifery  of  the  houd,  Bobinsim  had  ia  his  hands  the  money  in 
qim&a^  aid  thai  it  was  on  deposit  in  the  bank.  It  further 
found,  thai  tha  baak  was  at  that  time  insolvent  and  unable  to 
|Nty  its  debtsy  but  refused  defendants'  request  to  find  that 
flu)  bank  ttd  not  have  funds  sufficient  to  pay  tha  amount  had 
^ffinaod  been  made  tberefev. 

It  may'  be  skated,  as  a  general  luls  or  principle  of  law,  that 
^^^BBs  a  penesk  holda  a  pobUe  offiea  for  two  oi  mere  successive 
tttas^SBdrSBeeates.a  new  bond  with  n«w  sureties  for  each  term, 
tt^a  dslalGattcBi  '^^  ocewa  ob  the  part  of  the  officer,  the  sure^ 
tils  SA^  tho' bend  gj^vaa- foe  thai  tsorBL  duxasigj  which,  the  defalcar 
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tion  oocnned  are  alone  liable:  Throop  on  Public  Officers,  sec 
1^05  et  aeq.;  2  Brandt  on  Guaranty  and  Suretyship,  sec  543. 
But  where  the  oflBcer  fails  to  account  for  and  pay  oyer  to  his 
aucoessor  the  funds  chargeable  to  him  as  shown  by  his  books 
and  final  account,  the  sureties  on  the  last  bond  are  prima 
facie  liable  therefor,  and,  to  relioTe  thanselYCs,  must  show 
that  the  defalcation  in  fact  occurred  during  a  prior  tenn: 
bounty  of  Pine  t.  Willard,  89  Minn.  125,  12  Am.  St  Bep. 
^22,  39  N.  W.  71 ;  Hartford  t.  Praney,  47  Conn.  76 ;  2  Brandt 
on  Guaranty  and  Suretyship,  sea  622.  In  such  case  the  sure- 
ties are  prima  facie  liable,  and  the  burden  is  upon  them  to 
show  when  the  defalcation  in  fact  occurred.  The  only  ex- 
ceptions to  this  principle  are  based  upon  peculiar  atatutes  or 
•some  special  condition  of  the  bond. 

The  bond  in  this  case  is  in  the  usual  form,  conditioned  on 
the  part  of  the  officer  for  the  faithful  performance  of  hia 
•duties,  and  the  payment  to  his  successor,  at  the  expiration  of 
his  term,  of  all  money  remaining  in  his  hands  as  treasurer. 
The  contention  of  appellants  on  this  branch  of  the  case  is  that 
the  bank  was  not  only  insolvent  and  unable  to  pay  its  debts, 
but  that  for  some  time  prior  to  the  execution  of  the  bond,  and 
until  it  closed  its  doors  on  August  20th,  five  days  after  the 
1)ond  was  executed,  it  had  no  money  on  hand  sufficient  to  pay 
ihe  amount  due  Robinson,  and  could  not,  and  would  not,  have 
paid  it  had  demand  been  made  therefor,  and  they  insist  that 
ihe  court  below  erred  in  refusing  to  so  find  as  a  fact  If 
this  contention  can  be  sustained,  the  order  appealed  from  should 
be  reyersed.  If,  as  a  matter  of  fact,  the  bank  had  no  funds, 
and  could  not  haye  paid  Bobinson  at  the  time  of  the  execution 
•of  the  bond,  or  between  that  date  and  the  time  of  closing  iti 
-doors,  Bobinson's  shortage  in  fact  occurred  during  his  first 
ierm  of  office,  and  these  defendants  are  not  liable. 

We  have  examined  the  evidence  very  carefully  and  patiently, 
^nd,  find  no  sufficient  reason  for  disturbing  the  findings  of  tbe 
learned  trial  court.  The  evidence  is  not  direct,  certain,  or  by 
"Any  means  clear  or  conclusive  either  way.  And  although  it 
would  have  sustained  a  finding  in  support  of  defendants'  con* 
'tention,  it  is  not  so  clearly  and  palpably  against  the  omcla* 
-eion  reached  hy  the  court  below  as  to  justify  interference  by 
^  court  The  court  was  not  »**  bound  to  take  the  evidence 
^  Todd  as  absolutely  true.  It  was  its  duty  to  fully  consider 
^8  evidence  in  connection  with  the  appearance  of  the  witness 

^  other  circumstances  throwing  light  on  the  truth  of  his 
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ftatementB^  and  determine,  from  fhe  whole  evidence,  the  ulti- 
mate fact  aa  to  the  ability  of  tber  bank  to  meet  this  demand* 
Order  a£Srmed« 


BONDS-CONDITIONAL  SXBCUTION.-If  a  earety  slgna  a 
bond  on  condition  that  it  if  not  to  be  delivered  until  others  sign  it« 
deUvery  of  the  bond  without  their  signatures  releases  such  surety: 
Spencer  v.  McLean,  20  Ind.  App.  026,  67  Am.  St  Bep.  271,  60  N.  BL 
760.  But  he  must  show  that  the  obligee  had  notice:  Benton.  Oounty 
8av.  Bank  v.  Boddicker,  105  Iowa,  648,  67  Am.  St  Rep.  810,  75 
N.  W.  682.  Where  a  public  officer  procured  the  signatures  of 
tureties  on  his  bond  on  the  assurance  that  he  would  procure  cer- 
tain others,  which  he  failed  to  do,  the  signers  cannot  evade  liability 
if  the  obligee  had  no  notice  of  the  condition:  Carroll  County  v. 
Boggles,  e»  Iowa,  289,  58  Am.  Bep.  223,  28  N.  W.  690.  See,  also* 
Taylor  Ck>unty  v.  E^g,  78  Iowa,  158,  6  Am.  St  Rep.  666»  84r  N.  W. 
771 

OFFICIAL  BONDa— THB  DBFAI7LTS  OF  A  PRIO<R  TBRM  are 
not  chargeable  against  the  sureties  on  an  official  bond  for  a  subse- 
^inent  term.  The  sureties  on  the  last  bond  should  be  treated  as  if 
their  principal  had  not  been  the  incumbent  during  the  previous 
term,  and  those  on  the  first  bond  as  if  he  had  not  been  the  incum- 
bent during  any  future  term:  See  the  monographic  note  to  Crawn 
T.  Commonwealth,  10  Am.  St  Bep.  844,  on  the  liability  of  sureties 
on  successive  bonds.  Consult,  also,  the  recent  case  of  Independent 
Bchool  Dist  T.  Hubbard,  110  jLowa,  58^  80  Am.  St  Rep.  271,  81 
N.  W.  241, 

GHBGKS  AS  PAYMENT  are  discussed  in  the  mimographic  note 
to  Meyer  v.  Green,  69  Am.  St  Bep.  846-36iL 


MUBBAY  T.  BOABD  OF  COUNTY  COMMISSIONERS. 

[81  Minn.  850,  S4  N.  W.  108.] 

CONSTITUTIONAL  LAW— CURB  OP  INBBRIATBS-SPB- 
OAL  LDGI8LATI0N.— A  statute  providing  for  the  treatment  and 
core  of  inebriates  by  counties  having  a  population  of  fifty  thousand 
sr  more  is  nnconstitutlonal,  as  being  special  legislation  as  to  the 
iffairs  of  counties,  and  as  not  being  uniform  in  its  operation 
throughout  the  state.  Classification  on  the  basis  of  population  for 
the  purpose  of  I^slation  upon  the  subject  of  the  cure,  at  the  cost 
of  the  puWc,  ot  indigent  inebriates  is  unconstltntioiial  and  void. 

F.  W.  ZoUman,  for  the  appellant 

IL  Oallagfaer,  for  the  lespondeni 

^^  STABT,  C.  J.  The  question  presented  hj  the  reoord  in 
flus  case  for  our  decision  relates  to  the  constitutionality  of 
lairs  of  1897,  diapter  260,  entitled  ''An  act  to  provide  for  the 
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treatment  of  inebriateB  by  coimtiea  and  prescribing  roles  goT- 
eming  tiie  same.'^  The  defendant  urges  several  objectiom 
to  the  validity  of  this  act,  but  we  find  it  necessary  to  om- 
sider  only  one  of  them,  which  is  to  the  effect  that  the  act  vuh 
lates  sections  33  and  34  of  artide  4  of  Ihe  state  oonstitatioxit 
in  that  it  is  special  legislation  as  to  Ihe  affairs  of  oonntiea^  and 
is  not  nniform  in  its  operation  flironghont  the  state. 

The  act  provides  for  the  oonunitment  to,  and  treatment  in, 
a  private  institution  for  the  cure  of  inebriates,  at  the  ezpenae 
of  the  conniy  of  their  residence,  of  a  limited  nmnber  of  in- 
digent, habitual  drunkards,  on  their  petition,  or  that  of  some 
friend  or  kin,  to  the  probate  court  Whether  an  indigent 
inebriate  shall  be  so  treated  is  made  by  the  act  to  depend  upon 
his  voluntary  election.  If  he  elects  to  avail  himself  of  the 
proffered  bounty,  and  makes  or  consents  to  the  making  of 
the  proper  petition,  the  probate  court  may  act,  otherwise  not; 
and  the  county  must  pay  for  his  treatment  if  he  establiahei 
the  allegations  of  his  petition,  but  no  more  than  one  inebriate 
a  year  for  each  ten  thousand  population  of  each  county  can  re- 
ceive such  aid.  The  act,  by  its  terma^  is  limited  in  its  operas 
tion  to  counties  having  a  population  of  fifty  thousand  or  more. 
A  similar  act,  which  applied  to  the  whole  state,  was  held  bj 
this  court  'to  be  invalid,  because  it  attempted  to  confer  powers 
and  duties  upon  the  probate  judges  beyond  the  jurisdiction  au- 
thorized by  the  constitution :  ••*  Foreman  v.  Board  of  Connty 
Commrs.,  64  Minn.  371,  67  N.  W.  207. 

By  the  act  here  in  question  an  attempt  was  made  to  renio^ 
the  objections  to  the  prior  act  pointed  out  in  the  case  cited. 
It  may  be  concedjed,  for  the  purpose  of  this  appeal  only,  tkst 
such  objections  were  so  obviated.  But  the  act  being  limited  b 
its  operation  to  a  part  only  of  the  state,  it  is  manifestiy  special 
legiEdalion,  and  void,  unless  the  attempted  classification  k  a 
proper  cme.  What  is  a  proper  basis  of  classification  for  pur- 
poses of  legislation  has  been  settled  by  this  court,  so  far  as  it 
is  practicable  to  lay  down  general  rules  upon  t3»  subject.  The 
difficulty  lies  in  the  applieation  of  the  rules  to  particular  case& 
A  law  is  general  and  uniform  in  its  operation  which  operates 
equally  upon  all  subjects  within  the  class  for  which  the  rah 
is  adopted,  provided  the  classaficatioa  be  &  proper  one.  Tke 
legislature,  however,  cannot  adopt  an  arbitrary  classification; 
for  it  must  be  based  on  0ome  reason  suggested  by  sock  a  dife- 
ence  in  the  situation  and  circnmsttinces  of  the  snbjects  placed 
^n  different  chuBee  ae  te>  disclose  Hbe.  naeesnty  or  prepxiky  of 
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different  legislatioii  in  respect  thereto.  Any  law  based  upon 
such  classification  must  embrace  all,  and  exclude  none,  whose 
condition  and  wants  render  such  legislation  necessary  or  appro- 
priate to  them  as  a  class.  Legislation  limited  in  its  relation  to 
particular  subdivifiiona  of  the  stat^  to  be  valid,  must  rest  on 
some  characteristic  or  peculiarity  plainly  distinguishing  the 
places  included  from  thoee  excluded:  Nichols  v.  Walter,  37 
Minn.  264,  33  N.  W.  800;  State  v.  Cooley,  56  Minn.  540,  58 
K.  W.  150;  State  t.  Eitt,  76  Minn.  531,  79  N.  W.  535. 

Classification  on  the  basis  of  population  is  proper  for  the 
purpose  of  legislation  upon  certain  subjects,  but  not  upon  all, 
and  the  precise  question  here  to  be  determined  is  whether 
there  is  any  apparent  natural  reason  why  the  treatment  of 
indigent  inebriates  at  the  expense  of  the  public  should  be  lim* 
ited  to  the  counties  having  a  population  of  fifty  thousand  or 
more,  and  all  other  counties  excluded.  Or,  in  other  words,  is 
there  such  a  difference  between  urban  and  rural  drunkenness, 
and  its  consequences  to  the  drunkard,  his  family  and  the  pub- 
lic, as  to  naturally  suggest  the  necessity  or  propriety  of  a  classi- 
fication on  the  basis  of  population  for  the  purpose  of  legis- 
lation ••■  upon  the  subject  of  the  cure,  at  the  cost  of  the  pub- 
lic, of  indigent  inebriates?  It  would  seem  that  this  question 
must  necessarily  be  answered  in. the  negative. 

It  is  claimed,  however,  by  the  plaintiff,  and  such  was  the 
view  of  the  learned  trial  eourt,  that  drunkenness  is  a  greater 
evil  to  the  public,  and  that  the  proportion  of  drunkards  was 
likdy  to  be  larger,  and  that  their  families  were  more  likely  to 
become  a  public  charge^  in  the  cities  and  populous  communities 
than  in  more  sparsely  settled  rural  districts;  hence  the  pur* 
pose  of  the  law  was  to  protect  the  public  in  such  populous  cen- 
teiB  rather  than  to  benefit  the  inebriate,  and  for  these  reasons 
the  classification  was  proper.  This  assumed  difference  between 
dzonkenness  in  the  city  and  in  the  country  is  one  of  degree, 
not  a  distinguishing  characteristic.  The  evils  of  intemper- 
ttce  axe  not  bounded  by  county  lines.  Possibly  drunkenness 
in  the  large  cities  of  the  state  is  more  general  and  a  greater 
«^  and  its  consequences  to  individuals  and  the  public  more 
fir-reaching,  than  it  is  in  less  populous  communities;  but  if  so, 
it  affords  no  justification  for  the  classification  in  the  act  here 
in  question,  for  it  is  obvious,  from  the  mere  reading  of  the 
set,  that  the  legislature  intended  by  it  to  make  provision  in 
the  nature  of  a  bounty  for  the  inebriate  poor  in  a  limited  niim- 
ber  of  the  counties  of  the  state^  and  to  exclude  from  the  lone. 
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fit  of  the  act  all  the  inebriate  poor  outside  of  sucli  counties: 
Foreman  t.  Board  of  Connly  Conmua^  64  Minn.  871,  67  N. 
W.  207. 

The  act  leavei  it  optional  with  fbe  drunkard  whether  (^ 
not  proceedings  shall  be  instituted  to  secure  his  treatment^  and 
only  one  inebriate  for  each  ten  thousand  population  can  be 
treated  in  any  one  year.  If  the  primary  purpose  of  the  law 
was  to  protect  the  public  from  fbe  results  of  drunkenness  by 
curing  the  inebriate,  why  leave  it  optional  with  him,  or  limit 
the  cure  to  one  patient  to  each  ten  thousand  population?  The 
purpose  of  the  law  being  to  proyide  a  bounty  to  needy  inebriates, 
to  the  end  that  they  may  be  cured  of  their  disease,  and  the 
public  thereby  incidentally  benefited,  there  is  and  can  be  no 
reason,  necessiiy,  or  propriety  for  discrimination  against  an; 
of  them.  Hence  the  classification  on  the  basis  of  populatioSi 
for  the  purpose  of  legislating  for  the  relief  of  such  indigent 
inebriates,  is  purely  arbitrary,  and  the  act  unconstitutionaL 
It  IB  •^  as  clearly  so  as  would  be  a  law  providing  for  the  care 
of  insane  persons  or  the  poor  of  a  limited  number  of  counties 
at  the  cost  of  such  counties,  and  excluding  the  insane  and  poor 
of  all  the  other  counties  of  the  state  from  the  operation  of 
the  act 

While  we  hold  the  law  unconstitutional  for  the  reason  stated, 
we  are  not  to  be  understood  as  holding  that  if  tiie  primaxy 
purpose  of  this  act  had  been  to  protect  the  public  from  the  con- 
sequences of  drunkenness,  by  curing  the  inebriates  of  the  disease, 
there  is  such  a  difference  in  the  wants  and  needs  in  this  respect 
of  the  counties  included  within  the  act  and  those  excluded  as 
to  justify  the  classification  attempted  in  this  act;  for  we  are 
of  the  opinion  there  is  not  Nor  are  we  to  be  understood  as 
holding  that  a  general  act,  uniform  in  ite  operation  through- 
out the  stete,  providing  for  the  treatment  of  inebriates  at  the 
expense  of  the  public,  would  not  be  a  valid  law;  for  reclaiming 
the  inebriate^  who  is  incapable  of  self-respect  or  self-support^ 
and  restoring  him  to  society  prepared  again  to  discharge  Ihe 
duties  of  citizenship,  directly  promotes  the  public  welfare: 
State  V.  Cassidy,  22  Minn.  312,  321,  21  Am.  Eep.  765.  The 
act  here  in  question  being  invalid,  it  follows  that  the  com- 
plaint in  this  action  fails  to  stete  a  cause  of  action,  and  that 
the  demurrer  to  the  complaint  should  have  been  sustained. 

Order  reversed. 


SPBOIAIi  LBJGISLATION  Is  the  subject  of  the  monographic  nott 
^  State  V.  BUet,  21  Am.  St  Rep.  780-789.    Consult,  also.  State  r. 
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Bchllts  Brewing  Co.,  104  Tenn«  715,  78  Am.  8t  Bep.  941,  59  &  W. 
1033;  State  y.  Qriffln,  69  N.  H.  1,  76  Am.  St.  Rep.  ISO,  89  AtL  200; 
Knopf  T.  People,  185  IlL  20,  76  Am.  St  Bepw  17,  57  M.  SI  22. 

HOMll  FOR  INEBRIATES.— A  STATUTE  PROVIDING  that  aU 
Uqaor  dealers  abould  take  out  a  special  license  in  addition  to  other 
licenses  to  found  and  maintain  an  asylum  for  Inebriates  It  eonstltur 
ttonal:  SUte  t.  Oassldy,  22  Minn.  81%  21  Am.  Bep.  766. 


MATHEWS  T.  OBBAT  NOBTHBRN  EAILWAT  CO. 

[81  Minn.  863,  84  N.  W.  101.] 

BVIDBNCE^DSOLARATION  TO  EXPLAIN  ACT.— If  It  Is 
material  to  show  the  purpose  or  reason  for  the  departure  of  a  per- 
i<Mi,  or  of  an  act  done  by  him,  his  declarations  of  his  purpose,  or 
reason  for  so  doing,  made  at  or  about  the  time  he  acts.  If  made  in 
a  natural  way,  and  without  any  circumstances  of  suspicion,  are 
admissible  as  original  evidence. 

BAILiROADS-PDRSON  ON  OONSTRUOTION  TRAIN  BY 
INVITATION— DEGREE  OP  CARE  REQUIRED.— If  a  person  is 
on  a  constmction  train  by  the  implied  invitation  of  the  railway 
company,  it  owes  him  the  duty  of  ordinary  care  In  the  management 
of  the  train. 

H.  Bichardson  and  C.  Wellington^  for  the  appellanix, 
A.  T.  Ankeny  and  A.  Johnson,  for  the  respondent. 


STABT,  C.  J.  The  plaintifPs  intestate,  Thomas  P. 
Mathews,  was  killed  hy  the  derailment  of  |t  construction  train 
^pon  which  he  was  riding,  which  was  operated  and  controlled 
^J  the  defendants  Outhrie  ft  Co.  This  action  was  hrought 
Against  them  and  other  parties  hy  the  widow  of  Mr.  Mathews, 
is  administratrix  of  his  estate,  to  recover  damages  resulting 
from  his  death,  which  was  caused,  as  the  complaint  alleges,  hy 
Qie  negligence  of  the  several  defendants.  At  the  close  of  the 
evidence  the  trial  court  directed  a  verdict  for  all  of  the  defend, 
uitg  except  Quthrie  ft  Co.,  hereafter  designated  as  the  de- 
fendants, and  suhmitted  the  cause  to  the  jury  as  to  them.  Ver- 
dict for  the  plaintiff  for  five  thousand  dollars,  and  the  defend- 
^ta  appealed  from  an  order  denying  their  motion  for  judg- 
UMat  notwithstanding  the  verdict,  or  for  a  new  trial. 

The  assignments  of  error  logically  fall  into  three  general 
po^ps:  1.  Did  the  trial  court  err  in  its  rulings  as  to  the  nd- 
BUMibility  of  evidence?  2.  Did  it  err  in  its  instructions  to  the 
i^?    8.  Is  the  verdict  sustained  hy  the  evidence? 


L 
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1.  Hi*  defwdanti  irere  ^ngagiad  «8  eoatnefanB  ia  IxdUii^ 
for  flie  ^*  Eastexn  Bailway  Compaoj  of  Miimesota  a  nulvftj 
line  about  ona  liundied  miks  long  between  Deer  Birer  and 
FoBitoD,  in  thia  atata.  Thqr  aablet  the  giadiiig  to  Tniofoi 
partiei^  fte  track-laying  to  Brennan  ft  Son,  and  tiie  bridge  and 
culvert  work  to  the  firm  of  Mathews  ft  Keith,  of  which  the 
plaintifiPs  intestate  waa  a  member.  The  defendanta  operated 
a  construction  train  to  aid  in  the  execution  of  the  work,  but 
the  track-laying  and  bridge  flrma  luied  their  own  men,  and 
paid  them  for  their  services.  The  contract  between  the  de- 
fendants and  Mathews  ft  Keith  provided  that  the  defendanti 
should  supply  all  timber  and  iron  on  flie  eaia  for  titw  kidges 
at  the  most  convenient  points,  free  of  charge,  but  the  bridgs 
contractors  were  to  take  the  timber  and  iron  from  the  caia 
There  was  no  provision  in  the  omtract  for  the  tranaportatiQa 
of  the  bridge  contractors  or  any  of  their  employes. 

On  August  7, 1898,  the  construction  of  the  railway  had  been 
so  far  completed  westward  and  across  the  Mississippi  river  at 
Bemidji  that  the  construction  train  could  cross  the  bridge  at 
that  poin^  although  the  bridge  was  not  then  entirely  com- 
pleted. On  the  day  named  the  isonstmctioai  train  started  oat 
from  its  siding,  six  miles  east  of  the  bridge,  and  when  it 
reached  the  bridge  it  left  a  car  of  bridge  materisl  thereon,  snd 
proceeded  westward  across  the  bridge.  The  train  on  its  re- 
turn took  the  empty  car  from  whidi  the  bridge  material  bad 
been  removed.  The  plaintiffs  intestate,  Mr.  Mathews,  boarded 
the  train  on  this  return  trip  at  the  bridge,  and  the  train  pm- 
oeeded  on  its  way  toward  the  siding  for  dinner  and  more  ma- 
terial. It  was  necessary  to  back  the  train,  and  it  ran  upon  an 
obstruction  on  the  track.  The  car  on  whidi  Mr.  Mathews  was 
riding  was  derailed,  and  he  waa  thrown  upon  the  track  and 
run  over  by  a  car,  and  so  injured  thereby  that  he  died  on  the 
next  day. 

Upon  the  trial  it  was  an  important  issue  whether  or  not 
Mr.  Mathews  waa  rightfully  upon  the  train,  wiUi  ilie  consenf 
of  the  defendants,  at  the  time  he  waa  injured.  As  bearing 
upon  this  issu^  the  plaintiff  waa  permitted,  over  flie  objection 
and  exception  of  the  defendants,  to  give  in  evidence  the  testi- 
mony of  a  witness  (Mr.  Langdon),  tending  to  show  that  Mr. 
Mathews  boarded  the  train  for  the  purpose  of  going  back  for 
the  balance  of  the  material  that  was  "^  necessary  for  the 
completion  of  the  bridge,  which  was  to  be  loaded  at  the  siding. 
It  is  true^  as  daimed  by  the  defendants,  that  the  testimony  of 
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flie  witnefls  was  baaed  on  a  conYersatioa  with  Mr.  Mafhews, 
and  his  declarations  had  and  made  at  the  time  he  boarded  the 
iraiiL  But  it  does  not  follow  from  this  conversation  that  the 
objection  that  it  was  hearsay  and  incompetent  was  well  taken. 
If  it  was  material  to  show  for  what  purpose  the  deceased 
boarded  the  train,  it  was  competent  to  prove  it  by  his  state* 
ments  and  declarations  made  at  or  about  the  time  he  was  in 
the  act  of  getting  upon  the  train.  The  evidence  was  compe- 
tent, for  it  falls  within  the  rule  that  when  it  is  material  to 
fhow  the  purpose  or  reason  for  the  departure  of  a  person,  or 
of  an  act  done  by  him,  his  declarations  of  his  purpose,  or  rea- 
son for  so  doing,  made  at  or  about  the  time  he  acts,  if  made  in 
a  natural  way,  and  without  any  circumstances  of  suspicion,  are 
admissible  as  original  evidence:  1  Greenleaf  on  Evidence,  16th 
ed.,  sec.  162,  "d,**  "e";  State  v.  Hayward,  62  Minn.  474,  65  N. 
W.  63;  O'Connor  v.  Chicago  etc  By.  Co.,  27  Minn.  16©,  38  Am. 
Bep.  288,  6  N.  W.  481;  Mutual  L.  Ins.  Co.  t.  Eillmon,  145 
IT.  S.  285,  12  Sup.  Ct  Bep.  909 ;  Commonwealth  t.  Tref ethen, 
157  Mass.  180,  31  N.  E.  961. 

It  is,  however,  urged  that  the  fact,  if  it  be  such,  that  the 
ieoeased  was  on  the  train  for  the  purpose  of  going  down  to  liie 
tiding  to  see  about  getting  up  Ihe  bridge  material,  was  im- 
material, because'  there  was  no  evid^ice  that  his  purpose  was 
^xmununicated  to  the  conductor  of  the  train.  Whether  so  ez- 
preasly  communicated  or  not>  the  fact  would  be  material,  in 
eonnection  with  the  other  evidence  in  the  case;,  as  tending  to 
show  that  at  the  time  of  the  accident  he  was  on  the  train  for 
a  purpose  connected  with  the  work  of  construction,  and  hence 
rightfully  there.  The  trial  court  did  not  err  in  receiving  the 
evidence. 

The  witness  Langdon  was  also  permitted,  over  the  defend- 
ants' exception,  to  give  testimony  tending  to  show  that  it  was 
the  custom  of  Mr.  Mathews  and  others  connected  with  the 
bridge  work  to  ride  back  and  forth  on  the  construction  train 
from  point  to  point  as  the  work  progressed,  and  that  no  ob- 
jections were  ever  made  by  anyone.  The  defendants  urge 
that  neither  the  defendants,  nor  any  of  their  agents  who  had 
authority  to  act  for  them,  ever  knew  of  this  ••''  custom,  and 
therefore  the  evidence  was  unmateriaL  There  was  no  direct 
evidence  that  they  did  so  know.  But  the  very  purpose  of  the 
evidence  was  to  show,  from  the  nature  and  magnitude  of  the 
work  to  be  done,  the  manner  in  which  the  several  subcontractors 
executed  their  part  of  the  work,  the  relation  of  each  part  of  the 
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work  to  all  other  parts  of  it»  and  tlie  custom  of  those  engaged 
in  the  work  to  ride  on  the  construction  train  without  objec- 
tion^  that  the  defendants  must  have  known  and  consented  to 
Mr.  Mathews  and  others  ridings  when  engaged  in  the  work^  on 
the  train.  The  evidence  was  competent  and  material  for  this 
purpose,  and  it  was  properly  received.  The  weight  to  he  given 
to  it  was  for  the  jury. 

2.  The  trial  court,  at  defendants'  request,  instructed  the  jury 
that,  if  the  deceased  was  a  bare  licensee  upon  the  train,  the 
defendants  were  not  bound  to  exercise  any  care  toward  him,  ex- 
cept to  refrain  from  wanton  and  willful  negligence-  The 
court,  however,  submitted  to  the  jury  the  question  whether  the 
deceased  was  on  the  train  with  tlie  consent  and  invitation,  ex- 
press or  implied,  of  defendants,  and  in  this  connection  in- 
structed them,  in  effect,  that  if  they  found  from  the  evidence 
that  it  was  the  habit  of  the  deceased,  his  partner,  and  the  men 
engaged  in  the  construction  of  the  railway  line,  to  ride  on  the 
construction  train  to  and  from  their  work  to  their  camps  and 
boarding  places,  and  to  the  different  parts  of  their  work,  and 
this  practice  was  known  to  the  defendants,  and  they  made  no 
objections  to  it,  and  the  deceased  was  on  the  train  by  reason  of 
such  custom,  they  would  be  justified  in  finding  that  he  was 
rightfully  there,  not  as  a  passenger,  but  by  l^e  invitation  and 
consent  of  the  defendants.  The  defendants  excepted  to  the 
instruction  on  the  ground  that  there  was  no  evidence  to  go  to 
the  jury  upon  the  question  of  the  defendanta*  knowledge  of 
the  custom.    We  are  of  the  opinion  that  there  was. 

The  evidence  we  have  already  referred  to  tended  to  establish 
such  knowledge  on  the  part  of  the  defendants.  The  work  in 
which  they  were  engaged  was  the  building  of  pne  hundred  miles 
of  railway.  To  facilitate  the  work  in  all  of  its  parts,  they  con- 
trolled and  operated  the  construction  train.  They  were  in- 
terested in  the  work  of  construction,  as  they  were  the  con- 
tractors, and  had  a  common  interest  ^^  with  the  deceased  in 
having  the  bridge  work  done.  The  carrying  of  the  subcon- 
tractors and  their  employes  to  and  from  their  work  tended 
directly  to  facilitate  the  work,  and  an  invitation  and  consent  so 
to  ride  may  be  inferred  from  such  common  Interest^  and  the 
evidence  that  such  was  the  custom,  and  that  there  were  no  ob- 
jections made  by  the  defendants.  The  evidence  justified  the 
giving  of  the  instruction  excepted  to. 

The  question  whether  the  court  erred  in  refusing  to  direct 
a  verdict  is  disposed  of  by  our  answer  to  the  next  question. 
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8.  Was  the  evidence  enfficient  to  eustain  the  Terdict?  We 
answer  the  question  in  the  affinnatiTe.  Theie  was,  as  already 
stated;  evidence  tending  to  show  that  the  deceased  was  on  the 
train  hj  the  defendants'  implied  invitation  and  consent.  If 
such  were  the  case — and  the  jury  must  have  so  found  under 
the  instructions  of  the  court — ^the  defendants  owed  to  him  the 
duty  of  ordinary  care  in  the  management  of  the  train.  While 
the  evidence  is  conflicting  as  to  whether  such  care  was  exer- 
cised, we  are  of  the  opinion,  upon  the  whole  evidence,  that  it 
was  A  question  of  fact  for  ilie  jury,  and  that  the  verdict  on 
this  point  is  fairly  sustained  by  the  evidence. 

Order  affirmed. 


EYIDBNOB.— DECLARATIONS  OF  A  PURPOSB  or  IntentloD 
are  admissible  in  evidence:  Yiles  y.  Waltbam,  157  Mass.  542,  84  Am. 
St.  BeiK  811,  82  N.  B.  901;  note  to  Baker  v.  Kelly,  93  Am.  Dec. 
279.    Bat  see  Harris  v.  Tyson,  24  Pa.  St  347,  04  Am.  Dec.  061. 

PBBSONS  ON  TRAINS  not  operated  for  carrying  passengers,  by 
tnTltatlon,  are  entitled  to  at  least  ordinary  care  on  the  part  of  the 
railway  company:  Note  to  Rosenbaum  v.  St  Paul  etc.  B.  R.  Ca, 
8  Am.  St  Rep.  656;  Ohio  etc.  Ry.  Go.  V.  Watson,  98  Ky.  654,  40  Anu 
St.  Rep.  211«  21  &  W.  244. 


BANDALL  v.  MACBETH. 

[81  Minn.  876,  84  N.  W.  119.] 

DBSDDS— COVENANT  AGAINST  BNOUMBRANOBS-DAM- 
AOB8  IN  FAVOR  OF  PURCHASBR.— A  co^emmt  against  encum- 
brances is  personal  aa  between  the  grantor  and  grantee,  and  if  the 
deed  contains  a  stated  consideration  and  the  covenantee  conveys  the 
land  to  one  having  no  notice  of  the  real  consideration,  such  grantee 
may,  after  paying  off  the  encumbrance^  recover  the  damages  sus- 
tained against  the  covenantor,  who  cannot  set  up  the  defense  of  set- 
off or  oth»  defense  existing  at  the  time  of  the  execution  of  the 
eovenant 

Pfaii  ft  Pf an,  for  the  appellant 
W.  A.  Funk,  for  the  respondent 


LEWIS,  J.  On  August  80,  1897,  defmdant  Macbefii 
eonveyed  by  warranty  deed  certain  premises  to  defendant  True. 
The  deed  contained  a  covenant  against  encumbrances.  The  ex- 
pressed consideration  was  one  thousand  dollars.  On  October 
9,  1897,  defendant  True  conveyed  by  warranty  deed  the  same 
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pvemiBei  to  pliintifl,  and  fh«  deed  oontained  a  coYoiaixi  against 
cncumbranoea.  Theie  was  in  fact  an  encumbrance,  consiatiiig 
of  m  mortgage^  In  September,  1898,  plaintifi  paid  oCE-  ffaa 
mortgage  debt  to  save  the  premiaea  from  fareclosnre,  and  broaght 
thia  action  to  reooyer  the  amount  ehe  had  paid,  suing  upon 
the  eorenanta.  Defendant  ICacbeth  eet  up  as  a  countea^daim 
that  the  real  consideration  of  the  deed  from  hinifielf  to  Tme 
was  the  sale  and  delivery  to  him  by  True  of  sixteen  horsei, 
whidi  were  warranted  to  be  sound,  but  were  in  fact  defective^ 
and  that  he  was  damaged  thereby  in  the  sum  of  four  bundled 
dollars.  This  contract  of  warranty  was  oraL  The  court  found 
the  facts  as  pleaded,  but  ordered  judgment  for  plaintiff  for 
the  full  amount  claimed,  disallowing  the  counterclaim.  De- 
fendant appeals. 

In  the  case  of  Elmball  t.  Bryant,  25  Minn.  496,  it  was  hdd 
that  although  a  coyenant  of  seisin  was  a  personal  covenant, 
and,  if  broken  at  all,  the  breach  was  complete  at  the  date  of  its 
execution,  yet  a  conTeyance  by  Hie  covenantee  would  be  suffidait 
to  pass  the  diose  in  action  to  his  assignee.  The  decision  is 
based  upon  the  theory  that  the  covenantor  assumes  to  paas  by 
his  deed  a  title  upon  which  the  covenantee  is  invited  to  rely. 
This  is  an  assurance  that  the  titie  offered  is  good.  The  cov- 
enantee, when  passing  that  title  to  another  by  the  usual  deed, 
passes  with  it,  for  the  protection  of  Ids  grantee,  every  assur- 
ance he  has  from  the  covenantor,  which  includes  the  right  to 
sue  for  a  breach  of  the  covenant,  to  the  extent  of  the  injuiy. 
In  Security  Bank  r.  Holmes,  65  Minn.  531,  60  Am.  St.  Bep. 
495,  68  N.  W.  113,  this  reasoning  vras  applied  to  a  coyenant 
against  encumbrances  in  the  following  language:  *^  'The 
covenant,  which  is  one  of  indemnity,  in  effect  attaches  itsdf 
to  the  titie  assumed  to  be  conveyed  by  the  deed,  and  accom- 
panies it  for  the  protection  of  the  covenantee  or  any  of  his 
assigns  who  may  finally  be  injured  by  the  encxmibrance.'^ 

The  plaintiff,  then,  has  the  right  to  maintain  this  action 
against  the  original  covenantor,  and  the  question  now  before  us 
is  this :  Is  such  right  of  action  absolute,  and  not  subject  to  set- 
off or  counterclaim  existing  in  favor  of  the  covenantor  against 
the  covenantee,  arising  out  of  the  failure  of  consideration  in 
the  original  transfer?  It  must  be  admitted  that  as  between  Uie 
parties  to  the  original  deed  the  real  consideraticm  of  the  deed 
may  be  shown,  and  that,  if  the  covenantee  had  sought  to  enforce 
his  remedy  for  a  breach  of  the  covenant  directiy  against  the 
grantor,  the  alleged  claim  for  damages  could  have  been  set  up 


Nor.  1900.]  Randall  v.  Macbeth.  889 

as  a  connterclaim.  It  is  also  clear^  upon  aniOioritj  and  prin- 
ciple,  that  as  between  the  original  parties  the  covenant  was  not 
a  ^'coyenant  running  with  the  land,"  as  that  term  is  generally 
understood*  Between  the  original  parties  the  covenant  was 
personal.  If  broken  at  all,  it  was  broken  when  made.  Hence 
the  remedy  is  indemnity  by  a  personal  action.  The  personal 
representatives  succeeded  to  the  right  of  action^  and  not  th 
heirs  upon  the  death  of  the  covenantee. 

Such  right  of  action  by  a  covenantee  is  termed  a  ^'chose  in 
action.'^  It  may  be  assigned,  but  when  assigned  it  at  once  be- 
comes more  than  the  ordinary  chose  in  action.  It  attaches  to  the 
title,  for  the  benefit  and  protection  of  the  assignee.  When  a 
grantor  conveys  property  by  deliberately  placing  a  stated  con- 
sideration in  a  deed,  and  declares  that  the  title  is  free  from  en- 
cumbrance, he  does  so  with  the  expectation  that  the  premises 
may  be  conveyed  again,  and  that  his  deed  is  to  be  one  of  the 
links  in  the  chain  of  title.  He  knows  that  subsequent  grantees 
may  succeed  to  the  benefit  of  the  covenant,  and  the  plainest 
principles  of  justice  require  that  the  covenantor  be  estopped 
from  questioning  the  validity  of  the  consideration  as  expressed. 
Subsequent  purchasers  without  notice  of  Uie  real  consideration 
should  be  protected  from  the  nnccrtainty  which  would  follow  if 
that  question  were  opened.  Such  a  rule  would  open  the  door 
to  fraud,  and  render  the  covenant  of  little  value  as  an  assur- 
ance of  title.  It  is  the  better  rule  to  require  the  covenantor  to 
state  the  true  consideration  *^  in  his  deed — ^thus  putting  all 
persons  who  deal  with  the  titie  npon  notice — ^if  he  would  pro- 
tect himself  as  against  subsequent  grantees.  For  these  reasons, 
such  a  transfer  cannot  be  treated  as  an  ordinary  chose  in  action, 
without  prejudice  to  any  setoff  or  other  defense  existing  at  the 
&iie,  or  before  notice  of  the  assignment. 

Judgment  afiBrmed. 


OOVBNANTa  THAT  BUN  WITH  THB  I/AKD  are  ascusBed  ftt 
the  monographic  note  to  Geialer  v.  De  Graaf,  82  Am.  BL  Rep.  66i- 
^00.  A  cov^enant  against  encumbrances  runs  with  the  land,  and 
an  action  thereon  can  be  maintained  by  an  assignee  of  the  cove- 
nantee: Securlly  Bank  t.  Holmes,  65  Minn.  631,  90  Am.  St  Bep.  4fiBL 
«  N.  W.  113. 
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WABB  V.  SQUTBE. 

[SI  Minn.  388,  84  N.  W.  12a.] 

PLEDGES  —  THEFT  OP  PROPERTY  —  BUKDHN  OF 
PROOF.— A  pledges  of  personalty  as  security  for  a  loan  must  exer* 
else  ordinary  care  in  protecting  it  from  theft.  The  burden  of  proof 
la  upon  him  to  show  such  care. 

J.  M.  Kxrmj,  for  the  appellant. 

J.  M.  Bees,  tot  the  respondent. 

^^  LOVELY,  J.  Action  to  xeooror  the  value  of  a  qoantilif 
of  jewelry  pledged  by  plaintiff  to  defendant  to  secure  the  pay- 
ment of  money  loaned  to  her.  Defendant  refused  to  return  the 
Jewelry  after  demand  and  tender  of  amount  due,  and  offers 
as  an  excuse  for  not  doing  so  the  claim  that  the  property  was 
stolen  without  his  fault  from  the  place  where  he  had  deposited 
the  same  for  safekeeping.  The  court  found  for  the  defendant 
generally,  and  specifically  that  the  plaintiff  was  the  owner  of 
the  property  pledged;  that  at  the  time  specified  defendant  came 
into  the  possession  of  the  same  as  pledgee,  and  was  holding 
it  as  security  for  money  which  had  been  loaned  to  the  plaintiff; 
that  the  property  was  kept  by  defendant  in  his  office  safe  in  the 
Kasota  ^^  Block,  Minneapolis,  from  which  it  was  ''stolen  by 
parties  unknown,  without  any  fault  or  negligence  on  the  part  of 
defendant''  The  court  also  found  that  defendant  did  not^  for 
fire  months  after  the  theft,  advise  or  inform  the  plaintiff  of  ihat 
fact 

Without  going  into  details,  it  is  sufficient  to  say  that  the  evi« 
dence  reasonably  tends  to  support  these  findings.  As  is  often 
the  case  on  review  of  causes  here,  there  has  been  a  very  thor- 
ough discussion  of  the  weight  of  the  evidence  by  the  oounsd« 
who  contests  the  sufficiency  of  the  evidence  to  support  the  find- 
ings of  fact;  but,  under  the  well-setiled  rule  uniformly  applied 
on  appeals  from  issues  of  fact  to  this  court,  the  only  duty  we 
have  to  i>erf  orm  is  to  inquire  whether  the  t^timony  reasonably 
tends  to  support  the  conclusion  of  the  trial  court,  who  passed 
^pon  its  weight  and  credibiUty.  After  a  careful  reading  of 
the  settled  case,  it  may  be  readily  conceded  that  the  infer- 
*h  T+i?  /^  *'^*  ^^  property  was  actually  stolen,  as  well  as 
^ot  ^  S^^^^*  ^"  without  fault,  are  open  to  doubt;  yet  we 
•ay  that  such  conclusions  axe  not  supported  by  evidence. 
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and  in  this  respect  we  are  bound  to  accept  the  judgment  of  the 
taribiinal  who  saw  the  witnesaeB  and  heard  their  testimony.  It 
only  remains  to  apply  the  law  to  the  facts  so  found.  The 
defendant  was  the  pledgee  of  the  jewelry  intrusted  to  his  care^ 
«nd  where  personal  property  is  pledged  as  security  for  a  loan^ 
and  it  hat  been  stolen^  the  bailment  being  for  the  mutual  benefit 
of  the  parties,  if  the  theft  is  occasioned  by  any  negligence,  the 
bailee  is  responsible;  if  without  negligence,  he  is  discharged. 
Ordinarily,  diligence  is  not  disproved,  even  presumptively,  by 
mere  thett;  but  the  prop^  conclusion  must  be  drawn  from 
weighing  all  the  circumstances  of  the  particular  case :  Story  on 
Bailments,  sec  338;  1  Am.  &  Eng.  Ency.  of  Law,  661,  and  cases 
ciied« 

The  finding  by  the  court  of  the  asportation  is  also  coupled 
with  the  finding  that  the  same  was  without  fault  or  negligence 
on  defendant's  part,  and  this  finding  amounts  to  more  than 
a  mere  conclusion  of  law,  but  involves  the  essential  fact  that 
the  pledgee  exercised  due  care  as  bailee  of  the  property:  Clark 
T.  Chicago  etc  By.  Co.,  28  Minn.  69,  9  N.  W.  75.  A  liberal 
but  fair  construction  of  this  finding  includes  the  view  that  the 
jewelry  was  kept  in  a  reasonably  safe  place,  that  ordinary  care 
was  used  in  protecting  ^^^  the  same  from  theft,  and,  in  con- 
nection with  the  conclusion  that  it  was  imlawfully  taken  by 
parties  unknown,  necessarily  implies  that  the  loss  happened 
without  fault  or  negligence  on  the  part  of  the  defendant,  and 
necessarily  relieves  him  from  a  daim  for  damages  for  its  con- 
version. 

The  fact  that  defendant  did  not  notify  the  owner* of  the 
property  until  five  months  after  the  theft  is  very  potent  evi- 
dence of  negligence  on  his  part  in  the  care  of  the  property,  and, 
standing  unexplained,  of  iteelf  naturally  excites  suspicion  of  the 
daim  thart  it  was  stolen.  Whether  his  explanation  of  the  same, 
to  the  effect  that  he  had  hired  detectives,  and  notified  the  police, 
and  used  endeavors  to  recover  the  stolen  property  overcomes  the 
effect  of  this  testimony,  is  not,  as  already  indicated,  for  us  to 
decide.  It  was  within  the  province  of  the  court  below  to 
pass  upon  this  question,  and  we  do  not  feel  at  liberty  to  disturb 
its  finding  in  that  regard. 

The  finding  that  the  property  had  been  stolen  and  removed 
from  the  bailee's  possession  shows  a  condition  which  may  be 
presumed  to  continue  until  proper  proof  shows  a  change  in 
auch  condition,  and  it  was  not  essential  that  the  court  should 
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hare  also  found  thai  it  was  not  ledaimed  or  in  the 
of  the  defendant  at  the  time  of  the  demand. 
Order  a£Bnned. 


Pl«dve»— DeffTtttt  of  Oar«  Beavlred  oft 
A  pledge  to  generally  defined  to  be  a  bailment  of  gooda  by  a 
debtor  to  his  creditor  to  be  k^  imtfl  the  debt  ki  discharged:  First 
Nat  Bank  y.  Harkness,  42  W.  Ya.  100,  24  a  B.  548;  Butter  T. 
Greene,  40  Neb.  280,  68  N.  W.  406;  Markham  V.  Jaudon*  41  N.  T. 
235,  241;  Oorbett  t.  Undorwood,  88  lU.  324,  26  Am.  Rep.  392;  Mit- 
chell T.  Roberts,  17  Fed.  770-77a  In  the  absence  of  special  con- 
tract, a  pledgee  is  bomid  to  use  ordinary  or  reasonable  diligence  in 
the  core  and  custody  of  the  thinff  pledged.  The  diligence  required 
In  any  particular  case  must  necessarily  depend  upon  the  character 
of  the  thing  pledged,  and  the  circumstances  sttendlng  ft,  as  weU 
as  the  means  of  protection  possessed  by  the  pledgee:  WiUets  y. 
Hatch,  132  N.  Y.  41,  30  N.  B.  251;  Oooper  T.  Simpson,  41  Hlnn.  46, 
16  Am.  St  Rep.  667,  42  N.  W.  601;  Butter  t.  Greene,  49  Neb.  280, 
68  N.  W.  406.  In  general,  it  may  be  said  that  a  pledgee  is  bound 
to  exercise  ttie  degree  of  care  which  an  ordinarily  prudent  mai 
usually  bestows  upon  his  own  property  of  like  nature  under  Uke 
circumstances;  and  he  is  liable  for  any  loss  or  injury  resulting  to 
the  pledge  from  his  negligence  and  failure  to  exercise  such  care: 
Murphy  v.  Bartsch,  2  Idaho,  603,  23  Pac.  82;  Union  Nat  Bank  t. 
Post,  64  IlL  App.  404;  Merchants*  etc.  Bank  t.  Baeder  Glue  Oo., 
164  Pa.  St  1,  30  Att.  290.  The  pledgee  is.  In  effect  a  trustee  for 
the  pledgor,  to  return  the  property,  on  payment  of  the  debt  se- 
cured, and  If  this  be  not  paid,  then  to  dtepose  of  the  thing  pledged, 
and  after  paying  the  debt  secured,  to  pay  over  the  surplus  to  the 
debtor.  *  While  the  property  to  In  the  possession  of  the  pledgee  he 
should  treat  It  as  trust  property,  and  not  deal  with  it  so  as  to  Im- 
pair or  destroy  its  yalue,  or  incur  its  loss:  Union  Trust  Ga  t.  Rig^ 
don,  93  111.  458;  Union  Nat  Banib  y.  Post,  64  lU.  App.  404;  Plucker 
T.  TeUer,  174  Pa.  St  529,  52  Am.  St  Rep.  826,  34  AtL  20a  The 
contract  of  pledge  may  make  It  the  duty  of  the  pledgee  to  seO 
within  a  specified  time,  and  his  failure  to  do  so  to  then  such  breach 
of  duty  as  will  render  him  answerable  to  the  pledgor,  and  whUe 
special  contracts  may  enlarge  or  restrict  the  duty  of  ordinary  care 
required  of  the  pledgee  by  the  common  law,  stlU  in  the  absence  of 
such  a  contract  the  pledgee  to  bound  to  exercise  ordinary  care  only, 
and  to  ItoUe  to  the  pledgor  only  for  negligence:  Cooper  t.  Simpaon, 
41  Minn.  46, 16  Am.  St  Rep.  667,  42  N.  W.  601.  The  pledgee  must 
however.  In  aU  cases  proportion  bto  care  to  the  yalue  of  the  thinir 
that  to  intrusted  to  him,  and  to  the  nature  of  it  tor  upon  the 
yalue  of  the  thing  and  the  nature  of  it  depends  the  injury  or  loss 
likely  to  arise  to  the  party  with  whom  he  has  dealt:  Brie  Bank 
y.  Smith,  3  Brewst  16. 
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TMeft-^A  pledgee  being  boand  to  use  only  oidlnary  diligence  In 
tbe  care  of  the  thing  pledged,  he  Is  consequently  liable  for  ordinary 
neglect  In  keeping  the  pledge*  and  in  case  it  ia  stolen  from  him,  the 
mere  ftict  of  the  theft  establishea  neither  reaponsibllity  nor  liv 
responaibUlty  on  his  part  It  la  like  any  othtf  lose..  If  the  theft 
la  oocaaioned  by  any  negligence*  the  pledgee  is  responsible  therefor 
If  be  ia  guilty  thereof*  if*  without  negligence  on  his  part*  he  la 
discharged  from  liability.  Ordinary  diligence  ia  not  disproyed*  eyen 
prasnmptiyely  by  theft*  but  the  proper  conduaion  must  be  drawn 
by  weighing  all  the  circumstances  of  each  particular  case:  Erie 
Bank  ▼.  Smith*  3  Brewst  2-13;  Schwerin  y.  McKie*  61  N.  Y.  180* 
10  Am.  Bep.  581;  Butler  y.  Greene,  49  Neb.  280,  08  N.  W.  490; 
Petty  y.  Oyerall*  42  Ala.  146*  94  Am.  Dec.  634;  Abbett  y.  Frederick* 
66  How.  Pr.  08b  In  such  cases  the  law  requires  nothing  extraordi- 
nary of  the  pledgee*  but  only  that  he  take  ordinary  care  of  the 
goods*  and  if  they  happen  to  be  lost  by  theft  without  his  fault*  he 
may*  notwithstanding*  resort  to  the  pledgor  for  his  debt.  Thus  a 
bank  la  bound  only  to  ordinary  care  in  keeping  United  States  bonda 
pledged  with  it:  Jenklna  y.  National  YiUage  Bank*  58  Me.  276;  Win- 
tfarop  Say.  Bank  y.  Jackson*  07  Me.  670,  24  Am.  Bep.  50.  It  ia  un- 
doubtedly true  that*  in  the  case  of  a  pledge  of  this  character.  It  ia 
not  enough  to  say  that  the  pawnee  took  the  same  care  of  the  thing 
pledged  as  he  did  of  his  own  goods,  nor  is  it  any  answer  to  the  de- 
mand of  the  iMiwnor  or  debtor  to  show  that  his  own  property  to  an 
equal  or  greater  amount  was  lost  at  the  same  time  and  by  the  same 
alleged  negligence.  He  must  go  further  than  that,  and  satisfy  the 
Jury  that  there  was  ordinary  diligence  in  keeping  his  own  prop- 
erty. If  it  appears  that  he  win  not  diligent  in  keeping  his  own 
property*  that  would  be  no  excuse  for  negligence  in  keeping  the 
pnH;>erty  of  others  intrusted  to  him.  Yet*  nevertheless,  as  every 
man  ia  presumed  to  exercise  ordinary  care  of  his  own  property 
until  the  contrary  ia  shown,  where  the  bailee's  own  goods  are  lost 
by  the  same  occurrence^  the  same  theft*  the  same  fire,  or  whatever 
it  may  be  that  destroys  them*  there  is  a  presumption  that  he  used 
ordinary  diligence*  both  as  to  his  own  and  the  pledged  goods":  Brie 
Bank  y.  Smith*  a  Brewst.  16. 

In  the  caae  of  Scott  y.  Crews*  2  S.  0.  622,  involving  the  theft  of 
bonda  from  a  bank*  i%  was  urged  that  the  law  required  the  pledgee 
to  provide  himself  with  all  the  mechanical  improvements  of  the  age 
to  protect  him  from  the  consequencea  of  a  loss  of  the  property  by 
tbeft*  but  the  court  held  that  if  this  rule  were  adopted,  instead 
of  being  bound  to  ordinary  care  only  as  the  law  requires,  be  would 
be  bound  to  extraordinary  care*  which  is  not  required  in  such  cases. 
This  care  and  diligence  of  prudent  men  in  the  management  of  their 
own  affairs  to  which  the  bailee  ia  bound*  is  to  be  measured  in  its 
oxerdse*  under  the  like  circumstances  and  the  same  situation  in 
he  at  the  time  is  placed.    The  locality*  too*  is  to  be  con- 
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flldered,  for  what  such  men  do  In  the  matter.  In  the  coontry  and 
age  In  which  they  UTe»  la  to  be  accepted  aa  the  result  of  experlenee 
In  fomlahing  such  aafeguarda  and  aecnrltiea  aa  wonld  be  moat 
likely,  having  their  own  intereata  In  yiew,  to  protect  their  prop- 
erty againat  the  dangera  of  flre»  theft,  and  robbery:  Scott  v.  Orewa, 
2  8.  O.  584.  In  auch  casea  the  care  and  diligence  required  la  auch 
aa  la  properly  adapted  to  the  preaervatlon  and  protection  of  the 
property,  and  a  bank  which  la  the  pledgee  of  bonda  la  liable  If 
they  are  atolen  in  consequence  of  ita  failure  to  ez^ else  auch  cara 
and  diligence  in  their  cuatody  or  keeping  aa  at  the  time  banks  of 
common  prudence,  in  like  situation  and  business,  usually  bestow  in 
the  custody  and  keeping  of  similar  property  belonging  to  them- 
selves: Third  Nat.  Bank  v.  Boyd,  44  Md.  35,  22  Am.  Bep.  35. 

If  a  pawnbroker  keeps  jewelry,  held  in  pledge,  in  a  drawer  locked 
underneath  hia  counter,  from  which  place  it  Is  stolen  by  burglara, 
he  cannot  be  held  liable  therefor,  in  the  absence  of  proof  that  he 
failed  to  exercise  ordinary  care  In  the  care  of  auch  property: 
Abbett  V.  Frederick,  56  How.  Pr.  68.  ''If  the  property  pledged  la 
taken  by  burglars  who  have  broken  Into  the  pledgee*a  place  of 
buslnese,  the  question  of  his  liability  la  one  of  fact,  and  dependa 
upon  whether  he  has  exercised  ordinary  care  In  the  ke^in^  of 
the  property":  Abbett  v.  Frederick,  56  How.  Pr.  68. 

Collateral  8eouHtie8.^lt  negotiable  instruments  are  pledged  as  col- 
lateral security  for  a  debt,  the  duty  of  the  pledgee  in  the  care  and 
collection  thereof  is  performed  by  the  exercise  of  reasonable  and 
ordinary  care  and  diligence.  More  than  this  is  at  no  time  required 
of  the  pledgee.  "When  the  pledgee  has  exercised  ordinary  care 
and  diligence  to  secure  the  fruits  of  the  pledge,  for  the  benefit  of 
the  pledgor,  in  view  of  all  the  circumstances  of  the  particular 
transaction,  his  duty  has  been  fuUy  discharged":  Baston  y.  German- 
American  Bank,  24  Fed.  523. 

A  pledgee  of  collateral  security  for  the  payment  of  a  debt,  with 
power  to  sell  or  collect  the  collateral.  Is  bound  to  exercise  only 
ordinary  care  and  diligence,  and  la  not  bound  to  extraordinary  dili- 
gence in  such  sale  or  collection:  Sampson  v.  Fox,  109  Ala.  662^  55 
Am.  St  Bep.  050,  19  South.  896;  Lawrence  v.  McCalmont,  2  How. 
426;  Mulrhead  v.  Kirkpatrick,  21  Pa.  St  237;  Whitin  v.  Paul,  13 
B.  I.  40;  Slevhi  y.  Morrow,  4  Ind.  425;  Beevea  v.  Plough,  41  Ind. 
204.  One  who  receives  a  note  as  collateral  security  for  an  existing 
debt,  without  any  special  agreement,  is  bound  to  use  ordinary  care 
and  diligence  in  collecting  it,  and  is  liable  for  any  loss  which  may 
happen  to  the  other  party  by  reason  of  a  want  of  auch  care  aud 
diligence:  Boberts  v.  Thompson,  14  Ohio  St  2,  82  Am.  Dec  465; 
Lee  V.  Baldwin,  10  Ga.  208.  When  a  debtor  pledges  notes  or  other 
securities  as  collateral,  the  latter  becomes  a  bailee  thereof,  and,  as 
auch,  is  bound  to  use  ordinary  diligence,  such  as  persons  usually 
exercise  in  reference  to  their  own  matters,  In  endeavoring  to  collect 
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the  collateral;  and  toe  a  fallnre  to  use  ludi  diligence,  or  for  his  negU- 
gencot  Inezciuable  default,  wrongful  act,  or  omlseion,  he  la  an- 
swerable for  the  loea  resulting  to  his  debtor:  Montague  ▼•  SteltB, 
87  8.  a  20O,  84  Am.  St  Bep.  780,  16  8.  IL  968;  Bumsey  y.  Laid- 
ley,  84  W.  Ya.  721,  26  Am.  St  Bep.  886, 12  S.  B.  866;  Ohemlcal  Nat 
Bank  y.  Armstrong^  60  Fed.  790;  Noland  y.  Olark,  10  B.  Mon.  241; 
Barrow  y.  Bhinelander,  8  Johns.  Gh.  614;  Sellers  y.  Jones,  22  Pa. 
fit  423;  Bank  of  United  States  y.  Peabody,  20  Pa.  St  464;  Lamber- 
ton  y.  Windom,  12  Minn.  282»  90  Am.  Dec  801;  Powell  y.  Henry, 
27  Ala.  612;  Colquitt  y.  Stults,  66  Ga.  806;  Wells  y.  Wells,  68  Yt  1; 
McLemore  y.  Hawkins,  46  Miss.  716.  The  holder  of  collateral  securi- 
ties as  a  pledge  must  at  least  exercise  such  diligence  in  their  col- 
lection that  tbey  shall  not  be  lost  through  the  operation  of  tlve  stat- 
ute of  limitations:  First  Nat  Bank  y.  O'Oonnell,  84  Iowa,  877,  86 
Am.  St  Bep.  818,  61  N.  W.  162;  Northwestern  Nat  Bank  y.  Thomp- 
son, 71  Fed.  118.  And  generally  the  pledgee  must  exercise  such 
diligence  in  the  collection  of  the  securities  tha*t  they  shall  not  be  lost 
through  the  Insolyency  of  the  maker:  Lamberton  y.  Windom,  12 
Minn.  282,  90  Am.  Dec.  801.  The  pledgee  of  collateral  securities 
may  exchange  them  without  the  consent  of  the  pledgor,  unless  pre- 
yented  by  the  express  terms  of  the  pledge^  but  if  loss  results  from 
want  of  p«H^  care  and  diligence^  he  is  liable  to  the  pledgor  to  the 
extent  of  the  Injury;  Qiraid  Fire  etc  Ins.  Oo.  y.  Marr»  46  Pa.  St 
601 


■• 
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[81  Minn.  406,  84  N.  W.  842.] 

DBATH  BY  WBQNGFUL  AOT— SETTLSMBNT  OF  diADC 
FOB.— Under  a  statute  giying  a  right  ot  action  for  a  death  caused 
l^  a  wrongful  act,  exdusiyely  for  the  benefit  of  the  widow  and 
next  of  kin  of  the  dec^uied,  the  personal  representatiye  of  the  lat- 
ter may  compromise  and  settle  the  claim  arising  under  the  statute 
with  the  person  liable,  either  before  or  after  the  action  is  brought, 
and  without  the  consent  of  the  next  of  kin  or  the  probate  court 

The  statute  mentioned  in  the  opinion  proyides  as  follows: 
''When  death  is  caused  by  the  wrongful  act  or  omission  of  any 
^^itj  or  corporation,  the  personal  representatiye  of  the  de- 
ceased may  maintain  an  action,  if  he  might  haye  maintained  an 
action  had  he  liyed,  for  an  injury  caused  by  the  eaxne  act  or 
omission  by  which  the  death  was  caused.  But  the  action  shall 
be  commenced  within  two  years  after  the  act  or  omission  by 
which  the  death  was  caused.  The  damages  therein  cannot  ex- 
ceed fiye  thousand  dollars,  and  the  amount  receiyed  is  to  be  for 
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ihe  ezdufliTe  benefit  of  the  widow  and  next  of  kin,  to  be  dis- 
tributed  to  them  in  the  same  proportion  as  Uie  per8(»al  pic^ 
erty  of  deceased  penons;  provided,  that  any  demand  tar  the 
support  of  the  deoeased  and  funeial  erpenfiei,  duly  allowed 
by  the  probate  courts  shall  be  first  deducted  and  paid'*:  8tatk 
1894,  sec  5913. 

F.  W.  Foot,  for  the  appellant  pro  sc 

C.  Wellington,  for  the  respondent. 

^^  LEWIS,  J.  The  complaint  alleges  that  one  Midiael 
(Fanning  was  so  injured  by  defendant  that  he  died  from  tiie 
effects  thereof;  that  his  widow,  Ellen  Fanning,  was  appointed 
administratrix  of  his  estate,  but  had  been  removed,  and  plain- 
tiff appointed  in  her  place.  The  action  is  brought  to  recover 
five  thousand  dollars,  for  causing  the  death,  under  General 
Statutes  of  1894^  section  5913.  The  answer  set  up  as  a  de- 
fense a  compromise  and  settlement  made  between  such  admin- 
istratrix and  defendant,  and  a  release  of  damages.  To  this 
answer  plaintiff  replied  by  alleging  that  Michael  Fanning  left 
Burviving  him  Ellen  Fanning,  the  widow,  and  five  children, 
ranging  from  ten  to  twenty-four  years  of  age ;  that  the  settle- 
ment and  compromise  set  forth  in  the  answer  was  made  without 
the  knowledge  or  consent  on  the  part  of  the  next  of  kin,  and 
^^^  without  the  consent  or  knowledge  of  the  probate  court,  and 
that  such  settlement  has  never  been  ratified  or  affirmed  by 
either  the  next  of  kin  or  the  probate  court;  that  said  Mien 
Fanning  had  no  authority  to  make  such  settlement,  and  that 
ahe  never  made  any  account  of  the  monqrs  so  received  to  said 
courts  but  that  she  converted  the  same  to  her  own  personal  use. 
To  this  reply  defendant  demurred,  upon  the  ground  that  the 
same  did  not  state  any  facts  avoiding  the  affirmative  matter 
set  up  in  the  answer  aa  a  defense.  The  demurrer  was  sustained, 
and  plaintiff  appeals. 

It  will  be  noticed  tiiat  the  reply  does  not  attack  the  settlement 
pleaded  in  the  answer  upon  the  ground  that  it  was  procured 
through  fraud  or  misrepresentation.  The  only  issue  raised  by 
the  reply  is  that  iihe  former  administratrix,  Ellen  Fanning; 
had  no  authority  to  make  the  settlement  The  demurrer,  theie>- 
f ore,  raises  the  question  whether,  under  General  Statutes  of 
1894,  section  5913,  the  personal  representative  of  the 
person  has  power,  without  ilie  assent  of  the  next  of  kin  and 
probate  oourt^  to  compromise  a  claim  for  damages. 
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The  right  of  action  given  under  this  statute  is  exdusively 
for  the  benefit  of  the  widow  and  next  of  kin^  upon  the  theory 
that  they  have  a;  pecuniary  interest  in  the  life  of  the  deceased, 
and  the  object  of  the  statute  is  to  compensate  them  for  such 
loss.  If  there  is  no  widow  or  next  of  kin,  no  action  can  be 
maintained:  Schwaiz  y.  Judd,  26  Minn.  371,  10  N.  W.  208; 
State  y.  Probate  Court  of  Dakota  Co^  51  Minn.  241,  53  N. 
W.  463.  A  release  given  for  a  valuable  consideration  by  the 
person  eaititled  to  such  benefit  is  a  bar  to  a  subsequent  action 
brought  by  the  personal  representative  of  the  deceased:  Sykora 
y.  Case  etc.  Go.^  59  Minn.  130,  60  N.  W.  1008.  In  the  opinion 
in  the  Sykora  case  it  is  stated  that  the  personal  representative 
18  a  mere  trustee  for  the  parties  interested,  and  that  the  provi- 
sion of  the  statute  which  requires  the  action  to  be  brought 
in  the  name  of  the  pereonal  representative  is  designed  for  the 
benefit  of  the  defendant  by  making  it  certain  that  the  party  re- 
ceiving  the  money  is  authorized  to  do  so,  and  thus  protect  the 
defendant  from  Ihe  danger  of  having  to  pay  it  twice.  But 
nmply  because  Ibe  defendant  may  settle  with  iiie  real  party 
benefited,  and  thus  cut  off  a  subsequent  action  by  the  personal 
representative  (Sykora  y.  Case  etc  Co.,  69  Minn.  130,  60  N.  W. 
1008),  it  does  ^^  not  follow  that,  if  the  personal  representative 
had  first  commenced  the  action,  the  defendant  oould  then  avoid 
it  by  a  subsequent  settlement  with  the  party  in  interest.  Neith- 
er does  it  follow  that  no  compromise  or  settlement  could  be 
made  by  the  trustee,  either  before  or  after  commencing  the 
action. 

If  the  personal  representative  la  the  trustee  of  the  parties  to 
be  benefited,  for  tiie  purpose  of  commencing  the  suit,  it  must 
follow  that  he  is  their  trustee  for  all  purposes  in  oonnection 
with  the  action.  Upon  him  devolves  the  responsibility  of  select- 
ing counsel,  eoUecting  evidence,  and  incurring  the  expenses 
of  a  triaL  Some  one  must  determine  the  advisability  of  accept- 
ing a  verdict  as  final,  either  because  adverse  or  inadequate. 
Again,  for  the  same  reason,  if  the  nature  of  the  evidence  attain- 
able and  the  drcumstanoes  of  the  case  should  lead  the  personal 
npresentative  to  the  conclusion  that  the  chances  of  recovery 
would  be  sligM^  and  that  a  compromise  would  be  desirable 
^thout  commencing  the  action,  he  has  the  same  authority  to 
effect  a  settlement  before  as  after  actually  serving  the  summons. 
The  statute  contemplates  that  the  entire  matter  of  enforcing 
the  i^UiTTi  and  of  collecting  the  money  shall  be  in  the  personal 
tepresentative^  not  only  for  the  protection  of  the  defendant. 
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but  also  in  order  that  there  may  be  a  responsible  party  to  take 
charge'  of  the  interests  of  those  to  be  benefited.  The  law  as- 
sumes that  the  court  will  appoint  a  trustee  who  is  suitable  for 
the  purpose.  If  experience  shows  that  incompetent  persons 
are  often  selected,  and  that  they  are  liable  to  be  imposed  upon 
in  the  way  of  being  drawn  into  unwarranted  compromises, 
it  is  a  subject  whidi  properly  commands  the  attention  of  the 
legislature.  As  the  statute  stands,  its  meaning  is  dear,  and 
there  ia  no  call  for  a  consideration  of  "Qie  common  law  upon 
the  question*  The  following  cases  may  be  considered  as  bearing 
on  tiie  subject:  Natchez  t.  MuUins^  67  Miss.  672,  7  SoutL 
542 ;  Holder  t.  Bailroad,  92  Tenn.  141,  86  Am.  Si  Bep.  77, 
20  S.  W.  537;  Parker  t.  Providence  etc.  Steamboat  Ca,  17 
R.  I.  376,  83  Am.  Sb  Bep.  869,  22  AtL  284^  28  AtL  102. 
Order  afiBrmed. 


COMPROHISB.— A  OLAIH  FOB  THB  WBONOrUL  DBATH  of 
a  human  being  may  be  compromised  by  the  personal  r^resentatlTe 
of  the  deceased:  Parker  t.  ProYidence  ete.  Oo^  17  &  L  87^  88  Am. 
8t  Beip.  860^  28  AtL  284|  83  AtL  102. 


PISH  r.  CHICAGO,  ST.  PAUL  AND  KANSAS  OITT 

BAILWAT  COMPANY. 

[82  Minn.  9,  84  N.  W.  46&] 

HVIDBNOB-RETROACTIVB)  BTATUTDS.— A  statote  de- 
elarlng  that  the  plats  and  surveys  made  by,  and  in  the  engineering 
department  of,  any  municipality  in  the  state  are  prima  facie  evi- 
dence in  all  proceedings  in  all  courts  Is  valid,  and  applies  to  all 
actions,  including  those  between  private  parties  and  thova  poidiBg 
at  the  time  of  its  enactment 

How  ft  Taylor,  for  the  appellant. 

C.  E.  Joslin,  for  ihe  respondent. 

*  STABT,  C.  J.  This  action,  in  its  analyris,  is  one  for  tiie 
recovery  of  the  possession  of  such  portions,  if  any,  of  lots  5  and 
6,  in  block  171,  West  St.  Paul  Proper,  as  extend  sonth  of  tiie 
north  line  of  tiie  south  half  of  the  southwest  quarter  of  section 
6,  township  28,  range  22.  This  line  is  designated  in  the  record 
in  this  case  as  the  ^^quarter  quarter  line,''  and  it  was  conceded 
on  the  trial  to  be  the  north  boundary  line  of  tiie  plaintifiPs  land. 
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The  principal  issue  between  the  parties  was  tiie  location  of 
this  *^  line  upon  the  ground.  There  were  no  stakes  or  monu- 
ments^ or  other  evidence  upon  the  ground,  except  a  post  at  the 
Bonthwest  comer  of  section  5,  by  which  the  government  or  the 
street^  block,  or  lot  lines  could  be  located*  The  plaintiff  intro- 
duced  evidence,  including  certain  maps  and  records  of  surveys 
in  the  office  of  the  dty  engineer  of  the  dtj  of  St  Paul,  which 
the  claimed  located  the  quarter  quarter  line  in  question  so  as 
to  show  that  a  triangular  piece  of  land  off  the  southerly  ends  of 
lots  5  and  6  was  south  of  the  Une,  and  therefore  belonged  to  her. 
If  this  claim  was  correct,  then  the  evidence  made  a  prima 
facie  case  for  the  plaintiff,  as  the  defendant  was  admittedly 
in  possession  of  such  part  of  the  lots.  The  city  maps  and  sur- 
veys^ if  competent  evidence,  indicated  the  location  of  the  line 
as  claimed  by  the  plaintiff.  The  trial  court,  at  the  close  of 
the  evidence,  directed  a  verdict  for  the  defendant  The  plain- 
tiff made  a  motion  for  a  new  trial,  and  from  an  order  granting 
it  the  defendant  appealed. 

It  seema  to  be  oonceded  that  the  trial  judge  refused  to  submit 
the  case  to  the  jury  on  the  ground  that  the  city  maps  and  surveys 
were  not  competent  evidence,  but  upon  his  attention  being  called 
for  the  first  time,  upon  the  motion  for  a  new  trial,  to  Laws  of 
1899,  chapter  284,  he  was  of  the  opinion  that  the  evidence  was 
competent  by  virtue  of  this  statute ;  hence  it  was  error  to  take 
the  case  from  the  jury.  The  principal  question  presented  by  the 
record  for  our  consideration  is  the  proper  construction  of  the 
statute,  which  reads  as  follows:  ''All  records  of  surveys  made 
by  the  engineering  department  of  any  municipality  in  this  state, 
including  field-notes  of  surveys,  profiles,  plats,  plans,  and  other 
ffles  and  records  of  such  department,  shall  be  prima  facie  evi- 
dence in  any  proceeding  in  all  courts  in  this  state  of  the  correct^ 
nesB  of  the  showing  and  statements  therein  made;  and  the  exist- 
ence of  euch  files  and  records  in  the  office  of  such  engineering 
department  shall  be  considered  prima  facie  evidence  of  the  fact 
^at  such  files  and  records  were  made  by  sudi  engineering  de- 
partment for  the  use  and  benefit  of  sucb  municipality.'' 

The  defendant  claims  that  the  statute  does  not  provide  a  rule 
of  evidence  between  private  parties  as  to  the  location  of  private 
boundaries,  but  that  it  applies  only  to  actions  in  which  a  munic^ 
ipality  is  a  party.  It  ia  clear  that  the  statute  simply  prescribes 
^  rule  of  evidence,  **  and  is  within  the  constitutional  powers 
of  the  legislature.  The  clear  and  specific  language  of  the  stat- 
ute making  it  applicable  to  all  proceedings  in  all  courts  of  the 
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state  forbids  the  oanstrnetioii  urged  by  conxuel  for  defendant 
It  would  be  difficult  to  select  language  which  would  moie  cleariy 
express  an  intention  to  make  the  elatate  applicable  to  all  actiona 
and  proceedings  inyolving  disputed  boundary  lines  than  that 
used  therein.  The  last  clause  of  the  statute  in  no  manner 
limits  the  general  scope  of  the  statute^  as  declared  in  the  first 
clause  thereof.  The  statute  establiahes  two  roles  of  evidenee. 
The  first  declarea  the  plats  and  surfeys  made  by  Ihe  engineering 
department  of  any  municipality  prima  facie  eyidence  in  all  pro- 
oeedings  in  all  courts.  But  if  the  statute  had  ended  with  this 
declaration,  it  would  have  been  of  limited  value  as  a;  remedial 
statute,  for  after  the  lapse  of  years  it  would  be  diflSeult  to 
prove  by  whom  the  plats  and  surreys  were  made;  henee 
the  necessity  of  a  second  rule  of  eyidence  making  the  fact  that 
the  plats  and  sunreys  are  a  part  of  the  records  in  the  office  of 
such  engineering  department  prima  facie  evidence  tliat  they 
were  made  by  such  departmaii 

The  defendant,  however,  claims  that,  even  if  the  statute  does 
apply  to  all  actions,  including  those  wholly  between  prirats 
parties,  it  does  not  apply  to  actions  which,  like  this  one^  weie 
pending  at  the  time  the  statate  was  enacted.  It  is  true  that 
statutes — especially  those  regulating  conduct  or  creating  rights 
—should  not  be  construed  as  retrospectiye  in  their  ajqdication, 
unless  the  contrary  appears  to  have  been  intended  by  the  legis- 
lature :  Giles  v.  Giles,  22  Minn.  848.  But  the  statute  in  ques- 
tion is  a  remedial  one,  which  neither  creates  new  rights  nor 
takes  away  vested  ones,  for  it  simply  dedares  a  rule  of  evidence. 
The  right  to  have  one's  contTOvensies  determined  by  exiflting 
rules  of  procedure  and  evidence  is  not  a  vested  right:  Cooky's 
Constitutional  Limitations,  867;  State  v.  Baldwin,  6S  Minn* 
518,  65  K  W.  80.  It  is  obvious  from  the  reading  of  this  stat- 
ute that  it  was  intended  to  operate  retrospectively,  for  it  would 
defeat  its  remedial  purpose  to  construe  it  as  applying  only  to 
plats  and  surveys  made  in  the  futare  by  the  engineering  de- 
partment. The  statute  was  in  force  on  and  after  its  psasage, 
and  at  that  time  the  plats  and  surveys  described  therem  became 
competent  prima  ^*  facie  evidence  in  all  actions  in  all  the 
courts  of  this  state.  In  the  absence  of  any  proviso  to  the  stat- 
ute indicating  an  intention  to  exclude  pending  actions,  it  is  dear 
that  the  only  permissible  constraction  of  it  is  that  it  is,  and  was 
intended  to  be,  retrospective  in  its  operation,  and  that  it  applies 
to  pending  actions  as  well  as  to  future  ones. 
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Laiily,  the  defendant  daixsm  that  the  prima  facie  eage  eetah- 
lubed  by  tiie  plats  and  surveys  in  question,  conceding  them  to 
luure  been  competent  evidence,  was  conclusively  rebutted  by 
other  undisputed  evidence  in  the  case.  The  record  does  not 
sustain  this  contention.  Treating  such  plats  and  surveys  as 
competent  evidence  in  the  case,  the  location  of  the  ^^quarter 
^quarter  line"  was  a  question  of  fact|  and  the  trial  court  rightly 
.granted  a  new  trial. 

Order  affirmed. 


A  BBTROACTIYB  BTATUTB  Is  valid  euly  when  tt  Is  remedial: 
Note  to  Merchants'  Bank  v.  Balloii,  61  Am.  fit.  Rep.  7122.  A  rule  of 
practice  prescribed  by  statute  applies  to  pending  cases:  South  West 
Impr.  Go.  ▼.  Smltti,  86  Va.  306,  17  Am.  St  Bep.  &e,  7  &  E.  305i. 
The  rules  of  eridence  may  be  changed  by  a  retrospective  statute: 
•8ee  the  monographic  note  to  Qasbeii  ▼•  fitonU^gteo,  JiQ  Am.  Dec  13d. 


EANBOBN  T.  PEOPLETS  ICE  COMPAHY. 

[82  Minn.  4S,  84  K.  W.  C41.] 

WATBR  AND  WATBBCOUBSBS-RIGHT  OF  COMMON 
U8BB.^The  public  have  the  ordinary  rights  of  usage  In  an  bodlee 
'•f  public  water.  These  rights  Include  the. right  of  boating,  llsliiDg, 
«nd  the  om  of  the  -water  or  ice  for  aU  ordinary  purposes.  In  these 
aeepects  a  r^^arian  owner  has  no  exclusiYe  or  pecuUar  priyileges. 

WATEJB  AND  WATB)RCOURSBS-RIPABIAN  RIGHTS.— 
"The  shore  owner  on  a  public  body  of  water  may  not  prerent  an 
fojary  to  his  land  by  the  lowering  or  raising  oC  the  waters  beyond 
the  natural  limits  of  high  and  low  water  mark,  by  artiflclal  means, 
not  in  the  exercise  of  rights  common  to  all,  unless  such  act  te  ex- 
pressly authorized  by  law.  The  extent  of  the  Injury  dei^enda  upon 
the  condition  of  the  shore  land  and  the  nature  of  the  possession. 

WATBR    AND    WAT£ROOUBfiS>S— RIPARIAN  RIGHTS.— 

Bmployment  of  contiguous  land  for  the  purpose  of  pleasure,  recrea<- 

-tion,  and  health  constitutes  such  a  use  of  adjacent  bodiee  of  public 

water  as  to  command  a  remedy  for  an  Intertoence  with  its  natural 

condition. 

WATBB  AND  WATERCOURSES— RIGHT  TO  TAKE  ICE. 
The  taking  of  large  quantities  of  ice  from  a  body  of  public  water 
for  the  purpose  of  shipment  to  a  distant  marlcet  for  sale,  without 
regard  to  its  effect  upon  the  right  of  common  user,  is  not  the  exer- 
cise of  a  common  right;  and  if  such  talcing  results  in  special  injury 
to  a  riparian  owner,  he  may  enjoin  It,  and  sue  in  his  own  name 
lor  damages. 

WATSB  AND  WATBRCOTJRSDfr-RIGHT  TO  TAKE  ICE. 
The  taking  of  water  or  ice  from  a  body  of  public  water  by  common 
right  may  result  in  destroying  the  source  of  supply,  and  no  riparian 
-owner  or  common  user  can  complain.    But  when  the  use  is  made 
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of  racli  water  for  commercial  purposes,  not  of  common  rla^t,  tlie 
right  to  so  use  ceases  at  the  point  where  the  conflict  of  lnt«cst 
with  the  common  user  commences. 

WATER  AND  WATERCOURSES-RIGHT  TO  TaKB  ICE. 
The  taking  of  ice  from  a  body  of  public  water  as  a  business,  for 
shipment  to  a  distant  market  for  sale,  is  not  an  ordinary  use  of  the 
water  by  common  right,  but  is  an  artificial  taking  which  may  be 
enjoined  by  a  riparian  own^  specially  injured  thereby. 

WATERS  AND  WATERCOURSES— TAKING  ICE-SUB- 
STANTIAL INJURY.— If  a  body  of  public  water  is,  during  twelve 
years,  lowered  two  feet  below  its  natural  outlet  by  cutting  and  re- 
moving ice  therefrom  for  comm^ cial  purposes,  and  from  the  evap- 
oration caused  thereby,  such  taking  is  of  a  substantial  character, 
entitling  the  shore  owner  specially  damaged  thereby  to  an  injunc- 
tion restraining  the  continuance  thereof. 

J.  B.  &  E.  P.  Sanborn  and  B.  Clarke,  for  the  appellant. 

Durment  ft  Hooie,  for  the  respondent 

^  LEWIS,  J.  The  complaint  in  this  action  alleges,  in  sitb- 
stance,  that  the  plaintiff  now  and  for  twelve  yeais  has  been  the 
owner  of,  and  in  possession  of,  certain  real  estate  bordering  on 
White  Bear  lake,  in  the  village  of  White  Bear,  Bamsey  county, 
Hiiinesota;  that  the  shore  line  of  said  premises  along  the 
lake  10  one  hundred  and  seventy-five  feet;  that  plaintiff  has 
made  certain  improvements  thereon,  consisting  of  a  dwelling- 
house^  a  stable,  outhouses,  etc.,  of  the  value  of  ten  thousand 
dollars,  and  that  the  value  thereof  consists  mainly  in  the  con- 
nection ^*  of  Ihe  premises  with  the  waters  of  the  lake.  It 
is  further  alleged  that  White  Bear  lake  is  naturally  a  large  body 
of  pure,  clear,  spring  water,  covering  an  area  of  two  thousand 
four  hundred  acres  of  land,  contiguous  to  the  cities  of  St.  Paul, 
Minneapolis,  and  Stillwater,  has  a  reputation  as  a  health  resort, 
and  is  largely  patronized  in  the  summer  season,  for  the  purposes 
of  recreation,  pleasure,  and  health,  to  accommodate  which  de- 
mand many  cottages  have  been  built  on  the  lake  shore ;  that  the 
waters  of  the  lake  are  used  by  such  occupants,  including  plain- 
tiff, for  the  purposes  of  boating,  fishing,  bathing,  general  recre- 
ation, and  for  domestic  and  household  purposes. 

It  is  further  charged  that  defendant  corporation  has  for 
more  than  twelve  years  annually  cut  and  removed  therefrom 
more  than  seventy-five  thousand  tons  of  ice,  and  shipped  the 
same  to  St.  Paul  and  distant  markets,  and  disposed  of  the  same 
for  commercial  purposes,  is  still  engaged  in  the  act  of  removing 
large  quantities  of  ice  for  such  commercial  purposes,  and  that 
by  the  opening  of  large  areas  of  water  to  the  action  of  the  air, 
great  quantities  of  water  evaporated  annually.    It  is  further 
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stated  that  the  action  of  defendant  in  so  removing  the  ice  for 
the  period  of  twelve  years  has  had  the  effect  of  reducing  the 
waters  more  than  two  f  eei^  resulting  in  exposing  shoals  and  bars, 
causing  weeds  to  grow  on  the  exposed  shores,  and  rendering 
the  beach  and  shore  unsightly,  and  unfit  for  pleasure  and  health* 
It  10  alleged  that^  since  defendant  commenced  to  take  out 
the  ice  as  stated,  there  has  been  no  overflow  from  the  same 
through  the  natural  outlet,  and  that  fhe  water  level  has  been 
reduced  below  the  natural  outlet  by  the  said  acts  of  defendant 

Ab  special  damages  thereby  caused  to  plaintiff  it  is  alleged 
thai  plaintiff  had  constructed  a  bathhouse  and  pier  for  the 
ieq[uirements  of  bathing  and  boating,  and  that  when  so  con- 
stmcted  the  wtater  at  such  points  was  two  feet  in  depth,  and 
as  a  result  of  defendant's  acts,  in  so  lowering  the  lake,  there 
haa  been  exposed  in  front  of  plaintiff's  premises  an  unsightiy 
bar  of  sand,  in  width  one  hundred  and  fifty  feet,  and  that  in 
order  to  reach  the  water  it  is  necessary  to  extend  the  pier,  and 
that  such  improvements  are  bdng  rendered  useless,  to  defend- 
ant's damage  of  two  thousand  five  hundred  dollars.  The  action 
is  ^^  brought  to  restrain  defendant  from  further  catting  and. 
removing  ice. 

To  this  complaint  defendant  demurred  upon  four  separate 
grounds:  1.  That  tiie  complaint  does  not  state  facts  sufScient: 
to  constitute  a  cause  of  action;  2.  Defect  of  parties  defendant;: 
8.  Defect  of  parties  plaintiff;  4.  That  plaintiff  has  no  lefpii 
capacity  to  sue.  The  court  bcdow  sustained  the  demurrer,  and 
plaintiff  appealed. 

In  respect  to  all  bodies  of  public  water,  in  common  with  ripar- 
ian owners,  the  public  have  the  ordinary  rights  of  usage.  Theso 
include  the  right  of  boating,  fishing,  and  the  use  of  the  water  or 
ice  for  the  ordinary  purposes.  In  these  respects  a  riparian  owner 
haa  no  exclusive  or  peculiar  privileges.  There  are  certain  in- 
terests and  rights  vested  in  the  shore  owner  which  grow  out  of 
special  connection  with  such  waters  as  an  owner.  Theso 
are  common  to  all  riparian  owners  on  the  same  body  of 
water,  and  they  rest  entirely  upon  the  fact  of  title  in  the  fee  to 
the  shore  land.  Among  such  may  be  mentioned  the  right  of  ac^ 
eretions  and  the  right  of  access.  Again,  there  may  be  certain 
•pedal  rights  peculiar  to  each  shore  owner  according  to  the 
nature  of  his  possession,  which  includes  the  character  and  value 
of  hia  improvements.  It  is  elementary  that  the  shore  owner 
may  prevent  an  injury  to  hia  land  by  the  lowering  or  raising 
of  the  waters  beyond  the  natural  limits  of  low  and  high  water 
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mazkj  bj  tttifidal  jneuu^  not  in  the  erendae  of  ughis  coBmum 
to  ally  TiTilnw  Buch  act  be  ezpresdj  authorized  by  law.  The 
extent  of  the  injnzj  depends  igpon  the  condition,  of  the  shore 
land  and  tiie  nabuoe  of  Uie  possession.  If  theie  is  a  remedy  for 
an  injnj^  caused  by  the  artiiScial  nsiaing  of  the  waier  above 
the  natural  lins^  thus  f^fy^f^hg  a  meadow^  there  is  also  n  remedy 
to  prevent  fiposnTe  of  an  unsightly  and  nnhealfhy  maish  by 
artifidalljr  draving  off  the  water  below  the  natural  leveL  It  is 
immaterial  ior  what  purpose  the  shore  land  is  i:^^ed^  if  it  be  a 
lawful  US&  There  is  no  distinetion  in  this  respect  between 
n  fam  end  a  aununer  residenoe.  Employment  cl  oonliguoas 
land  for  the  purpoae  x>f  pkaaure^  recreation,  and  heali])  con- 
atitutea  anch  a  use  of  adjacent  bodies  of  public  water  as  to 
command  ^^  a  jemedj  for  an  int^ference  with  its  natural 
esnditMn:  Eimberly  ete.  Ca  t.  Hewitt,  79  Wis.  334,  48  If. 
W.  373. 

But  even  if  plaintiif  ie  in  a  position  to  call  upon  the  courts 
le  xedresB  ea  injury  caused  in  this  manner,  it  is  ckimed  by 
defemdknt  that  it  is  jnatified  in  what  it  has  dene,  and  in  con- 
tiBinng  ee  to  do  in  tiw  future  because  it  is  only  esjoying  the 
common  privilege  open  to  the  public 

Defendsat  is  nnstaiken  in  its  tsbv  of  the  nutnie  ai  tiie  com- 
HKm  or  public  privilege  of  taking  wnter  or  iee  from  the  lake. 
Such  privilegee  ere  limited  to  tkooe  nghta  which  toft  enjoyed 
by  the  public  in  common  with  riparian  owners.  Thia  privilege 
is  beaed  upon  tiie  eaoaidentien  <ef  its  personal  nature;  aaek  n 
right  as  may  be  ordinarily  used.  Any  man,  woman,  cr  <duld 
is  accorded  an  equal  oppecinnity  in  the  nae  of  eueh  advanii^ges. 
The  doer  is  shut  to  no  one,  if  Ae  means  of  aoeess  have  been 
provided.  But  49ie  very  purpoae  wiuxSi  has  eaneed  the  develop- 
ment of  13ie  law  eatabiishsng  the  rigitt  wonld  be  destioyed  if 
the  principle  wefe  extended  to  pmtoet  en  ■nliieiiiefl  traffic  by 
ifliipment  io  a  distant  msrioet.  The  taking  of  ice  for  the  psr- 
pose  of  stnpmeat  to  a  distairt  mnrbft,  &r  the  pnrpaee  of  safe, 
without  regard  to  its  effect  upon  fte  eoaamnn  uaer,  ia  not  the 
exercise  of  ueemmon  right.  ItistruethatpBbl]c<vnieiBanB£ne 
and  open  to  all  for  eommeraal  purpeBsa  ie  tbe  extent  tkmk  eom- 
mon  rights  are  not  encroached  upen.  The  taking  of  wnier  or 
ice  by  common  right  may  result  in  destroying  the  eouiDe  of  ap- 
ply, and  no  riparian  owner  or  other  connnoB  uaer  <eaa  eom- 
plain.  But  when  use  is  made  of  such  water  fcr  oanaeerdal 
piirposei^  not  of  common  right,  then  the  Tight  to  eo 
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ttt  13ie  point  where  Utte  oooffict  of  intenBt  wiSk  {tw  eommo& 
user  commences. 

It  is  trae  that  the  pnblie  itself  may  grant  the  right  to  da 
that  which  could  not  otherwise  be  lawfully  done:  Minneap- 
olia  Mill  Co.  ▼•  Board  of  Water  Commrs.,  56  Minn.  485,  58  N. 
W.  33.  But  the  defendant  does  not  claim  the  benefit  of  any 
snch  statute.  On  the  contrary,  appellant  invoked  to  his  aid 
Special  Laws  of  1881,  chapter  410,  which  declares  that  White 
Bear  lake  shall  f oreTer  remain  free  and  open  for  the  common 
and  public  use  of  all  citizens  of  this  state;  and  it  is  further 
provided  that  the  waters  of  said  "  lake  shall  nerer  be  low- 
ered or  diminished  by  any  artificial  means,  and  be  connected 
with,  used,  or  applied  to  any  use  or  purpose,  public  or  private, 
by  any  person,  persons,  or  corporation,  public  or  private. 
This  is  a  public  act,  dealing  with  the  interest  of  the  general 
public,  and  it  was  not  necessary  to  plead  it 

While  plaintifE  has  a  remedy  independently  of  this  statute, 
be  is  nevertheless  protected  by  its  provisions.  If  there  is  any 
remedy  under  this  act  for  the  faking  of  *the  waters  of  the  lake 
f>y  the  ordinary  users  by  common  rights  the  state  is  the  only 
party  which  could  enforce  the  remedy.  But  the  law  also  pro- 
hibits the  taking  of  water  by  artificial  means,  and  if  such  tak- 
ing by  artificial  means  result?  in  special  injury  to  a  riparian 
owner,  as  alleged  in  the  complaint,  then  sue*  owner  may  sue 
In  his  own  name  to  enforce  that  which  is  declared  unlawful 
hy  the  statute.  Within  the  meaning  of  this  act,  the  taking 
of  ice  as  a  business,  for  shipment  to  a  distant  market  for  sale, 
is  not  an  ordinary  use  of  the  waters  by  common  right,  but 
u  an  artificial  taking. 

After  what  has  been  written,  it  is  evident  that  there  is  no 
defect  of  parties  plaintiff  in  this  action,  since  the  plaintfff  has 
shown  himself  specially  affected  by  defendant's  acts,  on  ac- 
count of  his  peculiar  relations  to  the  water,  not  shared  in 
common  by  other  shore  owners.  It  is  equally  clear  that  there 
is  no  defect  of  parties  defendant.  So  far  as  the  complaint 
discloses,  the  use  made  of  the  waters  by  other  persons  is  only 
such  use  as  by  common  right  they  are  entitled  to. 

We  come  now  to  the  final  position  taken  by  respondent,  and 
that  is,  conceding  all  other  questions,  still  the  complaint  does 
not  constitute  a  cause  of  action,  because  no  substantial  decrease 
Sn  the  water  of  the  lake  has  been  shown  as  a  result  of  defend- 
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anf  8  act  in  eatting  ioe.  The  learned  trial  judge  eeema  to  have 
disposed  of  fhe  case  upon  this  theory.  Taking  judicial  notice 
tiiat  a  cubic  foot  of  water  weighs,  in  round  numbers,  sixtr- 
two  and  a  half  pounds^  and  that  water  expands  one-eleventlL 
in  freezing,  a  computation  shows  that  seventy-five  thousand 
tons  of  ioe,  when  reduced  to  water,  would  amount  to  about 
one-quarter  of  an  inch,  when  spread  over  the  entire  area  of  the 
lake.  In  the  twelve  years  this  would  amount  to  three  "  inches. 
So  small  an  amount  of  water  was  considered  trifling,  and  not 
likely  to  affect  plaintiff's  property.  This  computation,  how- 
ever, doea  not  take  into  account  the  amount  of  evaporation 
caused  by  removing  the  ioe,  and  thua  exposing  the  water  to  tfaa 
air. 

It  is  further  daimed  that  the  constant  falling  of  the  water 
was  due  to  other  natural  causes,  such  aa  the  effect  of  drainage 
and  tilling  of  the  land.  In  thua  considering  fhe  question^  an 
important  consideration  has  been  overlooked.  It  is  positively 
alleged  in  the  complaint  that  during  the  twelve  years  there  haa 
been  no  water  flowing  out  of  the  lake,  the  water  level  always 
being  below  the  natural  outlet.  If  thia  be  true,  then  all  of  the 
natural  increase  by  rainfall,  snow,  and  springs  would  tend  to 
increase  the  volume,  unless  the  increase  weie  overbalanced  by 
the  natural  decrease.  To  whatever  extent  the  water  was  re- 
duced by  defendant,  to  that  extent  the  level  was  reduced  be- 
low the  natural  condition.  In  other  words,  if  defendant  had 
not  removed  the  three  inches  of  water,  that  much  additional 
water  together  with  whatever,  if  any,  was  lost  by  the  allied 
artiflcial  evaporation,  would  still  be  in  the  lake.  It  would  be 
different  in  the  case  of  a  running  stream,  where  the  amount 
taken  would  be  immediately  supplied.  Here  plaintiff  is  enti- 
tled to  the  natural  condition  and  only  asks  that  the  result  bo 
not  made  worse  by  artificial  means. 

The  amount  of  water  taken  is  not  material.  If  the  inter- 
ference is  persistent,  and  substantially  reduces  the  natural  lev- 
el of  the  lake,  it  is  sufficient.  If  there  was  a  /all  of  two  feet 
in  twelve  years,  according  to  the  mathematical  demonstration 
submitted  by  respondent,  defendant  is  charged  with  causing 
one-twelfth  of  that  amount.  While  such  amount  averages 
small  for  each  year,  yet  it  is  definite,  persistent,  and,  if  con- 
tinued, will  be  serious.  Such  an  interference  is  not  trivial 
It  ia  substantiaL    The  amount  of  damages    in  such  cases  is 
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not  material,  if  it  be  eome  definite  amount:  Potter  t.  Howe^ 
141   Maes.  857,  6  N.  E.  233.    The  complaint  complies  with 
these  requirements^  and  states  a  good  cause  of  action. 
Order  reversed. 

HR.  JUSTIOB  LOTBLT  and  Mr.  Justice  Brown  dissented  on  the 
ground  that  the  majority  opinion  was  wrong  both  upon  principle 
and  authority.  They  cited  Lamprey  t.  State,  52  Minn.  181-108,  38 
Am.  St  Rep.  541,  58  N.  W.  1189,  and  Peoples  y.  Dayenport,  149 
Ifaas.  822^24,  14  Aul  St  Rep.  425,  21  N.  B.  886,  to  the  effect 
tbat  In  those  states  where  the  title  to  the  bed  of  a  navigable  lake 
€(r  stream  Is  held  to  be  in  the  state,  the  waters  thereof  are  public 
property,  h^d  by  the  state  In  its  sovereign  capacity  as  trustee  for 
the  public  use,  and  the  right  to  take  ice  for  sale  or  use,  or  to  use 
Uie  waters  for  fishing,  boating,  and  other  lawful  purposes,  is  com- 
mon to  all,  and  In  such  waters  or  ice  the  riparian  owners  hav« 
DO  special  or  superior  right 

''But  It  is  held  in  the  majority  view  that  a  necessary  distinction 
exists  as  to  the  limit  of  the  use  by  the  public,  and  that  ice  cannot 
be  taken  by  the  public  firom  these  lakes  for  such  use  In  unlimited 
quantities,  although  we  are  left  entirely  In  the  dark  as  to  what 
would  be  a  proper  or  limited  use,  as  distinguished  from  an  im- 
proper and  unlimited  use.  The  legislature  has  not  regulated  this 
•ubject,  and,  if  this  court  can  do  so.  Its  conclusions  must  rest 
wholly  upon  the  facts  as  alleged  in  the  complaint— that  the  quan- 
tity taken  by  defendant,  'more  than  seventy-five  thousand  tons 
of  ice  annually,  and  after  storing  a  large  portion  of  the  same  In 
Icehouses  for  the  time  being,  defendant  has  shipped  away  to  St 
Paul  and  more  distant  marts  of  commerce,  and  disposed  of  the 
same  for  commercial  purposes,  at  remote  points  from  the  shores 
of  said  lake,  where  no  part  or  portion  of  the  same  can  be  returned 
to  said  White  Bear  cake.*  And  while  other  causes,  as  set  forth 
In  the  complaint,  and  conceded,  have  lowered  the  lake  in  question 
to  the  extent  stated  in  the  majority  opinion,  yet  It  was  admitted 
by  counsel  on  the  hearing  that  the  removal  of  ice  therefrom  by 
the  defendant  against  whom  the  injunction  Is  sought  had  only 
diminished  the  shore  line,  by  its  acts,  one-quarteo  of  an  Inch  each 
year,  which  seems  to  us  an  Insufficient  basis  entirely  to  destroy  a 
valuable  business  by  Injunction,  simply  because  It  might  be  un- 
reasonable in  a  case  where  no  limit  has  been  fixed  uiK>n  the  com* 
men  right 

'The  easy  solution  that  suggests  itself,  by  reason  of  the  capacity 
of  one  i>erson  to  take  more  ice  than  another,  where  no  limits  are 
prescribed  in  the  law,  is  not  by  injunction  to  restrain  a  right  which 
Is  comment  and  the  effCHrt  to  do  so  In  this  case  gives  to  the  shore 
owner  a  special  privilege,  which  depends  entirely  upon  the  extent 
of  his  improvements;  and  this  is  the  contention  of  the  appellant. 
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for  opoD  iM  oilier  gromitf  em  iSn  rallef  graBte#  to  ■«9tstn< 
And  tbft  malocity  •pinion  la  an  adoptton  oC  the*  doctrfnar  tbat  Htm 
riparian  ownar»  by  roaaoa  aiC  axtanalTo  teproramantai  npan  his 
property,  placed  there  for  comfort  and  pleasure  daring  tbe  aun- 
mer  aeaaon,  baa  apecial  riflrbta  and  privllegea  superior  to  the  pul^ 
lie,  and  other,  but  lata  preteotlaiia,  abore  ownao^  who  bare  not 
made  ImproTementa  of  the  aame  character. 

''We  are  unable  to  gtve  weight  to  the  cnnaldentiona  which  go»^ 
trol  the  majority  of  the  coart^  We  regard  the  pnblie  watera  of 
thia  atate  as  the  common  property  of  all  the  people  to  the  extent 
of  such  natural  and  reasonable  ones  aa  the  necesaitiea  of  llfb  r^ 
qulre^  and  It  aeema  te  ue  that  sneh  aaea  bar  the  eonuBen  peaple  are 
a  reality  rather  than  a  legal  myth»  and  paramonnt  to  the  Individ* 
nal  whims,  capricea»  and  pleasnree  of  tiloee  who  odapt  their  own 
property  to  luzuriee.  Compared  to  the  practical  beneftta  which 
the  uae  of  ke  afforda  to  the  inhabitants  of  the  cities  adjainiBs 
White  Bear  lake,  the  advantages  and  pleasurea  of  any  ahoro 
owner  are  Inaignificant  And  when  a  atep  is  taken  in  tlie  direction 
of  destroying  the  righta  of  the  many  for  the  ^xdurive  beoeiit  of 
the  ferr,  by  means  of  an  injunction  restraining  the  cutthig  of  ice 
which  will  result  in  lowering  the  lake  only  one-fourth  of  an  incfa« 
it  se<.tii8  to  us  that  there  la  a  plain  requirement  for  the  application 
ot  the  rule,  'De  minlmia  non  curat  lex.' 

"If  the  right  to  take  ice  ia  a  public  right,  as  conceded*  thia  court 
haa  no  authority  to  aay  how  much  or  how  litde  any  person  can 
take  for  public  use.  In  the  abaence  of  legislative  regulation.  If 
any  unreasonable  use  la  made  of  public  watera^  and  public  injnry 
follows,  the  remedy  belonga  to  the  public,  as  in  other  eaaes  of  pnh- 
Uc  wrongs  and  nuisances:  Inhabitanta  v.  Stoddard,  7  Alien,  15S> 
170.  But  to  concede  that  Ice  may  be  taken  from  theae  lalEes 
for  common  uae  by  'every  man,  woman,  and  diild,'  and  to  hold 
that  such  right  ia  limited^  or  in  thia  ease  denied,  ta  the  defendant, 
without  fixing  the  limit,  is,  hi  effect,  to  give  to  the  puUie  a  privi- 
lege which  they  cannot  eiiloy. 

*'But  if  the  necessity  for  the  uae  ia  the  teat— and  we  appreh^id 
that  the  legislature  and  the  courta  can  make  no  other-'there  to 
nothing  in  the  complaint  that  charges  any  unreasonable  usage  be- 
yond such  necessity,  or  ext^oida  such  appcepriation  f  urtlier  than 
the  natural  and  ordinary  uaea  to  which  the  commodity  ia  applied, 
and  we  do  not  suppose  that  anyone  wiU  claim  that  an  unneeeeaary 
or  unreasonable  use  will  be  assumed  where  it  is  not  alleged.  If 
ice  cannot  be  taken  in  the  way  adopted  by  defendant,  aa  set 
forth  in  the  complaint,  for  use  by  the  reaidenta  of  the  large  dtiea 
adjoining  Wliite  Bear  and  other  lakes  ia  their  vicinity,  there 
would  seem  to  be  but  one  resource  left*-to  manuf aeture  that  earn- 
modity,  as  in  southern  climatee— which  would  be  very  expensive^ 
and  a  deprivation  of  its  benefits  to  many;  and,  if  the  complaint 
which  is  upheld  In  this  case  furnishes  the  criterion  of  limitation 
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t»  be  msfglMk  tbs  maKOS  «toi  of  Ice  mamifiictare  imiit  not  to- 
tAee  from  tbe  lakes  or  streamB*  but  the  consumer  mfast  depend 
upon  the  1)eneflcence  of  heaveo*  ratliei  than  tlie  bounteous  earth* 
to  furnish  rain  for  that  purpose,  before  It  has  fallen  into  theae 
waters  and  become  a  part  thereof.  This  rather  far-fetched  con- 
clusion seems  to  us  but  the  logical  reductlo  ad  absurdum  of  the 
claim  presented  in  the  complaint 

"We  should  long  hesitate  to  accept  a  rule  that  would  work  such 
an  injustice  to  the  inherent  rights  of  our  peoi^e,  and  we  do  not 
see  an/  partitenlar  flsrce  in  tbe  distinction  between  the  rlg^t  of  the 
Individual  Hying  in  thai  citlea  adjoining  the  lake  to  take  water  or 
lee  therefrom  personally,  and  forbids  him  the  same,  right  when 
derived  through  the  eustoraary  methods.  It  requires  no  stretch  of 
fancy  to  recognize  the  weUvknown  fact  Hiat  but  few  take  ice  from 
the  public  waters,  and  place  the  same  in  receptacles  for  tiieir  con- 
sumption. The  use  of  ice  by  the.  citizen,  which  is  almost  as  neces- 
sary as  wattf,  depends  xspon  the  interyention  of  those  who  are 
engaged  In  the  business  of  cutting  and  storing  it  for  d^iyery  to 
priyate  persons.  In  a  measure,  such  persons  are  the  agents  of  all 
who  need  Ice,  and  upon  whom  the  people  rely  and  defpend  to  obtain 
tbat  necessity.  Such  a  course  reduces  the  price  of  the  commodity. 
and  furiB^hes  benefits  much  more  advantageously  than  if  each 
IndlYldtid  was  required  to  da  that  which  many  are  not  able  to 
da  And  If  the  private  individual  has  a  right  to  take  Ice  for  his 
own  use^  s^^  several  cannot  do  the  same  thing  through  another. 
It  is.  In  the  way  we  live  and  move  and  have  our  being  at  the 
present  day,  a  very  barren  right  to  each. 

••We  do  not  think  there  is  any  weight  la  the  suggestion  that  there 
li  no  outlet  to  White  Bear  lake.  It  is  conceded  to  be  a  public 
|)ody  of  water,  and  the  fact  that  it  has  no  outlet  is  wholly  irrele- 
vant to  the  question.  The  truth  undoubtedly  Is  that  this  lake  is 
fed  by  springs,  and,  like  many  others  of  the  public  waters  of  this 
•tat^  by  reason  of  the  cultivation  of  the  soil,  evaporation,  and 
other  causes,  has  to  some  extent  receded  in  the  quantity  of  its 
waters,  although  by  acts  of  defendant  to  no  greater  extent  than 
three  inches  In  twdve  years,  or  one  foot  in  fifty  yeara. 

-The  principles  which  we  have  stated  above  are  not  new,  but 
are  supported  by  an  unbr<*en  Une  of  authorities  of  the  most  re- 
Bpectabltf  courts  in  this  country:  Gould  on  Waters,  8d  ed.,  sec.  191; 
Brastow  v.  Bockport,  77  Me.  100;  Woodman  v.  Pitman,  79  Me.  450, 
1  Am.  St  Rep.  842,  10  Atl.  821;  McFadden  v.  Haynes,  86  Me.  819, 
29  AtL  1068;  Inhabitants  v.  Stoddard,  7  Allen,  158;  Paine  v.  Woods, 
108  Mass.  160;  Hittinger  v.  Barnes.  121  Mass.  639;  Wood  v.  FOwl«r, 
26  Kan.  682,  40  Am.  Bep.  830;  Bosse  v.  Thomas,  8  Ma  App.  472; 
Brown  v.  Cunningham,  82  Iowa,  512,  48  N.  W.  1042.'* 

ICB— THB  PRIVIIiBGB  OF  GATHEBING  ice  from  public 
Siyaters,  either  for  use  or  sale,  is  generally  considered  a  common 
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light  and  th«  Ice  belongs  to  the  flnt  approprlator:  Pe(^le*e  loe 
Co.  T.  Dayenport,  149  liaes.  822,  14  Am.  St  Bep.  425,  21  N.  & 
886;  notee  to  Higglns  y.  Kueterer,  82  Am.  Bep.  164;  Miller  ▼• 
MendenhaU,  19  Am.  8t  B^.  235;  Woodman  t.  Pitman,  1  Am.  St 
Rep.  862. 


BBICKSON  T.  GEEAT  NOETHEBN  HAILWAY  00. 

[82  Minn.  00,  84  N.  W.  402.] 

NBGLIGBNOB-INJUBY  TO  CHILD  FBOM  DAN6BBOUS 
PBEMISBB— PLBADING.— In  an  action  to  recoTer  for  the  death  of 
a  child  caused  by  playing  with  fire  set  by  a  railroad  company 
opon  Ita  right  of  way,  upon  the  ground  that  the  right  of  way  waa 
not  fenced,  and  also  that  the  fire  was  left  unguarded,  a  com- 
plaint which  does  not  allege  any  facts  showing  that  the  child  went 
upon  the  right  of  way  at  any  point  which  it  is  alleged  was  not 
fenced,  or  at  any  point  which  the  company  might  lawfully  haye 
protected  by  a  fence,  does  not  state  a  cause  of  action. 

NBGLIGBNCB  —  INJUBY  TO  CHILD  FBOM  DANGBBOUS 
PBBMIS£JS. — ^A  railroad  company  does  not  owe  any  legal  duty  to 
children  or  others,  to  exercise  extraordinary  care  by  guarding  fires 
set  upon  its  right  of  way,  so  that  if  being  attracted  thereby  they 
intrude  upon  the  right  of  way  to  play  with  the  fire,  they  shall  not 
be  injured  thereby.  The  doctrine  of  the  "turntable  cases*'  does  not 
apply  to  such  a  case,  and  must  be  limited  to  cases  of  attractiye 
and  dangerous  machinery,  and  to  other  similar  instances  where  the 
danger  is  latent 

H.  v.  Mercer,  for  the  appellant 

W.  E.  Dodge,  for  the  respondent 

«*  START,  C.  J.  The  plaintiflf's  intestate  was  a  child  four 
years  old,  who  on  September  15,  1899,  while  playing  with  fire 
on  the  defendant's  right  of  way,  was  so  seriously  burned  that 
she  died.  This  action  was  brought  to  reeoyer  damages  for  the 
benefit  of  her  next  of  kin,  on  the  ground  that  her  death  was 
due  to  the  negligence  of  the  defendant  On  the  trial  the  court 
sustained  the  objection  of  the  defendant  to  the  admission  of 
any  eyidence,  on  the  ground  that  the  complaint. did  not  state 
facts  constituting  a  cause  of  action,  and  ordered  judgment  for 
the  defendant.  The  plaintiff  appealed  from  an  order  denying 
his  motion  for  a  new  trial. 

The  complaint,  after  alleging  that  the  defendant  owns  and 
operates  a  railroad  through  the  yillage  of  Milaca,  this  state, 
and  ®*  that  the  plaintiff  was  the  father  of  the  child,  and  had 
been  duly, appointed  administrator  of  her  estate,  alleged  sub- 
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stantially  these  facts:  On  the  fifteenth  day  of  September,  1899, 
it  was  llie  iutj  of  the  defendant  to  keep  its  right  of  way  in 
the  village  of  Milaca  fenced,  but  it  unlawfully  and  negligently 
failed  to  fence  its  right  of  way,  or  any  portion  thereof,  in  such 
Tillage.  On  the  right  of  way  north  of  the  depot  of  its  railway, 
near  a  public  street,  which  was  used  for  travel,  and  near  sev- 
eral dwelling-houses  occupied  by  people  having  children  of  im- 
mature years,  and  on  September  13th,  the  defendant  negli- 
gently caused  fires  to  be  set  to  three  piles  of  stumps  and  rub- 
bish then  upon  its  right  of  way,  and  it  negligently  left  the  fires 
burning  and  unguarded  until  on  and  after  September  15th. 
At  the  time  the  fires  were  set,  and  for  a  long  time  prior  thereto, 
its  right  of  way  at  this  place  had  not  been  fenced,  and  was 
then  open  and  entirely  without  fence,  and  was  located  about 
the  center  of  the  village  of  Milaca.  This  location  on  its  right 
of  way  had  long  been  a  common  playground  for  the  children 
of  twider  years  living  near  by,  all  of  which  was  well  known  to 
defendant.  But  the  plaintiff's  intestate  had  not  played  there- 
on prior  to  September  15th.  If  its  right  of  way  had  been  well 
and  properly  fenced  at  such  point  the  children  could  not,  and 
would  not,  have  gone  thereon  to  play  at  any  time,  and  the  de- 
ceased child  would  not  have  gone  thereon  to  play,  as  she  did  on 
Septembet  15th.  The  fires  so  set  and  so  left  burning  were 
attractive  to  children  of  tender  years,  and  had  a  strong  tend- 
ency to  allure  them  to  play  in  and  around  the  fires,  and  thus 
allure  and  entrap  them  into  great  dangers  which  were  a  menace 
to  their  lives,  and  which,  by  reason  of  their  tender  years  and 
immature  judgment,  they  could  neither  apprehend  nor  appre- 
ciate, all  of  which  was  well  known  to  the  defendant,  whereby 
the  deceased  was  induced  to  and  did  so  enter  upon  the  right 
of  way  of  the  defendant  to  play  in  and  with  the  fires  so  set, 
without  knowing  the  danger  thereof,  and  thereby  her  cloth- 
ing was  set  on  fire,  and  she  was  so  badly  burned  that  she  died 
as  a  result  of  such  injuries.  It  was  the  duty  of  the  defend- 
ant to  refrain  from  setting  such  fires,  unless  they  were  prop- 
erly guarded,  and  it  was  its  duty  to  have  prevented  the  child 
from  going  upon  its  right  of  way  and  playing  around  the  fires. 
But  it  negligently  set  the  fires  and  ^®  negligently  permitted 
them  to  bum  without  being  guarded,  and  it  thereby  invited 
her  upon  its  premises  to  play  in  and  around  the  fires. 
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!•  It  b  daimed  by  the  defendant  that  flie  complaint  doea 
not  allege  any  facts  diowing  tlutt  the  child  went  upon  its  right 
of  way  at  any  point  which  it  is  alleged  was  nnfenced,  or  at  any 
point  which  it  might  lawfully  have  protected  by  a  fence.  A 
majority  of  the  justices  of  the  court  are  of  the  opinion  that 
this  contention  is  correct 

It  is  true  that  the  complaint  alleges  that  it  was  the  duty 
of  the  defendant  to  keep  its  right  of  way  in  the  village  of 
llilaca  fenced,  and  that  it  negligently  failed  to  fence  any 
portion  in  such  village;  but  it  was  necessary  for  the  plaintiff 
to  allege  with  reasonable  certainty  the  place  where  the  child 
entered  upon  the  defendant's  right  of  way,  so  that  the  de- 
fendant might  allege  and  show,  if  such  were  the  fact,  that 
such  place  was  its  depoi  grounda  or  a  public  street,  which 
public  convenience  required  to  be  left  open,  and  which  it 
was  therefore  not  only  not  bound  to  fence,  but  which  it 
had  no  right  to  inclose.  Now,  for  aught  that  appears  from 
the  allegations  of  the  complaint;  the  child  may  have  gained 
access  to  its  right  of  way  from  the  defendant's  depot  grounds 
or  a  public  street  The  conclusion  alleged  in  the  complaint 
that,  if  the  right  of  way  had  been  fenced  at  the  place  on 
its  right  of  way  where  the  fire  was  left  burning,  fhe  child 
could  not,  and  would  not,  have  gone  thereon  to  play,  can- 
not be  construed  as  an  allegartion  of  fact,  to  the  effect  that 
she  entered  upon  the  right  of  way  at  the  point  where  the  fire 
was.  On  the  contrary,  it  is  affirmatively  alleged  that  the 
place  in  question  was  ^'on  the  said  right  of  way  north  of  the 
depot  of  said  railway  near  a  public  street  which  was  used  for 
travel,''  and  was  located  about  the  center  of  the  village. 

Such  being  the  case,  and  there  being  no  direct  allegation 
as  to  the  point  where  she  entered  upon  the  premises  of  the 
defendant,  if  any  inferences  are  to  be  indulged  as  to  the  point 
of  entry  it  is  not  unreasonable  to  infer  that  she  entered  from 
the  street  The  court  therefore  holds  that,  in  so  far  as  the 
plaintiff's  alleged  cause  of  action  depends  upon  the  neglect  of 
the  defendant  of  its  statutory  duty  to  fence  its  right  of  way, 
the  complaint  does  not  state  ^  a  cause  of  action.  Whether 
the  absence  of  the  fence,  if  such  were  the  case,  was  the  proxi- 
mate cause  of  the  child's  injury,  we  do  not  decide:  See  Nelson 
V.   Chicago  eta  Ey.  Co.,  30  Minn.  74,  14  K  W.  360. 

I  dissent  as  to  the  court's  construction  of  the  complaint 
The  question  was  raised  for  the  first  time  on  the  trial  of  the 
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action^  and  if,  even  argumentatively,  the  coioplaint  states  a 
cause  of  action,  it  oaght  to  he  sustained.  I  am  of  the  opinion 
that  the  fair  inference  from  all  of  the  allegations,  considered 
together,  is  that  the  child  entered  upon  the  right  of  way  at  the 
place  where  it  was  the  duty  of  the  defendant  to  maint4iip  a 
fence,  and  that  it  did  not  do  so. 

2.  The  only  other  question  necessary  to  he  oonsidered  is. 
Was  the  defendant  guilty  of  actionable  negligence,  independ« 
ently  of  any  question  as  to  its  statutory  duty  to  fence  its  right 
of  way,  in  setting  the  fires  and  leavii^g  ^em  unguarded  at 
tbe  place  and  under  the  eircumstances  alleged  in  the  complaint. 
It  was  not^  unless  the  allegations  of  the  complaint  in  this  re« 
spect  show  that  the  defendant  failed  in  some  duty  which  the 
law  imposed  upon  it,  or,  in  other  words,  show  that  it  owed  a 
l^al  duty  to  the  daas  of  children  to  which  the  plaintiff's  in- 
testate belonged,  in  the  exercise  of  due  care^  to  prevent  them 
from  coming  in  contact  with  the  fires.  The  question  then  is. 
Did  the  defendant  owe  a  legal  duty  to  this  diild  and  others, 
to  exercise  ordinary  care  by  guarding  the  fires  so  that^  if 
they  intruded  upon  its  land  to  play  with  the  fires^  they  would 
not  be  injured  thereby? 

The  tender  and  loving  rc^rd  which  every  true  man  has  for 
children  and  his  impulse  to  protect  them  from  harm  are  liable, 
unless  repressed,  to  lead  courts  to  an  xmsound  conclusion  on 
questions  of  this  diaracter.  It  is  important,  then,  to  inquire 
dispassionately  just  what  the  defendant  did,  according  to  the 
allegations  of  the  complaint  It  set  fire  to  rubbish  on  its  right 
of  way,  presumably  for  the  purpose  of  getting  lid  of  it.  In  so 
doing  it  was  executing  upon  its  own  premises,  in  a  lawful  way, 
necessary  work.  It  exercised  no  actual  force  against  the  child, 
and  the  danger  of  injury  from  the  fire  was  not  concealed. 
The  child  was  an  intruder  upon  the  defendant's  land,  and  by 
her  own  act  was  injured  by  meddling  ^^  with  the  fire.  It  is 
true,  she  knew  no  better,  and  was  an  innocent  trespasser,  but 
the  innocence  of  the  intruder  in  cases  of  this  kind  does  not 
^necessarily  establish  the  l^al  duty  of  the  land  owner  to  pro- 
tect him  from  injury.  The  law  does  not,  as  a  general  rule, 
impose  restraints  and  conditions  upon  an  owner's  lawful  and 
fiesessary  use  of  his  land,  which  is  only  dangerous  to  persons 
irho  intrude  thereon:  See  11  Harvard  Law  Iteview,  34^,  434. 

But  a  notable  exception  to  this  rule  was  declared  by  this 
«ourt,  as  early  as  1875,  in  the  leading  case  of  Keffe  r.  Mil- 
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waukee  etc.  By.  Co.,  21  Minn.  207,  18  Am.  Bep.  393,  which 
was  to  the  effect  that  the  owner  of  dangerous  machinery  (a 
tumtahle),  who  leaves  it  unfastened  or  unguarded  on  his  own 
land,  where  he  has  leascm  to  believe  that  young  children  will 
be  attracted  to  play  with  it,  is  bound  to  use  due  care  to  pro- 
tect such  children  from  the  danger  to  which  they  are  thus 
exposed.  The  basis  of  this  dedsicm  was  iliat  ilie  turntable, 
when  left  unfastened,  was  attractive  to  young  children,  and 
that  ilie  owner,  by  leaving  it  unguarded,  was  not  only  invit- 
ing young  childrcai  to  come  upon  it»  but  was  holding  out  an 
allurement  which,  acting  upon  the  natural  instincts  by  which 
such  children  are  controlled,  drew  them  into  a  hidden  danger. 
This  exception  to  the  rule  of  nonliability  of  land  owners  for 
injuries  sustained  by  trespassers  from  the  condition  of  their 
premises,  or,  as  it  is  usually  expressed,  the  '^doctrine  of  the 
turntable  cases,''  has  never  been  extended  by  this  court  to  cases 
like  the  one  at  bar,  or  to  any  others  which  upon  their  facts 
did  not  come  strictly  and  fully  within  the  Keffe  case:  Stendal 
V.  Boyd,  67  Minn.  279,  69  N.  W.  899.  In  Emerson  v.  Peteler, 
35  Minn.  481,  69  Am.  Bep.  337,  29  N.  W.  311,  which  was  a 
case  where  a  child  five  years  old  was  killed  by  climbing  upon 
a  portable  dump-car,  the  court  declined  to  apply  the  doctrine 
of  the  Keffe  case,  and  stated  that  the  basis  of  liabilitv  in  the 
latter  case  was  that  the  premises  were  such  as  to  invite  the 
presence  of  children,  and  the  danger  was  not  apparent^  but  con- 
cealed. In  Twist  V.  Winona  etc  B.  B.  Co.,  39  Minn.  164,  12 
Am.  St  Bep.  626,  39  N.  W.  402,  the  court  stated  the  necessity 
of  limiting  the  doctrine  in  these  words:  '^o  the  irrepressible 
spirit  of  curiosity  and  intermeddling  of  the  ^^  average  boy, 
there  is  no  limit  to  the  objects  which  can  be  made  attractive 
playthings.  In  the  exercise  of  his  youthful  ingenuity,  he  can 
make  a  plaything  out  of  almost  anything,  and  then  so  use  it 
as  to  expose  himself  to  danger.  If  all  this  is  to  be  charged 
to  natural  childish  instincts,  and  the  owners  of  property  are 
to  be  required  to  anticipate  and  guard  against  it,  tiie  result 
would  be  that  it  would  be  unsafe  for  a  man  to  own  property, 
and  the  duty  of  the  protection  of  children  would  be  charged 
upon  every  member  of  the  community  except  the  parents  or 
the  children  themselves.  This  court  itself,  if  it  had  not  modi- 
fied the  Eeffe  case,  has  at  least  indicated  that  the  doctrine 
which  it  announces  is  not  to  be  given  any  such  extreme  and 
unlimited  application.'' 


Dec.  1900.]    Ebickson  v.  Great  Northern  Ry.  Co.  416 

In  Haeslej  y.  Winona  etc  B.  Co.^  46  Minn.  233,  24  Am.  St 
Bep.  220,  48  N.  W.  1023,  the  court  held  that  a  railroad  com- 
pany  waa  not  goilly  of  negligence,  as  to  young  children,  by  leav- 
ing cars  on  a  gravity  track,  with  the  brakes  set,  which  were  loos- 
ened by  them,  whereby  one  of  their  number  was  killed.  Again, 
in  the  case  of  Batte  y.  Dawson,  50  Minn.  450,  52  N.  W.  965, 
it  was  held  that  a  land  owner  was  not  liable  in  damages  for 
the  death  of  a  child  three  years  old,  caused  by  the  caving  of 
an  unguarded  embankment  on  his  premises,  made  by  ezcava* 
tions  for  sand.  In  Stendal  ▼.  Boyd,  73  Minn.  53,  72  Am.  St. 
Bep.  597,  75  N.  W.  735,  the  court  refused  to  extend  the  doc- 
trine of  the  turntable  case  so  as  to  include  an  unguarded  pond 
caused  by  the  excavation  in  a  stone  quarry  which  had  been 
abandoned.  The  court  in  that  case  said :  '^The  liability  of  the 
land  owner  to  children  who  are  induced  to  come  upon  his 
premises  by  reason  of  attractive  and  dangerous  machinery 
thereon  was  carefully  limited  in  the  original  decision,  and 
the  limitations  have  been  enforced  by  the  subsequent  decisions 
of  this  court  •  .  •  .  The  doctrine  of  the  turntable  cases  is 
an  exception  to  the  rule  of  nonliability  of  a  land  owner  for 
accidents  from  yisible  causes  to  trespassers  on  his  premises.  If 
the  exception  is  to  be  extended  to  this  case,  then  the  rule  of 
nonliability  as  to  trespassers  must  be  abrogated  as  to  children, 
and  every  owner  of  property  must,  at  his  peril,  make  his  prem- 
ises childproof.  .  ...  It  would  seem  that  there  is  no  middle 
ground  and  that  the  doctrine  of  the  turntable  cases  ought  to 
be  limited  to  cases  of  attractive  and  dangerous  machinery.'' 

The  suggested  limitation  necessarily  had  no  reference  to 
cases  where  the  danger  was  not  open,  but  concealed.  This 
court  also  refused  to  extend  the  doctrine  to  a  case  where  a 
diild  was  injured  •^  by  falling  from  an  unguarded  retaining 
wall  seven  and  one-half  feet  high :  Eayser  ▼•  Lindell,  73  Minn. 
123,  75  N.  W.  1038. 

It  is  not  practicable  to  lay  down  any  absolute  rule  as  to 
the  limitations  of  the  doctrine.  The  manifest  trend,  however, 
of  aU  the  decisionB  of  this  court  is  to  limit  its  application  to 
attractive  and  dangerous  machinery,  and  to  other  similar  cases 
where  the  danger  is  latent  We  are  not  prepared  to  say  that 
cases  may  not  arise  outside  of  this  classification  to  which  the 
doctrine  ought  to  be  extended,  but  we  do  hold  that,  as  a  general 
nile,  the  doctrine  of  the  turntable  cases  must  be  limited  to 
cases  of  attractive  and  dangerous  machinery,  and  to  other 
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«iiiiilar  caset  wksie  tlie  dsngor  k  latort.  This  Toie  mHj  not 
ke  stnctly  logical,  bttt  it  is  a  neoeaftaoy  oae,  imh»8  luid  own- 
«n  are  te  be  made  iveruRiB  of  the  ucfety  €if  duUiieii  wheu 
tre^asBing  upon  tfaeir  piemiseg.  it  neeessarilj  folknrB  that 
this  can  iallg  witlm  the  JinitBtiony  and  that  tbe  drfendant 
was  not  bound  to  eKa:cke  ordiiiaiy  cuoe  to  bo  guard  the 
fire  on  its  right  of  way  that  ciiiidivn  mtrading  theieoa  could 
jiot  come  in  dangenws  eoniaot  iritii  the  ftre,  tfaoogh  in« 
-duoed  60  to  do  by  its  attractiveiiess.  Theretee,  Hbm  camplaint 
does  not  state  a  cnnue  of  action* 
Order  afiSxmed. 

LEWIS,  J.,  dissenting.  The  complaint  states  that  at  the 
place  where  the  files  were  set  the  Tight  of  way  was  not  fenced; 
that  said  location  was  on  the  right  of  way,  and  had  long  been 
a  common  playground  ior  young  children  living  in  the  Yicin« 
ity;  and  that^  if  the  said  xight  of  ws^r  liad  been  properly 
fenced  at  the  said  point,  the  deceased  would  not  have  goaa 
fhereon  to  play  at  the  time  of  {he  accident  These  alle^- 
tions,  together  with  the  statement  that  the  child  entered  upon 
the  premises  and  played  around  the  fire,  being  attracted  there- 
to, are  sufficient  to  constitute  a  declaration  that  she  went  to 
Che  fice  at  a  point  where  the  liglit  of  way  was  net  fenced. 
TTpon  £hat  point  I  dissent  from  the  views  of  the  jnsijanly  of 
the  court. 


DANGEROUS  PBBM1SES.-LIABIUTT  OF  THB  OWNSB  of 
dangerous  premises  to  trespassers  does  not  exist,  even  In  the  case 
-of  chUdren,  unless  €hey  tire  TnftaceA  %o  etAxt  *u?en  the  hmd  by 
•onethtng  unusual  aad  attractive  pkkoed  «ipoa  it  kf  the  wwner,  or 
with  his  knowledge  permitted  to  remain  there:  Cooper  v.  Overton, 
102  Tenn.  211,  78  Am.  8t  Bep.  864,  62  S.  W.  18S.  See,  furtbert 
Arnold  v.  8t  Ijonis,  lfi2  Mo.  17^,  S9  An.  Bt  iB^pw  447,  «a  &  W. 
tKX);  extended  note  to  Barnes  ▼.  Shseveiioiit,  49  Am.  £L  B^  42t42& 
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DEEBDrO  HABVESTBIt  CX)MPANT  ▼.  DONOYAN. 

JTFDOMBNT8,  TAOAMNGi-BPFDOr  (W.— If  a  pcnon,  by 
jMigment  Im  dftlm  moA  deUTcry  proceedings  commenced  without 
hte  knowledge  or  consent,  obtains  possession  of  personal  properly 
wldeh  he  retains  be  cannot,  hy  motion,  without  a  return  or  offer 
to  retnm  tte  property,  haTO  the  ia&gmeat  and  pvooeedlngs  set 
aside,  on  the  gronnd  that  they  were  taken  without  his  knowledge 
or  authority,  and  the  Judgment  upon  such  motion  Is  conclusive 
eC  the  rlgbt  ef  the  dsCesdaBt  In  the  claim  and  deUrery  proceed- 
ings to  the  return  of  the  property. 

J.  A*  GoEer  and  B,  and  W*  H**  SoufhworUi^  for  liie  appd« 
but. 

W.  C*  OidX,  for  ifafl  lespcmdeiit 

^tt  BROWN',  J.  Action  in  daxm  and  deUyery  for  {he  pos- 
lession  of  a  harvester  and  hinder.  The  property  was  taken  in 
the  proceedingSy  and  delivered  to  plaintiff,  and  plaintiff  haa 
since  retained  il  Defendant  had  judgment  in  the  court  be- 
low for  the  return  of  the  property,  or  its  vulue,  and  plaintiff 
fubsequently  moved  the  eourt,  upon  aflBdavits  and  the  jndg- 
ment-roIl,  to  set  the  judgment  and  all  prior  proceedings  aside, 
on  the  grrmnd  that  tiie  action  was  commenced  and  prosecuted 
witliout  its  kmmledge  or  consent,  and  was  wholly  unauthorized. 
The  motion  was  denied,  and  plaintiff  appeals. 

The  eouri  found  as  a  fact  that  the  action  was  brought  with*- 
ovl  plaiiitifl's  knowledge  or  costseni,  but  denied  the  motion 
on  the  ^^*  ground  that  plaintiff  had  not  returned,  or  offered 
to  return,  to  defendant  IJie  property  taken  in  and  the  subjeet 
of  the  action,  wfaieh  plaintiff  still  retains.  The  short  facts  in 
the  case  are  that  one  Weibeler  was  the  local  agent  of  plaintiff 
&t  Belle  Plaine,  this  state,  for  the  sale  of  its  harvesting  ma- 
chines in  that  territory.  As  such  agen^  with  the  assistance 
of  one  of  plaintiff^  tnivding  agents,  it  is  claimed,  Weibeler 
bargained  and  sold  one  of  plaintiffs  harvesters  and  binders  to 
defendant^  the  purchase  price  agreed  upon  being  ten  dollars 
in  cash  at  date  of  sale,  a  black  mare,  and  twenty-five  dollars 
due  at  a  future  date.  The  machine  was  delivered  to  defend* 
^t,  who  paid  the  ten  dollars,  and  delivered  to  the  agent  the 
black  mare.  Not  being  satisfied  with  the  mare,  and  claiming 
die  did  not  conform  to  defendants  representations^  the  agent 
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vefuaad  to  accept  her,  and  attempted  to  lescind  the  ecmtnet 
Defendant  refoBed  to  ocmaent  to  a  lesdsaion,  or  to  letnm  the 
machine,  and  this  action  ma  hronght  to  recover  it. 

Plaintiff  did  not  anthoiiie  the  commencement  of  the  actioDi 
and  knew  nothing  about  it  nntil  after  the  entry  of  the  judg- 
ment, bnt  by  meana  thereof  obtained  the  poaaession  of  the  ma- 
chine, and  has  not  offered  to  letom  it  to  defendant.  The  jndg- 
moit  awarding  to  defendant  tiie  letum  of  the  machine  ia  con- 
dnaiye  upon  the  partiea  in  ao  &r  aa  thia  motion  ia  concerned, 
and  plaintiff  cannot,  until  it  compliea  therewith  and  retonia 
it  to  defendant,  be  heard  to  complain  of  the  result  of  Ae 
action.  Plaintiff  haa  obtained  the  fruits  of  the  litigation,  and 
{hough  the  action  waa  wholly  unauthorized,  must  restore  the 
aame  to  defendant  before  the  relief  sought  by  this  motion  can 
be  granted.  The  principle  which  controls  the  case  is  laid  down 
in  Anderson  ▼.  Johnson,  74  Minn.  171,  77  N.  W.  86. 

Counsel  for  plaintiff  contend  that  the  contract  of  sale  was 
iuTalid;  that  defendant  acquired  no  title  to  the  machine;  and 
that  plaintiff,  in  retaining  the  same,  is  doing  no  wrong,  and  is 
holding  only  that  which  is  its  own.  The  question  as  to  the 
▼alidily  or  invalidity  of  the  sale  cannot  be  determined  on  this 
motion.  Defendant  is  entitled  to  have  tiiat  question  settled 
in  the  usual  way — by  trial  in  court  before  a  jury,  and  not  upon 
affidavita.  Whether  the  sale  was  valid  or  invalid,  the  fact  A- 
maina  that  a  contract  of  ^^  sale  waa  enteied  into  between 
defendant  and  plaintiff's  agent,  the  machine  in  question  was 
delivered  to  defendant  in  pursuance  thereof,  and  was  subse- 
quently taken  from  him  by  the  proceedings  in  this  action,  and 
delivered  to  plaintiff.  The  judgment  orders  the  machine  re- 
turned to  defendant,  but  plaintiff  n^lects  to  do  so,  and,  with 
the  fruits  of  the  litigation  in  its  possession,  asks  to  be  rdieved 
from  the  judgment  on  the  ground  of  want  of  authority  of  its 
agent  to  commence  the  proceedings.  There  is  no  question  bnt 
that  the  machine  was  in  fact  delivered  to  plaintiff,  or  its  general 
agent,  after  it  had  been  taken  from  defendant  It  is  not  im- 
portant what  has  since  become  of  it  Defendant  is  in  no  way 
responsible  for  its  present  whereabouts,  and  should  not  be  made 
to  suffer  because  plaintiff  is  unable  to  locate  it  If  plaintiff 
cannot  now  return  the  machine  because  it  cannot  be  identified 
or  located,  or  for  any  other  reason,  it  is  its  misfortune,  due 
entirely  to  the  misconduct  and  neglect  of  its  own  agent  Plain- 
tiff learned,  upon  discovering  the  judgment,  that  the  machine 
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had  been  taken  from  defendant^  and  fliat  a  return  thereof  was 
ordered  by  the  terms  of  the  judgment  The  suggestion,  there* 
fore,  that  it  did  not  know  at  the  time  of  making  this  motion 
that  fhe  machine  had  been  delivered  to  its  general  agent  or  re- 
turned to  it,  comes  with  no  particular  force.  Inquiry  of  its 
local  agent  would  have  disclosed  the  fact  Burchard  v.  HuU,. 
71  Minn.  430,  74  N.  W.  163,  Dexter  v.  Morrow,  76  Minn.  413,. 
79  N.  W.  394,  and  White  v.  Madigan,  78  Minn.  286,  80  N.  W. 
1125^  are  not  in  point  There  was  no  showing  in  either  of 
those  cases  that  the  principal  received  the  benefits  of  the  un-^ 
authorized  acts  of  the  agent 
Order  affirmed. 


JUDGMENTS.— ON  VAOATINO  and  setting  aside  Judgments^ 
tbe  monograplilc  notes  to  Forman  v.  FurmaD,  60  Am.  St  Rep. 
688-668;  Nlcklin  v.  Robertson,  62  Am.  St  Repi»  78&-790;  Bumliam 
▼•  Hays,  58  Am.  Dee.  882-39& 


BBTZ  v.  PRODUCE  BXCHANGB  COMPANY. 

[82  Minn.  178,  84  N.  W.  748.] 

MONOPOLIES  —  COMBINATION  IN  BBSTRAINT  OF 
TRADIL— A  corporation  or  combination  which  regulates  the  credit 
to  be  allowed  its  membem,  discriminates  In  the  price  to  be  paid 
for  produce  against  persons  not  members,  controls  the  deliyery  of 
sach  produce,  and  proTides  a  penalty  by  boycott,  fine,  and  ens- 
pension,  for  offending  and  defaulting  members,  is  in  restraint  of 
trade,  tends  to  limit  or  control  the  market  price  of  produce,  and 
Is  lllegaL 

MONOPOLIES  —  COMBINATION  IN  RESTRAINT  OF 
TRADE— BOYCOTT— ESTOPPEL.— An  ez-member  of  an  unlawful 
combination  In  restraint  of  trade,  who  participated  in  the  adoption 
of  its  constitution  and  by-laws,  is  not  estopped  to  maintain  an 
action  against  such  association  for  damages  for  being  boycotted 
by  It  after  his  expulsion  for  a  yiolation  of  such  by-laws. 

J.  Bobertson  and  M.  C.  Brady,  for  {he  appeUant 

Stiles  ft  Stiles,  for  the  respondent 

*^*  LEWIS,  J.  The  Prodnoe  Exchange  Company  of  the 
city  of  Minneapolis  is  a  corporation,  and  its  by-laws  proyide 
certain  restrictions  and  limitations  as  to  the  method  of  doing 
business  by  its  members,  the  more  important  of  which  are  as 
follows: 
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COLLECTION  DEPABIMBNT  BULES. 
^Article  1. — City  Customen. 

^'Seetkm  1«  All  billa  for  goods  aoUL  on  credit  tiie  m 
yveceding  hminow  daja  to  Friday  night  ol  each  veek  to  cob- 
tomen  doing  bnaiBefB  witkin  tbe  limita  of  the  cities  of  Kin- 
Mtpolk,  St  FMl,  St  Anthony  Park,  Merriam  Pazk»  St 
Louis  V^akf  Hopkins,  Now  Brig^bm,  HamliTTfi  Wayzata,  Lab 
Tittk,  BoblwBsdak^  and  all  lako  hotds  shall  bs  oonsidered  due 
and  payable  on  the  Monday  next  sncceediag  snch  sale,  and,  nn- 
Isii  paid  on  or  befoie  two  P.  M.  of  the  saooeeding  Wedneeday, 
the  name  of  the  peiBon  or  firm  oving  such  aocoimt  duJl 
be  leported  to  the  secretary  of  the  produce  exchange  as  ddiu* 
qaent  in  payment  of  the  sama 

''See.  9.  Any  party  being  ddinqnent  at  three  conseentiTe 
neetinge  shall  be  pvt  on  tiie  permanent  csdi  list^  and  ihaH 
be  sold  for  cash  only.  Such  party  may,  after  paying  all  billji, 
make  application  in  writing  to  the  secretary  to  be  taken  off  the 
list  A  majority  vote  of  the  members  at  a  regular  meeting 
may  lemoye  sudi  delinquent  name  from  the  permanent  cash 
list  •  •  •  • 

''Sec.  7.  Any  person,  firm,  or  corporation,  other  than  mem- 
here  of  this  exdiange^  now  engaged  or  that  subsequently  en- 
gages in  the  wholesale  fruit  and  produce  commission  or  broker- 
age business  in  this  city  shall  be  considered  on  a  pari^  with 
Minquents.*' 

^Article  15. — Pniehssoe  from  Nonanembera 

^'Section  1.  All  members  of  the  collection  department  3oeSt* 
log  to  purchase  butter  or  eggs  of  any  parties,  not  memben  of 
{his  exchange,  offering  said  goods  f6r  sale  in  this  city,  shall 
not  pay  within  one  cent  per  pound  on  butter  and  one  cent 
per  doasen  on  eggB  of  the  official  quotations  of  this  exdiange 
on  the  day  of  purchase.  Nonmembers  may  register  their 
names  with  the  secretary,  agreeing  to  sell  their  butter  and  eggs 
exclusively  to  members  of  the  exdiange;  and,  when  sudi  reg- 
istration is  reported  by  the  secretary,  the  above  mis  will  not 
apply. 

"Sec.  2.  Any  member  violating  sedion  1,  artide  15,  shalt 
be  subject  to  a  fine  of  not  less  than  five  doUan  nor  mors 
than  twenty-five  doUais.'' 

"Artide  16. — Produce  Exdiange  of  St  PauL 

"The  officers  of  this  exchange  are  empowered  at  their  dis- 
eietion  *"  to  enforce  jointly  any  agreement  entered  into  with 
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tiie  cdBoere  of  i3ie  Produce  Bxcfamge  Af  8t  Pnd  for  «(iv  iiniliiil 
jpxotectien  oimI  beaefti*' 

''Artielo  tS^-Beiiltitt. 

^BecL  4.  When  goods  am  •dd  for  <d«ihvf  tm  Hio  foUoiPi. 
ii^  Monday,  ^axj  houo  ^dolboriag  ««di  goodi  Mni  ttat  diy 
flhall  poy  io  iho  oeesetaiy  «  pnalty  of  flpo  4Ulm  lor  mA 
Tiolatiosi*  •  •  •  « 

^Seo.  6.  Abj  member  «  izm  gailfy  <if  odllful  lidstton.  ol 
uy  ralo  of  the  ooUoctioii  deparloMnt  aftor  soTeitigaticn  bf 
the  board  of  diieetoa^  diall  be  fined  mat  leas  tbaa  five  doUaai 
nor  mom  tiuui  tmsijtjr-five  daUai%  er  for  rqpeated  willful  do- 
faKtions  of  tiie  znlee  shall  be  fined  not  leoa  liiaa  tmesntj-Sw^ 
doLLara  nor  maam  ihaa  eae  hniidrod  dolkn^  and  ep  rqpoxied 
Vj  the  board  io  a  meetia^  irf  the  ocdleotion  department  of  the 
pjroduoe  esdiai^,  to  be  oonfirmed  hj  a  phurality  vote  of  all 
Baambeia  pzessnt  In  &e  defaolt  of  pojweiit  of  the  fine  im- 
poaedy  said  members  eball  isunediately  forfeit  bis  or  their 
membeidiip  to  the  exchange.  It  is  further  agreed  and  under- 
etood  that  all  members  aball  immediately  discoBLtinue  all  busi> 
ii€MB  rdations  iriih  aaid  def  anltbag  member  antU  said  membep- 
ahip  has  been  folly  restored.'' 

Appdlsni^  A  0Mnmissk)n  merchani^  was  «  mfflnber  of  this 
OEganizaticm,  and  on  Jnly  5, 1890,  was  accused  of  selling  prod* 
noe  ODDtrary  to  the  proviaiooa  of  the  kgr-iaws^  and  be  was  fimsd 
tmen^-fiye  doUara  under  the  penalty  dawa^  Befnaing  to  pqr 
the  fiae,  he  was  eaqpended,  asid  oeased  to  be  a  member  a£tsr 
Jwly  19,  1B99,  This  aotion  is  bxoaght  to  aeoover  damagsa 
firam  the  corporalioa  and  its  memfaera  £or  cosaUniag  and  oon* 
spiling  to  rain  his  businefls  by  not  seUing  to^  or  bnjing  from, 
plaintiff  any  merobaadise  er  psodncsb  Aad  in  inflnenfiing  oth- 
ers not  to  have  dealings  with  hinu  The  cwmplsTut  was  sus- 
tained as  to  &  dfaainrer  upon  a  fonner  Sftpeal:  Erta  y«  Produce 
Exchange,  79  Minn,  140,  79  Am.  St  Sep.  432,  81  N.  W.  73Z. 
The  cause  ooaaing  on  for  trial  in  the  court  below,,  ji  vevdiei 
was  directed  far  defendant,  and  the  plaintiff  appeala. 

There  are  two  queatLona  presented  for  ocTiew:  1.  Was  the 
jpgff^tt^  exchange  4iiqganiaed  aa  ea  aJiftg^i  ftmrn^viTi^-^jgi^  p  And 

2.  Waa  plaiatiff  pari  delicto  by  yictue  «1  haviag  been  «  mem- 
Iter? 

1.  LawB  of  1899,  ehapier  SB9^  is  aa  act  to  prevent  Qz^aaisa- 
tiona  and  ^^  truats^  and  to  prerent  the  same  under  certaia 
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4UCiiiiiiia]ioet  from  doing  bnaanen  or  enfomng  oontnctai 
Section  1  reads  as  follows:  ^Any  oontract»  agreement^  amnge- 
menty  or  conapiiacj,  or  any  oambination  in  ihe  tana  of  a  inui, 
or  otherwise,  hereafter  entered  into  which  is  in  restraint  of 
trade  or  commerce  within  this  state,  or  in  restraint  of  trade 
or  commeroe  between  any  of  the  people  of  this  state  snd  any 
of  the  people  of  any  other  state  or  country,  or  which  limits  « 
tends  to  limit  or  control  the  snpply  of  any  article,  ocmimodityi 
or  utility,  or  the  articles  whidi  enter  into  the  manufacture  of 
any  article  or  [of]  utility,  or  which  regulates,  limits^  cr  con- 
trols, or  raises  or  tends  to  regulate,  limit,  control,  or  raise  tbe 
market  price  of  any  article,  commodity,  or  utility,  or  tends 
to  limit  or  r^pilate  the  production  of  any  such  article,  com- 
modity, or  utility,  or  in  any  manner  destroys,  limits^  or  inter- 
feres with  open  and  free  competition  in  either  the  production, 
purchase,  or  sale  of  any  commodity,  article^  or  utility,  is  hereby 
prohibited  and  declared  to  be  unlawf uL'* 

The  by-laws  of  the  company  above  quoted  regulate  the  credit 
that  shidl  be  allowed  its  members,  and  provide  a  penalty  tat 
violation  by  removing  the  privil^;e  of  credit  This  r^^tion 
also  applies  to  dealers  not  members.  Members  are  required  to 
purchase  produce  from  persons  not  members  at  a  less  price 
than  that  quoted  by  the  oi^nization.  A  penalty  for  a  rio- 
lation  of  this  rule  is  a  fine  of  five  dollars  to  twenty-five  doUan. 
If  any  member  deliver  goods  before  the  following  Monday 
when  sold  for  delivery  on  that  day,  a  fine  of  five  dollars  is  pro- 
vided. If  the  fines  are  not  paid,  the  offending  member  fo^ 
feits  his  membership,  and  ''it  is  further  agreed  and  understood 
that  all  members  shall  immediately  discontinue  all  businesg 
relations  with  said  defaulting  member  until  said  membership 
has  been  fully  restored.** 

Here  we  find  a  complete  scheme  to  control  the  produce  trade 
of  Minneapolis,  St.  Paul,  and  vicinity  in  favor  of  the  membeit 
of  the  organization.  Persons  not  members,  offering  produce 
for  sale,  are  discriminated  against,  which  is  illegal;  and  if 
any  one  of  the  members  refuses  to  carry  out  such  ill^al  purpose, 
he  is  to  be  boycotted  by  all  the  other  members.  This  is  clearly 
a  combination  in  restraint  of  trade,  tends  to  limit  or  control 
the  market  *^  price  of  articles  of  produce,  and  limits  and 
interferes  with  open  and  free  competition  in  the  purchase  and 
sale  of  conmiodities,  and  is  prohibited  by  the  act  referred  ta 
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The  izial  court  appears  to  have  taken  this  Tiew^  and  connsel 
for  respondent  does  not  contend  otherwise. 

2.  Bnt  it  is  claimed  the  plaintifE  was  a  member  of  this  ille- 
gal combination  at  the  time  the  bj-laws  were  adopted  and  set 
into  operation,  and  for  that  reason  the  law  will  not  fuiliish  him 
a  remedy.    This  is  not  a  case  calling  for  the  application  of 
any  principle  analogous   to  the  equitable   rule  that   he  who 
comes  into  equity  should  come  in  with  dean  hands.    The  au- 
thorities cited  in  support  of  the  proposition  that  plaintiff  can- 
not recover  because  he  is  simply  suffering  an  injury  caused 
by  a  meaoA  in  which  he  participated  are  not  at  all  in  point 
In  the  principal  case  cited  (Beechley  t.  Hulvill^  102  Iowa, 
602,  63  Am.  St  Bep.  479,  70  N.  W.  107,  71  N.  W.  428),  the 
court  places  the  decision  directiy  upon  the  fact  that  the  revok- 
ing of  the  agencies  held  by  the  plaintiff  was  within  the  author- 
ity of  the  compact^  and  so  plaintiff  could  not  recover  damages 
for  the  dcing  of  that  which  he  had  agreed  should  be  done.    In 
that  case  the  plaintiff  directed  to  be  done  that  which  was  done 
to  him,  and  which  would  not  have  been  done  had  he  not  so 
directed.    Hence  he  could  not  complain  of  the  consequences 
of  his  own  acts.    In  thitf  case  plaintiff  does  not  ask  damages 
for  suspending  him  from  the  association  and  depriving  him 
of  its  privileges.    The  acts  complained  of  weie  set  on  foot  after 
he  ceased  to  be  a  member,  and  he  in  no  manner  consented  to 
participate  or  is  responsible  for  them. 

It  does  not  follow  that,  because  plaintiff  was  at  one  time  a 
member  of  the  illegal  combination  with  intent  to  injure  in  this 
manner  defaulting  members,  after  ceasing  to  be  a  member  he 
must  suffer  without  redress  at  the  hands  of  his  former  co-con- 
spirators. It  is  immaterial  whether  the  plaintiff  voluntarily 
set  in  motion  the  proceedings  which  caused  his  suspension,  de- 
siring in  good  faith  to  withdraw  from  the  association,  or 
whether  he  was  expelled  for  ressons  beyond  his  control;  the 
result  is  the  same.  There  is  nothing  in  the  record  to  charge 
plaintiff  with  ^^  acting  in  bad  faith — ^that  he  induced  the 
boycott  upon  his  business,  thus  laying  the  foundation  for  an 
action  in  damages.  Under  the  conditions  disclosed  the  law 
presumes  good  faith  on  his  part,  and  will  treat  him  as  a  re- 
fonner,  and  entitled  to  all  the  benefite  of  the  reformation. 
The  application  of  the  principle  invoked  by  respondent  would 


4M  AiaBiojjr  State  Bbposis,  Vol.  83.  [Itiniu 

placB  a  burden  xtpon  reformation  and  a  premhim  npon  uroDg^ 
doing. 
Order  reteiaed  and  a  nenr  trial  granted. 


TRUSTS  AND  MONOFOI«I106.^W1iat  combfnatkiin  comULuto 
unlawful  tr«ata  and  oionopoilfla  are  discosMd  in  the  moMignpliie 
note  to  Harding  t.  Glucose  Co.,  74  Am.  St  Rep.  235-279^  See.  also^ 
the  recent  casee  of  Guznznlngs  t.  Union  Blue  Stone  Oo^  164  N.  T. 
401«  79  Am.  St.  Bep.  666.  58  N.  B.  625;  State  T.  Aiwodated 
159  Ma  410,  81  Am.  St  Bep.  368.  60  &  W.  91. 


'AFRICA  T.  DTJLUTH  NEWS  TRIBUNE  COMPANY. 

[82  Minn.  283,  84  N.  W.  1019.] 

OOBPOBATIONS-POWER  OF  OFFICER  TO  BORROW 
MONBY.— The  president  and  general  manager  of  a  corporatloB  wb* 
has  the  entire  charge  and  control  of  Its  aflCBirs,  and  who  Is  the  sole 

etoclLholder    therein,  has  authority    to    make  notes  and    borrow^ 
money  thereon  for  the  use  and  benefit  of  the  corporation. 

CORPORATION&-NOTB  PAYABI/B  TO  OFFTCBBr  OF.— 
The  note  of  a  corpocmtlon  made  exdnsititiy  tar  Its  hisflt»  by  mA 
officer  thereof,  to  himself  as  payee,  is  Talid. 

Fryberger  &  Johanaon,  for  tiie  appeUant; 

Baldwin  &  Baldwin,  for  the  le^ondenL 

••■  BROWN,  J.  This  action  is  ma  to  lecavcr  upon  de- 
fendant's promiBsory  note.  *••  The  plaintiff  had  a  verdict 
below  by  order  of  the  eourt,  and  defendant  appeals  from  an  oiv 
der  denying  a  new  trial. 

The  record  disdoeee  tte  following  facta:  Defendant  ia  a  cor- 
poration engaged  in  publishing  ti  newspaper  in  the  city  of  Dn- 
luth.  Daring  the  time  etated  in  liie  complaint  one  Thoits  waa 
its  president,  tBii  as  such  had  and  exercised  ^Hie  general  control 
and  management  of  its  afEsirs.  In  May,  1897^  he  entered  into- 
a  contract  with  the  corporation  by  which  he  purported  to  lease 
its  property,  and  feereaifter,  and  nntil  subsequent  to  tlie  fame 
of  tiie  transaction  in  question,  continned  to  manage  and  oon* 
duct  its  business,  publishing  {he  newspaper,  and  transactii^g 
all  business  of  tiie  company.  It  is  practically  agreed  by  boti 
parties  tiiat  the  contract  or  lease  was  a  mere  coyer  to  protect 
the  corporation  from  libel  suits,  and  the  evidence  shows  beyond 
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any  ioaUt  tbit  ThAiM  iMft  eottinet^g  iha  bnfiixvess  of  the  com* 
fsjty,  not  mder  tibe  lease  i&  sealiiy,  but  as  its  preaiileiit  ajid 
employ^  Prior  to  the  date  whexL  Thoits  Assumed  disj^^,  the 
eorpocatiaa  had  contraoked  an  indebtedBess  to  the  Mergeaibakr 
linotype  Conpany  ia  the  sum  ot  eight  tiiousand  dolkrs^  vhich 
was  TeprBsented  and  evidenced  by  eight  promissory  ]M>tes  of 
tiie  eorp(H»tiaEi,  of  one  lluNiaaaid  doUaxe  each.  Tboita  eon* 
ducted  the  sffiaics  of  iha  company  i&  ibB  name  of  the  oorpora- 
tion,  depoBiiied  all  Toaocf  leeeived  by  him  in  the  course  of  the 
ktsinan  in  s  bask  in  U»e  name  of  ''Duludi  Neva  Tribune,  A« 
T.  llmta,  PaUiehor/'  And  his  private  f  unda  in  the  eame  bank 
in  his  individuAl  right.  He  bad  exclusiye  d&arge  of  the  bank 
account  of  the  company,  and  drew  all  checks  in  payment  of 
ddrfa  contradied  and  incurred  in  the  course  of  the  business. 

On  May  21,  1898^  he  paid  ene  of  the  ood^  thousand  dollar 
Meigenflialer  notes  out  of  the  in«ney  by  him  deposited  in  the 
bank  in  lie  name  of  the  corporation,  and,  to  make  good  the 
amount  co  paid,  boixowed  of  plaintiff  one  thousand  dollars,  and 
made  and  delivered  to  him  the  promissory  note  in  suit  The 
money  so  borrowed  was  deposited  in  the  bank  in  the  corpora- 
tiaa  aocovsii^  aid  used  in  and  idrant  its  businesa.  The  promis- 
Bory  nots  «n>  made  and  ^if ered  to  plaintiff  is  in  the  words  und 
figures  foQevipg;  to  wit: 

■»  ^,000.  Dulufli,  Minn,,  May  21, 1898. 

''On  deimnd,  -after  date,  we  fvomise  to  pay  to  the  order  of 
'A.  T.  Thoiita  one  tfaoasand  doiiaxB,  at  American  Exchange 
Bank,  yalne  xeedyed,  witi  interest  before  and  after  maturity 
at  ihe  rate  of  aiz  per  cent  per  annum  until  paid.  Principal  and 
interest  payaUe  in  United  States  gold  catn. 

«DULUTH  NEWS  TBIBUNB  CO., 

'^y  A.  T.  THOITS, 

Treat 
''Athat:  EDVABD  HAZBST.'' 
Indned?  «Pqr  to  W.  a  Africa.    A.  T.  Thoite.'' 

ne  defense  to  the  adSon  Is  titst  Tfioils  had  no  au&ority  to 
make  ftte  note,  and  that  it  le  foid  on  its  face,  hating  been 
mde  by  flie  pi'esldent  of  fte  corporation  to  himself,  and  for 
Ins  peiBonal  nee  and  lienefit  The  evidenee  does  not  sustain  the 
definise;  The  leeord  does  not  ehow  that  Thoits  had  exp^resa 
ntlletKy  frem  tie  Mifevation  to  ezeeute  (he  note;  but  tiiat 
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it  not  important^  «•  anthoritj  to  do  8o  miut  be  implied  from 
the  natare  and  extent  of  his  powers  and  duties  as  president 
and  general  manager  of  the  company.  As  president  and  man- 
ager of  the  corporation,  he  had  general  and  unrestricted 
charge  and  control  of  its  affairs^  and  at  the  time  of  this  trans- 
action was  tiie  sole  and  only  stockholder.  At  leasts  he  testified 
that  he  was  the  only  stodcholder,  and  no  attempt  was  made  to 
show  the  contrary.  The  fact  that  Haien  and  Congdon  were 
directors,  and  that  the  statutes  of  the  state  require  such  officers 
to  be  stockholders,  in  no  way  contradicts  the  testimony  of 
Thoits.  In  the  absence  of  other  eridence^  it  mij^t  perhaps  be 
presumed  that  a  director  in  such  a  corporation  is  a  stocUiolder, 
but  positive  and  direct  eyidence  that  he  is  not  would  completdy 
overcome  and  rebut  such  presumption.  Though  directors 
Hasen  and  Congdon  seem  to  hava  had  very  little,  if  anythingp 
to  do  with  the  conduct  of  the  corporate  affairs,  and  they  may 
have  disposed  of  their  holdings  subsequent  to  their  election  as 
such.  If  the  testimony  of  Thoits  on  this  subject  was  not  tni^ 
defendant  could  very  easily  have  shown  it  on  the  trials  bat  no 
effort  was  made  to  do  so. 

There  is  nothing  in  the  record  of  a  substantial  nature  to  oon- 
tradict  the  testimony  of  Thoits  that  he  paid  the  Hergentfaakr 
note  at  about  the  date  of  the  loan  from  plaintiff,  and  alQioTigh 
counsel  *^  for  defendant  urge  with  much  earnestness  that  the 
testimony  of  llioits  on  this  subject  is  false,  the  record  before 
us  will  not  warrant  concurrence  in  their  contention.  Neither 
is  there  any  question  but  that  the  OTidence  shows  that  Thoits 
actually  received  the  money  from  plaintiff,  and  deposited  it 
in  defendant's  bank  accounl^  and  used  it  in  its  business  afhira. 
The  contention  of  counsel  that  the  loan  from  plaintiff  was  for 
the  personal  and  individual  use  and  b^iefit  of  Thoits  is  not 
sustained  by  the  record.  It  is  not  disputed  but  that  Thoits 
kept  two  bank  accounts,  one  in  the  name  of  the  company  and 
one  in  his  personal  name.  Nor  can  it  be  denied  but  that  the 
money  so  borrowed  was  in  fact  deposited  in  the  company's  ac- 
count, and  that  the  corporation  received  the  benefit  of  it.  The 
evidence  fairly  and  reasonably  considered,  fully  supports  and 
establishes  all  these  fads,  and  there  is  no  evidence  to  sostaia 
a  contrary  conclusion,  nor  sufiScient  to  require  a  submission 
etf  the  case  to  a  jury.    In  view  of  which,  and  of  the  nature  ol 
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Thoitif  ageney,  the  extent  of  his  power  and  anfhority^  togefher 
viih  the  fact  -that  he  was  the  only  Btockholder  in  defendant  at 
the  time,  wa  think  it  yexy  dear  that  he  had  implied  authority 
to  make  the  note  and  borrow  money  thereon  for  the  nee  and 
benefit  of  the  corporation;  and  the  money  having  been  in  fact 
obtained  and  applied  to  the  uses  of  defendant  with  the  aasent 
of  the  only  stockholder^  defendant  caimot  now  be  heard  to 
question  the  validity  of  the  transaction. 

Anthority  on  the  part  of  an  officer  of  a  corporation  to  borrow 
money  to  pay  its  debts  and  to  make  and  deliver  the  pnmiissory 
note  of  the  corporation  for  that  purpose  was  sustained  in  Bose- 
mond  V,  Northwestern  Autographic  By.  Ckx,  63  HimL  874,  64 
N.  W.  926,  a  very  similar  case  to  the  one  under  consideration. 
And  it  was  held  in  Kraniger  v.  People's  etc.  Soc.,  60  Minn.  94, 
61  N.  W.  904,  that  an  unauthorized  act  of  an  officer  of  a  cor- 
poration may  be  ratified  and  confirmed  by  the  subsequent  assent 
of  all  the  stockholders.  If  all  the  stoddiolders  of  a  corpora- 
tion may  so  ratify  an  unauthorized  act  of  one  of  its  officers,  it 
would  seem  reasonably  dear,  on  principle,  to  be  within  their 
power  to  authorize  Ihe  act  in  the  first  instance  and  without 
formal  or  other  action  on  the  part  *^  of  the  board  of  directors. 
It  was  so  held  in  Martin  v.  Niagara  Falls  Mfg.  Co.,  44  Hun, 
180. 

Counsel  for  appellant  rely  upon  Porter  r.  Winona  etc  QraiB 
Co.,  78  Minn.  210,  80  N.  W.  965,  to  sustain  their  contention 
that  the  note  is  void  on  its  face,  but  the  case  is  not  in  point. 
It  there  appeared  that  the  note  was  made  and  negotiated  by 
ibe  (^Scer  of  the  corporation  for  his  personal  use  and  benefit, 
while' in  the  case  at  bar  it  appears  to  have  been  made  exclusively 
for  the  benefit  of  the  corporation.  Not  having  been  made  for 
the  personal  use  of  the  officer,  but  for  the  exclusive  benefit  of 
the  corporation,  the  note  is  valid,  and  the  prima  facie  rule  of 
invalidity  laid  down  in  the  Porter  case  is  overcome:  Tuska- 
loose  etc  Oil  Co.  v.  Perry,  85  Ala.  158,  4  South.  635. 

Several  rulings  of  the  trial  court  are  challenged  by  proper  as- 
signments of  error,  but  a  careful  consideration  of  the  rulings 
complained  of  discloses  no  prejudicial  error.  It  was  no  doubt 
immaterial  that  Thoits  had  made  two  other  notes  in  the  name 
of  the  corporation  similar  to  this  one,  but  the  admission  of  that 
in  no  way  prejudiced  defendant,  and  is  no  ground 
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for  a  neir  trial  Thoogli  aome  of  Uia  ofh^  <ib jectkna  to  €f?i> 
denoe  may  peiliapa  faaTe  been  ireQ  taken,  no  «rror  to  juatify  a 
reveiaal  is  BfaavriL  The  ctmtrolling  facts  in  flie  oaae,  as  they 
appear  from  a  catefal  reading  and  ffianrinatwii  of  the  wkola 
record,  would  not  be  avAetantiallj  ehanged  4Mr  afEeeted  if  aomft 
of  the  answers  to  qnestiona  objected  to,  whidi  ase  urged  aa  ecm- 
duskms  rather  than  etstomenta  of  f  ae^  were  wholly  stridcen 
out  No  prejudidal  error,  therefor^  appears  npm  iiiia 
branch  of  the  case^  and  as  no  o&er  lerexnUe  error  is  fovind  in 
the  record,  {he  order  appealed  from  mnst  be  afBimed. 


CORPORATIONS.—THB  PRBSIDISNT  of  a  corporation,  wlio 
owns  a  greater  part  of  Ms  etoek,  wke  has  been  permitted  to  manage 
its  business,  as  if  it  were  bis  own  private  affair,  and  who  by  ita 
by-laws  is  fp'snted  control  oyer  the  board  of  directors,  must  be 
deemed  to  bare  aatborlty  to  act  for  tbe  eocponrtlen*  and  to  maka- 
any  contract  it  has  anthority  to  enter  into:  Jones  y.  Williams,  129 
Mo.  1,  61  Am.  St.  B^.  4S6,  89  S.  W.  486^  40  S.  W.  353.  A  note  In 
the  name  of  a  corporation,  executed  by  the  president  for  material 
used  in  the  corporate  baalness,  binds  ttie  corpocatiaa:  Mott  ▼. 
Hicks,  1  Cow.  613,  13  Am.  Dec.  550.  But  see  City  etc.  By.  Oo.  t. 
First  Nat.  Bz.  BJEUik.  62  Ark.  8S,  54  Am.  fit  Bep.  aSSi  d4  &  W.  Ol 
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MTTNIOIPAIi  OOBPOItATION&-178B  OF  grfHBiritl  AK1> 
BOI7LirVABD&--Tbe  pclnmiy  pwpose  ef  a  atreet  Is  to  aocomma- 
date  public  trayel.  But  whenever  any  portion  of  a  street  not.naed 
for  business  purposes  can  be  set  apart  for  park  or  boulerard  pur- 
poses wtthsot  say  trnpslcment  «f  smck  primary  pnrpeae.  tiM 
municipality  maj  set  apart  cucb  portion  for  iMuleyands  or  otlter 
similar  purposes. 

MUNICIPAL  €ORPORATIONB-^Dm  01*  SmCBHTC  AKI> 

BOUI1.WA&D8--OABE  mBQUULBD.-If  a  city  aata  apart  and  im- 
proves  a  portion  of  a  street  for  a  boulevard,  it  is  not  bound  to 
use  due  care  to  keep  such  portSon  ftee  from  aH  obvioas  cAwtnicttaaa 
neeeaauriiy  incident  to  its  mm  aa  a  hsnirvaid. 

MUNICIPAL      COBPOBATIONS  *-  BOULKVABDS  —  OB- 

8TBUGTI0NS— NEGLI6ENCEL— A  city  has  no  right  to  maintain,, 
nor  to  permft  others  to  maintain,  on  Its  fccwdevafds^  aad  enpecSsflST 
on  these  at  atvoet  coinenw  aaythtn^  in  tbe  antaie  «f  a  ^snpureiia 
pitfall,  trap,  snare,  or  like  obstruction,  such  as  a  atretched  wlra» 
whereby  a  traveler  may  be  Injui'ed.  Its  nciJRgeBce  la  se  dslns^, 
wken  tbe  iDacts  present  a  Csir  aaesliea  apsn  wiiieb 
might  differ,  is  for  the  jury  to  determinOi 


Jaa.  1901.]  McDoKAU  v.  Bx.  Pauu  428 

J.  K  Markham  and  I.  W.  Soat,  for  the  appellant 
D.  W.  Doty  and  T.  J.  Wheeler,  for  ttie  respoadent 

»»  STABT,  a  J.  Tbe  pkisiiff,  on  the  eveiuBg  of  Decern* 
ber  2,  1899,  while  attemptiiig  to  eroea  tho  street  diagonally  at 
tbe  sootliwest  oonter  of  Hardudl  and  Dewey  avenues^  in  the 
dAy  of  SL  FanV  ^^m  tturowa  to  tha  ground  by  a  wire  stretched 
along  the  boulevard  at  the  street  comer,  whereby  she  was  in- 
jured. She  brought  tlua  aetkn  to  recover  damages  for  per* 
sonal  izquriea  ao  snatainedy  on  the  ground  that  the  city  was  neg* 
ligcnt  in  permitting  &»  wire  to  be  in  the  street  Verdict  for 
the  pl#iT>fjg  for  two  hundred  and  fdij  dollars.  The  defendant 
moved  for  judgpoattai  in  its  ^vor  notwithstanding  the  verdict, 
whidi  waa  doiied^  and  it  appealed  from  the  judgment  entered 
opon  the  verdict 

The  undisputed  faeta  in  this  case,  briefly  stated,  are  these: 
Marshall  avenue  runa  east  and  west,  and  is  one  hundred  feet 
wide,  and  ia  crossed  at  right  angles  by  Dewey  avenue,  sixty-six 
feet  vride.  The  central  fifty-two  feet  of  Marshall  avenue  are 
graded  and  prepared  for  a  roadway.  Through  the  center  of 
thiB  roadway  two  street-car  tracks  are  maintained  and  used  for 
pawwnger  traffic  On  either  side  of  this  roadway  are  boule- 
vards eightaem  feet  wide^  and  outside  them  are  plank  sidewalks 
aix  feet  wide*  On  the  dividing  lines  between  the  roadway  and 
the  boulevarda  are  atone  curbs.  The  boulevards  are  graded 
on  a  levd  with  the  sidewalks  and  the  top  of  the  curb.  Grass 
sad  shade  trees  are  growing  on  the  boulevards.  On  Dewey 
avenue  the  boulevards  are  eleven  feet  wide.  There  is  a  walk 
across  Marshall  avenue  on  the  west  line  of  Dewey  avenue,  and 
the  sidewalk  on  the  south  side  of  Marshall  west  of  Dewey  con- 
tinues acrosa  the  boulevard  and  into  the  roadway  of  Dewey 
i^enue.  At  the  inteiaection  of  Marshall  and  Dewey,  and  be- 
tween the  ecosBwalka  and  the  curb,  at  the  southwest  comer,  is 
aa  oblong  portion  of  boulevard  eleven  by  eighteen  feet. 

On  November  18th— two  weeks  before  the  accident — the 
wner  of  the  adjeiniag  property  set  out  a  tree  near  the  center 
<kf  tbe  oblong  tcsct  To  support  the  tree  a  small  wire  was 
v«md  *^^  around  the  tree  about  four  or  four  and  one-half 
'eet  from  the  ground,  and  fastened,  one  end  thereof,  to  a  stake 
^ven  into  the  ground  at  a  point  twenty-two  inches  north  of 
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the  croBswalk  leading  to  Dewesj  Bjesvae,  and  three  feet  and  two 
inches  inside  the  cuib^  and  the  other  aid  thereof  to  a  stake 
driven  into  the  ground  at  a  point  about  seven  feet  three  inches 
north  from  the  tree,  and  about  five  feet  and  fiye  inches  from 
the  crosswalk  leading  across  Marshall  avenue.  The  tops  of  the 
stakes  were  driven  nearly  level  with  the  surf aoe  of  the  ground. 
The  stakes  and  wiie  could  readily  be  seen  by  daylight^  but  not 
at  night 

The  plaintiff^  on  the  evening  in  question,  and  after  dark,  was 
walking  rapidly  (as  she  was  afraid  she  would  miss  a  car)  on 
the  sidewalk  on  the  south  side  of  Marshall  avenue  for  the  pur- 
pose of  taking  the  car  which  was  to  stop  on  the  east  side  of 
Dewey  avenue.  When  she  reached  the  comer  she  attempted  to 
''cut  across'^ — ^that  is,  to  cross  diagonally — ^the  oblong  portion 
of  the  boulevard  we  have  described,  and  in  so  doing  she  was 
caught  by  the  wire,  and  thrown  down  and  injured.  While  she 
could  not  see  the  wire,  she  observed  the  tree,  and  the  surface  of 
the  ground,  which  appeared  to  be  free  from  obstructions.  The 
evidence  as  to  the  locus  in  quo  indicates  that  pedestrians  who 
were  in  a  huny,  and  knowing  nottiing  about  the  wire^  would  be 
quite  apt  to  ''cut  across  the  comer/'  '  The  side  and  cross  walks 
were  in  a  condition  of  safety,  and  the  plaintiff  would  not  haTe 
been  injured  if  she  had  kept  thereon.  The  place  of  the  accident 
was  in  the  residence  district  of  the  city,  but  it  was  about  five 
miles  from  the  center  of  the  city,  and  was  somewhat  sparsely 
populated.  A  mounted  policeman,  however,  patrolled  the  dis- 
trict for  twenty-two  hours  each  day,  passing  the  comer  in 
question  frequently.  It  was  his  duty  to  report  to  his  chief  any 
defects  in  the  streets  or  sidewalks  discovered  by  him. 

The  defendant  requested  the  trial  court  to  direct  a  verdict  in 
its  favor  on  the  ground  that,  as  a  matter  of  law,  upon  the  un- 
disputed evidence,  the  defendant  wae  not  guilty  of  any  negli- 
gence in  the  premises,  but  ihe  plaintiff  was  guilty  of  n^ligence 
which  was  the  proximate  cause  of  the  accident  This  was  re- 
fused by  the  court,  and  the  ruling  is  here  assigned  as  error. 

'^^  The  main  question  to  be  here  considered  is  whethw,  upon 
the  special  facts  of  this  case,  the  alleged  negligence  of  the  de- 
fendant was  a  question  of  law  or  fact  The  contention  of  flie 
de^'endant  is  that  when,  as  in  this  case,  a  municipality  seta 
apart,  marks  out  by  curbing  or  otherwise,  and  improves  a  por- 
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tion  of  a  street  as  a  bonleYard,  it  is  notice  to  the  public  that 
such  part  of  the  street  is  not  intended  for  travel,  and  that  anj 
person  who,  without  any  necessity,  and  solely  for  his  own  con- 
Tenience,  nses  it  instead  of  the  sidewalk,  assumes  all  risk  of 
injuries  from  obstructions  thereon;  or,  in  other  words,  that  the 
€itjf  when  it  haa  so  withdrawn  and  improved  a  part  of  the 
Btre&t,  is  not  bound  to  maintain  it  in  a  condition  of  safety  for 
pedestrians  who  leave  the  safe  sidewalk  and  go  upon  the 
boulevard.  The  plaintiff,  on  the  other  hand,  claims^  as  we 
understand  her  counsel,  that  when  a  city  improves  a  street  to 
its  full  width  pedestrians  have  a  right  to  travel  on  any  part  of 
the  street^  including  the  boulevard,  without  any  necessity  for 
to  doing,  and  that  the  city  is  bound  to  exercise  due  care  to  keep 
all  parts  of  the  street  relatively  safe  for  public  traveL 

The  right  of  a  municipality  to  determine  within  reasonable 
Umits  what  part  of  a  street  in  a  residence  district  shall  be  set 
apart  for  the  roadway  for  travel  of  all  kinds,  what  part  for  side- 
walks for  exclusive  use  of  pedestrians,  and  what  part  for  boule- 
vards with  grass,  trees,  and  flowers  planted  thereon,  is  now  xm- 
doubted.  There  are  adjudged  cases,  decided  in  the  early  history 
of  municipalities,  when  the  stem  taste  and  asceticism  of  the 
times  could  see  no  other  use  fop  a  public  street  than  a  means  of 
getting  from  one  place  to  another,  which  are  not  in  harmony 
with  the  rule  we  have  stated.  But  in  this  state  streets  are  laid 
out  or  dedicated  for  many  purposes  other  than  the  accommoda- 
tion of  public  travel  in  the  ordinary  way.  They  are  intended 
for  the  purpose  of  furnishing  light  and  air,  and  in  the  residence 
districts  for  boulevarding  portions  of  them,  thereby  adding  to  the 
teauty  of  the  dty,  and  contributing  to  the  health  and  happiness 
of  its  dtizens.  Of  course,  the  primary  purpose  of  a  street  is  to 
accommodate  public  travel,  but  whenever  any  portion  of  a  street 
not  used  for  business  purposes  can  be  set  apart  for  park  or 
boulevard  »•  purposes  without  any  substantial  impairment  of 
such  primary  purpose,  the  municipality  may  set  apart  such  por- 
tion for  boulevards  and  other  similar  public  purposes. 

Having  such  right,  and  the  marking  out  and  improving  of  the 
boulevard  being  notice  to  pedestrians  that  it  is  not  intended  for 
the  purposes  of  travel,  it  logically  follows  that  the  munidpalily 
is  not  bound  to  use  due  care  to  keep  sudi  portion  of  the  street 
free  from  all  obvious  obstructions  which  are  necessarily  inddent 
to  its  use  as  a  boulevard,  although  they  may  endanger  the  safety 
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of  tmAen  Hbeammp  mnan  founding;  wiUMut  m  diwAJTift  {faaf 
A  pedeftrukB^  in  thft  frbfpn^  of  itlaNr  fif  mrliiwTini  pTnh^hirinp  i^ 
In*  tke  teckoksl  legal  rij^  to  tEBid.  idar^^ 
■treet  Whik  this  is  ttm,  jet  tiia  mimieipaKijF  ^m  no  lig^  to 
XDAizitam  oi  pexmit  o&oi  to  ^  lo^  on  ito  boiiIenad%  and  e^ 
pecUUy  OB.  tkooo  at  tho  slnet  eoRMn,  aiifffaaag  in  fte  nsbm 
of  A  dmgwoiio  pit! att  or  tni^  or  looiey  or  Kke  ob6tr«cti<»it 
^erebj  the  traveler,  yiddnig  to  tiie  impvlao  of  the  average  pep- 
ton  to  cot  «croM  Hm  oomer  wkea  in  »  hmy,  may  bo  injtuedL 
The  trial  oovrt  in  aabctanoe  so  instrveted  flie  jiiiy.  Wmr,  can  ft 
be  held,  ae  a  natter  of  law,  that  fte  f  arte  in  flua  ease  do  not 
bring  it  wiAin  Hiia  rale?  Thie^  in  fho  kat  analyaJB  of  tke  on- 
denee,  ie  tiie  pi?oial  qoeetion,  and  we  anewef  it  in  1^  negatiire. 

It  will  aerre  no  practical  paipoae  to  repeat  or  discoaa  Urn 
f acti^  for  wo  are  of  the  opinion  tbat  they  peeeent  a  lair  qneatioa 
npon  whidi  reasonable  men  lai^t^  and  probably  would,  draw 
diffeient  conchiaianai  If  ^kB  acddent  had  eoeorred  en  the  bonlo- 
Yard  between  the  block  linea,  instead  of  the  eno  at  the  street 
ocHmer,  the  case  would  not  be  eo  ciearly  ene  for  flie  jtuj.  The 
qneation  of  the  defendant's  neglignioe  and  that  of  the  plainti^ 
including  the  assumption  of  the  riak,  waa  rigfatlj  left  bj  tho 
eourt  to  the  jury. 

Judgment  affinnod* 

COLLINS,  J.  If  thia  accident  had  ooouzred  anywhona  npori 
the  boulevard  except  at  the  eoaner>  I  am  of  the  opinion  thal^ 
on  the  authorities,  there  could  haye  been  no  recoveEy.  Bat  ia 
new  of  the  fact  as  to  the  place  wheze  plaintiff  waa  trq^pod,  I 
think  the  case  was  for  the  jury. 


MUNICIPAL  CORPORATIONS.— A  BOULBTASD  wUA  fuiy 
Dishes  to  the  public  all  the  conyenlences  of  an  ordluary  street,  and 
la  equally  aiYitlag  to  tlat  inibllc;  although  an  nauaoal  apaee  on 
either  side  Is  devoted  to  lawn«  la  a  street  or  higliway  wtttOB  a 
statute  flzteg  the  liability  of  munlcipalltiea  for  Injuriea  v^n 
hlghwaya  and  atreets  ftem  defective  sidewalks?  Burrldge  t.  Detroit, 
117  Mich.  667,  72  Am.  8t  Rep^  602.  70  N.  W.  84w  Otbcr  caaea 
bearing  on  this  question  are  Monongahela  t.  Fischer,  111  Pa.  St. 
%  66  Am.  Rep.  241,  2  AHL  87;  McArthur  T.  Saginaw,  CB  Mich.  OCT, 
as  Am.  ReiK  687,  25  M.  W.  812. 
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KASON  T.  ST.  PAUL  PIRB  AND  MARINE  INSTIBANCB 

COMPANY. 

[82  Minn.  SSe^  86  N.  W.  18.] 

INSIJRANOB— FIRE  —  PROOF  OF  LOSS  —  FORFBTTURD 
FOB  FAILURE)  OF.— If  an  insurance  policy  provides  that  proof 
of  loss  shall  be  furnished  within  a  specified  time  after  loss,  but 
•does  not  proTide  that  failure  to  do  so  shall  work  a  forfeiture  of 
the  policy,  nor  make  the  furnishing  of  such  proof  of  loss  a  condi- 
tion precedent  to  the  liability  of  the  insurer,  the  time  within  which 
«iicb  proof  is  required  to  be  furnished  is  not  of  the  essence  of  the 
contract,  and  the  failure  to  furnish  such  proof  within  such  time 
does  not  Inralidate  nor  work  a  forfeiture  of  the  policy,  but  only 
iKwtpones  the  time  of  payment. 

PARTIB8— DEF£GT  IN— OBJECTION— WAIVER.— A  defect 
In  parties  appearing  on  the  faoe  of  the  complaint  most  be  objected 
%o  by  demurrer,  or  it  is  waiyed. 

Palmer  ft  Beek,  for  the  appellant 

Lane  ft  Nanti  and  T.  Kneeland,  for  the  reepondenL 

"'^  BEOWN,  J.  Tlds  action  is  one  to  recover  npon  a  fiie 
insnranoe  policy,  issned  by  defendant  to  plaintiff  and  one 
Mabey,  covering  a  steam  yacht  cm  the  waters  of  Lake  Minno- 
tonka.  Plaintiff  bad  a  verdict  in  the  court  bekw,  and  defend* 
4Ult  appeals  from  an  order  denying  a  new  triaL 

The  facts,  briefly  stated^  are  as  follows:  Plaintiff  and  Mabey 
Jointly  owned  the  yacht  in  question,  and  insured  it  in  defendant 
company  for  the  sum  of  one  thousand  dollars,  the  policy  of  in- 
flnrance  being  in  the  form  of  the  Minnesota  Standard  Policy, 
and  dated  and  issued  July  14,  1899.  On  August  22d  following 
fhe  yacht  was  totally  destroyed  by  fire,  as  alleged  in  the  com« 
plaint  Proofs  of  loss  were  served  upon  defendant  on  Octo- 
ber 10,  1899.  Defendant  refused  to  settle  the  loss^  and  this 
.action  followed. 

There  are  several  assignments  of  error,  but  flie  main  question 
for  consideration  is  as  to  the  effect  of  the  failure  on  the  part  of 
the  insured  to  make  and  serve  on  the  company  proofs  of  loss 
within  the  time  prescribed  by  the  terms  of  the  policy,  viz.,  forth- 
with, or,  as  we  have  heretofore  held,  within  a  reasonable  time 
after  the  loss.  The  trial  court  charged  the  jury  that  plaintiff 
liad  failed  to  show  a  compliance  with  such  provision,  but  that 
it  was  not  material;  that  flie  failure  did  not  invalidate  the  poI« 
Am.  8t  nap..  Vol.  Lzxxin--tt 
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icj,  nor  prevent  a  recovery  for  on  actual  loss  thereunder — ^the 
theory  of  the  court  evidently  being  that  as  the  policy  contains  no 
terms  of  forfeiture,  and  being  silent  as  to  the  effect  of  a  failure 
in  that  respect,  a  provision  rendering  the  policy  unenforceable, 
and  the  rights  of  tiie  insured  forfeited,  could  not  be  read  into  it 
by  judicial  construction.  We  have  given  the  matter  very  careful 
consideration,  and  reach  the  conclusion  that  the  learned  trial 
judge  correctly  disposed  of  the  case.  His  charge  to  the  jury 
was  in  line  with  the  general  trend  of  the  authorities  on  the  sub- 
ject, and  in  *•*  full  accord  with  the  general  principles  of  law 
on  the  subject  of  forfeitures.  The  question  was  not  necessarily 
involved  or  considered  in  Bines  v.  Oerman  Ins.  Co.,  78  Minn. 
46,  80  N.  W.  839,  nor  in  Fletcher  v.  Oerman-American  Ina. 
Co.,  79  Minn.  837,  82  N.  W.  647,  and  is  now  befoi^  the  court 
for  the  first  time. 

On  tiie  subject  of  proofs  of  loss,  the  policy  provides  as  follows: 
'^n  case  of  any  loss  or  damage  under  this  policy,  a  statement 
in  writing,  signed  and  sworn  to  by  the  insured,  shall  be  forth- 
with rendered  to  the  company,  setting  forth  the  value  of  the 
properly  insured,"  etc. 

It  further  provides  for  the  payment  of  any  such  loss  within 
sixty  days  after  proofs  of  loss  are  served.  It  contains  several 
provisions,  a  violation  or  failure  of  compliance  with  which  on  the 
part  of  the  insured  renders  it  wholly  void,  but  contains  no  provi- 
sion or  stipulation  giving  any  such  effect  to  a  failure  to  serve 
proper  proofs  of  loss  within  the  time  therein  provided.  Nor  is 
there  any  general  clause  in  the  policy  to  that  effect.  The  sub- 
mission to  arbitration  as  to  the  amount  of  loss,  where  the  parties 
do  not  agree  upon  that  question,  is  made  a  condition  precedent 
to  the  right  of  action  on  the  policy.  The  policy  also  provides 
that  an  action  thereon  must  be  brought  within  two  years  from 
the  date  of  the  loss,  but  contains  no  provision  making  the  service 
of  proofs  of  loss  within  the  time  specified  fatal  to  the  rights  of 
the  insured,  or  a  condition  preced^it  to  the  liability  of  the  com- 
pany. 

It  is  very  generally  held  by  the  authorities  in  cases  where  this 
question  has  been  presented  that  unless  the  policy  provides  a 
forfeiture,  or  makes  the  service  of  proofs  of  loss  within  the  time   j 
specified  therein  a  condition  precedent  to  the  liability  of  the 
company,  the  time  within  which  such  proofs  are  required  to  be 
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furnished  is  not  of  the  essence  of  the  contract  Where  no  for- 
feitore  is  provided  by  the  terms  of  the  contract,  and  the  service 
of  proofs  of  loss  within  the  specified  time  is  not  madeacondition 
precedent  to  the  liability  of  tiie  company^  the  effect  of  such  fail- 
ure is  simply  to  postpone  the  day  of  payment  No  liability  at- 
taches  to  the  company,  hovever,  until  such  proofs  are  furnished  ; 
but  unless  otherwise  provided^  expressly  or  by  fair  implication 
it  is  ^'^  not  important  that  the  proofs  be  not  in  fact  served 
within  the  time  stated  in  the  policy:  2  May  on  Insurance,  4th 
ed.,  1097,  note  V;  Coventry  etc  Assn.  t.  Evans,  102  Fa.  St. 
281 ;  Carpenter  t.  German-American  Ins.  Co.,  52  Hun,  249 ;  4 
N.  T.  Supp.  925;  Yangindertaelen  v.  Fheoix  Ins.  Co.,  82 
Wis.  112,  33  Am.  St  Bep.  29,  51  N.  W.  1122;  Bynalski  t. 
Insurance  Co.,  96  Mich«  395,  55  N.  W.  981;  Northern  Assur.. 
Co.  T.  Hanns,  60  Neb.  29,  82  N.  W.  97 ;  Steele  v.  Oerman  Ins.. 
Co.,  93  Mick  81,  53  N.  W.  514;  Kenton  Ins.  Go.  v.  Downs,  90* 
Ky.  236,  18  S.  W.  882;  Sun  Ins.  Co.  v.  Mattingly,  77  Tex.  162,. 
13  S.  W.  1016;  Eahnweiler  v.  Phoenix  Ins.  Co.,  57  Fed.  562;. 
Southern  Ins.  Co.  v.  £night.  111  Oa.  622,  78  Am.  St  Bep. 
216,  36  S.  E.  821. 

It  was  held  by  this  court  in  Bowlin  y.  HeUa  F.  Ins.  Co.,  86*- 
Minn  433,  31  N.  W.  859,  Shapiro  v.  Western  Home  Ins.  Co.,  51l 
Minn.  239,  53  N.  W.  463,  Shapiro  v.  St  Paul  etc.  Ins.  Co.,  61 
Minn.  135,  63  N.  W.  614,  and  Ermentrout  v.  Girard  F.  ft  M. 
Ins.  Co.,  63  Minn.  305,  56  Am.  St  Bep.  485,  65  N.  W.  635, 
that  a  failure  of  strict  compliance  with  similar  provisions  in  the 
policies  there  under  consideration  was  a  condition  precedent  to 
fhe  company's  liability,  but  such  policies  contained  express  pro- 
Tisions  to  that  effect,  and  the  decisions  there  made  were  based 
upon  that  fact  The  cases  are  inapplicable,  and  not  in  point 
Though  the  policy  here  under  consideration  is  identical  with 
{hose  in  Bines  v.  German  Ins.  Co.,  78  Minn.  46,  80  N.  W.  839, 
and  Fletcher  v.  German-American  Ins.  Co.,  79  Minn.  337,  82 
N.  W.  647,  the  precise  question  now  before  the  court  was  not 
{here  presented.  It  was  suggested  in  respondent's  brief  in  the 
l&tter  case,  but  was  not  argued  by  appellant  It  was  there  as- 
sumed that  compliance  with  the  policy  was  essential  to  charge. 
fhe  company  with  liability,  and  the  only  questions  decided  with 
xwpect  to  this  immediate  subject  were  that  "forthwith''  should 
be  construed  to  mean  within  a  reasonable  time,  and  that  what 
would  constitute  a  reasonable  time  was  a  question  of  fact  to  be 
determined  from  the  evidence  and  circumstances  of  each  case. 

There  is  much  force  in  the  contention  of  counsel  for  appellant 
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that  iiid  insured  ■hoold  be  held  te  &  strict  oomplianee  with  this 
provision  of  the  policy.  There  is  ever;  reason  why  prompt  no- 
tice should  be  given  the  insurance  company.  Some  of  them  are 
snggested  in  Fletcher  v.  Qerman- American  Ins.  Co.,  79  Minn. 
837,  82  N.  W.  647.  Immediate  notice,  or  notice  within  s 
reasonable  time^  will  afford  the  '^  omipany  an  opi>ortunitj 
to  make  investigation  into  the  cause  of  the  fire,  which  may  be 
essential  and  necessaiy  to  the  protection  of  its  interests,  and  to 
which  it  is  justly  entitled.  It  will  afford  the  company  an 
opportunity  to  detect  fraud,  if  any  be  connected  with  the  loss, 
to  ascertain  the  nature  and  extent  of  the  loss,  and  make  audi 
other  investigation  as  would  be  fruitless  after  long  delay. 
But  the  policy  before  us  contains  no  provisions  which  will  justi- 
fy a  holding  that  a  strict  compliance  therewith  in  this  respect 
is  essential,  and  the  matter  must  be  referred  to  the  legislature 
to  consider  and  adjust  by  proper  amendment  to  the  standard 
policy  law,  if  such  amendment  shall  be  deemed  just  and  equi- 
teble. 

Appdiant  contends,  further,  that  theie  is  a  defect  of  parties 
plaintiff,  and  that  for  this  reason  a  verdict  should  have  been  di- 
rected for  defendant.  The  contention  that  there  is  a  defect  of 
parties  plaintiff  is  undoubtedly  sound,  but  defendant  waived  the 
objection.  The  complaint  alleges  that  plaintiff  owns  an  undi- 
vided two-thirds  of  the  yacht,  and  that  Uabey  owns  an  undivided 
ene-third.  It  therefore  appears  upon  the  face  of  the  complaint 
that  plaintiff  and  Mabey  were  joint  owners  of  the  insured  prop- 
erfy,  tiiat  the  objection  that  there  was  a  defect  of  parties  should 
have  been  taken  by  demurrer,  and,  not  having  been  so  raised,  wis 
waived:  Davis  v.  Chouteau,  32  Minn.  548,  21  N.  W.  748;  Miller 
f.  Darling,  2d  Minn.  303. 

A  eareful  examination  of  the  record  does  not  satisfy  us  that 
defendant  was  prejudiced  by  the  remarks  of  plaintiff's  counsel 
in  his  address  to  the  jury,  and  the  assignments  of  error  coyering 
jBzceptions  to  such  remarks  present  no  reversible  ernic. 

Order  affirmed. 


INSTJBANOB— PROOF  OF  LOSS.— Under  a  policy  whlcb  prOTldes 
that  proofs  of  loss  shall  be  furnished  within  siztx  days,  but  the 
furnishing  of  proofs  within  that  time  Is  not  made  a  ronditloB  prs- 
ccdent  to  tecofery,  the  tailare  so  to  do  will  operate  simply  to 
postpone  the  right  of  the  Insured  to  bring  salt  nntQ  he  hu  for- 
S^ed  the  proofs  required  by  the  poUcy:  Sootfasm  FlM  tmk  Ool  t. 
Knight^  lU  Oa.  022;  78  Am.  St  fiepw  2ie^  Stt  &  &  821. 
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T.  CONSTANS. 

[82  MlniL  847,  85  N.  W.  178.] 

COTBNANCY— LANDLORD  AND  TBNANT.— If  one  eoten- 
mnt  leases  his  share  of  the  common  property  to  another,  tiie  parties 
to  the  lease  bear  to  each  other  the  relation  o(  landlord  and  tenant* 
subject  to  its  obligations  and  rights. 

OOTBNANGT— LANDLORD  AND  TENANT— COST  OP  RE- 
PAIRS.—If  the  relation  of  landlord  and  tenant  exists  between 
eotenants,  the  one  in  possession  of  the  whole  premises  cannot,  In 
an  action  for  partition,  charge  his  landlord  for  repairs  made  upon 
the  property,  in  the  absence  of  a  special  agreement  that  he  shall 
be  compensated  therefor. 

Warner  &  Lawienoe,  for  tlie  appeUanta 
Clapp  ft  Macartney,  for  the  respondent 


COLLINS,  J.   For  some  years  prior  to  September  1,1889, 
the  plaintiff  and  defendant  werc^  and  ever  since  have  been,  equal 
tenants  in  common  of  certain  real  property,  need  for  brewery 
purposes.    On  the  day  mentioned,  through  the  assignment  of 
m  lease  held  by  a  third  party^  plaintiff  became  the  tenant  of  the 
defendant  as  to  the  latter's  ^^  undivided  half  of  the  property, 
and  ever  since  that  time  be  has  carried  on  the  business  of  brew- 
ing upon  the  premises.    The  lease  in  question  expired  in  1893, 
but  the  plaintiff  sinoe  that  time  has  been  a  tenant  at  will,  paying 
a  stipulated  monthly  rental  for  defendant's  moiety.    In  1898  he 
xequested  that  defendant  agree  to  the  making  of  certain  repairs, 
improvements,  and  alterations  on  the  premises,  which  would 
raider  them  more  suitable  for  the  brewery  business.    This 
defendant  refused  to  do  unless  the  plaintiff  would  pay  an  in- 
creased rentaL    Plaintiff  declined  to  do  this,  and  thereupon  he 
made  the  repairs,  improvements,  and  alteraticms  himself,  paying 
out  quite  a  sum  of  money  therefor.    Later,  in  1898,  the  plain- 
tiff refused  to  pay  the  agreed  rent,  and  after  several  months' 
default,  defendant  brought  an  action  to  recover  the  same.    As  a 
defense  and  counterclaim  this  plaintiff  alleged  in  that  action  that 
the  repairs,  improvements,  and  alterations  before  mentioned 
were  made  under  an  agreement  that  the  defendant  should  pay 
for  one-half  thereof,  and  this  amount  he  counterclaimed  in  his 
answer  as  against  the  demand  for  r^nt    The  court  below  f oun4 
against  him  upon  the  counterclaim,  and  ordered  judgment  for 
the  full  amoimt  of  the  rent. 
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The  plainti£F  then  brought  an  action  in  partition,  setting  up 
the  making  of  repairs  and  improvements  upon  the  premises,  of  a 
certain  value,  all  of  which  were  necessary,  and  needful  for  the 
preservation  and  enjoyment  of  the  property,  largely  enhanced  ilf 
value,  and  were  made  in  good  faith.  Both  parties  admit  that 
the  property  cannot  be  divided,  but  must  be  sold,  and  the  dis- 
pute is  as  to  the  disposition  of  plaintiff's  claim  that  defendant  is 
liable  on  account  of  certain  of  the  repairs,  the  court  below  find- 
ing that  such  repairs  had  enhanced  the  value  of  the  property  in 
an  amount  stated,  were  necessary  and  needful,  were  made  in 
good  faith,  and  that  plaintiff  was  liable  in  an  amount  equal  to 
one-half  thereof. 

It  stands  undisputed  that  when  plaintiff  demanded  of  de- 
fendant that  he  join  in  making  the  repairs  in  question,  whetf 
they  were  made,  and  when  this  action  was  instituted,  {he  rdation 
of  landlord  and  tenant  existed  between  these  parties  as  to  an 
undivided  half  of  the  premises.  Defendant  was  the  landlordy 
and  plaintiff  was  his  tenant  The  latter  had  voluntarily  become 
a  tenant  ^^  through  an  assignment  of  a  lease.  The  plain  tiff 
remained  in  exclusive  possession  of  the  whole  property  after 
the  term  fixed  by  the  lease  had  expired.  He  remained  as  a  ten« 
ant  by  express  agreement,  paying  a  monthly  rental  without  ob- 
jection, until  he  undertook  to  withhold  payments  upon  the 
ground  that  defendant  had  agreed  to  pay  one-half  of  the  cost 
of  the  repairs,  improvements,  and  alterations  already  made. 

We  shall  assume,  for  the  purposes  of  this  ease,  that  when  a 
tenant  in  common  has  made  necessary  and  needful  repairs  upon 
thecommon  property,he  can,  in  equity, compel  contribution  from 
his  cotenants:  See  11  Am.  &  Eng.  Ency.  of  Law,  1104.  In 
the  case  of  O'Connor  v.  Delaney,  53  Minn.  247,  39  Am.  Si.  Bep. 
601,  64  N.  W.  1108,  it  was  held  that,  when  the  relation  of 
landlord  and  tenant  is  created  between  tenants  in  common, 
the  tenant  co-owner,  if  he  remains  in  exclusive  possession 
after  the  term  for  which  his  cotenanfs  share  was  leased  to  him, 
must  be  held  to  do  so  in  the  character  of  t^iant,  and  that  the 
same  rules  will  apply  as  in  a  case  of  any  other  tenant  holding 
over.  No  express  agreement  to  pay  rent — and  there  was  such 
an  agreement  in  this  instance — ^is  necessary,  under  the  rule  in 
that  case,  to  continue  the  character  of  tiie  tenant.  He  remains 
an  occupant  of  his  cotenanfs  moiety  under  the  tenna  of  the 
l^ase,  not  as  ai  cotenant. 

The  important  inquiry  here  is  as  to  the  relation  which  existed 
between  the  parties,  it  being  the  contention  of  defendant  that 
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Hiey  veie  fhoBe  of  landlord  and  tdnant ,  bofh  paiiieB  being  sub- 
ject to  the  obligations  and  entitled  to  the  rights  of  landlord  and 
tenant^  and  none  other.  There  was  no  covenant  or  agreement  in 
the  lease  to  repair  on  the  part  of  the  landlord,  and  in  the  absence 
of  snch  covenant  or  agreement^  and  where  there  is  no  frauds  mis- 
representation, or  concealment  by  the  lessor,  there  is  no  implied 
warranty  on  his  part  that  the  leased  premises  are  fit  for  the  pur- 
poses  for  which  they  are  rented,  or  covenant  to  pnt  them  in  re- 
pair or  to  keep  them  so.  There  was  no  claim  of  fraud,  mistake, 
or  misrepresentation  in  this  case.  If  the  plaintiff  was  a  tenant 
solely,  he  could  either  keep  the  premises  in  repair  on  his  own  ac- 
count, or  go  without  such  repairs.  If  he  was  simply  and  ex- 
clusively a  tenant  under  a  lease,  in  no  manner  could  he  compel 
Ilia  ^^'  landlord,  as  such,  to  pay  for  such  repairs,  nor  did  he 
undertake  to  do  so.  His  claim  was  that  he  could  compel  such 
payment  because  the  parties  continued  to  be  tenants  in  common, 
and  the  court  below  so  held. 

It  is  unquestionably  the  general  rule  of  law  that  cotenants  are 
at  liberty  to  contract  with  one  another  in  relation  to  all  matters, 
including  the  subject  matter  of  the  tenancy.  One  may  lease  his 
moiety  to  the  other,  and  upon  such  leasing  the  parties  bear  to 
each  other  the  relations,  are  subject  to  the  obligations,  and  en- 
titled to  the  rights,  of  landlord  and  tenant.  The  cotenant  leas- 
ing has  the  right  to  distrain  for  rent  due  on  the  lease.  Joint 
tenants  may  make  a  subdivision  of  time  of  their  respective 
occupancy  of  the  property  held  in  joint  tenancy,  and  if  an  injury 
is  committed  upon  the  joint  right  while  it  is  held  in  the  exclusive 
possession  of  one  of  the  joint  tenants  under  the  subdivision, 
trespass  may  be  sustained  by  the  exclusive  possessor  for  the  time 
being:  Freeman  on  Cotenancy  and  Partnership,  2d  ed.,  sec. 
164.  The  precise  point  in  the  present  controversy  is  not  cov- 
ered by  any  of  the  cases  cited  by  Mr.  Freeman  in  support  of  the 
text,  and  counsel  have  found  none,  so  far  as  shown  by  their 
briefs. 

On  the  part  of  the  plaintiff  we  aie  referred  to  Cosgriff  r. 
Foss,  152  N.  Y.  104,  67  Am.  St  Eep.  600,  46  N.  E,  307,  while 
attention  is  called  to  Harry  v.  Harry,  127  Ind.  91,  26  N.  E. 
562,  by  defendant's  counseL  But  neither  can  be  regarded  as 
authority  on  this  point.  It  appeared  in  the  Cosgriff  case  that 
improvements  were  made  on  the  common  property  by  one  co- 
tenant  in  possession  while  he  was  a  tenant  of  the  others  under 
a  lease,  and  in  an  action  of  partition  an  attempt  was  made  to 
secure  contribution.    The  prominent  question  discussed  in  the 
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opiniaii  u  flie  equitable  ri^t'of  oae  ootenant  TnaViTig  impTov\»-' 
ments  to  compel  other  ootenantB  to  share  the  expense  thereof. 
The  conclusion  was  that  the  daim  lacked  sufficient  ^^eqmtable 
strength''  to  jnstify  its  allowance,  one  of  the  reasons  giyen 
being  that  the  maker  of  the  improrements  sustained  the  doable 
relation  to  his  ootenants  of  tenant  by  lease  and  tenant  in  com- 
mon. The  exact  question  herein  presented  was  inrolyed  in 
the  facts  of  that  case,  and  might  hare  been  decided,  but  was  not. 
We  may  as  safely  infer  that  it  was  OTerlooked  by  both  court  and 
**^  counsel  as  to  infer  that  it  was  concluded  that  theiB  was  no 
merit  in  the  daim  that  while  property  owners,  situated  as  were 
these  parties,  may  occupy  a  double  relationship,  their  rights, 
duties,  and  obligations  are  not  double;  Harry  r.  Hany,  127 
Ind.  91,  26  "S.  E.  562,  is  simply  in  line  with  our  own  case  of 
O'Connor  r.  Delaney,  63  Minn.  247,  39  Aul  St  Eep.  601,  54 
N.  W.  1108,  and  lays  down  the  same  general  proposition  as 
to  the  rights  and  obligations  of  a  tenant  in  common  who  remains 
in  possession  of  the  common  property  after  the  expiration  of 
the  time  fixed  in  the  lease  to  him  from  his  cotenant  What 
was  said  in  the  opinion  as  to  the  right  of  the  tenant  in  posses- 
sion to  compensation  for  improvements  made  upon  the  premises^ 
and  that  he  is  governed  by  the  rule  whieh  exists  between  land- 
lord and  tenant,  was  obiter. 

Except  as  the  present  case  is  governed  by  the  general  role 
quoted  from  Freeman,  it  is  one  of  first  impression,  but,  we  think, 
easy  to  dispose  of  upon  prindple.  The  plaintiff  here  was  not 
occupying  the  premises  as  a  cotenant  in  so  far  as  his  duties  and 
obligations  to  and  with  the  defendant  were  concerned.  He  was 
in  possession  of  defendant's  share  of  the  estate  as  a  tenant,  and 
under  a  lease  which  he  had  voluntarily  entered  into.  To  allow 
him  to  have  all  of  the  beneficial  provisions  of  the  lease,  and 
reject  and  escape  from  its  obligations  or  liabilities,  would  be 
rank  injustice.  To  hold  his  cotenant  to  the  obligations  arising 
out  of  an  express  contract  of  leasing,  and  at  the  same  time  to 
compel  him  to  respond  in  all  matters  growing  out  of  the  relation 
of  tenancy  in  common,  would  also  be  unjust  The  tenant  can- 
not be  permitted,  for  one  purpose,  and  when  to  his  advantagi^ 
to  say  tiiat  his  rdations  are  those  of  a  cotenant,  and  then,  for 
another  purpose,  and  also  for  his  own  advantage,  to  plead  that 
he  is  simply  a  tenant  under  a  lease.  He  cannot  occupy  the  re- 
lation of  tenant  under  the  lease  or  that  of  tenant  in  common  at 
his  own  will.  To  permit  him  so  to  do  would  lead,  as  it  did 
in  this  case,  to  a  most  inequitable  result;  for  the  plaintifPn 
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elaim^  with  interest  from  the  time  he  expended  his  monej^  mm 
made  a  first  lien  upon  the  proceeds  of  the  sale  in  partition,  the 
whole  amoimt  to  be  paid  to  plaintiff^  while  the  defendant 
was,  in  effect^  held  to  be  nothing  but  a  landlord,  and  as  to  rent 
for  his  moiety,  during  the  period  of  time  for  which  he  was 
obliged  to  pay  interest,  bound  by  the  terms  of  a  lease  entered  into 
"^  long  prior  to  the  making  thereof.  In  other  words,  the 
parties  were  cotenants  as  to  repairs,  and  landlord  and  tenant  as 
to  the  rent  to  be  paid  for  the  use  of  defendant's  share  of  those 
repairs.  No  court  should  permit  a  tenant  in  common,  who  has 
bc^me  the  landlord  of  his  eotenant,  in  accordance  with  the 
tenns  of  an  (ordinary  lease,^'to  be  improved  out  of  his  estate^' 
in  this  manner. 

We  hold  the  rule  to  be  (assuming,  as  before  stated,  that  when 
one  tenant  in  common  has  made  necessary  and  needful  repairs 
upon  the  common  property  he  can,  in  equity,  compel  contribu- 
tion from  his  eotenant)  that,  when  the  relation  of  landlord  and 
tenant  eziata  between  such  ootenants,  the  one  in  possession  of 
the  whole  cannot,  in  an  action  for  partition,  charge  his  land- 
lord for  repairs  made  upon  the  property,  in  the  absence  of  a 
special  agreement  that  he  shall  be  compensated  therefor. 

Order  zeversed. 


OOTBNANTB.— THB  RELATION  OF  LANDLORD  and  tenant 
between  co-ownors  and  their  rights  as  to  Improvements  on  the 
partition  of  the  property  are  discussed  in  Oarson  v.  Broady,  66 
Neb.  648,  71  Am.  St  Rep.  691,  77  N.  W.  60;  Ck)sgrlff  t.  Foes,  152 
N.  Y.  104,  67  Am.  St  Rep.  600,  46  N«  Bl  807;  monographic  note  to 
Ward  y.  Ward,  62  Am.  St  Rep.  028w 


GOBSTZ  T.  PINSKB. 

[82  Minn.  466.  86  N.  W.  216.] 

TRIAi;— INSTRUCTIONS.— If  erroneous  instmctfons,  clearly 
tpplytng  to  the  facts  in  the  case,  are  given  to  the  Jury,  such  error 
Is  not  cured  by  subsequent  correct  instructions  not  directly  point- 
ing out  and  correcting  the  erroneous  instructions. 

TRIAL— ABSTRACT  INSTRUCTIONS.— Infitructlons  given 
by  the  court  to  the  jury  must  ai>ply  the  law  to  the  essential  facts 
in  a  practical  and  concrete  form.  Elrror  In  this  respect  Is  not  cured 
by  a  general,  correct  abstract  instruction  upon  the  same  subject 

TRIAL-CONCRETE  AND  ABSTRACT  INSTRUCTIONS- 
PRESUMPTION.— Correct  statements  of  abstract  propositions  by 
a  oourt  contained  in  instructions  must  be  considered  in  view  of 
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the  whole  cfaarget  aaA,  if  coupled  or  connected  with  mleleadinc  or 
Injurious  InBtmctiona  of  a  concrete  nature,  it  must  be  presumed  on 
appeal  that  the  Jnry  gare  more  weight  to  thooe  portions  of  the 
charge  directly  affecting  the  question  Inrolyed,  as  stated  in  such 
concrete  form,  than  to  the  abstract  modifications  In  other  portions 
of  the  charge,  although  literally  correct. 


&  OaUdnSf  for  the  appellant. 
0.  Moanees  and  P.  Sharpe^  for  the  respondenL 

*"•  LOVELY,  J.  Civil  action  brought  against  defendant  to 
lecover  for  an  alleged  assault  npon  tbe  plaintiff.  Defendant 
coTmterclaimed  for  an  assault  arising  ont  of  the  same  transao- 
tion.  The  plaintiff  had  a  **^  terdict  Defendant  moved  f <»r 
a  new  trial  upon  a  settled  ease,  for  errors  of  law  and  upon 
other  grounds,  which  motion  was  overruled,  and  defendant 
appeals  to  this  court 

The  respective  parties  to  this  action  were  neighhors.  Defend- 
ant occupied  and  cultivated  a  tree  claim  adjacent  to  the  publio 
highway.  A  few  Abljs  previous  to  the  alleged  assault  upon 
plaintiff  defendant  had  plowed  the  land  between  his  tree  claim 
and  the  highway,  and  seeded  the  same  to  grass,  to  secure  the 
benefit  of  Laws  1895,  chapter  59,  section  1,  which  provides: 
*That  any  person  living  npon  or  owning  land  fronting  on  any 
of  the  public  highways  of  this  state  may,  for  the  purpose  of 
seeding  the  same  down  to  grass,  plow  and  level  the  said  high- 
ways for  said  purpose,  and  seed  the  same  to  grass  to  within  one 
(1)  rod  of  the  center  of  the  same,*'  etc 

Evidence  was  offered  at  the  trial  tending  to  show  that  on  the 
day  previous  to  the  alleged  assault  upon  plaintiff  the  latter  had 
passed  over  the  highway,  going  out  of  the  traveled  portion,  and 
drove  upon  the  plowed  soil  seeded  by  defendant.  Whether  it 
was  necessary  for  the  plaintiff  to  leave  the  traveled  highway  and 
drive  over  the  newly  plowed  ground  was,  upon  the  evidence,  an 
open  question  for  the  jury.  Testimony  was  also  introduced  on 
the  part  of  the  defendant  to  show  that  plaintiff,  on  the  day 
when  the  assault  was  committed,  and  immediately  previous  to 
the  same,  again  passed  over  this  highway  with  a  team  and  wag- 
on, again  driving  outside  of  the  traveled  way,  very  close  to  the 
trees  upon  defendant's  tree  claim,  and  that  his  actions  in  this 
respect  had  a  tendency  to  cut  up  the  soil  and  injure  the  growth 
of  the  newly  planted  seed,  all  of  which  was  denied,  and  made 
an  issue  of  fact  by  the  plaintiff,  npon  which  testimony  was  re- 
ceived on  both  sides.  There  was  also  evidence  tending  to  show 
that  at  the  time  of  the  assault  plaintiff  carried  a  gun,  and 
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claimed  the  ri{^t  to  trayel  anywhere  within  the  four  rods  of  the 
legal  highway,  without  reference  to  the  nae  to  which  defendant 
had  adapted  it  for  improyement  nnder  the  statate  referred  to. 
It  is  xameoeBsaiy  to  detail  the  disputed  evidence  of  the  assault^ 
further  than  to  say  that^  upon  the  claim  of  defendant^  the  oon* 
troversy  between  the  parties  commenced  in  an  attempt  by  him 
to  prevent  plaintiff  from  destroying  ^^  the  effects  of  his  work 
in  seeding  the  land  between  the  tree  claim  and  the  highway. 

Very  much  of  the  testimony  at  the  trial  was  devoted  to  the 
question  of  provocation  for  the  assault  as  above  indicated.  In 
the  charge  of  the  learned  trial  courts  the  jury  were  instructed 
in  these  words:  '^The  jury  are  at  liberty  to  take  into  considera- 
tion the  injuries,  so  far  as  they  have  been  shown  by  the  evidence ; 
the  pain  and  suffering  endured  by  the  injured  pariy;  his  loes 
of  time,  if  loss  of  time  has  been  proven,  and  award  such  dam- 
ages as  the  jury  may  think  proper  and  right  in  view  of  all  the 

circumstances  proven  on  the  trial  of  this  case If  yon 

find  that  the  injuries  were  inflicted  willfully  and  maliciously^ 
then  the  jury  ....  are  not  limited  to  mere  compensation 
for  the  actual  damages  sustained,  but  they  may  give  such  further 
sum  by  way  of  exemplary  damages,  as  an  example  to  others^  to 
deter  them  from  offending  in  a  like  manner/' 

No  exception  waa  taken  to  this  portion  of  the  charge,  and  it 
undoubtedly  correctly  states  the  law  as  it  exists  in  this  state. 
The  court  further  instructed  the  jury:  "That  any  person  may 
seed  the  highway  opposite  his  land  or  in  front  of  his  land-— 
however,  not  within  one  rod  of  the  center  of  the  highway^ 
and  the  defendant  had  the  right  to  seed  the  highway  opposite 
his  land  in  that  way,''  and  then  used  the  following  language: 
*^ut  if  the  plaintiff  had  a  mind  to  drive  over  that  part  that  was 
seeded,  he  had  the  legal  right  to  do  so."  To  this  instruction 
exception  was  duly  noted.  The  court  further  instructed  the 
jury,  in  connection  with  and  following  the  portion  of  the  charge 
last  referred  to,  that:  "The  fact  that  he  did  so  [drive  over  the 
seeded  portion  of  the  highway]  would  not  be  a  justification  for 
an  assault  and  battery.  Still,  it  may  be  considered  by  the 
jury  in  mitigation  of  damages." 

The  only  question  we  deem  it  necessary  to  consider  on  this 
appeal  is  as  to  the  legal  effect  to  be  given  to  the  portion  of  the 
charge  excepted  to.  There  is  no  doubt  as  to  the  abstract  correct- 
ness of  the  statement  of  law  that  the  provocation  given  by 
plaintiff  in  driving  over  the  seeded  portion  of  the  highway  did 
not  justify  an  assault  upon  him  by  the  defendant;  but  in  view 
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of  the  ^"^  oonrse  of  the  trial,  in  which  the  right  of  the  plaintiff 
to  use  the  f  onr  rods  of  the  highway,  and  to  drive  where  he  ^ad 
a  mind  to''  upon  it,  was  inyolved,  we  think  that  the  court  gave 
nndne  prominence  to  the  assertions  of  snch  right  hy  the  plaintiff, 
under  the  proofs,  and  erroneously  instructed  the  jury  prejudi- 
cially to  defendant  in  that  respect.    Under  the  evidence,  upon 
this  instruction,  the  jury  might  have  found  that  plaintibBF  had 
an  ahsolute  right  to  drive  at  hia  will  and  pleasure  on  the 
seeded  land;  and  the  assertion  of  that  right  might  well  ha^e 
been  considered  as  an  aggravation  of  the  assault,  justifying 
the  award  of  smart  money.    An  essential  element  of  punitive 
damages,  as  stated  by  the  court,  consists  in  malice,  which  re- 
quires a  consideration  by  the  jury,  when  such  damages  are  al- 
lowable, of  aggravating  or  mitigating  circumstances;  and  it 
seems  to  us  that  the  concrete  statement  by  the  court  that  plain- 
tiff had  a  right  to  drive  over  the  highway  where  **he  had  a 
mind  to''  was  calculated  to  mislead,  and  might  have  justified 
the  view  by  the  jury  that  the  defendant  had  no  right  whatever 
to  avail  himself  of  the  benefit  of  the  statute  giving  him  the 
right  to  seed  the  untraveled  part  of  the  four  rods  of  the  legally 
laid  out  right  of  way. 

The  abstract  statement  that  the  right  of  the  defendant  to  seed 
the  same  might  be  considered  in  mitigation  of  damages,  follow- 
ing the  excepted  portion  of  the  charge,  does  not,  in  our  judg- 
ment, cuie  the  erroneous  impression  that  might  naturally  be  re- 
ceived by  the  jury  by  the  improper  instruction  referred  to,  and 
deprive  the  defendant  of  his  right  to  have  the  alleviating  fear 
tures  which  led  to  the  assault  considered  in  an  intelligent  and 
sensible  manner.  The  statements  of  the  court  in  this  respect 
are  contradictory,  and  could  not  but  have  been  confusing,  and 
may  have  seriously  enhanced  the  damages,  which  were  larger 
considering  the  evidence  of  the  real  injuries  inflicted  upon  the 
plaintiff.  Correct  statements  of  abstract  propositions  by  a 
court  must  be  considered  in  view  of  the  whole  charge,  and  if 
coupled  or  connected  with  misleading  or  injurious  instructions 
of  a  concrete  nature,  it  must  be  presumed  upon  review  in  this 
court  that  the  jury  gave  more  weight  to  those  portions  of  the 
charge  which  directly  affected  the  question  involved,  as  stated 
in  such  concrete  form,  than  the  ^^^  abstract  modifications  in 
other  portions  of  the  charge,  although  literally  eorrect:  Har- 
riott V.  Holmes,  77  Minn.  245,  79  N.  W.  1003.  And  we  must 
hold  such  to  be  tiie  effect  of  the  charge  in  ibis  case:  Goodhns 
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Fannezi'  Waxehotue  Ca  y.  DaYiB^  81  Miim.  210»  83  N.  W. 
631. 

We  find  DO  other  errors  worthy  of  ferioxiB  ooDsideration,  but 
for  the  misdirection  of  the  court  above  noted  the  order  appealed 
from  must  be  xeTened,  and  a  new  trial  ordered. 


INSTBUCTIONS  ihould  be  considered  as  a  whole:  Fearey  t. 
O'NelU,  1«  Mo.  467,  73  Am.  8t  Rep.  440,  60  &  W.  9ia  Abstract 
Instractloiis  sbould  not  be  girtaii  Notes  to  State  t.  Whit,  72  Am. 
I>ee.  540;  O'Bonrke  t.  Gitlsens'  St.  By.  Co.,  76  Am.  St  Rep.  049. 
Bad  Instrnctfons  are  generaHy  not  cured  by  good  ones:  Henry  y. 
State,  51  Neb.  149,  60  Am.  St  Rep;  460»  70  N.  W.  924;  Snyder  t. 
WbeeUng  SHectrical  Co.,  43  W.  Va.  661,  64  Am.  St  Rep.  922,  28 
fl.  B.  783.  But  see  Kansas  Oity  etc  B.  B»  Co.  ¥»  BeckeTt  07  Ark. 
St  77  Am.  St  Bepi  78^  63  &  W.  400» 


WOODLAin)  COMPANY  r.  MBNDBNHALU 

[82  Minn.  483,  85  K.  W.  164.] 

VENDOR'S  LIEN  ON  PERSONALTY.— If  one  street  raflway 
company  while  operating  the  line  of  another  purchases  and  strings 
a  large  quantity  of  wire  along  the  line  ol  the  latter  company 
neeessary  to  Its  op^atlon,  and  under  agreement  with  It  that  it  will 
repay  the  former  company  the  purchase  price  thereof,  the  purchas- 
tDg  comimny,  so  long  as  It  retains  control  and  poesesston  of  the 
irta^  Is  entitled  to  retain  a  Hen  th^eon  for  the  unpaid  purchase 
price,  although  the  railway  line  along  which  it  is  strung  is  trans- 
ferred to  a  third  person. 

LIENS— TRANSFER  OP  DEBT.— mie  assignment  of  a  debt 
carries  with  It  aU  liens  or  other  security  for  its  payment 

VENDORS'  LIENS  FOR  THE  PURCHASE  PRICE  OF  PER- 
80NALTY  are  not  lost  nor  waived  by  the  acceptance  of  the  note  of 
the  debtor,  nor  by  subsequent  action  and  Judgment  thereon,  so 
long  as  the  debt  remains  unpaid,  and  the  lienor  retains  possession 
and  control  of  the  property  against  which  the  lien  exists. 

VENDOR'S  LIEN  AGAINST  PBRSONAI/TY— POSSESSION. 
Although  retention  of  possession  of  personalty  Is  necessary  to  the 
prestation  of  a  lien  thereon  for  the  unpaid  purchase  price,  contin- 
iied»  actual,  physical  possession  is  not  necessary,  because  it  is 
sufficient  if  the  Hen  claimant  retains  such  possesion  as  wiU  pre- 
re  in  him  the  actual  control  of  the  property* 


Jaeqnea  4  Hudson  and  J.  O.  William^  for  tli8  appellant. 

H.  B.  IFryberger,  for  the  respondent 

^^  BBOWKyJ.  This  action  is  one  ia  daim  and  ddiinKj  for 
a  quantity  of  copper  wire.  It  was  brought  to  recover  the  poo- 
SMsifrn  of  thirty-one  thousand  four  hundred  and  twenty-three 
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feet  of  Buch  wire,  but  only  thirteen  thousand  and  twenty-nine 
feet  are  in  dispute.  Defendants  had  judgment  therefor  in  the 
court  below^  and  plaintiff  appeals  from  an  order  denyisg  a  new 
trial. 

The  cause  was  tried  below  without  a  jury,  but  the  trial  court 
made  no  speciflc  findings  of  fact^  and  only  found  the  ultimate 
fact  that  defendants  were  entiUed  to  the  possession  of  the 
wire.  Nor  was  any  request  made  for  specific  findings.  So  if 
the  evidence  upon  any  theory  consistent  with  legal  principles 
will  sustain  the  ultimate  fact  so  founds  the  order  appealed  from 
must  be  affirmed. 

The  principal  facts  in  the  case,  as  we  gather  them  from  the 
evidence  and  concessions  in  the  briefs  of  counsel,  are  about  as 
follows :  In  October,  1892,  the  Motor  Line  Improvement  C<Hn- 
pany,  a  corporation,  owned  a  partly  equipped  line  of  street  rail- 
way in  the  dty  of  Duluth,  extending  from  East  Twenty^  sev- 
enth street,  in  said  dty,  to  Woodland  Park.  At  that  time 
said  company  entered  into  a  contract  or  agreement  with  the 
Duluth  Street  Railway  Company,  by  which  the  latter  company 
undertook,  under  certain  terms  and  conditions  specified  and  set 
forth  in  the  writing,  to  operate  the  motor  company's  line  in 
connection  with  its  own  line.  It  was  under  no  duty  or  obliga- 
tion, under  the  contract,  to  equip  the  motor  compan3r'8  line. 
Such  line  was  fully  equipped  for  all  ordinary  traffic  at  the  time 
the  agreement  was  entered  into,  and  the  street  railway  company 
agreed  to  keep  and  maintain  it  in  that  condition. 

^^  It  was  subsequently  learned  that  the  equipment  of  the 
line  provided  by  the  motor  company  was  inadequate,  with 
respect  to  feed  wire,  to  furnish  power  on  certain  public  occasions 
when  large  bodies  of  the  people  made  use  of  the  line,  and^ 
to  supply  the  necessary  power,  the  wire  in  question  was  pur- 
chased by  the  street  railway  company,  and  strung  on  the  poles 
of  the  motor  line,  under  an  agreement  between  the  two  com- 
panies to  the  effect  that  the  street  railway  company  should  obtain 
a  vendor's  lien  upon  the  wire,  and  hold  possession  thereof  until 
paid  for  by  the  motor  company.  The  Motor  line  Improve- 
ment Company  was  unable,  for  want  of  funds^  to  purchase  the 
wire,  and  under  this  agreement  the  street  railway  company  pur- 
chased and  paid  therefor  the  sum  of  about  three  thousand  five 
hundred  dollars,  which  amount  includes  the  expense  of  string- 
ing the  wire  on  the  poles.  At  the  time  of  making  such  contract 
Mendenhall  was,  and  ever  since  has  continued  to  be,  the  presi- 
dent of  the  street  railway  company^  and  was  in  1898,  in  inaol- 
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vency  proceedings^  appointed  its  receiver,  and  has  ever  since  con- 
tinued to  act  as  such.  The  purchase  price  of  the  wire  was 
charged  to  the  motor  company  on  the  books  of  the  street  rail* 
way  company,  and  the  motor  company  subsequently  gave  its 
promissory  note  fcr  the  amount  The  note  and  indebtedness 
were  thereafter  assigned  and  transferred  to  defendant  Menden- 
hall,  who  still  holds  the  same.  The  wire  has  never  been  out  of 
the  possession  of  the  street  railway  company,  or  of  Mendenhall, 
its  receiver,  since  the  day  of  its  purchase.  No  part  of  the  pur- 
chase prioe  of  the  wire  has  ever  been  paid,  and  defendants 
daim  a  purchase  money  lien  thereon. 

Plaintiff  asserts  title  and  right  to  the  possession  of  the  wire 
through  a  tmst  deed  executed  by  the  motor  company  to  secure 
the  payment  of  two  hundred  thousand  dollars,  an  indebtedness 
incurred  by  that  company  in  the  construction  and  equipment 
of  its  road.  The  deed  was  executed  in  1892,  long  prior  to  the 
date  of  the  transactions  between  the  motor  company  and  the 
street  railway  company,  and  purports  to  cover  all  the  line 
of  railway  in  question,  including  wires,  poles,  and  such  other 
fixtaies  and  equipments  as  might  thereafter  be  acquired  as  a 
part  of  the  railway  line.  Default  was  made  in  the  payment 
of  the  amount  secured  by  the  trust  deed,  ^^  and  it  was  duly 
foreclosed  in  1898.  Plaintiff  became  the  purchaser  at  the 
sale  of  all  the  property  covered  by  the  trust  deed  and  included 
in  the  foreclosure,  and  bases  its  right  to  the  wire  in  question 
Bpon  such  foreclosure,  and  upon  the  further  claim  that  subse- 
quent to  the  foreclosure,  and  after  the  expiration  of  the  period 
of  redemption  it  brought  an  action  against  these  defendants 
to  determine  adverse  claims  to  such  property,  and  obtained 
a  judgment  confirming  its  title.  Such  is  tiie  source  and  foun- 
dation of  plaintiff's  daim  to  the  wire. 

Plaintiff  contends:  1.  That  the  sale  of  the  wire  from  the 
Btreet  railway  company  to  the  motor  company  was  absolute,  and 
delivery  of  possession  was  complete  and  unconditional  at  time 
of  sale;  2.  If  a  lien  for  the  purchase  price  was  in  fact  reserved, 
it  was  thereafter  lost  and  waived  by  the  dealings  of  the  parties; 
and  3-4.  That  the  foredoeure  action  and  the  action  to  de- 
termine adverse  daims  bar  defendants'  claim.  The  findings  of 
the  court  bdow  negative  all  these  contentions,  and  the  only 
question  for  us  to  determine  is  whether  the  findings  are  sus> 
tained  by  the  evidence. 

Theie  is  no  question  but  that  the  street  railway  company  pur. 
ibased  and  paid  for  the  wire  under  an  agreement  that  the 
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motor  eompany  ehould  repay  ibe  cost  {hereof,  and  no  djum 
that  the  street  raflway  company  has  ever  beoi  repaid  or  other- 
wise  reimbtiTsed  by  the  motor  company  <Mr  by  plaintifL  The 
remoTal  of  the  wire  from  the  poles  m  no  way  injured  the  line 
of  ndlway,  nor  lessened^  diminished,  or  impaired  tiie  seeority 
coTered  by  the  trust  deed,  or  depriTed  the  holder  thereof  of 
any  right  conferred  tiiereby,  and,  as  remarked  by  Ibe  learned 
trial  judge,  nnlees  some  decisiTe  mle  ol  law  requires  the  wire 
to  be  taken  from  defendants,  who  hold  it  as  security  for  the 
purchase  pricey  and  giTen  to  jAaintiff,  it  diould  be  left  with 
those  who  paid  value  for  it. 

It  is  claimed  by  defendants  that  neither  the  title  nor  the 
right  to  the  possession  of  the  wire  ewr  passed  to  the  motor 
company;  that  the  passing  of  such  title  was  expressly  condi- 
tioned upon  payment  being  made  therefor;  and  that  tiie  stiiict 
railway  company  retained  by  agreement  a  lien  therecm  f<v  fha 
purchase  price,  and  that  such  lien  is  still  subsisting  and  of  fuH 
force  and  effect  ^*^  The  court  below  must  have  found  ^m 
facts  accordingly.  Tbej  are  embraced  in  the  ultimate  fact  that 
defendants  are  entitled  to  the  possession  of  the  wira  A  eaie- 
ful  examination  of  the  record  satisfies  us  that  the  efidesee 
justifies  the  conclusions  reached  by  Ihe  trial  eourt;  at  leaat,  it 
is  not  so  clearly  against  the  findings  as  to  warrant  this  court 
in  setting  them  aside.  It  is  not  as  clear  and  definite  ss  might 
be  desired,  perhaps,  but  tends  to  support  and  sustain  the  daim 
of  defendants,  and  we  sustain  the  condusicoa  of  Ihe  trisl 
court 

The  wire  was  purchased  to  be  used  in  operatiiq;  the  motor 
company's  line,  not  to  equip  it  The  street  railway  canpany 
was  under  no  obligation  to  furnish  it  under  the  operating  oom* 
tract  It  was  furnished  under  the  separate  contract  and  agree- 
ment made  subsequently,  was  used  exclusively  in  operating 
the  line,  and  was  at  all  times  in  the  possession  and  under  the 
control  of  the  street  railway  company,  or  Mendenhall,  its  re- 
ceiver. They  retained  all  the  possession  the  nature  of  the  prop- 
erty and  the  uses  to  which  it  was  put  would  permit  It  was 
never  given  into  the  possession  of  the  motor  onnpany,  and  sach 
company  never  had  other  than  such  constructiTe  posseniott  as 
might  arise  by  implication  of  law  from  the  fact  that  it  was 
upon  its  poles  along  its  line  of  railway.  But  as  such  railway 
line,  and  all  its  fixtures  and  equipmenia,  were,  at  the  tima  in 
question,  out  of  its  possession  and  control,  and  in  fiie  posses- 
sion of  the  defendants,  such  constructive  peosoisioa  msh,  in  no 
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Tiew  of  the  law,  have  effect  to  devest  the  lien  held  by  the  street 
lailwaj  company.  The  wire  not  only  never  got  into  the  pos- 
session of  the  motor  company,  but  remained  personal  property, 
and  never  became  a  part  of  its  line  of  railway.  The  court  be- 
low was  therefore  fully  justified  in  finding  a  possession  of  the 
wire  in  the  street  railway  company  or  Mendenhall  sufficient  to 
support  and  sustain  the  lien  for  its  purchase  price:  Globe  M. 
Co.  V.  Minneapolis  Ele.  Co.,  44  Minn.  153,  46  N.  W.  306; 
Southwestern  etc  Press  Co.  v.  Stanard,  44  Mo.  71,  79, 100  Am. 
Dec  255 ;  Merchants'  Nat  Bank  v.  Stanton,  55  Minn.  211,  43 
Am.  St  Rep.  491,  56  N.  W.  821 ;  Famsworth  v.  Western  Union 
Tel.  Co.,  6  N.  Y.  Supp.  735,  53  Hun,  636;  German  Sav.  etc 
Soc  V.  Weber,  16  Wash.  95,  47  Pac  224;  Prouty  v.  Barlow, 
74  Minn.  130,  76  N.  W.  946;  HoUy  Mfg.  Co.  v.  *»^  New  Ches- 
ter Water  Co^  48  Fed.  879;  Northwestern  etc  Ina.  Co.  v. 
George,  77  Minn.  319,  79  N.  W.  1028,  1064. 

In  the  case  of  Merchants  Nat  Bank  v.  Stanton,  55  Minn, 
til,  43  Am.  St  Bep.  491,  56  N.  W.  821,  it  appeared  thai  de- 
lendani  therein  had  constructed  a  building  upon  land  not 
twned  by  him,  but  which  he  was  occupying  with  the  permis* 
lion  of  the  owner,  but  with  no  agreement  or  understanding 
with  Budi  owner  that  the  building  should  be  considered  per- 
sonal propari^,  and  the  court  implied  an  agreement  that  it 
dioald  remain  the  personal  property  of  defendant,  notwith- 
standing the  fact  that  it  was  attached  to  the  real  estate  and 
-equiiqped  as  a  factory,  and  that,  too,  as  against  a  prior  mort* 
gagee.  If  such  an  agreement  was  properly  implied  as  a  mat^ 
ter  of  law  in  that  case,  a  similar  implication  would  arise  and 
•should  be  applied  in  this  case,  to  the  extent  necessary  to  pre- 
serve the  defendants'  lien:  See,  also,  as  pertinent  to  the  subject, 
Farmers'  Loan  etc  Co.  v.  Minneapolis  etc  Works,  35  Minn. 
543,  29  N.  W.  349 ;  Pioneer  etc  Loan  Co.  v.  Fuller,  57  Minn. 
€0,  68  N.  W.  831 ;  United  States  v.  New  Orleans  R  R.  Co.,  12 
Wall.  362;  Port^  v.  Pittsburgh  etc  Steel  Co,  122  U.  S.  267, 
7  Sup.  Ct  Bep.  1206. 

There  was  no  separate  assignment  of  the  lien  claim  to  Men* 
denhall;  but  it  was  not  necessary  that  it  be  independently  as- 
iigned.  It  is  well  settled  that  the  assignment  and  transfer  of 
^  debt  carries  with  it  all  liens  or  other  securities  for  its  pay- 
ment: Kinney  v.  Duluth  Ore  Co.,  58  Minn.  455,  458,  49  Am. 
St  Rep.  528,  60  N.  W.  23.  Nor  does  the  fact  that  the  motor 
company  gave  its  promissory  note  t<«t  tiie  iAt  constitute  a 
muver  of  the  lien :  Washington  Slate  Ca  i.  Burdick^  60  Minn. 
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270,  68  N.  W.  285;  Qeih  t.  Bejnolds,  35  Minn.  331,  28  N. 
W.  923.  Nor  was  it  waived  by  the  fact  that  the  note  was  put 
into  judgment:  Jones  on  Pledges,  sec.  591;  16  Am.  Ency.  of 
PI.  &  Pr.  636.  Notwithstanding  the  fact  that  a  promiseoTj 
note  was  taken  for  the  debt,  and  the  note  subsequently  put  into 
judgment,  so  long  as  the  debt  remained  unpaid  and  defendants 
held  and  retained  possession  of  the  wire,  under  the  agreement 
that  it  should  be  held  as  security,  the  lien  suryived,  and  re- 
mained in  full  force  and  efiFect. 

Betention  of  the  possession  of  the  property  is  unquestionably 
essential  to  the  validity  and  life  of  a  lien  such  as  defendants 
rely  ^^^  upon  in  this  case.  And  in  this  connection  it  is  urged 
by  plaintiff  that  the  possession  of  the  wire  was  not  delivered 
to  Mendenhall  at  the  time  the  debt  was  assigned  to  him^  and 
that  in  consequence  the  lien,  if  any  existed,  became  lost  and 
waived.  It  is  not  necessary,  to  give  validity  to  such  a  lien, 
that  the  person  entitled  thereto  retain  at  all  times,  and  from 
all  persons,  the  actual  physical  possession  of  the  property.  It 
is  sufficient  that  he  retains  such  possession  as  will  preserve  in 
him  the  actual  control  of  the  property.  He  may  permit  a  third 
person  to  take  and  hold  possession,  but  so  long  as  he  does 
not  lose  control  of  it,  and  the  property  does  not  reach  the  pos- 
session of  the  debtor,  it  remains  impressed  with  the  lien.  Of 
course,  if  it  comes  lawfully  into  the  possession  of  the  debtor, 
the  lien  is  lost.  We  have  already  noticed  that  Mendenhall  was 
president  of  the  street  railway  company,  and  subsequently  its 
leceiver,  and  as  such  operated  both  lines  of  railway.  In  such 
capacity  he  had  the  possession  and  control  of  both  lines,  and 
of  all  fixtures  and  equipments  pertaining  thereto.  It  was  not 
necessary  to  constitute  a  transfer  of  the  lien  claim,  under  the 
circumstances  shown  in  this  case,  that  there  be  an  actual  phys- 
ical transfer  of  the  possession  of  the  wire.  If  the  partieb 
had  gone  through  the  ceremony  of  a  formal  delivery,  by  words, 
the  situation  would  have  been  in  no  manner  changed.  The 
wire  would  have  remained  on  the  poles,  and  Mendenhall  would 
have  continued  in  the  operation  of  both  lines  of  railway,  as 
before,  with  the  same  possession.  As  before  stated,  we  ars 
satisfied  that  the  trial  court  was  warranted  in  finding  a  pos- 
session in  Mendenhall  sufficient  to  support  and  sustain  the 
lien.  The  findings  do  not  disclose  the  theory  of  the  trial  court 
on  this  branch  of  the  case. 

It  is  contended  by  appellant  that  defendants'  claim  of  lien 
was  barred,  and  they  were  estopped  from  asserting  the  same. 
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by  the  judgment  entered  in  the  foreclosure  action  and  the  judg- 
ment in  the  action  to  determine  advise  claims.    There  is  no 
finding  of  fact  that  thia  particular  wire  was  inyolved  in  either 
of  those    actions.    The  court  undoubtedly  concluded   that   it 
was  not,    for  such   condusion  was  necessary  to  the   ultimate 
fact  that  defendants  are  entitied  to  the  wire.    If  the  wire  was 
inyolved  in  either  ^^^  of  those  actions,  the  judgments  therein 
are  beyond  question  eondusiye  against  defendants,  for  Men- 
denhall  was  made  a  defendant  therein,  and  failed  to  appear 
and  defend.    But  the  evidence  is  not  conclusive  that  it  was 
there  inyolved,  and  we  would  not  be  justified  in  reversing  the 
lower  court  on  this  theory  of  plaintiff's  case.    The  complaints 
in  those  actions  do  not  specially  mention  this  particular  wire, 
and  there  is  no  evidence  in  the  record  that  it  was  specifically 
involved  in  either  acticm.    And  inasmuch  as  the  titie  thereto 
never  x>afl8ed  from  the  street  railway  company  to  the  motor 
company,  and  the  possession  thereof  at  all  times  remained 
with  defendants,  and  no  attempt  was  made  in  either  of  those 
actions  to  interfere  with  defendants'  possession,  we  cannot 
cay,  as  a  matter  of  law,  that  the  court  should  have  found  with 
plaintiff  on  this  question.    The  evidence  is  not  so  clearly  and 
palpably  in  plaintiff's  favor  as  to  justify  us  in  doing  so.    In- 
deed, in  the  foreclosure  action  the  complaint  distinctly  seeloh 
to  have  adjudged  invalid  a  lien  alleged  to  be  claimed  by  de- 
fendant  by  virtue  of  a  judgment   for  the  purchase   price  of 
the  wire,  but  no  mention  is  made  of  the  hen  here   in  ques^ 
tion.    Having  given  specific  notice  in  the  complaint  that  plains 
tiff  sought  relief  against   the  asserted   judgment  hen,   the 
plaintiff  cannot  now  be  heard  to  urge  that  all  other  daima 
of  lien  were  necessarily  involved  and  adjudicated  in  that  ac-^ 
tion.    The  lien  in  question  was  not  necessarily  involved  in  the 
action  to  determine  adverse  claims^  the  wire  had  never  become- 
a  part  of  the  motor  company's  line,  but  instead  remained  per* 
sonal  property  in  the  possession  of  defendants,  and  it  is  not 
usual  to  determine  the  title  or  ri{^  to  the  possession  of  pec- 
sonal  property  in  an  action  of  that  nature. 
Older  affirmed. 


U«Bor  of  Vendor  of  PemonAltr* 
EeMencB  aiMf  BwplanatUm  of.  Generally.— On  a  sale  ef  goods,  where 
sotiUng  Is  specified  as  to  delivery  or  payment,  a  presumption  arises 
tlmt  the  purchase  price  is  to  be  paid  as  a  condition  precedent  to 
MWery,  and  the  seller  has  a  Hen  on  the  goods  sold  for  the  purchase 
price,  or,  in  other  words»  a  right  to  retain  them  until  the  price  la 
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paid:  Bnrte  t.  Diuui,  U7  Mich.  490.  75  N.  W.  031;  FlsheO  t.  Horrid 
87  GoniL  641;  18  AtL  717;  Arnold  T.  Delano,  4  Gush.  33,  60  Am.  Dec. 
754;  Palmer  y.  EUnd,  13  Johns.  ^4,  7  Am.  Dee.  892;  SoothwestcCT 

Freight  ete.  Go.  t.  Stanard,  44  Mo.  71,  1<X)  Am.  Dec:  255;  Ware 
River  R.  &  Oo.  T.  Tlbbard,  114  Mass.  447;  HaBUn  t.  Warreii,  IIB 
Maaa.  683;  Bradeen  t.  Broeka,  28  Me.  40;  MlUftea  t.  Warren,  57 
Mc  48;  Bradlej  t.  Michael,  1  Ind.  601;  Cemwmlt  t.  HaJfht  8  Barik 
«7;  GariWe  ▼.  KkiMsr,  68  Bai^  868;  White  t.  Wtitah^  38  Pa.  St. 
4KK  Meoce  ▼.  Mewtacy.  8  licLea%  473;  Ved.  Gaa.  Ma  8772;  Qay  t. 
Hardemaa,  81  T^r.  atfk 

Perhaya  ttie  kaidlnc  eaae  on  the  ▼endor'a  Hen  lor  the  purcbaae 
price  of  peraonaltjr  la  that  of  Oonrad  ▼.  Fisher.  87  Ma  App.  35% 
which  treata  the  subject  ki  all  of  Ita  ramULcationa.  In  this  caae^ 
Thompson,  X»  in  d^verlng  the  opinion  ot  the  court,  8atd:*^y>  begin 
It  should  be  obeerred  that  the  existence  of  a  vendor*a  Tten  always 
presupposes  that  the  title  to  the  goods  has  passed  to  tte  Y^ndeeb 
since  it  would  be  an  incongruous  eenceptioB  that  a  Tender  aatglit 
have  a  Iten  upon  hin  own  geodn  It  la  next  to  be  ohserred  that  a 
▼esdorls  lien  Is  in  ne  sense  a  right  of  wnr!*wton.  On  ttie  contrary. 
It  psoceeda  In  aSriaatlon  sC  the  eentiaeC  and  aa  a  means  of  Its 
enfareenMnt  It  Is  In  the  aatnre  sC  a  pledge  ralaed  or  created  by 
the  law,  iQKM  the  hai^enlag  of  the  InaolTency  of  the  rendee,  to 
secure  the  unpaid  puxchaae  price,  to  the  render.  It  Is  a  m^e  right 
of  detention  and  sale  to  satisfy  the  unpaid  purchase  mon^.  At 
the  outset.  In  every  sale  where  the  contrary  la  not  stipulated,  tbs 
implication  of  law  Is  that  the  purcliase  price  is  to  be  paid,  aa  a 
condition  precedent,  before  the  vendor  shaH  be  obilged  to  part  with 
the  gooda.  Although  there  is  some  eon  trover  sy  ss  to  the  nntnre 
of  the  insolvency  which  will  give  this  rti^t,  yst  It  Is  agreed  on  all 
hands  that  an  Insolvency  In  the  aserosntfle  aense^  an  Inability  ts 
pay  ene^a  debta  as  tMst  aa  tiisy  mature^  evidenced  by  a  stoppage  at 
payment,  an  asalgnment  for  the  benefit  of  creditors,  a  petiticMi  in 
bankruptcy  or  tibe  Uka  Is  sufficient*':  Conrad  v.  Fisher,  37  Mo.  App. 
882,  888b  In  Haskins  v.  Warren,  115  Mass.  533,  it  was  also  said, 
that  '*ln  a  sale  of  chattels,  when  the  specific  articles  are  set  apart, 
or  Identified  for  the  purpose,  and  there  is  no  stipulation  for  credit, 
the  sale,  as  between  the  parties,  takes  effect  at  onee  to  pans  the 
title  to  the  purchaser,  unless  there  Is  some  agreement  tn  the  con- 
trary, and  the  price  Is  also  due  at  the  same  ttSM.  Until  d^ivory 
is  complete  and  absolvte  the  vendor  hss  a  Hen  for  the  purchase 
money  and  may  retain  possession  until  payment'* 

If  a  thing  hdl  been  exchanged  for  another  and  a  aum  ot  money, 
the  transaction  la  a  sale  to  the  extent  of  the  mon^  consideration  and 
tts  creditor  is  entitled  to  n  aeUar's  Uen:  Succession  of  Fumiss,  34 

U  gsnds  on  wIMi  the  seller's  privilege  Is  daimed  have  been  sold 
hi  Usslk  and.  fnr  a  lumping  price,  and  the  prooC  sustains  the 
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priyHesre  on  a  part  and  fafls  to  mntain  it  on  the  rematnder  of  tlia 
goods,  the  Impossibility  of  separating  the  price  is  fatal  to  the  al- 
lowance of  the  prlYlIege:  Newman  v.  Cannon,  44  La.  Ann.  670,  10 
Boutb.  933.  To  the  same  effect  where  realty  and  personalty  art 
sold  In  gross:  Alexander  v.  Hooks,  84  Ala.  006,  4  Booth.  417;  Wlll- 
klnson  ▼.  Parmer,  82  Ala.  807,  8[  Bonth.  4;  Betts  t.  Sykea,  82  Ala^ 
878,  2  Sooth.  64a 

The  right  to  retain  goods  sold  until  the  porchase  price  Is  paid 
Is  subject  to  some  restrictions  and  modifications.  Thus,  a  rendor'a 
lien  extends  only  to  the  price  and  not  to  any  other  claims  which 
the  seller  may  have  against  the  boyer,  as,  for  example,  storage 
eliarges,  etc.,  where  the  former  acts  as  bailee  or  warehonaeman, 
nnless  there  Is  an  agreement  to  that  effect:  Gonrad  ▼.  Blsher,  37 
Mo.  App.  352.    Again,  the  lien  exists  only  when  the  property  la 

the  goods  has  passed  to  the  boyer:  Carlisle  T.  Kinney,  66  Barb.  368; 
Conrad  y.  Fisher,  37  Mo.  App.  852. 

The  transfer  of  title  witiioot  delirery  is  confined  almost  excln- 
alyely  to  cases  arising  between  parties  to  a  sale;  Hence,  the  matter 
of  a  seller's  Hen  must  arise  almost  wholly  between  such  parties. 
In  order  for  the  lien  to  exist,  tlie  goods  themeelyes  mnst  be  in  the 
actual  or  constmctiye  possession  of  the  s^ler.  ^Tbe  right  of  lien 
depends  on  the  possession,  and  to  maintain  It  the  yendor  most 
have  the  actual  or  constmctiye  poeaession  of  the  goods.  After  they 
come  into  the  possession  of  the  buyer,  according  to  the  terma  of 
the  contract,  the  lien  is  extingnished,  and  the  goods  cannot  be  re- 
dlaimed  on  the  bnyeifs  becoming  insotyent":  Parks  y.  Hall,  2  Pick. 
206-212.  The  yendor  of  personal  property  has  no  Uen  for  the  tmpaid 
purchase  money,  after  parting  with  the  possession;  but  most  look 
alone  to  the  personal  responsibility  of  the  T^ndee:  Slack  y«  Gollins, 
145  Ind.  568,  42  N.  B.  910;  Fishell  y.  Hcrris,  67  Conn.  547, 18  AtL  717; 
Welsh  y.  Bell,  32  Pa.  St  13;  Owens  y.  Weedman,  82  IlL  409;  liopin  y. 
liarie,  6  Wend.  77,  21  Am.  Dec.  256;  Straus  y.  Bothan,  102  Mo. 
261,  14  S.  W.  940;  Brownwell  y.  Barnard,  116  Ma  667,  22  S.  W. 
603;  Lewis  y.  Steiner,  84  Tex.  964,  19  S.  W.  5ia  It  is  tlM  duty  of 
a  claimant  of  a  common-law  lien  upon  property  to  retain  its  pos- 
session, so  far  as  the  nature  of  the  articles  will  permit,  and  in  or- 
der to  protect  Innocent  third  persons  dealing  with  the  owner  of  the 
property  in  relation  thereto,  there  should  be  a  oontlnuoos  posses- 
sion fromi  such  owner  to  the  claimant:  Smith  y.  Greenop,  60  Mich. 
61,  26  N.  W.  832. 

If  the  goods  are  to  be  paid  for  upon  dellyery,  and,  upon  deliyery 
being  made  the  buyer  refuses  to  pay,  the  seller,  by  Virtue  of  his  lien, 
may  resume  possession,  and  if  deliyery  is  partially  completed  and 
the  buyer  sells  or  pledges  the  goods  recelyed  to  a  third  perscKi, 
without  notice  to  the  seller,  the  latteifs  Hen  is  not  affected,  and 
he  may  recoyer  from  such  subsequent  purchaser:  Palmer  y.  Hand, 
13  Johns.  434,  7  Am.  Dec.  892;  Ck>mwall  y.  Halght,  8  Barb.  327. 
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If  timber  has  been  sold  upon  the  land  where  it  la  cut,  and  then  re- 
aold  b7  the  buyer,  and  removed  to  the  land  a^oining,  which  to 
also  owned  by  the  first  seller,  where  it  Is  measured  and  luurt  of  It 
carried  away  by  the  second  buyer,  but  upon  the  first  buyer  becom- 
ing insolvent  the  seller  forbids  the  second  buytf  to  carry  away 
the  remainder  of  the  timber  unless  he  promises  to  pay  therefor,  the 
seller  does  not  lose  his  lien  upon  the  timber  remaining  upon  Ub 
land:  Haslcell  y.  Bice,  11  Gray,  240. 

As  between  the  vendor  and  vendee,  and  in  cases  where  the  rights 
t>f  subsequent  purcliasers  of  the  vendee  are  not  concerned,  a  ven- 
dor's lien  for  the  purchase  price  is  not  devested  by  any  species  of 
constructive  d^ivery  so  long  as   the   vendor   retains   the  actual 
custody  of  the  goods,  either  by  himself  at  his  agent  or  servant: 
Oonrad  ▼.  Fisher,  87  Mo.  App.  862-364^    In  a  case  of  sale  where  tltls 
has  passed,  and  the  goods  have  been  constructively  dielivered,  pot- 
session  cannot  be  coerced  until  payment  Is  made,  tat  so  long  tf 
the  vendor  retains  and  has  not  surrendered  possession,  his  ilea 
exists,  and  though  thore  may  be  a  delivery  which  will  pass  ths 
title,  it  does  not  necessarily  destroy  the  lien:  Southwestern  Frdgbl 
etc.  Go.  y.  Stanard,  44  Mo.  71,  100  Am.  Dec.  25S.    A  seller  for  caih 
df  lumber,  which  remains  In  his  yard.  Is  not  deprived  of  his  Ilea  for 
the  purchase  price,  as  against  a  purchaser  from  the  buy«,  by  set- 
ting it  apart  in  such  manner  as  to  constitute  a  constructive  dellT- 
ery  sufficient  to  vest  title  in  the  buyer.    In  such  case  the  second 
buyer  must  tales  notice  that  the  original  seller  is  claiming  a  lien  on 
the  lumber  for  the  unpaid  purchase  price:  Perrine  y.  Barnard,  141 
Ind.  448»  41  N.  B.  820;  McBlwee  v.  Metropolitan  Lumbtf  Go^  ^ 
Fed.  802;  Arnold  y.  Delano,  4  Gush.  33,  50  Am.  Dec  764.    A  vendor 
may  assert  his  lien  in  case  of  the  Insolvency  of  the  vendee  befors 
payment,  even  if  ^credit  is  given,  and  may  retain  the  goods,  if  in 
hia  actual  possession,  or  may  stop  them  in  transitu:  Arnold  v.  De* 
lano,  4  Gush.  83,  60  Am.  Dec  754;  Merchants'  etc  Ban]^  y.  Hewitt, 
8  Iowa,  83,  66  Am.  Dec.  40;  Ware  Biver  B.  B.  Ga  v.  Yibbard,  114 
Mass.  447;  Gonrad  v.  Fisher,  37  Mo.  App.  352-354.    But  a  vendor 
has  no  lien  on  goods  in  case  of  the  purchaser's  Insolvency  if,  prior 
thereto,  the  goods  have  been  delivered  to  an  agent  for  the  purchas- 
er, and  the  latter  has  sold  them  and  assigned  the  contract  to  a  third 
person  for  value^  and  directed  the  agent  to  deliver  them,  and  tbe 
agent  has  accordingly  charged  the  goods  to  the  assignee:  Ford  v. 
8proule,  2  A«  K.  Marsh.  628»  12  Am.  Dec  438. 

A  seller's  lien  for  the  purchase  price  is  confined  to  the  subject 
matter  of  the  sale^  and  does  not  extend  to  goods  which  have  been 
mingled  with  those  sold.  Thus,  if  goods  sold  have  been  mixed 
with  others  of  the  buyer,  the  seller  claiming  a  lien  must  be  able 
to  show  clearly  that  they  remain  capable  of  complete  identiflcatioD 
and  he  must  identify  them  with  reasonable  certainty:  Newman  f* 
Cannon.  48  La.  Ann.  712,  8  South.  438. 
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I4€i»  Created  fty  Cofilraol.— Although  the  Hen  of  the  sdier  for  the 
upald  purchase  price  of  goods  exists  at  common  law  without  any 
eocpress  agreement,  and  Is  impliedly  a  part  of  every  contract  of 
tale^  yet  there  is  nothing  to  prevent  a  new  and  different  lien  from 
arlaing  by  contract  of  the  parties  which  does  not  necessarily  po»- 
MB8  the  same  elements,  or  become  subject  to  the  same  limitations 
as  tbe  common-law  lien,  but  which  depends  wholly  and  entirely 
upon  the  terms  of  the  agreement  of  the  parties  creating  it:  Gregory 
V.  Morris,  96  U.  S.  619;  Bunn  v.  Valley  Lumber  Co.,  51  Wis.  376,  8 
M.  W.  2S2.    Thus,  the  rule  of  the  common  law,  that  the  lien  of  the 
vendor  of  personalty,  to  secure  the  payment  of  the  purchase  money 
Is  lost  by  the  voluntary  and  unconditional  delivery  of  the  property 
to  the  purchaser,  does  not  prevent  the  parties  from  contracting  for 
a  lien  which,  as  between  themselves,  will  be  good  after  delivery: 
Oregory  t«  Morris,  96  U.  8.  619.    When  the  common  law  raises  the 
Hen,  possession  must  be  continued.    But  there  is  nothing  in  the 
law  to  prevent  parties  from  making  a  lien  by  contract,  and  stipu- 
lating the  mode  of  retaining  or  rescinding  it:  Sawyer  v.  Fisher,  32 
Me.  28.    The  main  difference  between  the  common-law  lien  and 
the  one  arising  by  contract  is,  that  in  the  case  of  the  latter,  pos- 
session of  the  thing  to  be  charged  is  not  essential,  while  in  the 
former  it  is:  Peck  v.  Jenness,  7  How.  620.    Under  the  contract 
lien  XKWsession  by  the  seller  may  or  may  not  be  essential.    It  Is 
not  so  unless  the  agreement  requires  it:  Burnham  v.  Marshall,  56 
Vt.  3^.    This  Uen  is  not  destroyed  by  any  possession  taken  by  the 
buyer,  if  authorized  by  the  contract  and  in  the  usual  course  of  such 
business:  Bradeen  v.  Brooks,  22  Me.  468%    If  the  vendor  retains  a 
lien  by  contrcet  to  secure  the  payment  of  the  purchase  price  such 
lien  is  enforceable  even  after  the  vendor  has  parted  with  the  possee- 
sion  of  the  property:  Horr  v.  Powe,  18  Wash.  536,  52  Pac.  235.  It  is 
also  competent  for  the  parties  to  contract  that  the  seller  shall  retain 
a  hen  upon  the  article  sold  as  well  as  the  thing  into  which  it  shall 
be  manufactured,  and  in  such  case  the  lien  will  attach  to  the  new 
article  as  fast  as  It  comes  into  existence:  Dunning  v.  Stearns,  9  Barb. 
680.    It  has  been  held  that  this  contract  lien  can  be  created  as 
well  by  verbal  as  by  written  agreement:  Burnham  v.  Marshall,  56 
Vt  366;  but  this  doctrine  is  denied  in  Gay  v.  Hardeman,  31  Tex. 
245,  where  It  is  held  that  such  lien  cannot  arise  by  parol  agreement. 
The  lien  Is  sometimes  given  by  virtue  of  statute  and  '*the  same 
virtue  exists  in  these  statute  liens,  in  which  the  possession  does 
not  pass,  that  existed  in  those  at  common  law  when  they  were  ac- 
companied by  possession.    They  hold  the  property  in  the  same  de- 
gree and  force":  Grant  v.  Whitwell,  9  Iowa,  157.    The  proper  means 
of  enforcing  this  contractual  lien  is  by  bill  in  equity:  Holly  Mfg. 
Co.  V.  New  Chester  Water  Co.,  48  Fed.  879  i  Lowden  v.  Robertson, 
40  La.  Ann.  825,  5  South.  405.    Under  statutes  it  may  sometimes  be 
enforced  by  attachment:  Napa  Valley  Wine  Co.  v.  Blnehart,  42  Mo. 
App.  171. 
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may  be  expreedy  wMred.  "»*.*^  "Sctalagreemeat  liic««rt«t«it 
waired  when  the  party  eater.  to*°  *  *^^a  waiwt  ci  it  m^S 
with  the  existence  of  the  Hen.  «f«"    „  a  OH.    It  ta  weU  «o*- 
be  fairly  Inferred:  Pickett  t.  Bjdjck.  ^;^  ^^  ^^^  <=^'Jlr: 
tied  that  a  Tendofs  Hen  on  IP»«r »  ^5,^  ^jn.  D«c  764:  So«tt- 
the  price:  Arnold  r.  ^"^J^^uo.  71.  100  Am.  Dec.  »o; 
western  Freight  etc  Oo.  t.  »^XeoBuA  ▼•  D^^  ^  »•***•  *7^ 
Conrad  t.  Ftsher,  87  Mo.  App.  ^J  J^*^  j^^^  ,  Ziegler, 

Thompson  T.  Wedge.  60  Wto.  642,  7  M.  «•         ^  ^^  ui  cMe  of 
68  111.  224.    The  rendor  f^^'^*'"'^*.  though  credit  te  given, 
the  insolvency  of  tho  ''^^^^J^  M.  actnal  P0-«»»«^^ 
and  may  retain  the  gooda  If  they  ««™         southweatetn  »r^«i* 
noldr.  Delano.  4  Cneh.  83,  W  Am.  D«.  T^  «^ 
etc.  Ca  T.  StanaiH.  44  Mo.  Tl.  100  ^  ?*^^^^e  other  -ecorlty 
The  lien  may  be  walred  when  tte  «"«^*^  ,„  «ld  una- 

for  the  price  and  Its  P»y"»«*- J^  Srt  p«~n  te  to  be  flu* 
express  agreement  that  »« .°»^  ^  '  ^^'^Tcoiistttute.  W- 
to  payment,  and  snch  note  to  ««^ **^™^^ltt.  16  N.  X.  688; 
ment  and  a  walrer  of  the  Uen:  Dea  Artar.  J;^»^       -malwe^  t9 
Benedict  r.  Field.  16  N.  Y.  686.    But  •«<*  ^  "V^ty  which  te 
the  act  of  the  rendor  In  resorting  to  any  otter  -^^^^  ^  „^ 
may  have,  provided  such  security  to  not  «n^iw»^ 
nature  as  waive,  or  discharge,  the  Uen:  Com*«^  f"^'  ^„^ 
App.  352.    Merely  giving  a  note  payuble  on  ^""^J^  ^^  U». 
of  the  purchase  price  doe.  not  operate  a.  a  ^'^^T^ 
Thus,  such  Uen  to  not  waived.  In  the  ab«snce  '>^'^J^^^^ 
ment  to  that  effect  by  taking  the  note  or  other  P«7«»''if*!^^ 
the  vendee  for  the  unpaid  purcharo  money:  Brtetol  ▼.  Pearson.  * 
N.  a  662.  22    Am.  St.  Bep.  800.  12  «.  H.  451.     And    «   ▼•»*»^  * 
personalty  who  ha.  possession  of  It  at  the  time  o*  the  tosoivenw 
of  the  vendee  may  enforce  a  venaor*.  Uen  agalnrt  It  for  tJie  unp»o 
purchase  price,  although  he  ha.  previously  aeeepted  tba  note.  « 
the  vendee  tor  the  f  uU  amount  of  .uch  purcbane  price  and  they  le^ 
main  unnegotlated  In  his  hands:  MllUkat  ▼.  "Warren.  B7  Me.  1^ 
Vogelsang  v.  Fisher.  128  Mo.  886,  81  8.  W.  IB;  TlMnnpeoa  T.  Balti- 
more etc  B.  B.  Co..  28  Md.  896;  'White  T.  Weiah,  88  Pa.  Bt.  4W. 
And  If  at  the  time  when  the  note  CaU.  doe  or  the  credit  expire,  the 
seller  stiU  retain,  possession  of  the  goods,  hto  lien  revises  and  cob- 
tlnues  until  payment:  Owen.  t.  Weedman,  82  111.  400. 
DeHrerw.— As  ha.  already  been  .een,  pnnnrw.ton  of  tbe  property, 
uoi  or  construcUve,  by  the  .eUer  1.  oBsentlal  to  tl»«  extotence  «t 
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flie  Bes.  Hesee,  ft  necearnxOf  foIlow«  IfaBt  whenerer  then  tea 
been  a  dellTenr  to  tSie  Imyer  In  performance  or  execution  of  tin 
contract  of  sale;  the  Hen  la  devecrted:  Blackshear  t.  Bnrke,  74  Ala. 
2S9;  Obermler  t.  Gore,  25  Aife.  662;  Gregory  t.  Morris,  96  U.  &  €19; 
Mandieater  Locomottve  Wortn  r.  Tnieodale.  44  Minn.  IIS,  46  N.  W. 
aei;  Lnpln  t.  Mario,  0  Wend.  77,  21  Am.  Dee.  256;  Jonkina  t.  Oiclid- 
befiBTor,  4  Watts,  121,  26  Am.  Dec.  601;  Lewis  r.  8telner,  84  Tex. 
864,  19  8.  W.  06;  Slack  v.  CdUna,  145  Ind.  569,  42  K.  SL  910;  Welsh 
▼.  BeU,  62  Pa.  8t  18.  In  Parka  ▼.  HalU  2  Pick.  212,  the  court 
said:  'rrho  right  of  lien  depends  on  poosesalon,  and  to  maintain  It 
a  Tendor  must  have  Uie  actnal  or  amstructlYo  possession  of  the 
goods.  After  th^  oome  Into  the  possession  of  the  buyer  according 
to  the  terms  of  the  contract,  the  Hen  Is  extinguished,  and  Qie  goods 
cannot  be  reclaimed  on  the  buyer's  becoming  Insolvent.  It  has 
bcwn  donbted  whether  a  constructlTe  dellrery  Is  snfficient  to  take 
away  the  vendor's  right  of  lien,  and  pertiaps  It  would  be  going 
too  far  to  say  that  In  every  possible  case  a  constructive  d^lvery 
will  have  this  operation;  bvt  generally  it  is  immaterial  whether  the 
delivery  la  actual  or  constructive.  In  many  cases  It  haa  been  held 
that  the  vendor's  right  of  lien  has  been  defeated  when  the  delivery 
baa  been  constructive  only."  And  In  Arnold  v.  Delano,  4  Gush.  36; 
60  Am.  Dee.  754,  tiie  court  said:  "There  is  manifestly  a  marked 
difference  between  those  acts,  which,  as  between  the  vendor  and 
vendee,  upon  a  contract  of  sale,  go  to  make  a  constructive  delivery, 
and  vest  the  property  In  the  vendee,  and  of  actual  delivery  by  the 
vendor  to  the  vendee,  which  puts  an  end  to  the  right  of  the  vendor 
to  hold  the  goods  as  security  for  the  prlca  As  between  the  vendor 
and  vendee,  and  In  cases  where  the  rights  of  subsequent  purchas- 
ers of  the  vendee  are  not  concerned,  the  lien  Is  not  devested  by 
any  vpedea  of  constructive  dtiivery,  so  long  aa  the  vendor  relalna 
tSie  actual  custody  of  the  goods,  cither  by  himself  or  by  his  agent 
or  servant:  Onirad  v.  Fisher,  87  Mo.  App.  854.  In  this  case  it 
waa  said  that  the  "delivery  of  a  bill  of  ladings  warehouse  receipt, 
bou^rht  and  sold  note,  delivery  order,  sale  ticket,  carrier's  receipt,  or 
any  other  writing  Intended  by  the  parties  or  made  by  commercial 
usage  a  symbol  of  the  goods  themselves,  passes  constructive  posses- 
sion to  the  buyer,  and  yet  nothing  is  more  clear  than  that  as  be- 
tween the  seller  and  buyer  themselves,  and  in  many  cases  between 
the  aell;^  and  subbuyer*  the  latter  being  a  bona  fide  purchaatf  for 
a  valuable  consideration,  such  symbolical  delivery  does  not  devest 
the  seller's  lien,  provided  the  seller  remains  in  actual  custody  of 
the  goods":  Conrad  v.  Fisher,  87  Mo.  App.  852;  Allen  v.  Jones,  24 
Fed.  11;  Southwestern  Freight  etc.  Co.  v.  Plant,  45  Mo.  517;  South- 
western Freight  etc  Ca  v.  Stanard,  44  Mo.  71,  100  Am.  Dec.  255. 
•The  lien  of  the  vendor  always  exists  until  he  voluntarily  and  utterly 
resigns  the  possession  of  the  goods  sold  and  all  right  to  retain  them. 
So  long  as  the  vendor  does  not  surrender  the  actual  possession,  his 
Uen  remains,  although  he  may  have  performed  acts  which  amount 
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to  a  constrnctlTe  dellrefy  so  ai  to  paiNi  the  title.  In  all  cases  of 
symbolical  dellY^ary,  which  Is  the  only  species  of  constmctlTe  de- 
lirery  sufficient  to  glTe  a  final  possession  to  the  vendee,  It  la  only 
because  of  the  manifest  Intention  of  the  vendcMr  utterly  to  abandon 
all  claim  and  right  of  possessicm,  taJkeai  in  connection  with  the 
dlfflcnlty  at  impossibility  of  making  an  actual  or  manual  tranaf er. 
that  such  d^yery  is  consid^ed  sufficient  to  annul  the  lien  of  the 
Tender:  Thompson  v.  Baltimore  etc.  R.  B.  Oo.,  28  Md.  407. 

Delivery  of  the  goods  to  a  common  carrier,  as  agent  for  the  boyer^ 
Is  such  a  constmctlTe  dellTery,  and  parting  with  the  actual  posses- 
sion of  the  goods  by  the  seller  doTests  his  lien  and  lesTes  him  only 
his  right  of  stoppage  In  transitu  alone:  Boyd  t.  Hosely,  2  Swan,  660; 
Gonrad  t.  Fisher,  87  Mo.  App.  862.  Upon  a  sale  of  goods  on 
credit  a  d^lTory  of  part  of  them  to  the  hnyet  does  not  proTent  the 
lien  of  the  sellar  attaching  to  the  part  remaining  in  his  possession. 
If  the  buyer  becomes  insolyent:  Hamburger  t.  Bodman,  9  Daly, 
03;  Buckley  t.  Purniss,  17  Wend.  60i.  The  mere  marking  of  the 
goods  In  the  buy  w*b  name  and  setting  them  apart  or  boxing  than 
up  undw  his  order  does  not  destroy  the  lien  if  the  seller  still  re- 
tains the  goods  and  has  not  agredd  to  giTe  credit:  Oonrad  t.  Fisher, 
87  Mo.  App.  864,  866.  "The  mere  fact  that,  by  agreem^it  between 
the  Tender  and  Tendee,  something  remains  to  be  done  to  the  goods 
by  the  Tender,  is  not  coneluslTe  that  there  has  not  been  such  a  de- 
llTery as  cuts  off  the  Tender's  lien,  but  creates  a  prima  facie  pre- 
sumption to  that  effect,  which  may  be  rebutted  by  circumstances. 
If  the  thing  remaining  to  be  done  was  intended  to  prepare  the 
goods  for  dellTery,  the  lien  continues,  but  if  the  facts  essential  to  a 
dellTery  haTO  taken  place,  and  the  thing  remaining  to  be  done  is 
merely  in  the  nature  of  subsequent  serTlce  by  the  Tendor  with 
reference  to  the  goods,  the  lien  is  discharged.  If,  therefore,  the 
goods,  at  the  time  the  contract  of  sale  Is  made,  though  In  the  legal 
custody  and  control,  are  not  in  the  actual  possession  of  the  Tendee, 
and  are  so  situated  that  he  cannot  obtain  actual  possession  until  a 
specific  act  is  done  by  the  vendor,  and  the  Tendee  becomes  Insol- 
Tent  before  this  act  has  been  done  or  the  actual  possession  of  the 
goods  has  been  changed,  the  Tender  may  detain  the  goods  as  se- 
curity for  the  payment  of  the  contract  price":  Conrad  t.  Fleher,  87 
Mo.  App.  366.  If,  howcTer,  the  dellTery  of  the  goods  sold  has  been 
absolute,  there  is  no  lien  for  the  price,  though  the  purchaser  Is  In- 
solTent  and  has  full  knowledge  of  his  inability  to  pay:  Johnson  t. 
Famum,  66  Qa.  144. 
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BBH^  t.  WABASH  BAILROAD  COMPAMTT. 

[160  Mo.  87,  60  S.  W.  1058.] 

NBOLIGBNOB  OAUSINQ  DEATH  —  DAMAGBS  FOB. 
irOUNDBD  ON  DEGBASBD'S  INABILITY  TO  PERFORM  A  CON- 
TRACT.— Though  a  passenger  of  a  railway  company  to  killed 
through  its  negligence,  the  fact  that  he  is  thereby  prevented  from 
carrying  out  the  terms  of  a  contract,  by  which  he  is  to  contribute 
a  certain  amount  of  his  earnings  monthly  to  the  support  of  hto 
parents,  does  not  give  the  parents  a  cause  of  action  against  the 
railway  company,  where  it  was  not  a  party  to  the  contract  and 
not  in  any  way  interested  therein. 

L.  M.  Gonkling,  for  the  appellants. 

Cteorge  S.  Qrover,  for  the  respondent. 

^  BUEGESS,  J.  This  is  an  action  by  plaintififs,  husband 
aaid  wife^  and  parents  of  F.  W.  Brinks  deceased,  against  de- 
fendant, to  recover  damages  claimed  to  have  been  sustained  by 
and  through  the  wrongful  acta  of  the  defendant  in  destroying 
the  deceased  and  thereby  preventing  him  from  carrying  out 
the  terms  of  a  contract  entered  into  between  himself  and  plain- 
tiffs for  their  support  and  maintenance. 

The  facts,  briefly  stated  in  the  petition,  are  about  as  fol- 
lows: On  the  twenty-sixth  day  of  June,  1897,  and  for  some 
time  jrior  thereto,  plaintijffs'  said  son  was,  and  had  been,  8 
mail  clerk  or  agent  in  the  mail  or  postal  service  of  the  govern- 
ment of  the  United  States,  and  while  en  route  from  Kansas 
Ciiy,  Missouri,  east  on  defendant's  road  in  the  discharge  of 
his  duties,  and  as  a  passenger  of  defendant,  at  a  point  on  its 
road  in  Clay  county  where  it  crosses  a  stream  by  means  of  a 
bridge  over  a  creek,  called  and  known  as  Eose  creek,  defend- 
ant's train  of  cars  upon  which  plaintiffs'  said  son  was  a  pas- 
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eenger,  by  reason  of  the  carelessneBS  and  negligenoe  of  defend- 
ant's aeirants  and  employ^  in  charge  of  the  train,  left  the 
track  while  crossing  or  about  to  cross  said  bridge,  by  reason 
of  which  it  displaced  some  part  of  the  structure  of  said  bridge 
and  it  gave  way,  precipitating  the  evtire  train  of  cars  into 
the  creek,  killing  plainti£Es'  said  son  immediately.  That  at 
the  time  of  ®^  the  death  of  plaintiJEs'  said  son  and  prior  there- 
to, they  had  a  oantract  with  him  by  which  he  contributed  a 
certain  amount  ol  his  earnings  monthly  t#  their  support,  and 
by  reason  of  the  carelessness  and  negligence  of  defendant  in 
causing  his  death  the  performance  of  said  contract  on  the  part 
of  their  son  with  them  has  been  rendered  impossible,  to  their 
damage  in  the  sum  of  five  thousand  dollars,  for  which  they 
ask  judgment 

Defendant  demurred  to  the  petition  upon  the  ground  that 
it  fails  to  state  a  cause  of  action.  The  demurrer  was  sustained, 
and  plaintiffs  declining  to  plead  further,  judgment  was  ren- 
dered in  favor  of  defendant.  The  case  is  before  us  upon  plain- 
tiffs' appeal. 

It  is  well  understood  that  the  common  law  of  England  has 
been  in  foroe  in  this  state  ever  since  its  admission  into  the 
Union  of  states.  It  was  adopted  by  the  territorial  assembly 
in  1816:  Lindell  y.  McNair,  4  Mo.  380.  So  that,  as  we  have 
no  statute  upon  which  an  action  of  the  diaracter  of  the  one 
at  bar  can  be  predicated,  it  must  necessarily  be  based  upon 
the  common  law,  if  any  of  its  principles  furnish  a  bottom  for 
it  to  stand  upon. 

Plaintiffs  in  their  brief  call  our  attention  to  several  authori- 
ties which  they  insist  sustain  the  position  that  such  an  action 
may  be  maintained,  but  without  reviewing  them  here,  we  think 
the  great  weight  of  authority,  and  that  which  is  sustained  by 
better  reason,  the  other  way.  Baker  v.  Bolton,  1  Gamp.  493, 
was  an  action  against  defendants  as  proprietors  of  a  stage- 
coach, on  the  top  of  which  plaintiff  and  his  wife  were  riding 
when  it  overturned,  whereby  they  were  both  hurt,  the  plaintiff 
bruised  and  the  wife  so  seriously  injured  that  she  died  about 
a  month  thereafter.  The  declaration,  besides  other  special 
damage,  stated  that  by  means  of  the  premises  the  plaintiff  had 
wholly  lost,  and  been  deprived  of,  the  o(»nfort,  fellowship,  and 
assistance  ^^  of  his  said  wife,  and  had  from  thence  hitherto 
suffered  and  undergone  great  grief,  vexation,  and  anguish  of 
mind.  The  plaintiff  was  much  attached  to  his  wife,  and  be- 
ing a  publican,  she  had  been  of  great  use  to  him  in  conducting 
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business.  Lord  EUenborough  said:  '^Tbe  jiirj  could  only 
take  into  considezation  the  braises  which  he  himself  sustained, 
and  the  loss  of  his  urife^s  sociefy,  sad  the  distress  of  mind  he 
had  sufEered  ml  her  account,  from  the  time  ol  the  accident  till 
the  momoit  of  her  Aissalutiou.  In  a  dvil  coorty  the  death 
of  a  human  being  cannot  be  complained  of  as  an  injury;  and 
in  this  case  the  damages  as  to  the  plaiTi  tiffs  wife  muet  stop 
with  the  period  of  her  eziatence.'' 

In  Barker  ¥.  Hannibal  etc  Sy.  Co.,  91  Mo^  86,  14  &  W. 
280,  it  was  said:  'It  ni&y  be  observed  that  damages  tot  a  tort 
to  the  person^  resultiiig  in  death,  were  not  recoverable  at  com- 
mon law,  nor  eould  husband  or  wife,  parent  or  child  recover 
any  pecuniary  compensation  therefor  agsinst  tke  wrongdoer. 
Our  statute  on  this  subject  both  gives  the  right  of  action  and 
IKOvides  the  remedy  foe  the  death,  where  none  exiated  at  caa^ 
man  law/* 

In  Tufluranee  Co.  t.  Brame,  95  IT.  &  754,  tiie  {daintiff  sued 
Brame  to  recover  the  sum  of  seven  thousand  doUaia,  upon  the 
ground  that  it  had  insured  the  life  of  one  McLemuMey  a  citisen 
of  Tiouisiana,  for  that  amovnt,  in  favor  of  third  parties^  and 
that  while  its  policiee  were  in  force  Brame  shot  and  killed 
HcLemore,  thereby  causing  damagea  to  plaintiflp  in  the  amount 
of  the  policies  on  the  life  of  deceased,  which  amount  plaintifE 
acknowledged  to  be  due,  and  a  part  of  which  it  had  paid. 
Plaintiff  contaided  that  the  killing  of  deceased  was  an  injury 
to,  or  a  violation  of,  a  legal  right  or  interest  of  the  company, 
and  that  as  a  consequence  thereof  it  sustained  a  loss  which  was 
tbe  proximate  effect  of  the  injury.  The  answer  of  defendant 
^^  to  plalntifiPs  contention  wss  that  the  loss  waa  the  remote 
and  direct  result  mer^  of  the  act  charged;  that  at  the  com- 
mon law  no  dvil  action  lies  for  an  injuiy  which  results  in  the 
deatk  of  the  parfy  injured,  and  that  the  atatntes  of  Louisiana 
upon  that  subject  did  not  indude  the  case.  The  court  ob- 
served: ^he  authorities  are  ao  numarous  and  so  uniform  to 
the  proposition  that  by  the  common  law  no  dvil  action  lies 
for  an  injury  which  results  in  death;  that  it  ia  impossible  to 
apeak  of  it  as  a  propodticm  open  to  question.  It  has  he&a  de- 
cided in  many  cases  in  the  EngUsh  courts  and  ia  many  of  the 
state  courts^  and  no  deliberate^  well-considered  decision  to  the 
contrary  is  to  be  found/'  A  similar  rule  ia  announced  in  1 
HiUiard  on  Torti^  fourth  edition,  page  8T,  and  in  The  Hazris- 
barg,  119  U.  Sw  199,  7  Sup.  Ot  sl^  140. 
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The  defendant  was  not  a  party  to  the  contract  between 
plaintiffs  and  their  deceased  son,  nor  was  it  in  any  way  inter- 
ested therein,  and  we  know  of  no  rule  of  law  by  which  it  can 
be  held  liable  nnder  such  circumstances  for  its  nonperform- 
ance, although  it  may  have  been  prevented  by  the  deatti  of  the 
son,  and  his  death  may  have  been  occasioned  by  the  negligence 
of  defendant.  Now,  where  a  person  is  entitled  to  the  services 
of  another — ^for  instance,  a  servant — and  he  is  wrongfully  en- 
ticed away,  and  his  oAster  or  employer  is  by  reason  ll&ereof 
deprived  of  his  services,  he  will  be  entitled  to  recover  damages 
against  the  wrongdoer,  but  the  case  at  bar  is  not  of  that  char- 
acter, but  is  bottomed  upon  the  claim  as  alleged,  that  defendant 
prevented  the  performance  of  a  contract  entered  into  by  plain- 
tiffs and  their  son  by  which  he  had  undertaken  to  support  and 
maintain  them  during  their  lives,  by  carelessly  and  n^ligently 
killing  him,  when  at  the  same  time  they  could  not  at  common 
law  have  maintained  an  action  against  it,  on  account  of  his 
death.  If  plaintiffs  are  entitled  to  recover  in  this  action,  it 
logically  follows  that  they  could  in  a  common-law  action  for 
^^  the  death  of  the  son,  and  might  in  the  same  action  recover 
damages  for  the  prevention  of  the  performance  of  the  contract 
of  the  son,  by  killing  him,  and  this  no  one  will  contend  they 
could  do.  The  one  is  the  sequence  of  the  other.  However, 
the  case  of  Insurance  Co.  ▼.  Brame,  95  17.  3.  754,  settles  this 
question  beyond  controversy,  and  adversely  to  the  contention  of 
plaintiffs. 

But  there  is  another  and  still  further  reason  why  the  plain- 
tiffs^ petition  does  not  state  a  cause  of  action,  and  that  is,  the 
damages  claimed  are  too  remote.  There  is  no  allegation,  in  the 
petition^  nor  is  it  pretended,  that  plaintiffs'  son  was  killed 
with  a  willful  intent  to  injure  the  plaintiffs,  and  it  is  only 
under  such  circumstances  that 'plaintiffs  would  be  entitled  to 
recover.  In  Gregory  v.  Brooks,  85  Conn.  437,  95  Am.  Dec 
278,  it  was  held  that  when  one  is  injured  by  the  wrongful  act  of 
another,  and  others  are  indirectly  and  consequentially  injured, 
but  not  by  reason  of  any  natural  or  legal  relation,  the  injuries 
of  the  latter  are  too  remote  to  constitute  a  cause  of  action,  bat 
the  rule  is  different  where  the  injury  is  done  to  one  with  a 
malicious  intent  to  injure  another  through  a  contract  relation. 

In  Taylor  v.  Neri,  1  Esp.  386,  it  was  held  that  damages  re- 
sulting to  a  plaintiff  by  reason  of  the  defendant's  having  as- 
saulted and  beaten  an  actor,  whereby  the  latter  was  disabled 
from  fulfilling  an  engagement  with  the  plaintiff,  are  too  re- 
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mote.  So  in  {lie  case  of  Connecticut  Mutual  Life  Ins.  Co. 
Y.  New  York  etc.  B.  B.  Co.,  26  Conn.  265,  65  Am.  Dei.. 
571,  it  was  held  that  where  one  person  has  contract  relations 
with  another,  an  injury  to  the  latter  which  affects  disastrously 
those  relations  does  not  constitute  a  legal  injury  to  the  former; 
that  where  an  insurer  has  been  compelled  to  pay  the  insur- 
ance on  the  life  of  a  person  whose  death  has  been  ^^  caused 
by  the  unlawful  act  of  a  third  person,  and  where  there  is  no 
privity  of  contract  between  the  insurer  and  the  wrongdoer,  and 
no  direct  obligation  of  the  latter  to  the  former  growing  out 
of  the  relation  of  the  wrongdoer  to  the  insured,  by  contract 
or  otherwise,  though  the  loss  of  the  insurer  ia  due  to  the  acts 
of  the  wrongdoer,  yet  as  those  acts  affect  the  insurer  only 
through  his  artificial  relation  of  contractor  with  the  insured, 
the  loss  is  a  remote  and  indirect  consequence  of  the  act  of  the 
wrongdoer,  and  no  action  therefor  can  be  sustained  against  him 
by  {be  insurer. 

For  these  considerations  the  judgm^ii  should  be  affirmed, 
and  it  is  so  ordered. 

Sherwood,  P.  J.,  and  Gantt,  J.,  concur. 


WBONOFUL  DBATH.  —  DAMAGBS  FOB  NSGLIGETNTLY 
caasinfi^  the  death  of  a  human  being  and  the  measure  and  dements 
thereof  are  discussed  In  the  monographic  notes  to  Brown  y.  Blec- 
trie  Ry.  Co.,  70  Am.  St  Rep.  679,  680;  LouisvlUe  etc.  Ry.  Oo.  ▼. 
GoodykoontB,  12  Am.  St  Rep.  875-383.  The  standard  for  the  meas- 
nrement  of  damages  Is  the  pecuniary  value  of  the  Ufe  of  the  person 
killed  to  the  beneficiaries:  Missouri  Pac.  By.  Co.  r.  Moffatt,  60  Kan. 
113,  72  Am.  St  Rep.  343,  55  Pac.  837.  See,  further,  the  recent 
oases  of  Hulhall  y.  Fallon,  176  Mass.  266^  79  Am.  St  Rep.  809,  57 
M.  B.  886;  Burk  v.  Areata  etc.  B.  B..  Oo,  126  OaL  864^  78  Am.  St 
Bep.  69,  67  Pac  1066. 


STATB  V.  BPBNCEB. 

[160  Ma  118,  60  &  W.  104&] 

HOMICIDB  —  UN00MMUNIGATE7D  THRBATS.  —  Uncom- 
mnnicated  threats  afford  no  Justification  for  killing.  Hence,  it  is 
proper  to  Instruct  the  Jury  to  disregard  evidence  of  threats*  if  they 
beUere  that  tfas  deceased  was  not  assaulting,  or  attempting -to  as- 
sault the  defendant  and  that  he  was  not  making  any  hostile,  or 
apparently  hostile^  demonstration  toward  the  defendant  at  the  tims 
of  the  homicide. 

P,  H.  Cullen  and  W.  W.  Botts,  for  the  appeUani. 
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Edward  C.  Cram,  attorney  genoral,  and  Samuel  B.  J^jiem, 
asBistant  attorney  general,  for  Urn  atata. 

***  GANTT,  J.  The  defendant  waa  indicted,  tried,  and 
oonyicted  of  murder  in  the  aecond  degree  in  the  Audrain  cir- 
cuit court    From  the  conviction  he  appeals. 

The  eridenee  eatablishea  that  both  the  defendant  and  Ben- 
jamin Eddelman  resided  in  Yandalia,  Audrain  county,  on.  De- 
cember 25,  1899.  Eddelman  waa  a  nightwatch.  The  city  }>aid 
him  twenty-five  dcdlara  a  month  and  the  merchants  and  others 
supplemented  hia  aalary.  ^^^  He  waa  about  thirty-^iine  years 
old.  The  defendant  waa  twenty-five  years  old.  John  Adkins 
kept  a  saloon  in  Vandalia.  He  drew  the  color  line  by  having 
separate  bars  for  the  whites  and  negroes  who  patronized  him. 
About  noon  on  Christmas  Day  defendant  had  been  drinking 
and  made  a  disturbance  in  the  saloon.  He  had  pulled  his  coat 
and  it  would  seem  had  started  to  make  an  assault  with  a  knife 
on  Eddelman,  who  was  standing  behind  the  bar.  Eddelman 
drew  a  pistol,  which  it  afterward  appeared  was  empty,  and 
ordered  defendant  to  drop  his  knife.  Thereupon  oth^  par- 
ties intervened  and  took  defendant  oat  of  the  salaoo.  After 
leaving  the  saloon  the  defendant  went  to  a  Uvery-stable  close 
by.  The  mayor  of  the  town,  Mr.  Smttbery  went  to  kun  and 
warned  him  that  he  must  not  create  any  disturlianoe,  and  he 
expressed  a  willingness  to  fight  the  mayor,  who  tcdd  him  he 
didn't  want  to  fight  him,  but  would  haw  no  trouble.  De- 
fendant then  said  he  had  had  a  racket  in  the  saloon  and  Ed- 
delman had  drawn  his  gan  on  him.  The  mayor  told  Mm  be 
must  be  quiet;  that  Eddelman  had  gone  home.  Whereupon, 
defendant  said,  '1  will  go  down  after  him*''  Defendant  waa 
in  a  bad  humor.  After  dinner  defendant  came  to  the  saloon 
again  and  was  standing  in  front  of  it,  and  Eddelman,  the  do- 
ceased,  was  in  front  of  a  meat  market  just  across  an  alley. 
He  was  talking  to  Eddelman,  whereupon  the  mayor  again  told 
defendant  he  must  keep  quiet  or  he  would  have  to  lock  him 
up,  whereupon  deceased  said  to  the  mayor,  **John,  lock  him 
up;  I  don't  want  any  more  trouble  with  him  this  day.''  De* 
fendant  was  very  mad. 

Two  of  defendant's  friends  th^d  asked  permission  to  take 
eare'of  him  and  started  off  with  him,  and  they  went  over  to  the 
hotel.  About  2  o^clock  Eddelman,  the  ni^twatch,  was  in  ^^ 
the  saloon,  standing  near  the  comer  of  the  counter  and  the  ice- 
chest.    Defendant  again  appeared  at  the  saloon  armed  with  a 
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xeiral^ier.  He  cazna  in  the  fiont  door  and  started  back  into  tfao 
middle  room^  vben  hia  friend,  Hesser,  put  his  hands  across  the 
doer  to  stop  Mm,  whereupon  Adkins,  the  prc^rietor  of  the 
honse,  said  to  him,  '^on  canH  come  in.  here.''  He  said  he 
wanted  to  see  Adkins.  Defendant  came  up  to  Adkins  and 
^uti^^  ''John,  didn't  you  call  Ben  Eddelman  in  here  to  put  me 
oat?''  and  Adkins  told  him  he  didn^t  want  any  disturbance;  if 
t^pTft  was,  he  would  put  him  0Yit»  He  promised  there  diould 
be  no  trouble*  He  then  passed  into  the  room  where  Eddebnan 
iras  standii^. 

The.  defendant  made  his  waj  to  Eddelman,  and  several  of 
tke  eye-witnesses  testified  that  as,  soon  as  }fe  got  in  reach  of  him 
he  grabbed  deoeased  by  the  throat  with,  hia  left  hand  and  simul- 
taneously lemai^edy  '^ow  I  have  got  you.'^  He  held  his  pis- 
tol in  his  right  hand  over  Eddelman's  head  and  fired,  the  shot 
entering  about  two  inches  to  the  rear  and  aboive  the  ear,  and 
penetrating  the  brain.  Eddelman  sank  in  his  tracks  and  Ad- 
kins ran  to  him  and  laid  him  out  on  the  floor.  Defendant 
backed  oui  of  the  saloon  and  raa  south.  He  was  apprehended 
bj  the  mayor  and  locked  up  in  the  calaboose. 

There  was  evidence  of  threats  made  by  Eddelmaa  againat 
deceased  and  some  very  slight  evidence  that  deceased  was  mak- 
ing some  demonstration  against  defendant  when  defendant 
grappled  with  him  and  shot  him.  The  circuit  court  gave  elabo- 
rate instructions  on  murder  in  the  first  and  second  degrees  and 
mandaughter  in  the  fourth  degree  and  self-defense. 

TTpon  an  inspectkm.  of.  the  record  we  discover  no  error  what- 
ever in  the  record  proper,  nor  in  the  admission  or  rqection  of 

evidencek 

The  instructionB  are  not  critidsed  save  one,  which  is  as 
follows:  **^  "The  court  instructs  the  jury  that  the  evidenoe 
of  threats  made  by  deceased  against  defendant  was  admitted 
in  the  case  solely  because  there  was  evidenoe  showing,  or  tend- 
ing to  show,  that  just  before  the  deceased  met  his  death  he  was 
making,  or  attempting  to  make,  an  assault  on  the  defendant, 
and  if  from  all  the  facts  and  circumstances  in  evidenoe  the 
jury  believe  that  at  the  time  or  just  before  defendant  shot  de- 
ceased, the  deceased  was  not  assaulting,  or  attempting  to  as- 
sault, tiie  defendant  or  making  any  hostile,  or  apparently  hos- 
tile, demonstration  toward  defendant,  then  you  are  instructed 
to  disregard,  and  not  in  any  way  consider,  the  evidence  of 
threats  made  by  deceased  against  defendant  in  arriving  at  your 
verdict*'     To  the  giving  of  which  instruction  the  defendant 

Am.  St  Rep.,  Vol.  LXXXIIT-«) 
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objected,  but  the  court  oyerruled  the  objection  and  tlie  defend- 
ant excepted  and  saved  his  exceptions  at  the  time. 

The  giving  of  this  one  insixuction  counsel  for  defendant 
assigns  as  error  in  this  court 

A  great  array  of  authorities  is  marshaled  to  sustain  the 
proposition  that  uncommunicated  threats  made  by  the  deceased 
are  admissible  when  there  is  doubt  as  to  who  is  the  aggressor  in 
an  affray,  as  tending  to  prove  who  was  in  fact  the  aggressor, 
but  there  is  no  doubt  this  is  the  law.  It  has  been  iterated  and 
reiterated  by  this  court:  State  v.  Bailey,  94  Mo.  316,  7  S.  W. 
425;  State  t.  Sloan,  47  Mo.  610;  State  t.  Harrod,  103  Mo.  609, 
15  S.  W.  373 ;  State  ▼.  Elkins,  63  Mo.  165.  And  so  the  cir- 
cuit court  construed  the  laiw  and  admitted  the  evidence  of 
the  threats,  those  that  were  not  communicated  and  Ihoee  that 
were.  No  error  was  made  in  excluding  them.  This  mudi  the 
learned  counsel  for  defendant  concede,  but  they  insist  that  in 
giving  the  instruction  complained  of,  the  court  virtually  with- 
drew them. 

We  do  not  so  understand  the  instruction.  On  the  con- 
trary, we  think  it  plainly  teOs  the  jury  that  notwithstanding 
^*^  they  may  believe  deceased  made  tiie  threats  imputed  to 
him  by  defendant  and  his  witnesses,  yet,  if  from  the  facts  and 
circumstances  in  evidence,  including  necessarily  the  threats 
which  were  in  evidence  under  the  sanction  of  the  conrt,  the 
jury  believe  that  at  the  time,  or  just  before,  defendant  shot  the 
deceased,  the  deceased  was  not  assaulting,  or  attempting  to  as- 
aault,  defendant,  and  was  not  making  any  hostile  demonstra- 
tion, or  apparently  hostile  demonstration,  toward  defendant, 
then  such  threats  afforded  defendant  no  justification  for  killing 
deceased,  and  should  be,  disregarded  in  making  up  their  ver- 
dict 

This  instruction  was  substantially  approved  in  State  v.  Rider, 
95  Mo.  484,  8  S.  W.  723,  in  which  the  jury  were  instructed 
that  although  deceased  had  made  threats  against  defendant, 
that  alone  would  not  palliate,  justify,  or  excuse  defendant  if 
at  the  time  defendant  shot  deceased,  deceased  was  making  no 
attack  or  assault  upon  defendant  and  was  making  no  demon- 
strations of  violence  toward  him.  This  court  then  remarking 
of  this  instruction,  '^or  can  anything  theiiein  contained  be 
fairly  construed  to  intimate  to  the  jury  that  such  threats  might 
not  be  considered  by  them  for  any  Intimate  purpose  in  the 
ease.*' 
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So  in  State  t.  Eaton,  75  Mo.  592,  this  court  said:  '^We  are 
not  to  be  understood  as  giving  sanction  to  the  doctrine  that 
a  threatened  man  may  hunt  the  threatener,  and  slay  him  be- 
eanse  of  the  threat.  Such  is  not  the  law  of  this  state.  Al- 
though it  has  occasionally,  in  some  of  the  states,  had  the  sane* 
tion  of  their  highest  judicial  tribunals,  we  think  we  may  safely 
eay  that  it  is  not  permanently  embodied  in  the  jurisprudence 
of  any  state  in  the  Union.  The  person  threatened  has  no  right 
to  take  the  life  of  another,  unless  that  other,  when  they  meet, 
by  his  conduct  manifests  a  purpose  to  carry  the  threat  into 
execution;  but  such  purpose  may  be  manifested  by  conduct 
falling  short  of  personal  violence  or  an  actual  assaulf 

So  understanding  the  law,  the  circuit  court  did  not  limit 
^^  defendant's  right  to  defend  himself  to  an  actual  assault 
or  personal  violence,  but  permitted  him  to  act  upon  the  threats, 
if  any,  in  connection  with  any  hostile  demonstration,  or  appar- 
ently hostile  demonstration,  and  in  so  doing  gave  him  the  full 
measure  of  the  law  in  his  behalf. 

In  tills  case  the  evidence  on  both  sides  clearly  shows  that 
the  defendant  deliberately  sought  the  deceased;  that  deceased 
was  making  no  effort  to  execute  any  threat  previously  made,  if 
indeed  he  made  any  such,  and  did  not  seek  the  difiSculty  with 
defendant,  but  endeavored  to  avoid  it,  and  was  not  the  ag- 
gressor. Under  such  circumstances  the  threats,  if  any,  did  not 
palliate  or  excuse  the  homicide,  and  so  the  court  properly  in- 
structed the  jury :  State  v.  Taylor,  64  Mo.  358 ;  State  v.  Eaton, 
75  Mo.  586. 

As  no  other  error  is  assigned,  and  we  discover  none  in  our 
own  examination,  the  judgment  must  be  and  is  affirmed. 

In  view  of  the  facts  disclosed,  the  defendant  should  esteem 
himself  very  fortunate  in  receiving  so  slight  a  punishment  for 
so  grave  an  offense. 

Judgment  affirmed. 

Sherwood,  P.  J.,  and  Burgess,  J.,  concur. 


HOMIOIDB.— MBRB  WORDS  OR  THRJJATS  do  not  generally 
Justify  one  in  taking  life  in  the  erercise  of  the  right  of  self-defense: 
8ee  the  monographic  note  to  State  v.  Snmner,  74  Am.  St  Rep.  724. 
7et  it  is  said  In  State  v.  Gushing,  14  Wash.  627»  63  Am.  St.  Rep. 
883,  45  Pac.  146,  that  threats  made  by  a  decedent  a  short  time  bo- 
fore  a  fatal  encounter,  both  within  and  without  the  hearing  of  the 
defendant,  are  admissible  in  evidence  on  the  trial  of  the  latter  for 
murder.  And  a  similar  doctrine  is  laid  down  in  Hart  v.  Common- 
wealth, 85  Ey.  77,  7  Am.  St  Bep.  576»  2  &  W.  67a. 


468  AnsBiOAK  SxAXA  Rkpobtb^  Yol.  83.     £M]a6oii^ 


STATS  T.  THOMPSON. 

WO  Mo.  8aa»  M  &  w.  ion.] 

CONSTITXTTIONAL  IiAW.— *TBOOK-liAKIKG'»  AlTD  ••POOL- 
6BLLING*'  constitata  gamiBg  or  gambling,  whieh  tke  Btmte  may 
prohibit  altogether,  or  may  regulate  and  control  by  restricting  tke 
biiatneM  to  certain  locaUties,  or  by  prohibiting  it  fh  others. 

CONSTITUTION AI^  LAW-DBLJCGATION  OF  DBTEJKMIN- 
INO  POWER  IS  NOT  ▲  DBLiBGATION  0¥  LEGISLATIVE 
POWER.—In  regulating  gambling,  such  as  "boQk-making!'*  and 
*'pool-0elling/'  the  state  can,  without  violating  the  const!  tutioii, 
make  a  law  delegatiag  a  power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes,  or  intends  to  make,  its  own 
action  depend.  The  power  to  grant  a  license,  vested  in  some  par- 
ticular person,  is  not  a  delegation  of  legislatiTe  power. 

CONSTITTTIONAIi  LAW— ACT  CONCERNING  BOOK- 
MAKING  AND  POOLrSBLLING— DELEGATION  OP  LBG13LA- 
TIVBi  POWER— WHAT  IS  NOT.— A  statute  which  pffohiblts  **book- 
making"  and  '*pooi-selling'*  from  being  carried  on,  except  at  plnces 
mentioned  in  a  license  therefor,  and  which  confers  upon  the  state 
auditor  the  right  to  aay  wliat  applicants  for  such  a  license  are  of 
good  moral  character,  and  what  racecourses  and  fair-grounds  are 
of  good  repute,  and  to  grant  licenses  to  such  persons  as  he  may 
think  entitled  thereto,  is  not  unconstitutional,  on  the  ground  thnt 
it  contains  a  delegation  of  legislative  power.  The  power  thus 
delegated  is  merely  one  to  determine  a  fact 

CONSTITUTIONAL  LAW  — ACT  CONCERNING  BOOK- 
MAKING  AND  POOL«ELLIN€^-CLASS  LEGISLATION— WHAT 
IS  NOT.— A  statute  which  declares  betting  on  horseracing  to  be 
gambling,  and  which  authorizes  it,  but  prohibits  the  business  of 
"book-making"  and  "pool-s^Hng^  at  all  places  except  those  men- 
tioned in  a  license  therefor,  the  granting  of  which  is  leCfc  1^  tha 
statute  to  the  discretion  of  the  sitate  auditor^  is  not  vicious  class 
legislation,  either  as  to  peraons  or  place,  because  it  embraces  ail 
persons  alike  wha  choose  to  place  themselves  within  its  resell,  and 
is  not  in  conflict  with  section  1,  article  14  of  the  amendm^its  to 
the  federal  constitution,  but  is  a  legitimate  exercise  of  the  pc^ee 
power  of  the  states 

T.  J.  Sowe,  for  the  appellant; 

Edward  G.  Grow,  attome;  geneiral,  and  Samuel  B»  JeSriee^ 

assistant  attorney  generdl,  for  the  stt^te. 

«»  BUEGESS,  C.  J.  On  the  nineteenth  day  of  January, 
1900,  the  defendant  was  convicted  in  the  St.  Louis  coort  of 
criminal  correction,  and  fined  one  thousand  dollars,  under  an 
information  filed  in  said  court  against  him  and  otheia,  bj  the 
prosecuting  attorney  of  said  court,  charging  them  with  book- 
making  and  pool-selling,  in  violation  of  an  act  of  the  general 
assembly  of  the  state  of  Missouri  entitled,  ''An  act  to  punish 
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book-making  and  pool-sellmg  ly  mdicenseS  ptfnont,  fo  pnyfids 
for  the  issuance  of  sucli  a  license  and  to  dispose  of  the  fimdi 
arising  from  such  lieense,*'  approrei  April  T,  189t,  at  Ho,  lit 
North  Fourth  street,  in  the  city  of  St.  I^nis  and  Btate  of 
Missouri^  on  the  tenth  day  of  Octohcr,  1899,  hy  nnlawfally 
engaging  in  hook-making  hy  means  of  a  system  of  gRmbKng, 
commonly  caHed  a  book,  upon  the  lesidt  of  a  certain  contest  of 
speed  of  beasts,  known  as  horses,  by  certain  persons,  in  Qxe 
manner  i2ierein  named,  ivhich  was  to  take  place  thereafter  on 
Ihe  tenth  day  of  October,  1899,  beyond  the  limits  of  Ihe  state 
of  Missonri,  and  by  then  and  there  betting  money  with  certain 
persons  tlierein  named  on  Ihe  result  of  said  conteste,  etc  De- 
fendant appeals. 

The  only  question  raised  hy  defendant  on  this  appeal  is 
with  respect  to  Ihe  validity  of  the  act  of  the  legislature,  which 
he  contends  is  unconstitutional,  becanse  yiolatiTe  of  sections 
1  and  53  of  article  4  of  the  constitution  of  this  state,  and  of 
section  1,  article  14,  of  the  amendments  to  flie  constitution  oC 
tiie  United  States. 

Section  1  of  article  4  of  the  stale  con£(titution  provides  that 
^^the  legislative  power,  subject  to  the  limitations  herein  con« 
tained,  shall  he  vested  in  a  senate  and  house  of  Tepresentativ^ 
to  be  styled  The  general  assembly  of  the  state  of  Missonri/  "* 

•*®  The  act  provides  that  no  person  shall  record  or  register, 
by  mechanical  or  other  means,  bets  or  -wagers,  or  sell  auction 
pools,  or  engage  in  any  book-making,  by  or  through  any  derice, 
book,  instrument,  or  contrivance,  npon  the  result  of  any  trial 
or  contest  of  skill,  speed,  or  power  of  endnrance  of  man  or 
beast,  which  is  to  take  place  within  or  heyond  the  limits  of  this 
state,  withont  first  having  obtained  a  license  as  in  the  act  pro- 
vided. 

Section  It  provides  that  any  person  of  good  reputation  desir- 
iug  to  obtain  a  license  to  sell  auction  pools^  make  books,  or 
register  wagers  or  bets,  by  mechanical  or  other  means,  shafl 
apply,  In  writing  under  oafli,  to  the  state  auditor,  for  such  li- 
cense, stating  that  Ihe  contest  npon  which  such  pools,  boda, 
or  wagers  made  are  actually  to  take  place  npon  the  raceoeurse 
or  fair  grounds  where  he  desires  to  carry  on  business,  the  char- 
<u^r  of  the  business  he  desires  to  conduct  and  the  length  of 
time;  and  the  state  anditor,  if  satitf  ed  wifli  the  good  charac- 
ter rf  such  applicant  and  ihe  good  repste  of  the  raeecouise  or 
fair  ground  vfoa  which  the  applicant  may  desire  to  conduct 
B^  badness,  may  issue  a  ficense  authorizing  Mm  to  do  any 
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cr  an  of  tlie  thingi  provided  therein.    The  auditor  may  xefaaa 

to  iflsae  lioenae  if>  any  person  to  be  need  upon  any  laceooarse 

or  fair  gronnd  after  such  place  or  places  liave  been  operated 

for  8  period  of  ninety  days  in  any  one  year. 

Section  3  requires  that  no  license  shall  be  issned  for  less 

than  three  nor  more  than  ninety  days,  and  shall  express  npon 

its  face  the  particular  dass  of  business  which  the  applicant  is 

permitted  to  oonduct^  and  such  license  shall  only  authorize  him 

to  engage  in  pool-selling,  book-making,  or  registering  bets  as 

expressed  therein.    It  shall  also  state  the  numb^  of  books  and 

roisters  to  be  used  and  the  length  of  time  and  place  where 

conducted,  and  no  license  shall  be  issued  from  the  first  day  of 

NoTember  to  the  first  day  of  April  in  each  year. 

^*^  Section  4  prohibits  the  business  being  conducted  at  any 

other  place  than  mentioned  in  the  license,  and  prevents  it  being 

conducted  at  any  other  time  than  between  10  o'clock  A.  M.  and 

7  o'clock  P.  M.;  and  such  person  holding  a  license  shall  not 

be  permitted  to  sell  pools,  accept  or  register  bets  from  any 
minor. 

Section  5  prescribes  the  penalty  for  the  violation  of  any  of 
the  provisions  of  the  act 

It  ia  perfectly  dear  that  'Twok-making'*  and  pool-selling,' 
jjnthin  the  scope  and  meaning  of  this  act,  are  gaming  or  gam- 
bling, which  the  state  may,  in  the  exercise  of  its  police  powers, 
prohibit  altogether,  or  may  regulate  and  control  by  restricting 
It  to  certain  localities,  or  by  prohibiting  it  from  being  practiced 
m  other  localities.     Thus,  it  was  held  in  State  v.  Clarke,  54 
J^o.  17,  14  Am.  Rep,  471,  that  an  ordinance  of  the  city  of  SL 
amJ^'fi,  r^'V"^  bawdy-houses  was  valid  under  the  city  charter, 
wnnM    K^ii'^f^®^  **^^^  ^^*  ^^  conformity  with  the  ordinance 
deS^   it        •        "^  ^'''''^  criminal  prt>oeeding8  by  the  state.     In- 
or  the  S/*  /'''•  'l''^^^^*  i^  ^he  authorities  upon  this  question, 
to  do  R«  K^%^  .^    \®^  ^  euppress  such  houses,  when  authorized 
In  Sf    T  charters. 

^oubt  of  tt7o;;p^otth'^*'.^  f  ^ "  '^  ^^^=  "^^^^  ^  ^^ 

riving  their  dowTw  t  ^^^^^^^^^e,  or  of  municipalities  de- 

«ons  designed  to  L      °i      .   legislature,  to  make  police  regula- 

nity.     Laws  toJah"^^!^  ^^^  ^'^^^  "^  "^o^^«  o*  the  commu- 

<^*ting  liquors,  hou^^^^K''''  reflate  gambling,  sales  of  intoxi- 

;;«nce  the  moralB  and  -    ^^^'*^*^^^^^'  «^d  thus  indirectly  ad- 

""^o^^^B  of  those  wh:-  ^AiSr-^  "'  ^^*^^  «  ^  corrupt  the 

participate  m    or  witness  its  practice  ia 
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i  proper  Bnbject  of  regalation  by  ihe  state;  and  {hat  ''book- 
making  and  pool-eelling/'  and  betting  upon  horseracing,  are  de- 
moralizing in  tbeir  tendencies,  and  henee  evils  which  the  law 
•**  may  legitimately  suppress,  without  infringing  upon  the 
constitutional  rights  of  any  citizen,  is  no  longer  an  open  ques- 
tion. 

In  the  case  of  Ez  parte  Tuttle,  91  Cal.  589,  27  Pac.  933,  it 
is  said:  ''Any  practice  or  business,  the  tendency  of  which,  as 
shown  by  experience,  is  to  weaken  or  corrupt  the  morals  of 
those  who  follow  it>  or  to  encourage  idleness  instead  of  habits 
of  industry,  is  a  legitimate  subject  for  regulation  or  prohibition 
by  the  state;  and  that  gambling,  in  the  yarious  modes  in  which 
it  is  practiced,  is  thus  demoralizing  in  its  tendencies,  and  there- 
fore an  evil  which  the  law  may  rightfully  suppress  without  in- 
terfering with  any  of  those  inherent  rights  of  citizenship  which 
it  is  the  object  of  government  to  protect  and  secure,  is  no  longer 
an  open  question.  The  measures  needful  or  appropriate  to  be 
taken  in  the  exercise  of  this  police  power  are  determined  by 
legislative  policy,  and  for  this  purpose  a  wide  discretion  is  com- 
mitted to  i^e  law-making  body.  Whether  it  shall  entirely  pro- 
hibit,  or  only  regulate  by  confining  such  practices  within  pre- 
scribed limits;  whether  the  law  shall  apply  to  every  kind  of 
gambling,  or  only  to  those  games  or  wagers  in  which  evil  ef- 
fects appear  with  greatest  prominence,  must  be  determined  pri- 
marily by  the  legislative  department  of  the  state,  or  of  the 
municipality  authorized  to  exercise  this  great  power,  which  is 
conferred  for  the  purpose  of  securing  the  public  safety  and 
welfare;  and  imless  it  clearly  appears  that  a  statute  or  ordi- 
nance ostensibly  enacted  for  this  purpose  has  no  real  or  sub- 
stantial relation  to  these  objects,  and  that  the  fundamental 
rights  of  the  citizen  are  assailed  under  the  guise  of  a  police 
regulation,  the  action  of  that  department  is  conclusive." 

The  same  rule  is  announced  in  State  v.  Donovan,  20  JTev. 
75,  15  Pac.  783;  Cooley^s  Constitutional  Limitations,  Cth  ed., 
596.  A  similar  question  was  before  the  supreme  court  of 
the  United  States  in  UHote  v.  New  Orleans,  177  U.  S.  596, 
20  Sup.  Ct.  Rep.  791,  in  »*»  which  it  was  said:  "In  this  re- 
spect we  premise  by  saying  that  one  of  the  difficult  social  prob- 
lems of  the  day  is,  What  shall  be  done  in  respect  to  those  voca- 
tions which  minister  to  and  feed  upon  human  weaknesses,  ap- 
petites, and  passions?  The  management  of  these  vocations 
comes  directly  within  the  scope  of  what  is  known  as  the  police 
power.    They  aflEect  directly  the  public  health  and  morals. 
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Their'  managanent  becomes  a  matter  «f  growing  importanee^ 
especially  in  our  larger  cities,  where  from  the  yery  dendly  of 
the  papulation  the  things  which  minister  to  nee  tend  to  in- 
crease and  multiply.  It  has  been  often  said  that  the  police 
power  was  not  by  the  federal  constitiition  transferred  to  iiie 
nation,  but  was  reserved  to  the  states,  and  that  upon  them  rests 
the  duty  of  so  exercising  it  as  to  protect  the  public  bealtli  and 

morals Obviously,  the  regulation  of  houses  of  ill-fame, 

legislation  in  respect  to  women  of  loose  character,  may  involve 
one  of  three  possibilities:  1.  Absolute  prohibition;  8.  Full 
freedom  in  respect  to  places,  coupled  with  rules  of  coadiictv 
or  3.  A  restriction  of  the  location  of  such  houses  to  certain  de* 
fined  limits.  Whatever  course  of  conduct  the  legislature  may 
adopt  is  in  a  general  way  conclusive  upon  all  courts,  state  and 
federal.  It  is  no  part  of  the  judicial  function  to  determine 
the  wisdom  or  folly  of  a  regulation  by  the  legislative  body  in 
respect  to  matters  of  a  police  nature.'' 

But  defendant  claims  that  section  2  of  the  act  delegates  legis- 
lative power  to  an  executive  officer,  namely,  the  state  auditor, 
in  that  it  confers  upon  him  the  right  to  say  who  are  persona 
of  good  character,  what  racecourses  or  fair  grounds  are  of  good 
repute,  the  right  to  grant  a  license  to  any  -person  he  believes  of 
good  reputation  to  make  a  book  on  A's  racetrack,  and  upon  Uie 
same  person  a  license  to  make  a  book  on  C's  track,  etc. 

While  the  legislature  could  not  delegate  to  the  state  •**  and* 
itor  the  power  to  make  laws,  it  does  not  follow  that  it  could 
not  delegate  to  him  the  power  to  pass  upon  the  character  of 
persons  applicant  for  license  to  sell  auction  pools,  make  books, 
or  regulate  wagers  or  bets  upon  contests  to  take  place  upon  the 
racecourse  where  they  desire  to  carry  on  the  business,  and  to 
determine  what  racecourse  and  fair  grounds  are  of  good  repnte,. 
and  to  grant  to  persons  whom  he  may  find  to  be  of  good  cTiar- 
acter  a  license  to  sell  auction  pools  thereon.  The  power  dele- 
gated to  the  state  auditor  is  not  the  power  to  make  a  law,  T>«t 
is  a  power  to  determine  a  fact  or  things,  upon  which  ttie  action 
of  the  law  depends,  and  it  cannot  be  said  to  be  legislative  in  its- 
character. 

The  state,  in  the  exercise  of  its  police  regulations,  may  pro- 
hibit gambling  altogether,  or  r^ulate  it  in  sudi  manner  as  tt 
^«y  see  proper,  and  for  tJiat  purpose  may  vest  such  cfficer  as 
it  may  ge^  proper  with  tlie  power  to  pass  upon  the  character  of 
persons  wbo  apply  for  license  for  that  purpose,  as  well  also  f» 
the  place  where  to  be  condacted  and  to  grant  ficonse  to  sucH 
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perscm  as  lie  msy  iinxik  entiOed  fheroto^  to  eonduet  their  busi- 
laesB  at  eueh  timeB  and  plaoea  as  iie  may  fkiak  proper,  not  pro- 
hibited by  Iffir. 

In  passing  upon  a  similar  question  in  Cimrhj  r.  Christen* 
sen,  137  IT.  8.  86, 11  Sup.  Ct  Bep.  IS,  it  was  said:  **The  man- 
ner and  ertent  of  Tegmlaticm  nei^  in  lbs  discretion  of  the  gov* 
eming  authority.  That  aathority  may  Test  in  such  offficers  as 
it  may  deem  proper  the  power  of  passing  upon  applioations  for 
permieeioii  to  carry  it  on,  and  i»  issue  lioenees  for  that  purpose. 
It  is  a  matter  of  legislative  will  only.  As  in  many  other  cases, 
the  ofiicers  may  not  always  exercise  the  power  conferred  upon 
them  with  wisdom  or  jnstioe  to  the  parties  affected.  But  thai 
is  a  matter  wliich  does  not  affect  the  authority  of  the  state ;  nor 
is  it  on«  wliieh  can  be  brought  under  the  cognizance  of  the 
courts  of  the  TFnited  States.*' 

••"  So  in  Lockers  Appeal,  TO  Pa.  St.  491,  13  Am.  Eep.  716, 
it  is  said :  'The  legislature  cannot  delegate  its  power  to  make 
a  law,  but  it  can  make  a  law  to  delegate  a  power  to  determine 
some  fact  or  state  of  things  upon  which  the  law  makes,  or  in- 
tends to  make,  its  own  action  depend.  To  deny  this  would  be 
to  stop  the  wheels  of  government.  There  are  many  things 
upon  whicSi  wise  and  useful  legislation  must  depend,  which  can- 
not be  Imown  to  a  law-making  power,  and  must,  therefore,  be 
a  subject  of  inquiry  and  determination  outside  of  the  halls  of 

legislation If  the  power  to  determine  the  expediency 

or  necessity  of  granting  licenses  to  sell  liquors  in  a  municipal 
division  can  be  committed  to  a  commission,  a  council,  or  a  court, 
which  no  one  can  dispute,  why  cannot  the  people  themselves  be 
aulhorized  to  determine  Ihe  same  thing?  If  a  determining 
power  cannot  be  del^ated,  then  there  can  be  no  power  dele- 
gated to  city  councils,  commissioners,  and  ttie  like,  to  pass  or- 
dinances, by-laws,  and  resolutions  in  the  nature  of  laws,  bind- 
ing and  atffecting  bolih  the  persons  and  the  property  of  tiie  dti- 
Kns.  If  a  determining  power  cannot  be  conferred  by  law,  there 
con  be  no  law  that  is  not  absolute,  -unconditional,  and  peremp- 
tory, and  nxrthmg  whtcfh  is  nnlatowii,  imoertain,  and  contingent 
can  be  the  aubjed;  of  law.*' 

In  State  T.  Barringer,  ItO  V.  C.  «W,  14  S.  E.  rSl,  it  was 
held  dat  «t  law  wUdh  prohabits  ttie  nano&ctone  c(f  spirituoos 
liquors  within  three  miles  of  fihe  OrphaxM^  Home,  near  Barium 
Springs,  in  that  state,  wiflwui  the  writben  pestniatton  of  tha 
raperintendent  of  the  home,  was  a  conMitatiomd  •exercise  of  the 
power  of  pdlice  TcgsftaWoas. 
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The  discretion  Tested  in  the  state  auditor  is  not  arbitrary. 
He  is  by  law  made  the  state's  agent,  and  is  bound  to  exercise 
the  discretion  Tested  in  him  fairly  and  impartially  for  the  just 
purpose  of  carrying  out  the  intention  of  the  law. 

It  is  frequently  the  case  that  statutes  require  particular  '^ 
things  to  be  done  to  make  that  legal  which  would  otherwise  be 
illegal,  which  depaid  upon  the  judgment  and  discretion  of  a 
designated  agent,  o&cer,  or  person,  and  xmder  such  circum- 
stances the  discretion  is  not  arbitrary,  but  is  lawful  when  law- 
fully exercised. 

Statutes  and  ordinances  haTe  bem  sustained  forbidding  ora- 
tions, etc,  in  a  park  without  the  prior  consult  of  the  park  com- 
missioners: Commonwealth  t.  Abrahams,  156  Mass.  57,  30  N. 
E.  79;  or  upon  the  common  or  other  grounds  in  the  absence 
of  the  permission  of  the  city  committee;  Commonwealth  t. 
Davis,  140  Mass.  485,  4  N.  E.  577;  prohibiting  the  occupancy 
of  a  place  on  the  street  for  a  stand  in  the  absence  of  permission 
of  the  clerk  of  Faneuil  Hall  Market:  In  re  Nightingale,  Peti- 
tioner, 11  Pick.  168 ;  prohibiting  the  keeping  of  swine  without 
a  permit  in  writing  from  the  board  of  health:  Quincy  t.  Ken- 
nard,  151  Mass.  563,  24  N.  E.  860;  forbidding  the  erec- 
tion of  wooden  buildings  without  the  permit  of  the  commis- 
sioners of  the  town  through  their  clerk:  Commissioners  etc 
T.  Covey,  74  Md.  262 ,  22  AtL  266 ,  and  forbidding  the  beating 
of  drums  in  the  traveled  streets  of  a  city,  without  the  permis- 
sion of  the  president  of  the  board  of  trustees  of  the  munici- 
pality: In  re  Flaherty,  105  CaL  558,  38  Pac.  981. 

In  all  of  these  cases,  and  numerous  others  that  might  be 
cited,  the  power  to  grant  permission — ^in  other  words,  a  license 
— ^was  vested  in  some  particular  person  or  persons,  committee, 
or  officers,  and  in  none  of  them  was  it  held  that  the  power  to 
do  so  was  a  delegation  of  legislative  power. 

Our  conclusion  is  that  the  act  is  not  violative  of  section  1 
of  article  4  of  the  state  constitution. 

A  further  contention  is  that  the  law  in  question  violates  sec- 
tion 53,  article  4  of  the  state  constitution,  which  provides  that 
the  "general  assembly  shall  not  pass  any  local  or  special  law,** 
in  that  it  grants  to  corporations  and  individuals  special  or  ex- 
clusive rights  and  immunities,  and  State  ▼.  Walsh,  136  •*'' 
Mo.  400,  37  S.  W.  1112,  and  State  ▼.  Thomas,  138  Mo.  100, 
39  S.  W.  481,  are  relied  upon  as  supporting  these  contentions. 

Tn  Walsh's  case,  an  act  of  the  legislature  (Laws  1895,  p. 
150)  was  held  to  be  a  special  law  and  void  under  said  section 
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58,  upon  the  ground  ihat  ^t  takes  book-maken^  pool-sellersy 
and  bet-mongert  as  a  dass,  and  diyides  them  into  two  portions, 
one  of  which,  to  wit,  that  portion  which  assembles  'on  the  prem* 
ises  or  within  the  limits  or  inclosure  of  a  regular  racecourse/ 
and  renders  the  members  of  that  portion  immune  from  pimish* 
ment»  while  another  portion  of  the  same  genus^  book-maker, 
pool-seller,  or  bet-monger  who  pursues  his  avocation  outside 
or  immediately  outside  of  the  sacred  precincts  of  'a  regular 
racecourse,'  is  subject  to  fine  and  imprisonmenf 

In  Thomas'  case  Walsh's  case  was  approved,  and  it  was  held 
{hat  the  act  of  1891  (Laws  1891,  p.  122),  which  prohibits  the 
selling  of  bets,  '^pon  the  result  of  any  trial  or  contest  which  is 
to  take  place  beyond  the  limits  of  this  state,''  but  exempts,  by 
implication,  all  persons  who  make  such  wagers  on  ^contests 
which  are  to  take  place  within  this  state,"  is  a  special  law,  and 
in  conflict  with  said  section  53.  And  that  the  act  is  a  special 
law,  and  void  for  the  further  reason  that  it  separates  offenders 
who  gamble  on  events  to  occur  outside  of  this  state  from  those 
who  do  the  same  things  as  to  events  occurring  within  this 
state,  prescribes  punishment  for  the  former,  and  protection  to 
the  latter,  thus  dividing  natural  classes  into  two  portions,  mak- 
ing two  classes  out  of  one,  and  arbitrarily  enacts  different  rules 
for  the  government  of  each. 

The  act  passed  upon  in  Thomas'  case  made  it  a  criminal 
offense  to  wager  upon  horseraces  to  take  place  out  of  this  state, 
while  wagering  upon  similar  races  to  occur  in  this  state  were 
exempt,  and  it  was  correctly  held  that  the  law  was  special  and 
therefore  void. 

The  act  adjudicated  upon  in  the  Walsh  case  (Laws  1895, 
**®  p.  160)  provides:  "That  any  person  who  keeps  any  room, 
shed,  tenement,  tent,  booth,  or  building,  or  any  part  thereof, 
within  this  state,  and  who  occupies  same  with  any  book,  in- 
strument, or  device  for  the  purpose  of  recording  or  registering 
bets  or  wagers,  or  selling  pools  upon  the  result  of  any  trial  or 
contest  of  skill,  speed,  or  power  of  endurance  of  man  or  beast, 
which  is  to  be  made  or  to  take  place  within  or  without  this 
state,  or  any  person  who  records  or  registers  bets  or  wagers, 
or  sells  pools  upon  the  result  of  any  trial  or  contest  of  skill, 
speed  or  power  of  endurance,  of  man  or  beast,  which  is  to  be 
made  or  take  place  within  or  without  this  state;  or,  being  the 
owner,  lessee^  or  occupant  of  any  room,  tenement,  shed,  tent, 
booth,  or  building,  or  any  part  thereof,  knowingly  permit  the 
same  to  be  used  or  occupied  for  any  of  the  purposes  herein- 
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aboYB  aet  forth  or  liierem  keeps,  eiliibilB,  or  enqployB  aay  devioo 
or  apparatas  for  the  purpose  of  recording  or  registering  BOck 
beta  or  wagers  or  selKng  of  pools  as  are  liereinabove  oet  fbrtl^ 
or  becomes  the  cnstodian  or  depositary  for  hire  or  piiTll^e  of 
any  money,  property,  or  ihing  of  Tahie  wfakh  is  staked,  wagered 
or  pledged  contrary  to  Ihe  provisions  of  ftis  act,  AaD.  be  gmlty 
of  a  misdemeanor,  and  on  conviction  Aall  he  puniBhed  by  Ibbh 
prisonment  in  the  cotmty  jail  for  a  term  of  not  less  than  six 
months  or  more  Ihan  one  year^  and  by  a  fine  of  not  less  than 
one  ihonsand  dollars^  or  by  hofii  saeh  fine  and  imprnonment ; 
provided,  that  nothing  in  ftis  aet  shaU  be  so  oonstmed  aa  to 
prohibit  or  make  it  unlawful  for  any  perwm  to  engage  in  or 
register  bets  and  wagers,  make  books,  sell  pools,  or  bet  'apooa 
any  trial  or  contest  of  speed  of  a  horse,  or  between  horses  oa 
the  premises  or  within  the  limits  t)r  ineloGrare  of  a  regular  raee* 
course  on  which  such  contest  of  speed  is  had,  and  at  and  x»Tior 
to  the  time  thereof ;  provided,  that  it  shall  be  unlawful  to  make 
and  sell  said  pools  or  book-bets  to  minors;  and  any  peiasm 
selling  said  pools  and  book-bets  to  any  minor  shall  be  deemed 
•*®  guilty  of  a  misdemeanor,  and  upon  conviction,  shall  he 
punished  by  impriBonment  in  the  county  jail  for  a  term  of  not 
less  than  three  months  or  more  ihan  one  year,  and  by  a  fine 
of  not  less  than  five  hundred  dollars.*' 

Now,  the  only  material  fliflterence  between  Hie  act  of  1895, 
passed  upon  and  held  to  be  rnvalid  in  the  Walsh  case,  and  ttie 
act  in  question  in  this  case  fLaws  1^97,  p.  100),  is  that  under 
this  act  book-making  and  pool-^eHing  are  proliikiML  at  all 
places  except  upon  racecourses  and  fair  grounds  where  ihe  raoea 
are  to  be  run,  and  then  only  upon  the  procuremoit  of  a  lioense 
from-  the  state  auditor  by  any  person  who  desires  to  engage  th 
such  business,  while  no  license  is  provided  for  by  the  ad;  of 
1895. 

Gaming,  sales  of  intoxicating  liquoTS,  Itoxnes  of  parostitRtum, 

and  any  practice  which  tenda  to  demoraliBe,  weaken,  and  coar- 

rupt  the  morals  may  be  regulated  hy  the  elate  and 

to  certain  locaTities,  or  prdKWted  altogettier  unler  ite 

powers  without  infrii^g  Tipon  flie  inheient  ngfata  of  any  of 

Its  citizens.    «And  unless  »  cleariy  appeaia  ttat  a  atatnie  er 

^^5?f ^<^e,  osteMibly  enacted  fer  ftis  parpoie,  has  no  rad  or 

^"Lh?^^^  elation  to  Ihese  aubjeets,  aad  ««t  flie  faadanvsU 

leeiii  ^-^^  ^^  cilSzen  are  assayed  binder  «ke  gaisa  af  a  foian 

narfi^^^'  the  action  6f  that  depailnieit  is 
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The  sale  of  intoxicatmg  li^oarai  by  letaltl  ia  permitted  in. 
this  state  only  undev  a  license  for  that  purpoae,  tbo  businesa 
tO'  be  condneted  at  Mmis  paFticukf  building,  and  the  power  of 
the  legishttme  to  thas  regubbte  its  sale  has  never  been  called 
in  question.  So  it  was  held  b;  tbia  eouit  thsit  a  city  ordinance 
Ueensing^  bawdy-housea  im  the  eity  of  &L  Louis  was  valid  un- 
der its  charter:  State  v.  Clarke^  54:  Mo*.  17^  14  Am.  Bep.  471; 
State  ▼;  Debar,  58  Moi  ^95. 

In  Ex  parte  Tuttle,  91  Cal.  589,  27  Pac.  933,  an  ordinance 
of  Hie  dty  of  ^^  San  Franeiaso,  iH*okibitiag  the  selling  of 
pools  on  horsexaoes^  exespt  within  the  in^losure  of  a  race^ack 
where  the  race  is  to  be  nm,  is  a  valid  police  regulation,  not 
in  conflict  with  the  constitution  of  that  state,  and  not  void  be- 
esuse  Its  ineidentBl  effeet;  mxj  be  to  eonfer  a  special  privilege 
or  benefit  upon  iLhose  who  ean  own  or  contrid  the  racecourses 
by  giving  then  the  exclusive  right  to  carry  on  the  business,  or 
of  selling  to  of&ers  the  privilege  ot  the  pool-selling* 

It  was  held  in  Birennan  v.  Borighton  Beach  Baeing  Assn., 
66  Hun,  188,  9  N.  Y.  Supp^  220,  that  by  the  laws  of  New 
York  taxing  race  associations  on  their  receipts^  and  declaring 
that  ^uich  racing  and  pool-selling  in  the  state  shall  be  confined 
to  the  period  bebweea  the  fifteenth  day  of  May  and  the  fif- 
teenth day  of  October,  in  ewik  yeax,,  and  all  pool-selling  shall 
be  confined  to  the  tracks  where  the  races  take  place,  and  on  the 
days  when  they  take  place,''  it  was  the  intention  of  the  legisla- 
ture to  sanction  pool-selling  at  the  time  and  places  fixed  by  the 
statute,  and  that  a  purchaser  of  a  pool  ticket  at  sueh  a  time 
and  place  may  sue  for  his  share  in  the  pool. 

In  Debardelaben  v.  State,  99  Tam.  649,  42  S.  W.  684,  the 
defendant  was  tried,  convicted,  and  fined  for  betting  upon  a 
hoiseraee  while  withoot  the  inclosure  within  which  the  race 
was  run,  and  appealoA.  The  law  under  which  the  conviction 
was  had  provides,  among  oiter  flirags,  that  ^Tioroeracing,  with- 
out regard  to  the  distance  which  may  be  run,  trotted,  or  paced, 
where  the  same  is  run,  trotted,  or  paced  upon  a  racetrack,  or 
path  made  or  kept  for  the  purpose,  and  inclosed  by  a  substan- 
tial fence,  .  .  .  •  but  it  shall  be  unlawful  gaming  to  bet  or 
wager  in  any  way  upon  any  horserace,  unless  the  racetrack 
upon  which  the  race  is  run,  trotted,  or  paced  be  inclosed  by  a 
substantial  fence,  and  the  bet  or  wager  be  made  within  said 
faidosure,  upon  a  race  to  be  run,  trotted,  or  paced  within  said 
inclosure."  Held,  that  horseracing  is  indictable  as  gaming, 
Ymder  ^^  the  laws  of  the  state  of  Tennessee  unless  the  race 
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k  run  within  a  gubstantial  inclosuie,  and  the  bet  made  therein, 
and  that  the  statute  is  not  yicions  class  legislation.  That  the 
class  legislation  is  not  arbitrary  or  capricious,  as  the  law  em- 
braces all  persons  and  affects  alike  all  who  are  or  choose  to 
place  themselves  within  its  reach. 

So  in  the  case  at  bar,  the  law  ^embraces  all  persons  alike 
who  choose  to  place  themselves  within  its  reach/'  and  is  not^ 
therefore,  vicious  class  legislation,  either  as  to  persons  or 
place. 

And  if  bawdy-honses,  the  sale  by  retail  of  intoxicating  11- 
qnoirs,  and  gambling,  may  be  licensed  by  the  state  in  the  exer- 
cise of  its  police  powers  to  be  conducted  by  certain  persons,  at 
specified  places,  and  prohibited  at  all  others,  in  regard  to 
which  there  can  be  no  question,  for  the  same  reasons  it  must 
follow  that  the  act  of  1897,  in  declaring  betting  on  horseracing 
to  be  gambling,  and  in  authorizing  it,  and  the  licensing  of 
book-making  and  pool-selling,  to  be  carried  on  at  certain  race- 
courses, and  in  prohibiting  it  at  all  other  places,  is  a  legitimate 
exercise  of  the  police  power  of  the  state. 

The  act  is  not  in  any  way  in  conflict  with  section  1,  article 
14  of  the  amendments  to  the  constitution  of  the  United  States. 

Our  conclusion  is  that  the  law  is  valid  and  that  the  judgment 
should  be  afi&rmed.    It  is  so  ordered. 

All  concur. 


BOOK-MAKING  AND  POOL-SBLLINO.— BETTING  on  a  horse- 
race is  gambling,  and  book-making  and  pool-selling  are  each  betting 
upon  a  horserace  or  a  particular  event:  St  Louts  Fair  Assn.  ▼-. 
Garmody,  151  Mo.  500,  74  Am.  St  Rep.  571,  52  8.  W.  805.  Poola 
on  horseraces  are  "games**:  People  ▼•  Welthoff,  51  Mich.  a08»  47 
Am.  Rep.  557,  10  N.  W.  442. 

HORSSRAGING.— FOB  STATUTBS  BBGULATING  horsencins 
and  race  meetings^  see  State  ▼.  Roby,  142  Ind.  108»  51  Am.  St  Bei». 
174,  41  N.  B.  145;  People  t.  FaUon,  IfiS  N.  T.  1%  67  Am.  8t  Rep. 
402»  40  N.  IL  280. 
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EICHABDSON  t.  COLE. 

[160  Ma'  872,  01  &  W.  182.] 

BXBOUTORS  AND  ADMINISTRAT0RS--OBNBRAL  RIGHT 
TO  PERSONAL  PROPERTY— PAYMENT  OF  DEBTS.— The  legal 
titie  to  personal  property  of  an  Intestate  decedent  passes  to  the 
administrator,  but  the  equitable  title  to  in  the  distributees.  The 
administrator  has  the  legial  title  to  the  estate  for  the  purpose  of 
paying  debts  against  It,  but  after  they  are  paid,  the  residue  of  the 
estate  goes  to  the  heirs. 

EXECUTORS  AND  ADMINISTRATORS— HEIRS,  DIS- 
TRIBUTION  BY  AMONG  THEMSELVES  —  PARAMOUNT 
RIGHT.— A  public  administrator  to  not  entitled  to  the  possession  of 
personal  property  of  an  Intestate  decedent,  where  there  are  no 
debts,  and  the  heirs,  being  of  age,  have  by  consent  already  made  a 
domestic  dtotrlbution  of  the  estate  among  themselves. 

EX£X)UTORS  AND  ADMINISTRATORS  —  ORDER  TO 
TAKE  CHARGE  OP  ESTATE-COLLATERAL  ATTACK  UPON 
—WHAT  IS  NOT.— To  deny  a  public  administrator  the  right  to 
take  charge  of  the  personal  property  of  an  Intestate,  where  there 
are  no  debts,  and    the    heirs    have    already    made    a    dtotribu* 

lion  of  the  estate  among  themselves,  to  not  a  collateral  attack  upon 
the  order  of  the  probate  court  directing  him  to  take  charge  of  the 
estate. 

James  A.  Hendereon  and  B.  S.  Macdonald,  for  the  appellant 

Judson  ft  Taussig^  for  the  respondents. 

»^  BURGESS,  J.  On  May  13,  1884,  Lillie  Kate  Pagin 
died  intestate  and  unmarried,  the  owner  of  personal  property 
consisting  of  cash,  notes  and  bonds  of  the  face  Talue  of  nine 
thousand  three  hundred  and  forty-two  dollars  and  seventeen 
oenta,  and  the  bonds  in  litigation  of  the  face  value  of  seven 
thousand  eight  hundred  and  eighty-seven  dollars,  which  had 
theretofore  been  placed  by  her  father,  Aaron  W.  Fagin,  now 
deceased,  in  the  hands  of  the  defendant  Nathan  Cole^  who 
had  married  her  sister,  to  hold  and  invest  for  her. 

After  the  death  of  Lillie  Kate  Fagin  all  of  her  heirs  at  law, 
except  her  father,  Aaron  W.  Fagin,  all  being  of  age,  by  an  in- 
strument of  writing  of  date  July  16,  1884,  agreed  to  and  did 
transfer  to  Bachel  0.  Metcalfe,  a  sister  of  Lillie^s,  and  one  of 
{he  defendants  in  this  suit,  all  their  right,  title,  and  interest 
in  and  to  the  estate  of  said  Lillie,  and  by  said  instrument  di- 
rected the  defendant,  Nathan  Cole,  as  agent  and  trustee  of 
said  Lillie,  to  pay  over  to  said  Bachel  Metcalfe  any  and  all 
moneys  of  the  deceased,  and  to  transfer  to  her  any  and  all 


L. 


480  Akxrioab:  Uxats  BspoBXg,  Yol.  83.     IMisaovzic 

property  of  fhe  deceased  which  he  held  for  her,  taking  her  re- 
ceipt theiefor. 

This  instniment  was  ezecated  by  all  the  heirs  at  law  of 
liillie,  except  her  father,  Aaron  W.  Fagin^  bnt  it  was  executed 
with  his  knowledge  scn^  consent  an^  at"  his  instance. 

*^*  The  defenda&ty  Fatikas  Cel^  acting'  mider  the  authority 
of  said  instnnoeBt  at  writing;  di^^  en  or  ahotrt  September  23, 
1884,  transfer  and  deliver  to  said  defendant  Sachel  O.  Mei- 
calf  Cj,  all  th»  ootea^  oul^  hmds^  and.  ehoast  in-  action  ihen  in 
hie  possession  aa  the  agent!  or  tmstee  for  said  Lillie;. 

On  March  28,  1896,  nearly  twelve  yeara  after  tiia  dfia&  of 
aaid  Lillie  Kate  ¥agin  axd  tim  distribwtion,  William  GL  Rich- 
ardson, the  public  administFafor  of  the  eity  of  9t  Loun^  took 
out  letters  of  administration  upon  the  estate  of  Lillie  Kate 
Fagin«  Aa  auch  administrator  he  inatituied  suit  agaimat  tise 
defendant  Nathan  Cole  and  fi»  defendant  Bachel  G.  Met- 
ealfe,  to  recover  from  tiiem  flie  personal  estate  belonging  at  hex 
death  to  Lillie  Kate  Fagin. 

The  defendants,  besidea  pleading  the  statute  of  limitatioii 
of  five  years,  set  up  in  their  separate  answers  the  toregqkng 
facts  aa  a  defense  to  plaintiff's  petitum.  To  this  answer  plain- 
tiff  demurred.  This  demurrer  was  overruled,  and  plaintiff 
refusing  to  plead  further^  judgmeni  waa  entered  far  the  de- 
fendants.    Plaintiff  appeals. 

It  may  be  conceded  at  the  ovtset  that  the  legal  tHIe  to  per- 
sonal property  of  a  deceased  person  is  in  the  administrator 
who  holds  it  in  trust  for  heira  and  legatees,  and  that  he  alone 
^n  sue  for  and  recover  the  assets  of  such  deceased  person. 
But  the  mere  legal  title  passes  to  the  administrator;  the  equi- 
table title  descends  to  the  heirs  or  legatees  who  are  entitled  to 
distribution.     The  defense  interposed  here  is  an  equitable  one, 

ih\ tf **  ^^  *^*  *^®^  ^^^®  ^^  *®^*®  against  the  deceased,  and 
J°*t  by  agreement  between  those  entitled  to  tiie  property  it  had 

O   \f  +    i!r^®™^  ^  ^°®  ^  *^^^  number,  the  defendant  Rachel 

nlf^  Y\  ^^  *®  «^«^  of  the  demurrer  is  to  admit  these 
ae^nses  to  be  true. 

ao  birSr'^*'^!.'^''*^^^  ^^^  ^^  defenses  pleaded  afford  ^ 
law  or  in  eai -f  ^^inistrator^a  rights  of  recovery  either  at 
3  Mo.  490  ^^    T  support  of  this  position  Bartlett  v.  Hyde, 

Mo.  20  McPnf  ^*  Moffatt,  29  Mo.  126,  Smith  v.  Denny,  37 
Green  v.  Titt^^T. ^'n  o  ^^^®'  ^^^  ^^'  ^^^^  ^^  S.  W.  12,  and 
^^t  these  decisi^^  '^^'  ^^^^  ^"^  S-  ^-  ^^^>  ^^  ^^^^  W>^ 

^^iia  go  no  further  than  has  already  been  con- 
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eededy  tbat  k,  thai  the  adminiatrator  is,  tinder  ordinary  cir- 
eixmstaneea^  entitled  to  the  poBsession  of  the  personal  property 
of  the  deceased,  and  that  his  right  to  sue  for  such  posseaslon 
ifl  exdusiye  of  all  others.  The  law  does  not  require  the  doing 
ot  a  useless  and  unnecessary  thing,  and  thia  would  be  the 
result  in  this  case  if  phuntifPs  position  be  sustained,  and 
defendants  compelled  to  pay  him  the  value  of  the  assets  belong* 
ing  to  Lillie  £ate  Fagin,  deceased,  when  no  part  of  it  is  needed 
for  the  payment  of  debts,  in  order  that  he  may  in  turn  pay 
it  back  to  the  defendant  Metcalfe,  who  owns  the  interest  of  all 
^e  other  heirs. 

In  the  case  of  McCracken  t.  McCaslin,  50  Mo.  App.  85, 
Bobert  H.  McCracken  died  intestate  possessed  of  personal 
property  anfl  leaying  several  heirs  who  were  of  age,  but  no 
^ebts.  The  heirs  made  distribution  among  themselves  of  all 
HxB  property. 

Afterward^  at  the  instance  of  one  of  the  heirs,  the  pro- 
late court,  after  giving  notice  to  those  first  entitled  to  admin* 
iat^  upon  their  refusal,  ordered  the  public  administrator  to 
iake  charge  of  the  estate.  A  motion  was  made  by  the  plaintiffs 
in  the  probate  court  to  set  aside  this  order,  for  the  reason 
ihat  distribution  had  been  made,  and  that  there  were  no  debts. 
The  motion  was  overruled  and  upon  appeal  to  the  circuit  court 
the  motion  was  sustained  and  the  administrator  appealed. 

It  was  held,  when  there  are  no  creditors,  and  the  heirs  are 
^f  age,  an  administrator  would  be  a  mere  naked  trustee;  and  it 
would  seem  idle,  as  well  as  a  waste  of  the  estate,  to  go  through 
^^  the  form  of  administration  against  the  will  of  the  heirs,  as 
evidenced  by  their  eetUement  and  distribution  of  the  property 
among  themselves,  which  aU  the  parties  would  be  estopped 
from  disputing  if  the  adjustment  was  made  without  fraud  or 
imposition* 

In  Walworth  v.  Abel,  62  Pa.  St  870,  it  is  said:  '^Vhile 
the  mere  legal  title  passes  to  the  administrator,  the  equitable 
descends  upon  the  parties  entitled  to  distribution.  If  there 
be  no  creditors,  the  heirs  have  a  complete  equity  in  the  prop- 
-erty,  and  if  they  chose,  instead  of  taking  letters  of  administra- 
tion, to  distribute  it  by  arrangement  made  and  executed  among 
themselves,  where  is  the  principle  which  forbids  it?  The 
parties  to  such  an  arrangement,  executed,  would  be  forever 
equitably  estopped  from  disturbing  it,  aa  amongst  themselves, 
upon  the  most  familiar  principles  of  Justice.  .  •  .  .  If  there 
le  no  creditors  in  this  case,  the  recovery  of  the  value  of  the 
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cattle  would  be  only  for  the  purpose  of  distribution  among  the 
heirs,  but  this  they  have  done  themselves,  by  an  appropria- 
tion of  the  value  already,  and  thus  is  accomplished  what  can- 
not be  done  over  again  without  breaking  up  the  arrangement, 
and  without  manifest  injustice  to  the  defendant.''  To  the  same 
effect  ia  Weaver  t.  Roth,  105  Pa.  St.  408. 

In  the  case  of  Necdham  t.  Oillett,  39  Mich.  574,  this 
language  is  used:  '^here  there  are  no  creditors,  and  the 
heirs  of  age,  an  administrator  would  be  a  mere  naked  trustee, 
and  it  would  seem  idle,  as  well  as  a  waste  of  the  estate,  to  go 
through  the  form  and  expense  of  administration  against  the 
will  of  the  heirs,  as  evidenced  by  their  settlement  and  distribu- 
tion of  the  property  among  themselves.  When,  under  such 
circumstances,  a  settlement  and  domestic  distribtttion  is  made 
without  fraud  or  mistake,  there  is  no  necessity  for  adminis- 
tration." 

So  in  Woodhouse  ▼.  Pheps,  51  Conn.  521,  it  was  held  "• 
that  while  it  is  true,  as  a  general  proposition,  that  the  title  to 
personal  property  vests  in  an  executor  or  administrator,  yet 
he  is  a  mere  trustee  for  creditors  and  for  heirs  or  legatees; 
and  where  the  property  is  not  wanted  for  the  payment  ot 
debts,  and  is  rightfully  in  the  possession  of  the  persons  who 
have  the  equitable  title  to  it,  the  naked  title  of  the  executor 
or  administrator  ia  not  sufficient  in  equity  against  such  equi- 
table and  rightful  possession. 

The  same  rule  is  announced  in  more  emphatic  terms,  if 
possible,  in  the  case  of  Lewis  v.  Lyons,  13  111.  117,  in  which 
it  is  held  that  an  administrator  has  the  legal  title  to  the 
personal  estate  of  his  decedent,  as  trustee  for  the  payment  of 
debts,  but  after  they  are  paid  the  residue  of  such  estate  be- 
longs to  the  heirs;  that  a  court  of  equity  is  not  bound  at  all 
times  to  enforce  a  strict  l^al  right,  and  will  not  require  an 
heir  to  pay  over  money  to  an  administrator  when  such  admin- 
istrator has  no  debt  to  pay,  nor  any  use  to  make  of  it  con- 
nected with  the  estate,  merely  that  he  fnay  retain  it  for  his  own 
benefit,  or  be  paid  his  costs  and  commissions. 

In  fact  our  attention  has  not  been  called  to  an  authority 
to  the  contrary. 

But  plaintiff  insists  that  the  defense  is  simply  a  collateral 
attack  upon  the  order  and  judgment  of  the  probate  court 
directing  him  as  public  administrator  to  take  charge  of  the 
estate,  which  if  true,  the  facts  pleaded  as  such  defense  affords 
no  defenso  to  this  action,  for  the  validity  of  that  order  can- 
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not  be  questioned  in  this  action :  Eiley  ▼.  McCord,  24  Mo.  265 ; 
Naylor  ▼.  Moffatt,  29  Mo.  126;  Green  t.  Tittman,  124  Mo. 
972,  27  S.  W.  391.  But  we  are  nnable  to  assent  to  this  con- 
tention ;  npon  the  contrary,  the  question  simply  is  as  to  the  right 
of  the  administrator  to  the  possession  of  property,  to  which  he 
is  only  entitled  for  the  payment  of  debts  against  the  estate, 
and  for  distribution  among  the  heirs  •^^  of  deceased  where  there 
are  no  debts,  and  distribution  of  the  property  was  made  mora 
than  ten  years  before  the  institution  of  this  suit  among  the 
heirs  by  common  consent,  who  were  of  age  and  competent  to 
do  so.  We  know  of  no  principle  of  law  which  forbids  such  a 
distribution  by  the  heirs  under  such  circimistances,  and  if 
it  would  not  be  a  mockery  of  justice  for  a  court  of  equity  to 
require  the  defendants  to  pay  over  to  plaintiff  when  there  are 
no  debts  against  the  estate  to  pay,  and  no  legitimate  use  for  it 
in  his  capacity  as  administrator,  merely  for  the  purpose  of  al- 
lowing him  to  obtain  it  and  use  it,  and  then  pay  it  back  to^ 
them,  less  bis  costs  and  commissions^  it  is  difficult  to  say  whafc 
would. 

For  these  considerationa  the  demurrer  to  the  answer  was 
properly  overruled,  and  as  plaintiff  declined  to  plead  further, 
the  judgment  rendered  for  defendants  thereon  should  be  af- 
firmed.   It  is  so  ordered. 

Sherwood,  P.  J.,  and  Gantt,  J.,  concur. 


AN  ADMINISTRATOR'S  RIGHT  AND  TITLE  TO  THB  PB». 
SONAIj  £>STATB  of  his  decedent  are  discussed  In  the  monographic 
note  to  Fletcher  y.  American  Trust  etc.  Oo.,  78  Am.  St  Rep.  179-183. 

LBTTSRS  OF  ADBflNlSTRATION  WILL  NOT  BD  ORANTBD 
Where  there  appears  no  necessity  for  them.  Where  the  parties  In- 
terested in  an  estate  have  settled  their  Interests,  the  settlement 
renders  administration  unnecessary.  And  if  there  are  no  debts,  the 
aranting  of  letters  may  be  prevented:  See  the  monographic  note  to 
Turk  T.  Turk,  46  Am.  Dec  438.  However,  letters  granted  In  such 
eases  eannot  be  attacked  collaterally:  See  the  monographic  note  to 
Dobler  ▼•  Btrobel,  81  Am.  8t  E^  QOS. 
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ijjkBcmrz  FUOM  difubrbnt  psmaoiss  la  omb  09. 

FBNSB,  WHEN.-^£  tbft  tteallng  of  different  articles  of  propertf 
Is  at  tJtn  same  ttaie  and  place,  so  tibat  the  transaction  fB  ttte  same^ 
It  Is  bnt  one  sffenae»  aithsoi^  the  propcK^  stoica  masf  hasre  h^ 
loagftd  ta  dlffsEsnt  persons^ 

LABCBNY  from:  DIFFBRBNT  PERSONS-DISTINCT  OP- 
FSINSES.— If  property  stolen  belongs  to  different  persona^  and  Is 
located  at  Afferent  places^  as  wbese  somt!  of  It  Is  In  wagons  in  a 
wagsa-yard«  and  otber  pestlons  oC  U  la  a  shed  or  stable  loft  near 
by,  each  asportation  with  intent  to  steal  constltntes  a  different 
offenset  altbongh  ttie  tbefts  may  all  haye  been  commftted  In  rm^ 
■nccesslan  and  in  piwssiiijs  si  m  foamed  deitfign  to  steaL 

PBTIT  LARCENY— WHA!P  Ul— If  psoperty  stolen  fiem  any 
one*  place,  where  there  haye  been  distinct  larcenies  from  dlfferoit 
persons,  dees  not  amoont  tn  yalne  to  as  vamh  as  thirty  doHara,  tba 
tlieft  U  petit  larceny; 

I^BCSNT-'arANDAKD'  09  YALVBr-FftOPaB  INSTRUG- 
TION.— While  the  market  value  of  goods  stolen  Is,  as  a  g«ieral 
rule,  the  standard  of  yalne,  yet  If  there  Is  no  evidence  that  any 
ef  the  artfeles  described  1^  an  Indfetment  far  larceny  had  a  market- 
abis  Talos,  but  ail  e£  tbe  evidence  la  directed  te  tb^r  actual  valus^ 
there  la  no  error  In  telling  the  jury  to  be  governed  by  what  tba 
evidence  shows  the  property  to  have  been  actually  worth. 

dark  Dooley  and  Orchard  ft  Saje,  for  the  ^[ipellaiii 

Edward  0.  Crow,  attorney  general,  and  Ssm  B.  JeflEriea^  aa* 
ristant  attomej  general,  for  the  state. 


BTJKGESS,  J.  At  the  May  term,  1900,  of  tke  dicuit 
eetirt  of  Texas  county^  the  defendant,  John  W.  Farrow,  and 
Charles  Ssdih  weve  joiniily  indicted  toM  grand  larceny,  whidi 
was  alleged  to  have  been  eommitted  on  the  23d  of  March,  1900, 
in  that  county. 

On  ti«  eiztoBBth  da^  ol  Jaly,  1900,  being  the  May  ad- 
loumed  term  of  said  coxrrt,  en  mtytiofs  of  defendants  named 
in  the  indictment,  a  severance  was  granted,  and  on  the  eigh- 
teenth day  of  July  next  thereafter,  the  defendant,  Maggard, 
having  been  put  npon  his  trial,  was  convicted  of  grand  larceny 
as  charged,  and  his  pnnishment  fixed  at  two  years'  imprison- 
ment in  the  penitentiary.    From  the  judgment  snd  sentence  he 

appeals. 

The  property  alleged  to  have  been  stolen  consisted  of  over- 
coats, gloves,  grain  sacks,  and  varions  other  goods  and  chat- 
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tela  belonging  to  ^re  SxReretit  persons,  to  wit,  E.  E.  Buck, 
Sidney  Pmcell,  S.  R.  Townley,  George  Bchoonover,  Fred 
Srackett,  and  Heniy  Smith,  all  of  whom  lived  in  Texas  connly. 

The  day  before  the  goods  were  stolen  these  persons  went 
to  Cabool,  a  station  on  the  Kansas  City,  Fort  Scott  ft  Mem- 
phis Bailroad  in  said  county,  for  the  purpose  of  getting  some 
com  that  was  being  shipped  to  them  at  that  place.  When 
they  got  there  they  drove  into  a  lot,  called  by  one  of  the  wit- 
nesses a  ^wagon-yard,''  nnhitched  thdr  teams,  and  remained 
TiBtil  the  following  day,  when  they  discovered  that  certain  of 
their  property  had  been  stolen.  Bncfs  property,  or  at  least 
a  part  of  it,  to  wit,  a  collar  and  bridle,  and  his  sacks  and  com, 
had  been  taken  by  him  from  bis  wagon  and  piled  up  in  a  shed. 
Purcell's  property  was  in  Hs  wagon.  Smith's  in  Keithley*s 
ehed  loft  in  the  wagon-yard,  and  fhe  property  of  Brackett, 
Townsley  and  Schoonover  in  different  places  in  the  wagon- 
yard.  "When  they  discovered  that  their  property  bad  been, 
stolen,  a  warrant  was  secured  for  the  arrest  of  John  W.  "**■ 
Farrow  and  Charles  Smith,  who  were  followed  a  few  miles 
in  the  country,  overtaken,  and  the  property  found  in  their 
possession  and  taken  from  tiiem,  and  they  put  under  arrest 
After  the  ojfficer  had  placed  them  under  arrest,  and  returned 
to  Cabool  with  them,  the  defendant  escaped,  and  was  not  ap- 
prehended again  for  several  days  fliereafter,  when  be  was  found 
at  Springfield,  Missouri. 

It  is  claimed  by  defendant  that  imder  13»  evidenee  be  could 
only  have  been  convicted  of  petit  larceny,  for  fhe  reason  that 
fhe  property  of  flie  different  owners  was  located  in  different 
places  at  the  time  It  was  stolen,  and  each  taking  a  separate 
and  distinct  offense,  and  as  the  value  of  the  property  iaken 
from  any  one  place  did  not  amount  in  value  to  as  mucSi  aa 
dirty  dollars  he  could  not  be  convicted  of  grand  larceny. 

The  stealing  of  different  articles  of  property,  belonging 
to  different  persons  at  different  times,  constitutes  different 
offenses,  but  where  the  stealing  of  different  articles  of  prop- 
erty is  at  the  same  time  and  place  so  that  the  transacticfn  is  the 
same,  it  is  but  one  offense,  although  the  property  stolen  may 
belong  to  different  persons. 

In  Lorton  T.  State,  7  Mo.  65,  87  Am.  Dec.  179,  ft  is  said: 
^TThe  stealing  of  sev^al  articles  of  property,  at  flie  same  time 
and  place,  undoubtedly  constitutes  but  one  offense  against  the 
laws,  and  the  circumstance  of  several  ownerships  cannot  in- 
Giease  or  mitigate  the  nature  of  the  offense'':  Wilson  v.  State,  45 
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Tex.  76,  23  Am.  Bep.  602;  State  ▼.  MorpUn,  87  Ma  373.  The 
same  role  is  announced  in  Nichols  t.  Commonwealth,  78  Ky. 
180. 

But  where  property  belongs  to  different  persons,  and  is 
located  at  different  places^  as  in  the  case  at  bar,  each  asporta- 
tion with  intent  to  steal  constitutes  a  different  offense,  al- 
though the  thefts  may  all  have  been  committed  in  rapid  aue- 
oession,  and  in  pursuance  of  a  formed  design  to  steal. 

^^  In  this  case  it  was  impossible,  in  consequence  of  the  dif- 
ferent locations  of  the  property,  that  it  could  all  have  been 
taken  at  the  same  time,  and  as  the  property  stolen  from  any  one 
place  was  not  of  the  value  of  thir^  dollars  or  more,  there  was 
no  evidence  authorizing  an  instruction  for  grand  larceny. 

Defendant  asked  the  court  to  instruct  the  jury  aa  follows: 
^9.  The  court  instructs  the  jury  that  in  arriving  at  flie  tbIim 
of  the  property  charged  to  have  been  stolen  you  are  not  to 
be  governed  by  the  value  of  the  property  to  the  owner,  but  ymi 
will  be  governed  by  what  the  evidence  shows  said  property  to 
have  been  actually  worth  on  the  open  market* 

The  court  refused  the  instruction  as  asked,  struck  out  tha 
words  at  the  conclusion  of  the  instruction,  "on  tlie  open  market,** 
then  gave  it  aa  amended  over  the  objection  and  exception 
of  defendant  It  is  insisted  that  the  action  of  the  court  in 
this  regard  was  error,  and  that  the  standard  of  valua  was  not 
what  the  property  was  worth  to  its  owners,  but  what  it  would 
have  brought  in  open  market 

Aa  a  general  rule^  the  market  value  of  goods  stolen^  sv 
that  for  which  similar  goods  are,  at  the  time  and  place  of  the 
theft,  commonly  in  the  markets  bought  and  sold,  is  the  stand* 
ard  of  value.  But  where  things  stolen  have  no  marketaUs 
value- for  instance,  a  second-hand  coffin  (State  t.  Doepke,  68 
Mo.  208,  30  Am.  Rep.  785),  or  second-hand  clothing  (Pratt 
V.  State,  85  Ohio  St  614,  35  Am.  Bep.  617;  Printz  v.  People, 
42  Mich.  144,  36  Am.  Bep.  437,  3  IS.  W.  306),  or  brood  sows 
(State  V.  Walker,  119  Mo.  467,  24  S.  W.  1011),  the  owner  may 
testify  to  the  actual  value  of  the  property  regardless  of  any 
market  value  for  it  In  the  case  at  bar  there  was  no  evidence 
that  any  of  the  artides  described  in  the  indictment  had  a  mar- 
ketable value,  but  all  of  the  evidence  was  directed  to  their  actual 
value,  hence  no  error  was  committed  in  amending  the  instruction 
and  in  giving  it  aa  amended :  State  v.  Walker,  119  Mo.  467,  24 
S.  W.  1011«    There  was  no  evidence  to  authorise  it 
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^^  The  indietment  is  in  {he  usual  form,  and  free  horn  sab- 
•tanfial  objection.  For  the  error  of  the  court  indicated  the 
judgment  is  reversed  and  the  cause  remanded. 

Sherwood,  P.  J.,  and  Gantt^  J.,  concur. 


LARCBNY.— THB  THBFT  OF  SEVBRAL  ASl^IOIiBS  at  one 
and  the  same  time  and  place  constitutes  but  one  crime,  though 
tbey  belong  to  different  owners.  It  is  otherwise  if  the  theft  Is  at 
different  and  distinct  times  and  places  on  the  same  expedition,  from 
tbe  same  or  different  owners:  State  ▼•  Bmery,  68  Vt  109,  54  Am.  St. 
Bep.  878^  34  AU.  432. 

LARCBNY.— THB  MARKET  VALUB  of  an  article  Stolen,  and 
not  Its  original  cost,  is  the  test  by  which  to  determine  t]ie  grade  of 
the  larceny:  Burrows  t.  State,  137  Ind.  474,  45  Am.  St  Rep.  210, 
87  N.  B.  271;  State  y.  Doepke,  68  Mo.  206^  80  Am.  Rep.  785.  But 
in  Prints  t.  People,  42  Mich.  144,  86  Am.  Rep.  487,  8  N.  W.  806^ 
It  to  held  that  the  owner  may  testify  as  to  the  yalue  of  a  seal- 
tfdn  doak  that  she  has  worn,  having  priced  similar  articles. 


STATE  T.  LATTON. 

1160  Ho.  474,  61  8.  W.  171.] 

OONSTITUTIONAL  LAW— PURE  FOOD  LAWS.— The  legls- 
latnre  has  no  constitutional  right  to  absolutely  prohibit  a  person 
from  selling,  or  offering  for  sale,  an  article  for  food  or  drink,  if 
tt  Is  one  so  universaUy  conceded  to  be  wholesome  and  Innocuous 
that  the  court  may  take  Judicial  notice  of  it;  but  it  does  have  a 
right  to  either  regulate  or  prohibit  such  sale,  if  there  Is  a  dispute 
as  to  the  fact  of  the  article's  wholesomeness  for  food  or  drink. 

CONSTITUTIONAL  LAW— PROHIBITING  USB  OF  ALUM 
IN  BRBAD.— When  there  is  a  sharp  conflict  of  testimony  as  to  the 
noxious  or  Innocuous  character  of  alum  baking-powders,  a  court 
cannot  take  judicial  notice  that  these  powders  are  a  perfectiy  in- 
nocuous preparation,  and  cannot,  therefore,  declare  that  the  legis- 
lature, in  prohibiting  the  use  of  alum  in  bread,  transcended  its  con- 
stitutional authority. 

STATUTES  —  UNCONSTITUTIONALITY  OF  — QUBSTION 
OF  FACT.— A  statute  is  not  to  be  declared  Toid;  on  the  ground  of 
unconstitutionality,  unless  the  violation  of  the  constitution  is  so 
manifest  as  to  leave  no  room  for  reasonable  doubt  Its  constitution- 
aUty  cannot  be  made  to  depend  upon  a  question  of  fact. 

STATUTES— ACT  PROHIBITING  THB  USB  OF  ALUM  IN 
ABTICLBB  OF  FOOD  OR  DRINK— WHEN  CONSTITUTIONAL.^ 
An  act,  making  it  unlawful  to  manufacture,  seU,  or  offer  to  sell, 
any  article,  compound,  or  preparation  for  the  purpose  of  being  used, 
or  which  to  Intended  to  be  used,  in  the  preparation  of  food,  in  which 
article,  compound,  or  preparation  '^there  is  any  arsenic,  calomel,  bis- 
muth, ammonia,  or  alum/*  Is  not  unconstitutional,  though  the  act 
to  obviously  aimed  at  what  to  known  as  "alum  baking-powders,^ 


4B8  Ajcebioak  Statb  Bbfobsb,  Vol.  83.    X^'^^'^^'^V 


where  tfaere  5b  wadh  «  ^hnrp  'eoofllct  of  testtmuBj  ts  to  their 
■ameneBB  «r  mhMlthfuUiefis  that  a  court  cannot  take  Judicial  iwtiea 
that  they  are  unwholesome  or  unhealthtuL 

Seddon  ft  Blair  and  Stanley  Stonei^  for  the  appeUani. 

Edward  C.  Crow,  attorney  general,  Sam  B.  Jefibries,  aasistant 
attorney  general^  and  Stewart^  Chumingfaam  ft  Elioi^  for  tlie 
state. 

^*  GANTT,  J.    On  the  fliirHefli  day  of  August,  1899,  flie 
assistant  prosecuting  attorney  of  the  St  Louis  court  of  crimi- 
nal correction  lodged  in  that  court  the  following  infocmaiion 
against  Whitney  Layton  of  said  city:  Richard  Johnston^  as- 
sistant prosecuting  attorney,  of  ^^  the  St  Louis  court   of 
criminal  correction,  now  here  in  court,  on  hehalf  of  tibe  state 
of  Missouri,  information  makes  as  follows:    That  Whitnej 
Layton  in  the  cily  of  St  Louis,  on  the  twenty-eighth  day  of 
August,  1899,  then  and  there  doing  business  in  this  state,  did 
unlawfully  manufacture,  sell  and  offer  to  sell  a  certain  com- 
pound and  preparation,  to  wit,  Layton's  Health  Food  Baking 
Powder,  which  said  compound  and  preparation  was  so  manufac- 
tured and  sold  for  the  purpose  of  being  used  and  was  intended 
by  said  Layton  to  be  used  in  the  preparation  of  food,  in  which 
said  compound  and  preparation,  so  manufactured  and  sold, 
there  wss  slum.    Contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state,''  etc    The  defendant  was  arrested  and  entered  Us 
plea  of  not  guilty.    A  jury  was  waived  and  the  cause  tried  to  liie 
court 

At  the  trial  the  staters  fepresentative  filed  and  read  in 
evidence  the  following  stipulation:  'Tor  the  purpose  only  of 
the  trial  of  this  cause,  and  at  said  trial  the  defendant  Whitnej 
Layton,  for  a  stipulation  covering  a  part  of  the  facts  in  the 
above-entitled  case,  admits  that  in  the  dty  of  St  Louis,  Ifis- 
soTiri^  on  the  twenty-eighth  day  of  Angost,  1899,  he,  the  de- 
fendant, then  snd  there  doing  business  in  the  state  of  Missonzi^ 
did  manufacture,  seU,  and  offer  to  sell  to  J.  M.  Houston  Grocery 
Company,  then  doing  business  at  said  city,  a  certain  compound 
And  preparation,  to  vrit,  one  case  contidning  two  dozen  one- 
|>ound  cans  of  baking-powder,  known  and  designated  as  Lay- 
ton's  Health  Food  Baking  Powder,  whidi  said  compound  and 
preparation,  so  manufactured,  sold,  and  offered  for  sale  by  him 
'er  the  purpose  of  its  being  used  and  was  intended  bj  defendant 
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mod  by  laid  J.  M.  Honskm  Oiooery  drnpsBy  io  be  med  in  fhe 
prepfuntioii  of  loodL  ^^^  Defendant  fnitharadinitB  that  in  ssdd 
compoimd  and  preparation  w  mannfactmed,  sold^  and  ofiered 
to  be  sold  by  him  there  was  aliim,  and  that  the  faet  that  the 
same  contained  alum  was  then  well  known  to  defendant;  and  it 
is  farther  agreed  and  stipulated  that  at  the  trial  of  thia  case 
eillier  parfy  naj  offer  any  otiier  efidenoe  not  ineonflustent  with 
the  above  facts  which  he  may  deem  material,  relevanty  and 
competent  in  the  caae,  subject  to  objection  by  the  other  party  to 
ita  materiality,  rdeyaiicy  or  competency*^  The  prosecution 
tiien  rested. 

The  defendant  th^i  offered  endenoe  tending  to  establieh  the 
following  facts:  Baidng-powders  have  been  in  use  for  more 
than  fifty  years.  They  are  intended  to  furnish  to  the  people  a 
simple,  cheap,  efficient  and  wholesome  leavening  agent  in  the 
cooking  of  food,  as  a  substituto  for  yeast,  which  is  a  very  slow 
and  more  expensive  leavening  agent,  and  one  which  requires 
considerable  intelligence  in  the  code  to  use  successfully.  All 
baking-powders  famish  this  leavening  agent  in  the  fonn  of 
carbon  dioxide  (carbonic  add  gas),  whidi  is  given  off  from  the 
baking-powder  in  preparing  and  cooking  food.  This  gas,  being 
liberated  in  the  dough,  forms  bubbles  which  take  permanent 
form  in  the  baked  bread,  thus  making  it  light  and  porous.  All 
baking-powders  in  thdr  essential  features  are  the  same.  They 
all  supply  this  leavening  agent  (dioxide  of  carbon)  by  freeing 
it  frcmi  bicarbonate  of  soda.  They  differ  in  the  noness^itial 
manner  in  which  this  carbon  dioxide  is  released  from  the 
bicarbonate  of  soda.  There  are  three  dasses  of  baking-pow- 
ders known  to  commerce,  viz.,  the  cream  of  terter  baking-pow* 
ders,  the  phosphate  baking-powders,  and  the  alum  baking-pow- 
ders. 

The  cream  of  tartar  powders  are  composed  of  bicarbonate 
of  soda  and  cream  of  tartar  (bicarbonate  of  potassium),  mixed 
^^^  with  sterch  as  a  filler.  The  soda  and  cream  of  tarter  are 
combined  in  such  proportions  that  when  they  are  united  together 
in  the  presence  of  water,  in  the  process  of  cooking,  they  react 
upon  ^ich  other,  and  free  the  carbon  dioxide  which  leavens 
the  bread.  The  resulting  product  left  in  the  bread  after  cook- 
ing is  Bochelle  salto,  a  purgative  agent 

In  the  phosphate  powders  the  active  agent  is  the  phoB« 
phato  of  caldum,  whidi  unites  with  the  bicarbonate  of  soda  and 
liberates  the  dioxide  of  carbon,  the  leavening  agent 
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Tlie  ahuD  powden,  as  tbcj  do  not  difiEer  from  the  cream 
of  tartar  powden  in  the  main  eassitial  featniea  of  a  baking- 
powder^  to  wity  flie  liberation  of  the  carbon  dioxide  from 
bicarbonate  of  aodinm,  bnt  merely  in  the  nonessential  mode  of 
liberating  the  gaa,  do  not  diifer  from  eadh  other  essentially. 
In  the  phosphaio  alom  powders^  phosphate  of  caldnm  is  nsei 
to  aid  in  liberating  fnan  the  bicarbonate  of  soda  the  gaa,  the 
leadening  agents  tte  essential  thing. 

The  straight  almn  baking-powders  are  omipoGed  of  bicar- 
bonate of  soda  and  a  double  sulphate  salt  of  sodinm  and  alunu- 
nimiy  which  technically  ia  not  alum  at  all  bnt  ia  popularly 
called  soda  alnrn^  with  starch  aa  a  filler  ot  carrier.  The  alum 
and  the  bicarbonate  of  soda  are  mixed  in  such  proportions  that 
in  the  cooking  process  the  carbon  dioxide  is  released  as  a  leaT- 
ening  agents  aa  in  the  caae  of  the  cream  of  tartar  baking-pow- 
ders. The  resulting  products  are  sulphate  of  sodium  and 
hydroxide  (hydrate)  of  aluminum. 

The  OTidence  of  defendant  tended  to  ahow  that  none  of 
the  products  left  in  the  food  cooked  with  alum  baking-pow- 
ders are  at  all  injurious  to  the  human  syBtenu 

The  evidence  ehows  that  the  trade  in  alum  baking-powders 
aa  a  trade  has  given  entire  satisfaction  to  the  people.  Alum 
baking-powders  are  nearly  as  standard  an  artide  as  flour  or 
sugar.  They  are  to  be  found  upon  the  shelves  of  every  grocery 
^^  store,  not  only  in  Missouri  but  in  the  TTnited  Statea. 
They  were  first  introduced  about  1870.  In  spite  of  the  fiercesi 
competition  and  most  hostile  rivalry  upon  the  part  of  man- 
ufacturers of  cream  of  tartar  powders,  who  the  evidence  showa 
have  used  every  effort  to  prejudice  the  mind  of  the  public  by 
every  manner  of  advertisements  and  representations,  the  trade 
rapidly  expanded  until  it  haa  now  readied  vast  proportions. 
The  evidence  tended  to  show  that  alum  baking-powder  sold  in 
the  United  States  last  year  amounted  to  not  few^  than  one 
hundred  and  twenty  million  pounds  and  involved  an  enormous 
expenditure  in  its  manufacture  and  distribution.  The  defend- 
ant's evidence  also  tended  to  show  that  not  only  waa  the  partic- 
ular case  of  baking-powder  known  as  'Tjayton's  Health  Food," 
for  the  sale  of  which  he  was  prosecuted,  but  also  all  alum  bak- 
ing-powders in  general  are,  and  always  have  been^  healthful  and 
wholesome  adjuncts  in  the  preparation  of  human  food.  The 
evidence  tends  to  show  that  no  one  had  ever  either  heard  of,  or 
had  known  of,  a  single  case  where  the  health  of  a  single  human 
being  had  been  injured,  or  had  been  supposed  to  have  been 
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injured,  by  lihe  use  of  alum  baking-powder  in  {he  preparation  ol 
food,  and  fhat  fhe  trade  in  alum  baking-powders,  as  a  trade;, 
prior  to  the  passage  of  this  law,  was  an  honest  and  lawful  busi- 
ness in  a  generally  harmless  and  useful  preparation  used  as  an 
adjunct  in  the  cooking  of  food.  The  manufacturers  and  sellers 
of  both  such  powders,  cream  of  tartar  and  alimi,  have  been  en- 
gaged in  competition  with  each  other  in  furnishing  to  the  peo- 
ple from  bicarbonate  of  soda  a  leayening  agent  for  cooking 
bread,  cake,  eta  They  differ  only  in  the  nonessential  man- 
ner of  freeing  the  gas.  That  the  trade  in  cream  of  tartar 
powders  has  been  practically  monopolized  by  the  Boyal  Bak- 
ing Powder  Company,  which  controls  the  cream  of  tartar  mar- 
ket 

To  all  of  this  evidence  counsel  for  the  state  objected  ^^ 
when,  it  was  offered,  on  the  ground  that  in  view  of  the  stipula- 
tion made  between  the  parties,  which  was  read  by  the  state  in 
making  its  case,  all  evidence  which  might  be  offered  by  the 
defendant  in  his  defense  would  be  irrelevant  and  immaterial. 

The  court,  at  the  time  of  the  objection,  announced  it  would 
not  then  rule  upon  the  objection,  but  would  hear  the  evidence 
•ubject  to  such  objection  and  would  at  the  end  of  the  case 
announce  its  ruling,  and,  if  it  concluded  the  objection  was  well 
taken,  would  rule  out  all  of  such  evidence. 

On  the  other  hand,  the  state,  in  rebuttal,  offered  much  evi- 
dence by  distinguished  chemists  and  physicians  that  alum  in 
^e  quantities  usually  used  in  the  preparation  of  baking-pow- 
ders was  and  is  injurious  to  health;  that  while  it  assists  in 
liberating  the  carbonic  acid  gas  and  thus  makes  the  bread 
light,  there  is  a  residuum  of  alumina  left  in  the  bread  which  is 
solvable  and  enters  into  the  system  and  acts  as  an  astringent 
and  is  deleterious;  that  there  was  a  general  prejudice  in  the 
minds  of  the  public  against  alum  powders ;  that  while  the  sale 
of  alum  powders  was  very  enormous  people  generally  were 
not  advised  that  they  were  purchasing  alum  powders. 

After  all  the  evidence  was  in,  the  court  sustained  the  ob- 
jection of  the  state  and  excluded  all  defendanfd  evidence  as 
irrelevant  and  immaterial  to  the  issue  in  the  case.  To  which 
the  defendant  duly  excepted  at  the  time. 

Every  item  of  the  evidence  offered  by  defendant  was 
avowedly  introduced  for  the  purpose  of  showing  that  the  stat- 
ute under  which  defendant  was  prosecuted  was  miconstita«> 
tional  and  void,  which  contention  the  court  overruled,  and  f oundi 
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defendant  guilty.      'Rie  Bbitste  irhicb  defendant  h  diaiged 
t»  have  violated  is  liie  act  of  May  11,  1B99,  and  is  as  follows: 

^An  Act  to  Prevent  the  Use  of  TJnhealtliy  Chemicals  or  Sub* 
stances  in  the  Preparation  or  Manuf actnre  of  snj  Article 
TTsed  or  to  he  Used  in  the  Preparation  of  Food. 
^^  ''Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Hissonri  as  follows: 
'^Section  1.    That  it  shall  be  nnlawfol  for  any  person  or 
corporation  doing  business  in  this  state  to  manofaetnrc^  seU, 
or  offer  to  sell«  any  article,  compound,  or  preparation,  for  the 
purpose  of  being  used,  or  which  is  intended  to  be  used,  in  the 
preparation  of  food,  in  which  article,  compound,  or  prepara- 
tion there  is  any  arsenic,  calomel,  bismuth,  ammonia,  or  alum. 

''See.  2.  Any  person  or  corporation  violating  the  provi- 
sions of  this  act  shall  be  deemed  guilty  of  a  misdemeanor  and 
Bball,  upon  conviction,  be  fined  not  less  than  one  hundred  dol- 
lars, which  shall  be  paid  into  and  become  a  part  of  the  road 
fund  of  the  county  in  which  such  fine  is  collected. 
''Approved  May  11,  1899.'' 

The  defendant  asked  various  declarations  of  law  to  the 
effect  that  the  legishtture  could  not  arbitrarily  declare  lis 
business  unlawful,  which  were  refused  and  he  saved  his  ^- 
ceptions,  and  in  due  time  filed  his  motions  foe  new  trial  and  in 
arrest,  which  were  likewise  overruled. 

As  already  indicated  in  the  statement  of  the  case,  Uie  ona 
great  question  upon  this  record  is  the  constitutionality  of  tha 
act  of  May  11,  1899,  making  it  a  misdemeanor  in  this  state 
''for  any  person  or  corporation  doing  business  in  this  state  to 
manufacture,  sell,  or  offer  to  sell  any  article,  compound,  or 
preparation  for  the  purpose  of  being  used,  or  which  is  intended 
to  be  used,  in  the  preparation  of  food«  in  which  article,  eom- 
pound  or  preparation  there  is  any  •  «  •  •  alum.^ 

The  act  was  obviously  aimed  at  what  is  known  as  ''alum 
baking-powders/'  While  the  act  also  condemns  the  use  of 
arsenic,  calomel,  bismuth,  and  ammonia  in  baking-powders, 
there  is  not  the  slightest  evidence  that  either  of  these  poisons 
or  substances  is  ever  used  in  the  preparation  of  baking-powderB 
in  the  ordinary  trade  by  reputable  dealers  and  merchants,  ^^ 
where  the  evidence  which  the  court  heard,  but  £nally  ex- 
cluded in  making  up  its  verdict  and  judgment,  disdosed  that 
alum  it  and  has  been  for  more  than  a  quarter  of  a  centnry  an 
ingredient  in  the  preparation  of  baking-powders;  that  baking- 
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powdeEB  contaiiiiii^  alum  in  soma  degree  axe  luei  to  an  enor- 
mous extent;  that  not  less  than  one  himdred  and  twenty  million 
pounds  of  eueh  powders  hsye  been  sold  in  the  United  States 
in  the  jear  next  preceding  the  filing  of  the  information  in  this 


The  defendunt  iff  a  msiomf  actiuer  of  a  baking-powder  known 
mm  ^^XAjtoHr's  Health  food  Baking  Powder/'  and  after  the  act 
of  May  U,  1899,  if  yalid^  wessi  inta  ottecl^  &M  it  case  of  said 
baking-powder  in  the  city  <rf  Si  LoulSi. 

The  coxKstitntioiialiiy  of  the  act  ia  assailed  on  two  groonds: 
1«  That  it  nolates  section  28,  artide  4  of  th6  constitution  of 
Missouri;  9.  That  it  conflicts  with  sectioais  4  and  30  of  article 
2  of  the  eonstitation  ol  MissonrL 

It  is  a  trite  saying  that  when  the  eourts  are  called  npon 
to  dedde  that  an  act  of  tho  Ipgislatrue  yioktes  the  organio 
law  they  start  witii  every  presumption  in  favorof  the  validity 
of  the  statatftr  This  much  we  owe  to  a  co-ordinate  branch  of 
tlie  goTcmm^it,  upon:  which  the  peojde  in  the  eonstitation  have 
oonf  erred  the  law-making  power. 

The  light  and  powear  ol  the  courts  under  our  peculiar 
form  of  gorenment  to  declare  a  solemn  and  formal  act  of  the 
I^ifilatnre  invalid  arises  not  out  of  any  supposed  or  assumed 
Bnperi(»ity  of  the  judicial  department  over  that  of  the  legis- 
lati^  braneh  of  the  government,  but  is  founded  upon  the  fact 
that  the  constitution  is  the  organio  law  which  defines  the 
linutationa  of  all  branches  of  the  government  and  ia  the  su- 
preme law  by  which  the  acts  of  all  branches  of  the  government 
must  be  tested,  and  in  the  very  nature  of  things  the  judiciary 
must,  in  performing  its  functions,  determine  whether  the  legis- 
lative enactment  is  in  harmony  with  the  supreme  law, 

^^®  Proceeding  a  step  farther,  it  must  be  conceded  that  the 
validity  of  the  act  in  question  must  be  referable  to  what  we 
denominate  the  police  power  of  the  state,  and  that  the  legis- 
hitore  is  clearly  the  department  of  the  government  which  is 
authorized  to  exercise  the  police  power. 

Under  forma  of  government  where  limitations  upon  exee- 
ntive  and  legislative  powers  do  not  exist,  there  is  no  restric- 
tkm  upcm  this  necessary  function  of  government,  but  under 
e«r  federal  and  state  governments  limitations  axe  to  be  found 
in  our  written  e<mstitutiona. 

Said  the  supreme  court  ai  the  United  States  ia  Mugjier  v. 
Kansas,  123  U.  S.  661, 8  Sup.  Ct  Bep.  397 :  'It  does  not  foUow 
thai  every  statute  enacts  ost^Diaibly  for  the  promotion  of  these 
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ends  IB  to  be  accepted  aa  a  legitimate  exertion  of  the  police 
powers  of  the  state.    There  axe,  of  necessity,  limits  beyond 
which  legislation  cannot  rightfully  go.    While  every  possible 
presumption  is  to  be  indulged  in  favor  of  the  vaUdily  of  a 
statute  (Sinking  Fund  Gases,  99  XT.  8.  700-718),  tiie  oourts 
must  obey  the  constitution  rather  than  the  law-making  depart- 
ment of  the  govermnent^  and  must,  upon  their  own  responsi- 
bility, determine  whether,  in  any  p«trticular  case,  these  limits 
have  been  passed.    To  what  purpose,'  it  was  said  in  Maibury 
T.  Madison,  1  Cranch,  187-176,  'are  powers  limited,  and  to 
what  purpose  is  that  limitation  committed  to  writing,  if  these 
limits  may,  at  any  time,  be  passed  by  those  intended  to  be 
restrained?    The  distinction  between  a  government  with  lim- 
ited and  unlimited  i>owers  is  abolished,  if  those  limits  do  not 
confine  the  persons  on  whom  they  are  imposed,  and  if  acts 
prohibited  and  acts  allowed  are  of  equal  obligation.'    The 
courts  are  not  bound  by  mere  forms,  nor  are  they  to  be  misled 
by  mere  pretenses.    They  are  at  liberty — ^indeed,  are  under 
a  solemn  duty — ^to  look  at  the  substance  of  things,  whenever 
they  enter  upon  the  inquiry  whether  the  legislature  has  ^•^ 
transcended  Uie  limits  of  its  authority.    If,  therefore,  a  stat- 
ute purporting  to  have  been  enacted  to  protect  the  public 
health,  the  public  morals,  or  the  public  safety,  has  no  real  or 
substantial  relation  to  those  objects,  or  is  a  palpable  invasion 
of  rights  secured  by  the  fandamental  law,  it  is  ttie  duty  of  the 
courts  to  so  adjudge,  and  thereby  give  effect  to  the  constito- 
tion." 

Accepting  this  statement  of  the  rights  and  duties  of  fha 
respective  departments,  we  are  brought  to  the  contention  of  the 
parties  to  this  record. 

The  defendant  insists  that  the  compound  prepared  by  him- 
self and  other  manufacturers  as  and  for  a  baking-powder  is  a 
perfectly  healthfnl  article,  that  had  been  in  general,  indeed 
universal,  use  in  this  state  and  throughout  the  United  States 
for  thirty  years.  That  these  so-called  alum  baking-powdere 
have  proven  acceptable  as  a  common  household  artide,  as  a 
most  useful  adjunct  to  the  cooking  process;  that  during  all 
that  time  not  a  single  instance  had  occurred  in  whidi  a  single 
person  had  been  rendered  sick  or  suffered  in  health  from  their 
Qae;  that  they  had  become  so  acceptable  to  the  bakers  and  houso- 
^Tes  of  the  land  that  their  production  and  ssle  amounted  to 
One  hundred  and  twenty  million  pounds  in  a  single  year;  that 
Up  more  objection  could  be  urged  against  their  use  as  h&ng 
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deleterious  than  can  be  and  baa  been  urged  by  vegetariani 
against  the  use  of  meat,  or  by  certain  persons  against  the  com- 
mon table  salt  or  the  use  of  wheat  bread,  and  that  it  is  no 
more  liable  to  adulteration  than  flour  or  sugar.  He  urges  that 
to  strike  down  this  great  industry  in  view  of  its  recognized 
harmlessness  is  an  arbitrary  and  unwarranted  attempt  to  ex- 
ercise the  police  power  of  the  legislature. 

On  the  other  hand,  the  state  insists  that  section  4  of  our 
bill  of  rights  which  provides  ''that  all  constitutional  govern- 
ment is  intended  to  promote  the  general  welfare  of  the  people; 
^^  that  all  persons  have  a  natural  right  to  life,  liberty,  and  the 
enjoyment  of  the  gains  of  their  own  industry;  that  to  give 
security  to  these  things  is  the  principal  office  of  government, 
and  that  when  government  does  not  confer  this  security  it 
faile  of  its  chief  design,**  and  section  80  of  the  bill  of  rights 
which  ordains  **that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property,  without  due  process  of  law,**  are  not  in- 
fringed by  this  act;  that  ''the  constitution  does  not  guarantee  or 
give  to  any  person  the  right  to  manufacture  or  sell  any  chem- 
ical or  substance  which  the  legislature  has  declared  to  be  un- 
healthy and  has  forbidden.**  The  state's  counsel  further  in- 
sists ttiat  the  judgment  of  the  criminal  court  is  in  conformity 
with  the  decision  of  this  court  in  State  ▼•  Addington,  77  Mo. 
110,  which  case  they  insist  involved  eveiy  essential  feature  of 
the  case  at  bar. 

In  State  t.  Addington,  77  Mo.  110,  the  defendant  was  prose- 
cuted under  the  statute  of  this  state  of  March  24,  1881,  en- 
titled, "An  act  to  prevent  the  manufacture  and  sale  of  oleagi- 
nous substances,  or  compounds  of  the  same,  in  imitation  of  the 
pure  dairy  products.** 

In  sustaining  that  statute,  this  court  stated  concisely  the 
ground  upon  which  it  rests,  as  follows:  'The  central  idea  of 
the  statute  before  us  seems  very  manifest;  it  was,  in  our  opin- 
ion, the  prevention  of  facilities  for  selling  or  manufacturing 
a  spurious  article  of  butter,  resembling  the  genuine  article  so 
closely  in  its  external  appearance  as  to  render  it  easy  to  de- 
ceive purchasers  into  buying  that  which  they  would  not  buy 
but  for  the  deception.  The  history  of  l^islation  on  this  sub- 
ject, as  well  as  the  phraseology  of  the  act  itself,  very  strongly 
tend  to  confirm  this  view.  If  this  was  the  purpose  of  that 
enactment,  we  discover  nothing  in  its  provisions  which  en- 
ables us  to  say  that  the  legislature  exceeded  the  power  conr- 
fided  to  that  department  of  the  government;  ^^  and  unless 
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WB  cm  mj  ^td%  ve  caouut  hflid  fha  act  as  being  anything  kas 
thaniaUd.'' 

Commenting  mpon.  this  derieion  Tkdonaiiy  m  hk  woric  on 
'Tiimitatioiia  of  Poliae  Ti^wa,**  paga  296,  aaya:  '"Bat  the  only 
talid  objection  to  ita  safe  ia  tke  doae  leaemblanoa  to  goiuina 
butter,  and  the  eonaeqnent  opportaaity  for  the  perpetration 
of  fraud.  And  thia  waa  thft  aele  ground  upon  which  the  con- 
atitutionality  ol  the  law  waa  euataiaed  by  the  supreme  court 
of  MiasourL'* 

In  State  T.  Bodatrudc,  138  Ho.  866,  38  8.  W.  317,  State 
T.  Addingt<»i,  77  Mo.  110,  waa  reviewed  by  the  same  judge 
who  wrote  the  <qpinion  in  that  case,  and  aa  eonfirmiug  the 
Tiew  talraa  of  that  case  by  Tiedemaa^  we  quote:  '^e  eonaider 
that  the  state  haa  the  same  right  to  forUd  and  punidi  the 
manufacture  et  counterfeit  butter  fliat  it  haa  to  lorbid  end 
punish  the  manufacture  of  counterfeit  coin.  The  like  Tiew  vae 
taken  by  ua  of  the  validity  of  the  act  of  1881,  in  relation  to  the 
manufacture  or  aale  of  imitati^^n  butt»  (State  t.  Addington^ 
77  Mo.  110),  tfa(»gh  file  Litter  act  contained  na  such  pnH 
TiaioDB  aa  are  contained  in  aeetioa  8  of  the  present  aet^ 

It  will  be  obeerred  &at  the  court  dwdia  in  both  casea  wpcei 
tiie  fad  that  in  both  aeta  'Hhe  evidesit  object  and  dominatiiig 
idea  waa  to>  prevent  the  manufactnie  or  side  of  &  spurioue  ar- 
ticle of  butter,''  and  upon  thia  ground  we  still  have  no  hesH 
tancy  in  holding  that  such  legislation  is  clearly  yalid. 

Such,  also,  waa  the  ruling  in  People  t.  Acenaberg,  105  N.  Y« 
183,  5»  Am.  B^p.  483, 11  N.  K  277,  in  whick  the  act  waa  en- 
titled, ''An  act  to  prevent  deception  in  the  aale  of  dairy 
products,''  and  it  was  forbidden  to  sell  any  article  ^^  imitatioii 
or  semblance  or  designed  to  take  the  place  of  natural  butter." 

In  People  t.  Marx,  98  N.  Y.  877,  58  Am.  Sep.  34^  8  N.  EL 
89,  the  court  of  appeals  held  an  act  of  the  legislature  invalid 
which  made  the  manufacture  eat  of  any  oleaginous  substance 
or  compound  other  ^'  than  that  produced  from  unadulterated 
milk  and  cream,  any  article  designed  to  take  the  place  of  but- 
ter,, ete.  Judge  Sapallo^  in  the  course  of  the  opinion,  after 
stating  that  the  evidence  discLoaed  that  oleomargarine  waa  m 
perfectly  healthful  and  pure  article  of  food,  says:  ''One  of  the 
learned  judges  who  delivered  opinions  at  the  general  term  en<- 
deavored  to  sustain  the  act  on  the  ground  that  it  was  intended 
to  prohibit  the  sale  of  any  artificial  eompound,  aa  genuine  but- 
ter or  eheese  made  from  unadulteraited  milk  or  cream.  That  it 
waa  the  design  to  deceive  which  the  law  renda!ed  criminaL    If 
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that  wexe  a  correct  interpretation  of  the  act,  we  ahonld  concur 
irith  the  learned  judge  in  his  conclusion  as  to  its  yaliditf,  but 
we  could  not  concur  in  his  further  view  that  such  an  offense 
was  charged  in  the  indictment^  or  proved  on  the  trial.  The 
prohibition  is  not  of  the  manufacture  or  sale  of  an  article  de- 
signed as  an  imitation  of  dairy  butter  or  cheese,  or  intended 
to  be  passed  off  as  exiA,  but  of  an  artide  designed  to  take  the 
place  of  dairy  butter  or  cheeseu  Simulation  of  butter  is  not  the 
«ct  prohibited.^ 

Again  the  court  says:  ^t  appears  to  us  quite  dear  that 
Hhe  object  and  effect  of  the  enactment  were  not  to  supplement 
existing  provisions  against  fraud  and  deception  by  means  of 
imitations  of  dairy  butter,  but  to  take  a  further  and  bolder 
step,  and  by  absolutely  prohibiting  the  manufactoie  or  sale 
of  any  article  which  could  be  used  as  a  substitute  for  it,  however 
<ypenly  and  fiairly  fhe  diaracter  of  the  substitute  might  be 
eyowed  and  published,  to  drive  the  substituted  artide  fnnn 
fhe  markef^  and  protect  those  engaged  in  the  manufacture  of 
•dairy  products  against  the  competition  of  cheaper  substanoes, 
<»pable  of  being  applied  to  the  same  usee^  as  artielea  of  food.'' 
The  court  then  asks  the  question,  ''Who  will  have  the  temerity 
io  say  that  these  constitutional  prindples  are  not  violated  by 
«n  enactniient  which  absolutely  prohibits  an  important  branch 
'^^^  of  industry  for  the  sole  reason  that  it  Gompetea  with  an- 
-oflier,  and  may  reduce  the  price  of  an  article  of  food  for  the 
liuman  raoe?^    The  court  hdd  that  statute  unoonstitutionaL 

Judge  Dillon,  in  his  admirable  work  on  Municipal  Corpora- 
tions, fourth  edition,  section  141,  page  211,  in  a  note  to  the  text 
says :  ''We  cannot  refrain  from  expressing  our  full  concurrence 
in  the  views  and  conclusions  of  the  court  of  appeals  of  New 
York  in  People  v.  Marx.  .  •  •  .  The  Pennsylvania  act  of  1885, 
imder  which  Powell  was  convicted  (Powell  v.  Commonwealth, 
114  P^  Si  265,  60  Am.  Bep.  350,  7  AtL  913,  and  affirmed 
in  Powell  V.  Pennsylvania,  127  TJ.  S.  678,  8  Sup.  Ct.  Bep.  992, 
1257),makes  Ihe  manufacture  and  sale  of  oleomargarine, though 
open  and  unconcealed,  a  crime.  We  cannot  but  express  our  regret 
that  the  constitution  of  any  of  the  states  or  that  of  the  TTnited 
States  admits  of  a  construction  that  it  is  competent  for  a  state 
legislature  to  suppress  (instead  of  regulating),  under  fine  and 
imprisonment,  tiie  business  of  manufacturing  and  selling  a 
larmlees  and  even  wholesome  artide^  if  the  legislature 
chooses  to  affirm,  contrary  to  the  fact,  Ihat  the  public  health 
or  imblic  policy  requires  sudi  suppressioD.    The  xecord  of 
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the  conyictioii  of  Powell  for  sellingy  without  any  deception, 
a  healthful  and  nutritioui  article  of  food  makes  one's  blood 
tingle-" 

At  first  blush  the  decisions  in  the  Marx  and  Addington 
cases  may  appear  to  collide,  but  upon  a  doeer  view  it  will  be 
seen  that  the  court  of  appeals  distinctly  assents  to  the  doctrine 
upon  which  Judge  Sherwood  announces  the  Addington  case 
rests;  for,  speaking  of  the  effort  to  sustain  the  New  York 
statute  on  the  ground  ''that  it  was  intended  to  prohibit  the  Bale 
of  any  artificial  compound  as  genuine  butter  or  cheese  made 
from  unadulterated  milk  or  cream,  that  it  was  that  design  to 
deceive  which  the  law  rendered  criminal/'  Judge  Bapallo 
says:  '^f  that  were  a  correct  interpretation  of  the  act^  we 
should  concur  as  to  its  validity.'' 

^^^  As  the  oleomargarine  act  considered  in  the  Addingtcm 
case  prohibited  imitation  butter^  and  as  this  court  held  it  was 
Tslid  because  it  shut  the  door  against  the  designs  to  perpetrate 
fraud,  the  great  underlying  principle  of  both  cases  was  the 
same,  though  the  two  courts  might  differ  as  to  the  meaning  of 
the  words  of  the  two  acta. 

Does  the  act  of  May  11th,  making  it  penal  to  use  alum  in 
&e  preparation  of  baking-powders,  bring  it  within  the  reason 
of  State  T.  Addington,  77  Mo.  110?  In  the  Addiogton  case 
there  was  a  recognized  standard  for  the  article  which  the  legis- 
lature intended  to  protect  against  fraudulent  imitation,  to  wit, 
natural  butter  made  from  pure  dairy  products  or  unadul- 
terated milk,  and  in  accordance  with  our  dedsion  in  ihat  case 
we  held  that  statutes  enacted  to  prevent  Hie  imposition  of  a 
deception  upon  others  are  clearly  valid:  Cook  v.  State,  110  Ala. 
40,  20  South.  360;  Stolz  v.  Thompson,  U  Minn.  271,  46  N. 
W.  410;  State  v.  Marshall,  64  N.  H.  549,  15  AtL  210;  State  t. 
Newton,  50  N.  J.  L.  534, 14  AtL  604 ;  Commonwealth  v.  Hunt- 
ley, 156  Mass.  236,  SO  N.  K  1127;  State  v.  Horgan,  55  Minn. 
183,  56  N.  W.  688. 

But  the  question  raised  on  this  record,  while  a  kindred 
one,  is,  we  conceive,  different  It  seems  to  us  that  in  the 
nature  of  things  there  is  a  wide  difference 'between  legislation 
prohibiting  or  regulating  the  manufacture  and  sale  of  an 
article  which  is*  manufactured  with  a  design  to  imitate  a  stand« 
ard  or  superior  article,  and  pass  it  off  on  the  public,  which 
cannot  readily  detect  the  imposition,  for  something' different 
from  what  it  is,  and  the  manufacture  and  sale  of  an  article 
which  in  truth  and  fact  is  admitted  to  be  innocuous  and  health- 
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foil,  end  in  general  nae^  tnd  about  iriiich  tbere  is  nritW  seorecj 
or  imitation  of  another  artida  of  conceded  parity  and  whol^ 
0<nnenesB. 

The  Addington  and  similar  catea  settle  the  conatttntionalily 
of  the  f  oimer,  but  do  not  reach  the  latter.  As  the  case  ^^ 
at  bar  does  not  fall  within  the  reasoning  and  pnrvieir  of  the 
Addington  case,  that  case  does  not  reach  tiie  difficulty  here. 
The  statute  npon  which  fliis  prosecution  is  based  is  not  based 
upon  the  idea  of  imitation  of  one  article  by  another. 

No  baking-powder  is  recognised  as  the  standard,  as  is 
butter  from  unadulterated  milk  in  the  oleomargsrine  statute. 
Here  the  statute  must  be  upheld,  if  at  all,  upon  tiie  right  of 
iiie  legislatuie  to  make  all  needful  laws  to  preserve  the  public 
health. 

The  right  of  Uie  state  to  protect  Ihe  healtl^  morals,  and 
aaf elj  of  its  people  by  r^^tious  that  do  not  interfere  with 
the  cKecution  of  the  powers  of  the  general  goyemment  or 
Tiolate  rights  secured  by  the  constitution  of  the  United  States 
is  now  recognised  by  all  courts  in  this  conntry. 

It  is  peculiarly  a  legislative  function.  While  it  is  true 
that  there  are  limits  nnder  our  system  to  this  power,  we  must 
start  with  the  presumption  in  favor  of  the  act  WUle  we  do 
not  accede  to  the  proposition  that  the  legislature  can  arbitral^ 
ily  declare  any  article  of  food  in  general  use,  and  oonoededly 
wholesome  and  innocuous,  to  be  unhealthy,  and  its  produis 
tion  and  sale  a  crime,  and  wonld  have  no  hesitancy  in  dedar^ 
ing  such  an  act  void,  when  tiie  act  on  its  face  disdosed  itr 
arbitrary  and  unreasonable  character,  or  where,  as  in  People  v. 
Marx,  99  N.  Y.  377,  63  Am.  Bep.  84^  8  N«  EL  89,  when  euch  an 
act  is  diallenged  on  such  ground  it  is  admitted  by  the  state  that 
the  prohibited  article  is  innocuous  and  beneficial  in  itself,  and  is 
not  made  in  imitation  of  or  with  a  view  to  deceive  the  publii^ 
bnt  is  made  and  vended  without  secrecy  and  without  imitation 
of  any  other,  and  the  only  purpose  of  the  law  is  to  prevent 
oompetition,  still,  we  find  onrselves  confronted  in  this  case 
with  a  state  of  facts  essentially  different  from  tiiat  presented  to 
the  conrt  in  the  Marx  case. 

While  defendant  offered  much  evidence  to  show  tbBi  ^^ 
alum  baking-powders  were  a  nseful  and  harmless  preparation^ 
there  is  no  gainsaying  tiie  fact  that  llie  state  offered  much 
pertinent  testimony  of  the  contrary.  That  there  haa  long  ex« 
isted  a  strong  prejudice  against  the  use  of  alum  in  the  making 
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of  liMid  nrait  le  eoaoodedL    mh^Sbat  or  not  the  pzcjudioo  it 
well  f  onnded  k  another  mMtioL 

As  early  as  the  thirty-seyenth  year  of  fhe  reign  of  Gteorge 
HI,  Urn  Bntish  paxlisotnenl  abadlntely  prohibited  the  nae  of 
ahim  im  Hkm  making  of  bread:  Stata»  S7  Geoigs  in»  c  98,  sec 
2L    And  iiiespooli^  of  the  stctnte  it  was  held  indictable  to 
it  ia  huge  qiantities;  Bex  i;  Dixon,  4  Camp.  12.    Such 
still  to  ho  ^  statata  law  of  Enj^and:  Bread  Act,  1836; 
1  Chitty's  Bng.  Stats^  tit  '"Bxead"  and  ""Adulteration  of  Foods.'* 
Serend  states  of  onr  TJnioay  while  not  going  to  fhe  extreme 
of  our  general  assemUj^  have  statutes  passed  with  a  view 
to  Urn  protection  of  the  poblie  against  thne  alum  powders  by 
laqoiri^g  that  the  cuia  in  which  they  are  sold  shall  give 
notice  that  they    contain    alimi^    and  these  facts  have  been, 
sastamcd  as  fahdy  within  tiia  police  power  ctf  the  state.    This 
conrty  in  view  of  tlua  sharp  ooniliet  of  testimony  as  to  fhe  noot- 
ions  or  innoenona  Aaractsr  of  alnm  baking-powders,  cannot 
tska  jndhdal  notica  thai  ibssa  powders  aie  a  perfecQy  innocn- 
ons  preparation. 

Fnder  thsso  circiaaBtanfles,  thei^  an  we  to  hold  that  the 
fuuiL  of  erbBsinal  carraetkm  erred  in  not  passing  npon  the 
qnestioa  of  fact  tondeied  to  him  and  having  fonnd  the  fact^ 
kk  not  deciding  the  law  oooatitational  or  nnconstitational 
aecordini^y  as  it  appeared  to  him  to  be  harmful  and  ddeter* 
ioQs  or  hsnnleBS  and  innocuous?  "'If  so/*  as  was  edd  in  People 
▼.  Oippeily,  101  N.  Y.  684^  4  N.  K  107,  affirming  37  Hun,  824^ 
by  the  coort  of  appeals  of  New  York,  the  same  court  which 
decided  People  ▼•  Marx,  99  N.  Y.  377,  52  Am.  Bep.  34,  8 
If.  &  89,  ''the  court  nraat  ^^  chai^  the  jury,  in  each  cas^ 
ihat  if  they  find  milk  below  that  atandard  to  be  unwholesome^ 
ihen  the  statute  ia  oonstitutional;  if  they  find  it  to  be  whole- 
4M>mey  then  the  statute  is  unconstitutional    Evidentiy  a  consti- 
tutional question  cannot  be  settled,  or  rather  unsettied,  in  that 
way.    The  constitutionality  would  vary  with  the  varying  judg- 
ments of  juries.^    Substitute  alum  baking-powders  for  ndlk  and 
we  have  the  nde  applicable  to  this  case. 

Long  before  the  decision  of  the  court  of  appeals  in  thai 
case,  however.  Judge  Leonard  of  tiiis  eourt^  in  State  v.  Rich, 
SO  Mo.  896,  had  said:  ""If,  whenever  any  act  done  under  the  j 
auflK)rity  of  the  law  came  in  question  collaterally,  the  con- 
stitutionality of  the  law  could  be  contested,  then  the  trisl  of  the 
main  issaa  must  necessarily  be  delayed  until  the  preliminaiy 
fact,  upon  which  the  validity  of  the  contested  l^;islative  act 
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depended,  dioiild  be  first  tried  and  determined  upon  iliestixnoiiyy 
which,  being  difSerent  in  diff^ent  cases,  might  inTolve  ^ 
absnrditj  of  deciding  the  law  censtitational  one  day  and  n&« 
constitational  the  nexf  And  he  held  the  evidmee  inadmis* 
sible. 

What,  then,  is  the  test  irfaen  the  constitiitionalitf  of  an 
act  of  ^e  legidatnre  is  assailed  as  invading  the  Tight  of  ihs 
citizen  to  nse  hie  f aealties  in  flie  production  of  an  article  for 
sale  for  food  or  drink?  We  answer  that  if  it  be  an  article  so 
nniyersallj  conceded  to  be  wholesome  and  innoeaoos  that  the 
court  may  take  jndicial  iiotios  of  it,  the  legislature,  under  the 
conetitation,  has  no  right  to  absolutely  prohibit  it;  but  if 
there  is  %  dispute  as  to  the  fact  of  its  wholesomeness  for  food 
or  drink,  then  the  legislature  can  either  regnlste  or  prohibit 
it.  The  constitutionality  of  the  law  is  not  to  be  determined 
iupon  the  question  of  fact  in  each  case,  but  the  courts  deter- 
mine for  themeelves  upon  the  fundamental  principles  of  our 
constitution,  which  vests  the  legislative  power  in  the  general 
^^  assembly,  and  the  rule  of  construction  adopted  by  our 
courts  ^'that  an  act  of  ihe  legislature  is  not  to  be  declared  void, 
unless  the  violation  of  the  constitution  is  so  manifest  as  to 
loKve  no  room  for  reisonable  doubt":  Commonwealth  7.  Smithy 
4  Binn.  117;  Coole/s  Constitutional  Limitations,  6th  ed.,  216; 
State  V.  Nelson,  62  Ohio  St.  88,  39  N.  B.  22. 

The  cases  abound,  in  the  greatest  courts,  state  and  fed- 
eral, in  which  this  limitation  has  been  set  upon  their  own 
authority  by  the  greatest  judges  who  have  illumined  our  juris- 
prudence: Ogden  T.  Saunders,  12  Wheat  213;  Sinking  Fund 
Cases,  99  TJ.  S.  700 ;  In  re  Wellington,  16  Pick.  87,  26  Am.  Deo. 
631 ;  Perry  t.  Keene,  66  N.  H.  614. 

In  this  last  case  Ladd,  J.,  said:  ^'Certainly,  it  is  not  for  this 
court  to  shrink  from  the  discharge  of  a  constitutional  duty; 
but,  at  the  same  time,  it  is  not  for  this  branch  of  the  govern- 
ment to  set  an  example  of  encroachment  upon  the  province  of 
the  others.  It  is  only  the  enunciation  of  a  rule  that  is  now  ele- 
mentary in  the  American  states  to  say  that  bef  oie  we  can  de« 
dare  this  law  unconstitutional  we  must  be  fully  satisfied — sat- 
isfied beyond  a  reasonable  doubt — ^that  the  purpose  for  which 
the  tax  is  authorized  is  private  and  not  public." 

Keeping  in  view  this  cardinal  principle  for  our  guidance,  how 
can  we  say,  in  view  of  the  contradictory  evidence  as  to  the  ef- 
fect on  the  health  of  bread,  made  with  alum  baking-powden^ 
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that  the  legidature,  beyond  a  xeaaenable  doubt^  transcended  ita 
constitutional  right  in  prohibiting  the  nse  of  alum  in  bread? 
We  are  not  authorized  to  do  so. 

It  may  be  argued  with  great  force  that  a  statute  similar  to 
fhe  Minnesota  statute  would  be  sufficient  for  the  protection  of 
purchasers  who  hare  a  prejudice  against  these  powders ;  it  may 
be  that  in  the  small  quantities  now  used  in  these  alum  powders 
generally  it  cannot  be  shown  that  any  particular  person  has 
emt  lost  his  heslth  fnnn  their  use,  but  that  the  "^  legislature 
deemed  their  use  deleterious  cannot  be  denied,  and  there  ia  no 
such  condusiye  evidence  to  the  contrary  as  to  justify  this  court 
in  holding  that  this  act,  intended  for  the  benefit  of  the  publle 
health,  is  Yoid.  The  mere  wiedom  or  unwisdom  of  the  act  ia 
not  for  us  to  decide. 

The  judgment  must  be  and  ia  affirmed. 

Sherwood,  P.  J.,  and  Burgess,  J.,  concur. 


THB  0ON8TITUTI0NALITY  OF  PURB  FOOD  LAWS  Is  dla- 
eussed  In  the  monographic  note  to  Bootb  t.  People^  78  Am.  St  Bep^ 
261«  202.  A  statute  requiring  malLors  and  seUers  of  Iwldng^powdw 
to  afBx  a  label  to  erery  can,  containing  the  words:  "^Thla  bakinir 
powder  is  composed  of  the  foUowing  ingredienta,  and  none  other," 
naming  them,  Is  ralid:  State  y.  Bheiod,  80  lOnn.  UA,  81  Am.  St. 
Bn^  268^  88  Mw  W.  41Y. 
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&BNNEY  BUGGY  COMPANY  v.  ASHENFBLTBB. 

[00  Neb.  1,  82  N.  W.  118.] 

PBAUDULBNT  OONVBYANCBS  —  PRBPERBNCBS.— If  a 
debtor  In  failing  circumstances  conveys  the  whole  of  his  goods  to  a 
creditor,  who  pays  him  the  difference  between  the  amount  of  the 
debt  and  the  fair  value  of  the  goods  in  cash,  with  knowledge  or 
notice  of  such  facts  as  would  induce  an  ordinarily  prudent  person 
to  make  inquiry  which  would  lead  to  knowledge  that  such  debtor 
Is  attempting  to  defraud  his  other  creditors  by  such  sale,  or  to  hin- 
der and  delay  them  in  the  collection  of  their  debts,  the  conveyance 
Is  void  as  to  such  creditors. 

F.  I.  Fo88,  B.  Y.  Kohouty  and  N.  Jackson,  for  the  appellant 

W.  0.  Le  Hane  and  D.  E.  Collins,  for  the  appellee. 

■  NOBVAL,  C.  J.  In  1893  one  George  B.  Pouke  was  en- 
gaged in  various  lines  of  business  in  Liberty,  Gage  county,  this 
state.  In  that  year  he  failed,  his  liabilitieB  being  far  in  excess 
of  his  assets.  He  eold  practically  all  of  his  personal  property 
to  the  Henney  Buggy  Company,  one  of  his  creditors,  the  con- 
^deration  for  such  sale  being  the  cancellation  of  his  debt  to 
it^  amounting  to  over  eighteen  hundred  dollars,  and  the  pay- 
ment to  him  by  it  of  the  difference  between  the  amount  of  euch 
debt  and  the  agreed  value  of  the  property,  such  difference  being 
three  hundred  dollars.  Fouke  was  then  placed  in  possession  of 
•aid  property,  consisting  of  stocks  of  goods  of  different  charac- 
ter, as  an  employ^  of  the  company,  and  a  former  employ^  of 
his  was  appointed  its  general  agent  in  the  management  and 
dispofiition  of  the  same.  After  this  sale,  some  of  the  other 
ci^tors  of  Fonke  attached  a  portion  of  said  goods;  others  ob- 
tained judgments  against  him,  and  levied  executions  upon  the 
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goods,  the  yalue  of  the  goods  so  levied  on  bdng,  according  to 
the  agreement  of  the  parties  hereto,  one  thousand  dollars.  The 
goods  so  levied  on  were,  while  in  the  hands  of  the  officer  hold« 
ing  such  writs,  replevied  by  said  Henney  Buggy  Company,  it 
claiming  title  to  them  by  virtue  of  said  sale  to  it  by  Fouk& 
The  defendant  officer  answered,  setting  up  the  fact  that  he  held 
said  goods  by  virtue  of  levies  under  said  writs,  and  that  the  sale 
by  Fouke  to  the  buggy  company  was  fraudulent  and  void  as  to 
the  other  creditors  of  Fouke.  On  this  issue  &e  case  was  tried 
in  the  lower  oourt,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  defendant  officer,  and  said  buggy  company  comes 
to  this  court  by  petition  in  error  from  such  judgment. 

There  are  over  one  hundred  and  fifty  errors  assigned  in  the 
|>etition  in  error,  not  all  of  them,  however,  being  urged  in  the 
brief  of  counseL  We  shall  notice  such  errors  as  are  urged  in 
the  brief,  so  far  as  they  may  affect  this  decision,  it  being  under- 
stood  that  others  not  noticed  would  not  in  any  wise  alter  the 
condunons  arrived  at  by  the  court 

*  It  will  be  observed  that  in  the  sale  of  this  properly  by 
Fouke  to  the  Henney  Buggy  (Company  a  greater  amount  of 
goods  was  sold  than  sufficed  to  satisfy  the  debt  of  Fouke  to  it^ 
the  difference  being  paid  by  it  to  Fouke  in  cash.  It  is  a  well- 
established  principle  of  law  that  a  debtee  may  prefer  a  creditor, 
and  that  such  preference  is  not  fraudulent^  even  though  such 
creditor  has  knowledge  of  an  intent  on  the  part  of  such  debtor 
to  hinder,  delay  or  defraud  his  other  creditors,  so  long  as  such 
creditor  takes  only  sufficient  goods  to  satisfy  Ihe  debt,  or  the 
value  of  which  is  not  appreciably  greater  than  the  amount  of 
such  debt>  and  does  not  participate  in  such  fraudulent  intent* 
But  does  a  different  rule  obtain  when,  in  a  case  like  this,  the 
creditor  takes  more  goods  than  are  sufficient  to  liquidate  the 
debt,  paying  the  difference  between  their  value  and  the  debt  in 
cash?  We  are  of  the  opinion  that  another  rule  does  apply, 
that  a  creditor  who  purchases  the  whole  of  his  debtor^s  goods — 
said  debtor  being  in  failing  circumstances — paying  the  differ- 
ence between  the  amount  of  the  debt  and  the  fair  value  of  the 
goods  in  cash,  occupies  the  same  position  as  would  a  purchaser 
not  a  creditor;  and  that  if  such  purchasing  creditor  knows,  or 
has  such  knowledge  as  would  induce  an  ordinarily  prudent  per- 
son to  inquire  into  facts  which  would  lead  to  knowledge  that 
such  debtor  is  attempting  to  defraud  his  other  creditors  by  such 
sale,  or  to  hinder  and  delay  them  in  the  oollection  of  their 
debts,  such  a  sale  is  void  as  to  such  creditors.    Such  was  the 
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holding  of  £hi8  ocrart  mtfae  case  of  Switx  y.  BiueOy  16  Neb.  463^ 
20  N.  W.  689;  and  it  teems  to  ns  that  it  ■  ooiuoiiaat  m£k 
scnmd  leasoiu  It  ahould  be  rooieiiibered  that  the  lula  that  per- 
mits failing  debtora  to  pzefer  eredit(HB  ia  not  a  geneial  rule 
in  itself  >  but  it  an  exoq»tion  to  a  moie  general  mle,  wbidi  is, 
that  where  a  debtor  in  failing  drcinnstanoes  tells  his  goods 
with  tiie  intent  to  hinder^  delay,  or  defraud  his  creditors,  and 
the  jraidiaser  has  knowledge  thereof,  or  is  advised  of  snfificient 
facts  to  pnt  a  person  of  ordinarj  prudance  npon  inqxdiy  whidi 
would  ^  lead  to  audi  knowledge,  smdli  sale  is  fraudulent  and 
void,  whether  such  purchaser  participates  in  such  fraudulent 
intent  or  not  An  examination  of  the  record  in  this  case 
discloses  the  fact  that  the  Henney  Buggy  Company,  tiiiough  its 
agents,  at  the  time  the  so-called  sale  was  made  to  it  by  Fouke, 
had  Imowledge  that  such  sale  by  him  to  it  would  inevitably 
have  the  effect  to  hinder  and  delay  his  other  creditors  in  the 
collection  of  their  debts,  and  that  such  sale  to  it,  resulting  in 
the  cancellation  of  his  debt  to  i^  would  prevent  other  of  his 
creditoni  from  collecting  their  debts,  and  would  thus  deprive 
them  of  their  rights;  hence  we  must  conclude  that  on  the  un- 
disputed facts,  in  fact  upon  evidence  brought  out  by  said  plain- 
tiff  itself,  such  sale  was  fraudulent  and  void  as  to  his  othec 


It  is  daimed  by  plaintiff  that  tiiis  case  falls  within  tiie  rule 
tf  Sunday  Creek  Coal  Co.  ▼•  Bumham,  62  Neb.  864^  78  N.  W. 
487.  In  that  case  the  creditat  had  taken  from  the  debtor,  in 
full  satiBfactian  of  his  debt,  property  of  a  value  not  materially 
or  appreciably  greater  than  the  amoimt  of  the  debt,  and  this 
court  decided  iha^  und^  such  state  of  facts,  the  validity  of 
the  sale  was  not  affected  by  the  existence  of  knowledge  on  the 
|)art  of  sndi  credit(»r  of  an  intent  on  the  part  of  the  debtor 
to  defraud  his  other  crediton,  provided  such  creditor  did  not 
participate  in  such  intent  This  is  doubtless  the  rule,  or  rather 
an  exception  to  the  general  rule,  as  hereinbefore  stated.  But 
a  different  prindple  applies  where  the  creditor  not  only  re- 
ceives from  the  debtor  goods  equal  to  the  amount  of  the  dd>t, 
but  goes  further  and  voluntarily  takes  an  amount  of  prop- 
erty greater  in  value  than  sufi&cee  to  satisfy  the  deb^  paying 
to  such  debtor  the  difference  in  money,  at  the  same  time  having 
knowledge,  or  being  in  position  to  obtain  knowledge,  that  such 
transaction  would  result  in  a  fraud  upon  the  other  creditors. 
To  the  extent  of  the  payment  of  the  difference  between  the 
debt  and  the  value  of  the  goods,  such  creditor  becomes  a  vol- 
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untiiy  pmchaser,  and  murt  be  goyemed  by  the  rale  of  *  law 
applioabk  to  wadu  If  a  part  of  Boch  traaaaction  is  tainted 
with  fraud,  and  is  indiyiaible  from  the  remainder  (whidi  la 
the  case  here),  the  whole  transaction  ia  tainted  with  frand. 

Nnmeroui  exceptiona  are  taken  to  instructions  givesn  by  the 
court  below.  Such  objections  aie  principally  to  'Qioae  which 
announce  a  rule  not  materially  differing  from  that  hereinbe- 
f  ore  stated,  and  we  think  that  in  none  of  them  waa  any  error 
perpetrated.  To  other  instructionB  objections  are  urged  that 
they  are  not  sufficientiy  specific.  If  the  instroctions  were  open 
to  these  objections,  counsel  had  ample  opportunity  to  obviate 
such  defects  by  proffering  instructions  which  he  may  have 
deemed  more  definite,  but  as  he  failed  so  to  do,  such  objeo- 
lions  must  be  deemed  to  hsTe  been  waived. 

There  are  also  numeroua  objections  urged  to  questiona  pro- 
pounded to  said  Fouke  on  his  cross-examination,  he  having 
been  called  ae  a  witness  cm  behalf  of  plaintiff.  Sudi  objections 
are  mainly  to  a  class  of  questiona  asked  him  relative  to  the 
value  of  the  property  sold  by  him  to  said  buggy  company.  Sudi 
questions  took  a  wide  range;  but  much  latitude  is  permiaaible 
when  a  party  to  an  alleged  fraudulent  transaction  is  upon  the 
stand,  and  is  being  cross-examined  by  the  opposite  partjr.  Fur- 
ther, as  the  sale  by  Fouke  to  the  buggy  company  was,  on  the 
undisputed  facts,  fraudulent  as  to  his  other  creditors,  and  there- 
fore void,  we  fail  to  see  how  the  evidence  adduced  oould  in- 
juriously affect  the  plaintiff;  hence,  we  are  of  opinion  that  no 
error  could  have  accrued  to  it  on  the  introduction  of  thia  tes- 
timony. 

A  careful  exsmination  of  the  record  in  tiie  other  rospecta 
complained  of  by  plaintiff  convinces  the  court  that  no  preju- 
dicial error  occurred  on  the  trial,  for  whidi  reason  the  judg- 
ment of  the  lower  court  is  affirmed. 


A  DEBTOR  MAY  PREFER  ONE  CREDITOR  to  the  exclusion  of 
another:  Ghaffee  v.  Atlas  Lrumber  Co.,  43  Neb.  224^  47  Am.  St.  Bep. 
763,  61  N.  W.  637;  Snayberger  v.  Fahl,  195  Pa.  St  336,  78  Am.  St 
Rep.  818,  45  Atl.  1065.  But  if  a  creditor  purchases  goods  of  a  fail- 
ing debtor,  and  in  addition  to  the  settlement  of  the  claim  due  him 
pays  the  latter  a  part  of  the  purchase  price  in  money,  with  knowl- 
edge of  his  insolvency  and  his  intent  to  hinder  and  delay  other 
creditors,  the  sale  is  void:  See  the  monographic  note  to  State  v. 
Mason,  d4  Am.  St  Rep.  897. 
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HANSCOM  T.  HEYEB. 

[00  Neb.  68^  82  N.  W.  114.] 

MIDWSPAPBB— WHAT  la— A  weekly  pnbUcatloii,  drcnlatliif 
tiDong  Tariout  classes  of  persons  within  the  comity  and  state^  and 
containing  printed  matter  consisting  principally  of  legal  notices  and 
Information  regarding  courts,  and  of  legal  matters  in  general,  but 
also  adyertlsements  ct  a  general  character,  literature  of  a  general 
Und,  and  a  limited  amount  of  news  of  current  events^  is  a  news- 
paper. 

NBW8PAPBB— WH  AT  I&— Although  a  weekly  printed  publt 
cation  makes  a  specialty  of  some  partlcolar  class  of  business,  and 
cony^s  Intelligence  of  particular  interest  to  those  engaged  there- 
in, this  does  not  deprive  it  of  its  general  dasslflcatlon  as  a  news- 
paper, proTided  it  has  the  dlstingoishing  features  required  to  make 
it  a  newspaper  as  ordinarily  defined,  such  as  news  items  and  adver- 
tisements of  a  varied  character  intended  for  the  information  of  the 
leneral  reader. 

NBIWBPAPmt&— THB  DIBTINOUISHINO  FBATUBB8  OF 
a  newspaper  are  that  it  must  be  a  publication,  appearing  at  regular 
or  almost  regular  intervals,  at  short  periods  of  time,  as  dally  or 
we^ly,  usually  in  sheet  form,  and  contain  news— that  is,  reports 
ef  recent  occurrences,  political,  social,  moral,  religious^  and  items 
ef  a  varied  character,  both  local  and  foreign,  intended  for  the  in- 
formation of  the  general  reader. 

J.  H.  Mclnfosh^  h,  F.  Oxof ool^  and  0.  8.  Elgatter,  tat  ttia 

•ppjeUants. 

&•  B.  Pziidhett^  for  the  appeUee. 

^  HOLCOMB,  J.  In  proceedings  of  foiedosuie  of  a  real 
estate  mortgage  in  the  district  court  of  Douglaa  county,  on  an 
•l^lication  for  confinnatiaa  of  a  sale  of  real  estate  made  in 
said  action,  fhe  defendants,  appellants^  objected  thereto,  and 
looked  to  set  aside  the  sale,  on  the  ground  that  notioe  of  sale 
by  publication  in  the  ^Omaha  Mercury''  was  insufficieoit,  al« 
l^gmg  that  that  publication  was  not  a  newspaper  as  provided  by 
lection  497  of  the  Code  of  Civil  Prooeduie.  The  objection  was 
overruled,  and  by  appeal  the  case  is  brought  to  this  court  The 
section  referred  to  provides  as  follows:  ^Landa  and  tenements, 
^^km  im  execution,  shall  not  be  sold  nntil  the  officer  cause  pub- 
lic notice  of  the  time  and  jUbcb  of  sale  to  be  given,  for  at  least 
thirty  days  before  the  day  of  ssle,  by  advertisement  in  some 
i^wspaper  printed  in  the  county,  or,  in  case  no  newspaper  be 
printed  in  the  county,  in  some  newspaper  in  general  circula- 
tion therein All  sales  made  without  sudi  "^^  advertise- 
ment shall  be  set  aside,  on  motion,  by  the  court  to  which  the 
wecution  is  returnable." 


1 
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The  point  in  issue  is  whether  the  ''Omaha  Mercury^  is  a 
newspaper  within  the  mftaniTig  of  the  section  quoted.     In  the 
affidavit  in  support  of  the  motion  to  set  aside,  it  is  said:  'That 
aaid  'Omaha  Mercury/  published  weekly  at  Omaha,  Nebraska, 
is  a  dasB  paper  deroted  specially  to  the  interests  of  flie  law- 
yers of  Douglas  eounty,  Nebraska.    That  said  'Omaha  Her- 
cuiy'  IB  a  paper  which  is  confined  to  the  particular  trade,  call- 
ing, or  business  interest  of  the  Lawyers  of  Omaha,  lias  a  lim- 
ited circulation,  and  is  not  a  newspaper  as  by  law  provided 
and  requiied.''    A  copy  of  one  issoe  of  tbe  paper  is  made  an 
exhibit,  which  is  said  to  be  "a  fair  sample  of  said  publication/' 
The  proprietor  of  the  publication  challenged  makea  afiKdavit 
that  '^  is  the  owner  and  proprietor  of  fiie  'Omaha  Mercury,' 
a  newspaper  printed  and  circulated  eveiy  Friday  in  the  city  of 
Omaha,  Douglas  coimiy,  Nebraska^  and  elsewhere.    That  this 
affiant  says  that  it  is  not  true  that  said  'Omaha  Mereury*  is  a 
class  paper,  or  that  it  is  confined  to  the  interests  of  the  law- 
yers of  Omaha  or  Douglas  county.    That  aaid  'Omaha  Mer- 
cury,' then  known  as  the  'Omaha  Watchman,^  was  establiabed  in 
the  year  1870,  and  has  been  published  weekly  ever  since  said 
date.    That  said  paper  contains  each  week  news  of  a  general 
character,  such  as  is  to  be  found  in  the  average  weekly  paper 
published  in  Nebraska;  that  of  late  years  it  has  made  a  special^ 
of  the  news  of  the  courts,  and  of  l^al  matters  in  general,  but 
that  it  is  not  true  that  it  is  devoted  to  the  legal  profession  in 
any  sense  whidi  would  render  it  a  'dass  pi:^catio(D/     That 
said  paper  has  a  large  and  valuable  subscription  list,  and  that 
its  said  subscribers  are  of  all  dassas  and  professiooB;  that 
said  newspaper  has  a  wide  circulation  in  Douglas  coun^  and 
the  state  of  Nebraska,  but  that  it  is  also  taken  and  paid  for 
by  various  daases  of  people  in  a  great  number  of  the  states 
of  the  Union.    That  for  the  past  twenty  years  it  has  been  the 
custom  of  lawyers  and  others  to  publish  legal  notices  in  said 
paper— BO  ^^  much  so  that  the  people  of  Douglas  county  and 
the  state  of  Nebraska,  and  throughout  the  entire  United  States^ 
look  first  in  its  columns  for  l^al  advertisements  in  which  they 
are  interested;  that  it  has  puUiahed  in  the  past,  and  still  con- 
tinues  to  publish,  the  greater  percentage  of  le^  notices  in 
Douglas  cotrnty,  including  orders  required  to  be  published  by 
the  district  and  circuit  court  of  the  United  States^  and  of  the 
district  and  county  courts  of  Douglas  county,  and  that  said 
paper  is  oommanly  designated  by  the  judges  of  the  aforesaid 
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eonrts  as  the  paper  in  which  to  publish  ifaa  ▼arioos  ordexs  re« 
qnired  to  he  published  by  said  courts.'' 

Webster's  DicHonaiy  defines  a  newspaper  to  be:  ^A  sheet  of 
paper  printed  and  distributed,  at  short  intervals^  for  convey- 
ing intelligence  of  passing  events ;  a  public  print  tiiat  circulates 
news,  advertisements,  proceedings  of  legislative  bodies^  public 
Bocuments  and  the  like.'^  Burrill's  Law  Dictionary  gives  this 
definition:  ''A  paper  or  publication  conreying  news  or  intelli* 
gence.  A  printed  publication,  issued  in  numbers  at  stated  in- 
tervals, conveying  intelligence  of  passing  events.  The  term 
Newspaper'  is  popularly  applied  only  to  such  publications  as 
are  issued  in  a  single  sheet,  and  at  short  intervals,  as  daily  or 
weekly.'*  It  is  difScuIt,  if  not  impossible,  to  determine  with 
deamess  and  exactness  where  the  line  of  demarcation  should 
be  drawn  between  a  newspaper  in  a  legal  and  common  accepta- 
tion of  the  term  and  the  numerous  publications  devoted  to  some 
special  purpose,  which  circulate  only  among  a  certain  class  of 
the  people,  and  which  are  not  within  the  purview  of  statutes 
requiring  publication  of  legal  notices  in  some  newspaper.  The 
daily  and  weekly  newspapers,  common  to  all  parts  of  the  coun- 
try, of  general  circulation  among  the  people,  without  regard  to 
dsssy  vocation,  or  calling,  devoted  to  the  gathering  and  dissemi- 
nation of  news  of  current  events  of  interest  to  all,  and  usually 
espousing  and  advocating  principles  of  some  political  party  with 
persistency,  if  not  at  all  times  with  consistency,  are,  ^  with-  ' 
out  doubi^  newspapers  within  the  meaning  of  the  statute.  On 
the  contrary,  many  publications,  such  as  literary,  scientific,  re- 
ligious, medical,  and  legal  journals,  are  obviously  for  but  one 
class  of  the  people — ^and  that  class  always  but  a  small  part  of 
the  entire  public — are  not  newspapers  within  the  legal  and  or- 
dinaiy  meaning  of  the  word,  and  it  would  be  manifestly  unjust, 
as  wdl  as  against  the  letter  and  spirit  of  the  law,  to  recognize 
such  publications  as  proper  for  the  advertisement  of  legal  no- 
tices, the  object  in  all  cases  being  to  give  wide  and  general  pub* 
lidty  regarding  the  subject  of  which  notice  is  required  to  be 
published.  The  paper  in  question  partakes,  in  a  degree,  of  the 
<^>aracteriatios  of  each  of  ^e  two  classes  mentioned.  If,  how- 
ever, it  has  the  distinguishing  features  required  to  make  it  a 
newspaper  as  ordinarily  defined,  the  fact  that  it  also  makes  a 
special^  of  some  particular  dasa  of  business^  and  oonveya  in- 
telligence of  particular  interest  to  those  engaged  in  such  busi- 
ne88»  will  not  thereby  deprive  it  of  its  general  daosififiatioQ  as 
a  newspaper  within  the  meaning  of  the  statute^ 
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In  Lynch  ▼•  Dnrfee^  101  Mich.  171,  45  Abl  SL  Bep.  404,  59 
N.  W.  409,  it  is  held:  ''A  weddy  paper,  containing  matterB  of 
general  intereat,  and  having  a  goieral  circulation  among  pro- 
f easional  and  bnaineaa  men,  ia  a  newapaper  within  the  meaning 
of  Howdl'a  Statatee^  aection  5801,  providing  for  the  publica- 
tion in  a  newapaper  of  certain  noticea  in  probate  proceedingi^ 
though  it  ia  primarily  deyoted  to  diaaeminatuig  matters  of  in- 
tereat to  fhe  legal  profeaaioiL'*  In  the  opinion  it  ia  aaid:  '"Bnt 
a  newspaper,  even  in  the  days  when  these  statatea  were  enacted, 
meant,  what  it  meana  to-day,  a  sheet  of  paper  printed  and  dis- 
tributed at  short  intervale  for  conveying  intelligenoe  of  paasing 
events;  a  public  print  that  circulates  news,  advertisements,  pro- 
ceedings of  legislative  bodies,  public  documents,  and  the  lika'* 

In  Lynn  ▼.  Alien,  145  Ind.  584,  57  Am.  St  Bep.  223,  44  N. 
E.  646,  it  ia  held  that  a  periodical,  ephemeral  in  form,  issued 
daily  except  Sundays,  devoted  to  the  general  dissemination  of 
legal  news,  and  containing  other  matters  of  general  interest  to 
the  public^  is  such  a  paper. 

^  In  the  case  of  Bailton  v.  Lauder,  126  HL  219,  18  N.  E. 
555,  the  evidence  in  the  case  showed  that  the  ^Chicago  Daily 
Law  Bulletin''  was  a  paper  published  in  Chicago,  having  a 
general  circulation  throughout  the  city  of  Chicago  and  Qm 
state  of  niinois,  among  judges,  lawyers,  and  real  estate  br(dcer% 
merchants,  and  business  men  generally.  Its  contents  consisted, 
for  the  most  part,  of  legal  matters,  but  it  contained  advertise- 
ments not  confined  to  any  one  calling  or  trade,  as  well  as  news 
and  information  of  a  general  secular  character.  The  paper  in 
question  was  held  to  be  a  secular  newspaper  of  general  circula- 
tion within  the  meaning  of  the  statute. 

To  the  same  effect  is  Williams  v.  Colwell,  18  Misc.  Rep.  399, 
26  Civ.  Proc  Rep.  66,  43  N.  Y.  Supp,  720,  724,  decided  in  1896, 
where  the  writer  of  the  opinion  has  collated  the  more  important 
cases  up  to  that  date  upon  the  subject  Says  the  writer  of  the 
opinion,  after  reviewing  the  authorities:  '^The  facts  stated  in 
the  affidavit  and  stipulation  read  on  the  motion  bring  this  case 
within  the  cases  cited  sustaining  publications  of  legal  notices. 
While  the  principal  news  published  in  the  'Daily  MercantQe  Re- 
view*  is  of  especial  value  to  attorneys,  bankers,  brokers,  oom- 
mission  merchants,  and  those  engaged  in  the  real  estate  busi- 
ness, yet  it  is  shown  by  the  affidavit  and  stipulation  that  seversl 
colunms  aie  devoted  to  general  advertising;  and  to  the  publica- 
tion of  local  and  other  news  of  general  interest^  and  that  it  has 
a  general  drculation.'' 
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The  paper  in  question  has  been  established  for  a  number  of 
yeaiB,  and  is  published  weekly.  As  stated  in  an  affidavit  in  the 
case :  ''Of  late  years  it  has  made  a  specialty  of  the  news  of  the 
ooTurtSy  and  of  legal  matters  in  generaL''  It  appears  to  haye,  ac- 
cording to  the  affidavit,  a  large  and  Yaluable  subscription  list, 
and  to  drcnlate  among  various  classes  of  people  throughout  the 
county  and  state,  as  well  as  the  United  States.  It  has  been 
recognized  as  a  legal  newspaper  by  the  probate  court  of  the 
county,  the  district  court,  and  the  federal  courts.  Its  printed 
matter  consists  principally  of  legal  notices,  information  regard- 
ing courts,  and  a  legal  directory  of  the  "^^  Douglas  county  bar. 
Some  advertising  of  a  miscellaneous  character,  literature  of  a 
general  kind,  commonly  designated  plate  matter,  and  what  pur- 
ports to  be  information  of  the  actions  of  Congress,  two  addresses 
by  lawyers,  and  a  limited  amount  of  general  news  of  current 
events,  are  found  in  its  columns,  although  we  are  constrained  to 
say  that  there  is  a  dearth  of  the  latter,  as  shown  by  the  exhibit, 
which  has  rendered  it  more  difficult  to  reach  a  correct  conclusion 
in  this  case.  The  principal  distinguishing  feature  of  a  news- 
paper, in  contemplation  of  the  statute,  in  our  opinion,  is  that 
it  be  a  publication,  appearing  at  regular  or  almost  regular  inter- 
ysls,  at  short  periods  of  time,  as  daily  or  weekly,  usually  in 
sheet  form,  and  containing  news;  that  is,  reports  of  recent 
occurrences,  political,  social,  moral,  religious,  and  items  of  a 
'varied  character,  both  local  and  foreign,  intended  for  the  in- 
formation of  the  general  reader.  It  is  the  one  quality  of 
''news ''  which  gives  it  its  general  interest  and  secures  for  it  a 
general  circulation  among  people  of  different  classes  and  call- 
ings, whom  the  statute  seeks  to  reach  by  the  requirement  of 
notice  by  publication  in  a  newspaper.  It  should  be  noted,  too, 
that,  in  a  degree,  the  presence  of  advertisements  not  appealing 
to  any  particular  class,  trade  or  profession,  constitutes  a  factor 
tending  to  bring  a  publication,  possessing  the  qualifications 
heretofore  mentioned,  within  the  designation  of  a  newspaper  of 
general  circulation.  While  some  effort  has  been  made  by  the 
legislature  to  define  a  newspaper,  and  limit  the  publication 
of  legal  notices  to  papers  which  are  most  likely  to  have  a 
bona  fide  circulation  among  the  general  public  where  pub- 
luhed,  BO  far  nothing  of  a  permanent  nature  has  been  accom* 
plished*  In  the  absence  of  such  legislation,  we  are  disposed 
to  the  opiiiiony  under  the  evidence  presented,  that  the  ''Omaha 
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Herrary*  k  a  iiewqMiper  within  tlie  meuing  ef  fbm  itiiiilUj  mnd 
m  defined  by  ihe  au&orities  kerdm  adrertad  io. 

It  fbUoirs  fliat  fba  ruling  complained  of  it  eoneo^  md  ii 
affinned. 


«■ 


KnwSPAPBSfl^-A  TOUBN AL  PUBUSHBD  truily,  off  ffenenl 
^Tculatton^  devoted  primarUj  to  the  Interests  off  tlie  legal  proffes- 
•loD  and  the  dissemination  of  legal  news,  but  also  containing  ma^ 
ten  off  general  interest,  sneh  as  personal  Items,  notices  of  paiaring 
eTents,  general  trade  advertisements,  and  the  Uk^  is  a  newsgrnper: 
Lynch  v.  Judge  Off  Protet%  lai  Mich.  171»  tf  Am.  St  fiepw  4QK  8^ 
K  W.40a 


BUSTOWEN  LUMBER  COMPAinr  ▼.  BOVT. 

teo  Keh.  80,  82  N.  W.  112.] 

MBCHAKICS'  LIBN&--GC»^RAOTnAL  RBIiATIONS.--i; 
mechanic's  lien  in  ffaror  off  a  principal  contractor  growa  out  of  the 
contractual  relations  between  the  owner  of  the  propertgr  Inqpcored, 
or  his  anthorlsed  agents,  and  sneh  princlpsl  contiactoc.  nhA  the 
right  thereto  is  based  npon  contract,  and  ffor  the  purpose  ai  secnrbv 
debts  due  thereunder. 

MECHANICS'  LIBNS  ON  PROPBRTY  OW  M/LBRlTtO 
WOMEN.— Uader  statutes  giving  lieDs  ffor  work  or  material  tar- 
nished bj  virtue  off  a  contract  with  the  owner  off  the  land,  a  me- 
chanic's lien  cannot  be  created  upon  the  land  off  a  married  woman 
under  a  contract  with  her  husband  alone,  acting  merelj  ff^  himaelff. 

HUSBAND  AND  WIFB  — AQBNCY  OF  HUSBAND.— 
Whether  or  not  a  husband  is  the  agent  off  his  wiffe  is  a  question  of 
fact,  and  cannot  be  presumed  ffrom  the  marital  rdatSon  alone^ 

MECHANICS'  lilBNS  ON  PROPBRTT  OF  MABRIXD 
WOMEN— KNOWLEDGB  OF  WIFB.— The  mere  Cact  that  a  wlffe 
has  knowledge  off  the  construction  off  a  building  by  her  husband 
on  her  property  does  not  ot  itself  necessarily  establish  the  agoicy  of 
her  husband  to  charge  such  property  with  a  lien  ffOr  material  used 
thereon,  nor  does  her  mere  ffailnre  to  dissent  ffrom  the  proposed 
transaction  import  an  intention  to  bind  her  real  estate  to  the  pay- 
ment off  the  debt. 

MECHANICS'  lilBNS  ON  PROPBRTY  OF  ICARRIBD 
WOMEN- FAMILY  RB8IDEN0B-RATIFICATI0N  OF  HTJS- 
BAND'S  ACTS.— No  conclusive  presumption  off  ratification  of  the 
husband's  acts  arises  ffrom  the  occupation  by  his  wifs  with  him  off 
a  building  as  a  family  residence,  constmcted  by  him  on  her  land* 
80  as  to  make  efl!ectiTe  a  mechanic's  Hen,  where  none  thtfetoffors 
legally  attached.  At  most,  it  is  only  a  circumstance  to  be  consid- 
ered with  otber  facts  and  circumstances  ffor  the  purpoaa  off  deter- 
mining the  question  off  the  alleged  ratiflcatlon. 

£.  N.  Kauffman  and  A.  D.  McCandless,  for  tiie  appdkntaL 


L.  W.  Colby,  for  the  appellee. 
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*"*  HOLCOMB,  J.  The  plaintiff,  appellaiit^  b^gan  an  action 
in  the  court  below,  against  Annie  B.  Holt^  appellee  on  an  ac- 
eoonty  under  a  verbal  contract  alleged  to  haye  been  entered 
into  with  Isaac  J.  Holt^  her  hnaband,  acting  as  her  agent,  for 
lumber  and  material  sold  for  the  erection  of  a  dwelling-house 
on  the  wife's  land,  and  sought  io  have  a  mechanic's  lien  de- 
creed on  the  premises  on  which  the  building  was  erected*  The 
husband  was  joined  as  defendant^  as  well  as  the  cross-petitioner. 
Label,  who  sought  to  establish  a  like  lien  for  a  small  bill  of 
hardwaie — about  sixteen  dollars — for  the  same  building.  The 
court  found  generally  for  the  defendants  Holt,  and  dismissed 
{he  action.  From  this  judgment  the  plaintiffs  and  the  cross- 
petitioner,  label,  appeal  to  this  court. 

The  wife  was  the  owner  of  the  properly,  an  unimproved  lot 
in  the  village  of  Wymore,  upon  which  the  building  was  erected, 
her  title  being  evidenced  by  a  deed  duly  recorded.  She  testified 
that  she  purchased  the  property  with  her  own  money,  paying 
cue  hundred  dollars  in  cash,  and  securing  the  remainder  of  the 
purchase  price,  two  hundred  dollars,  by  a  mortgage  on  the 
premises.  The  only  substantial  point  of  controversy  is  the 
agency  or  authorily  of  the  husband  to  charge  the  wife's  real 
estate  with  the  liens  sought  to  be  enforced. 

It  does  not  appear  from  the  evid^ioe  whether  illie  plaintiff 
lelied  upon  its  supposed  right  to  a  mechanic's  lien  upon  the 
assmnption  that  the  husband  owned  the  property,  nor  does  it 
appear  that  any  effort  upon  its  part  was  made  to  ascertain  in 
whom  the  l^al  title  thereto  rested.  The  original  estimate 
introduced  in  evidence,  among  other  things,  says:  ^^I  have  this 
day  purchased  of  Bust-Owen  Lumber  Company  the  following 
bill  of  goods  to  be  used  on  my  lots  in  the  erection  of  a  building 
lor  dwelling-house  and  for  which  I  agree  to  pay  two  hundred 
and  1;[wenty-five  dollars  cash."  This  is  signed  by  the  husband 
individually,  and  without  reference  to  the  wife  or  her  interest 
in  the  lots  die  then  ^^  owned.  We  think  it  is  quite  satisfactor- 
ily established  by  the  evidence  that  the  material  was  in  the  first 
instance  sold  to  the  husband  on  his  personal  account,  and  not 
as  the  agent  of  his  wife.  It  cannot  be  said  that  the  husband 
had  any  express  authority  to  obligate  his  wife  to  the  payment 
of  the  account,  or  to  charge  her  real  estate  with  a  lien  for  the 
improvements  made  by  him  thereon.  Under  the  pleadings, 
unless  an  agency,  express  or  implied,  may  be  inferred  from  the 
facts  and  circumstances   surrounding    the   transactions^    the 
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pUdntifl  18  without  a  remedy  as  againat  ihe  wife  or  her  xaal 
property,  which  ia  sought  to  be  charged  with  the  lien. 

It  is  aaid  in  Copeland  y.  Eehoe,  67  Ala.  594,  597 :  ''A  bxuldo^a 
or  mechanic's  lien  is  purely  statutory.  Its  character,  operation, 
and  extent  must  be  ascertained  by  the  terms  of  the  atatuta 
creating  and  defining  it  Of  itself,  it  ia  a  peculiar,  particular, 
special  remedy  giyen  by  statute,  founded  and  circumscribed  by 
the  terma  of  its  creation,  and  the  courts  are  powerless  to  tab 
it  up  where  the  statute  may  leave  i^  and  extend  it  to  meet 
facts  and  circumstances  which  they  may  believe  present  a 
of  equal  merit,  or  a  necessity  of  the  same  kind,  aa  the 
necessities  for  which  the  statute  provides.'' 

Section  1,  chapter  1(4,  of  the  mechanic's  lien  law  of  fhia  states 
provides  that  any  person  who  shall  perform  any  labor  <v  famish 
any  material  for  the  election  of  any  dweUing-house  by  virtue 
of  a  contract  or  agreement,  express  or  implied,  with  the  owner 
thereof,  or  his  agents,  shall  have  a  lien  to  secure  the  payment 
of  the  same  upon  such  house  and  the  lot  of  land  upon  which  the 
same  shall  stand. 

A  mechanic's  lien  in  favor  of  a  principal  contractor,  therefore^ 
grows  out  of  the  contractual  relations  between  the  owner  of  tbs 
property  improved,  or  his  or  her  authorized  agenta,  and  audi 
principal  contractor,  and  the  right  thereb>  is  based  upon  con- 
tract and  for  the  purpose  of  securing  debts  due  thereunder. 

It  is  said  in  Boisot  on  Mechanics^  liens,  section  276 :  * 
Tender  statutes  that  give  liens  for  work  or  material  fumiahed 
by  virtue  of  a  contract  with  the  owner  of  the  land,  a  mechanic's 
lien  cannot  be  created  upon  the  land  of  a  married  woman  for 
work  done  or  materials  furnished  in  improving  such  land  under 
a  contract  with  her  husband,  where  the  husband  acts  merely  for 
himself":  Citing  numerous  authorities,  among  which  is  Brad- 
ford V.  Higgins,  31  Neb.  192,  47  N.  W.  749. 

From  the  evidence  in  this  case,  we  think  it  may  fairly  be  aaid 
that  the  wife  was  cognizant  of  the  fact  that  her  husband  was 
engaged  in  the  construction  of  the  building  upon  the  real  estate 
owned  by  her;  but  that  she  took  no  part  in  the  planning  or 
construction  of  the  building,  or  in  the  purchase  of  the  material 
therefor,  or  in  any  vray  gave  directions  regarding  the  labor  or 
material  entering  into  the  building.  The  family  lived  in  rented 
property  in  the  same  town,  and  it  appears  that  for  most  of  the 
time  the  wife  was  unable  to  leave  her  home  on  aooount  of 
illness.  The  evidence  discloses  that  in  the  discussion  of  the 
subject  by  the  husband  and  wife,  it  was  understood  that  he  was 
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to  pey  for  the  material  necessary  for  the  building  by  working  at 
his  trade,  that  of  carpenter  and  builder.  The  wife  might  very 
naturally  acquiesce  in  having  the  proposed  building  erected  by 
her  husband  to  be  paid  for  in  such  manner,  and  yet  most  stren- 
uously object  if  thereby  her  property  was  to  be  encumbered, 
and  probably  sold  to  satisfy  the  debt  secured  thereby.  She  and 
her  husband  both  deny  specifically  that  she  authorized  him  to 
act  for  her,  and  say  that  whatever  he  did  was  on  his  own  account. 
The  trial  court,  doubtless,  reached  this  conclusion,  and,  unless 
it  is  against  the  clear  weight  of  evidence,  the  finding  ought  not 
to  be  overturned  here,  as  has  frequently  been  held  heretofore. 
The  wife^s  right  to  the  control  and  disposition  of  her  separate 
pit^)erty,  and  to  contract  with  relation  thereto,  is  not  to  be  ig- 
nored or  regarded  with  indifFerence.  In  that  respect,  she  stands 
upon  an  equality  with  all  others  capable  of  contracting.  The 
materialman  may  not  sell  to  ^^  whomsoever  will  buy,  and  then 
assert  a  lien  upon  real  estate  improved  with  such  material,  with- 
out reference  to  the  authority  of  the  person  so  purchasing  to 
encumber  the  same.  His  rights  are  prescribed  by  statute,  and  he 
can  only  assert  them  by  a  compliance  therewitii,  under  a  con- 
tract, expressed  or  implied,  with  the  owner  or  her  authorized 
agent  It  is  true  that  a  married  woman,  by  remaining  silent 
and  acquiescing  in  a  contract  made  by  her  husband  assuming 
to  act  as  her  ageni^  and  acting  with  her  knowledge,  is  estopped 
from  denying  such  agency.  In  this  case,  however,  we  find  no 
element  of  estoppeL  The  husband  did  not  contract  as  her  agent, 
and  the  plaintiff  was  charged  with  notice  by  the  public  records 
tiiat  she  was  the  owner  of  the  land  upon  which  the  building  was 
to  be  erected. 

Whether  or  not  the  husband  is  tiie  agent  of  {he  wife  is  a 
question  of  fact,  to  be  determined  as  other  like  questions,  and 
will  not  be  presumed  from  the  marital  relations  alone.  The 
mere  fact  that  the  wife  had  knowledge  of  the  construction  of 
the  building  by  her  husband  on  her  property  does  not,  in  our 
judgment,  of  itself  necessarily  establish  tiie  agency  of  her  hus- 
band with  authority  to  charge  such  property  with  a  lien  for 
material  used  thereon ;  nor  will  her  mere  failure  to  dissent  from 
the  proposed  transaction  import  an  intention  to  bind  her  real 
estate  to  the  payment  of  the  debt.  In  Ziegler  v.  Oalvin,  4'5  Hun, 
44^  48,  in  a  case  similar  to  the  one  at  bar,  and  in  construing  a 
like  statute,  tiie  court  says:  ^'We  are  aware  that  this  conclusion 
may  result  in  a  lose  to  Ihie  plaintiff  and  seem  a  hardship,  inas- 
much as  her  jQ«nperty  has  been  benefited  by  the  plaintiff's  labor; 
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but  thia  reascm  cazmot  change  the  effect  of  the  statBte  or  be  ooa- 
gidered  in  conBtruing  the  same.  Contractois  and  subcontracton 
BOfuat  conform  to  its  proviaions,  for  they  cannot  be  changed  to 
meet  the  exigencies  in  individual  cases.  The  wife  who  has  a 
homestead  ccmiing  to  her  through  her  mother  may  be  willing, 
•Ten  pieasedj  to  have  her  haaband  rqyair  and  imfurove  the  same, 
and  ^^  yet  if  she  haa  no  income  or  resources  with  which  aha 
can  pay  for  the  repairs  or  impnwaBents^  she  might  not  have 
consented  or  be  willing  that  they  should  be  made  if^  in  ord^ 
to  pay  for  the  same,  she  had  to  submit  to  a  sale  of  her  home- 
stead/' The  Yiewa  thus  expressed  seem  to  be  sound,  and  meet 
with  our  approval. 

It  is  suggested  that  the  wife  ratified  all  of  the  husband's  acts 
by  occupying,  with  the  husband,  the  house  constructed  on  her 
land.  We  cannot  agree  with  eounsefs  contention  in  thia  re- 
spect This  is  carrying  the  rule  of  ratification  farther  than  we 
are  willing  to  go.  The  building  was  intended  as  a  family  resi- 
dence. The  husband  had  obligations  resting  upon  him  as  the 
head  of  the  family,  and  it  was  incumbent  upon  him  to  provide 
them  a  home.  As  before  stated^  hia  wife  could  very  properly 
consent  to  his  constructing  a  building  on  her  property  for  a  resi- 
dence, without  intending  thereby  that  he  should  act  as  her  agent, 
or  encumber  her  real  estate,  and  thus  entirely  deprive  her  of  it 
by  its  sale  to  satisfy  such  encumbrance. 

In  Gamett  v.  Berry,  3  l^Io.  App.  197,  the  syllabus  reads: 
^Authorization  or  ratification  of  a  contract  to  build  a  house  on 
the  wife's  lot  will  not  be  presumed  from  the  -fact  that  the  house 
was  to  be  a  residence  for  the  wife  and  children,  with  the  hu^ 
band."  In  the  opinion,  says  the  court :  *Tlaintiff  claims,  in  the 
present  case,  that  the  wife's  authorization  or  her  ratification  of 
the  contract  may  be  assumed  from  the  fact  that  the  house  was 
to  be  a  residence  for  herself  and  children,  with  her  husband. 
.  .  •  .  But  here  it  was  no  part  of  Mrs.  Chamberlain's  duty  or 
care  to  provide  a  home  for  herself  and  her  children.  That  was 
incumbent  on  the  husband  and  father.  The  occupancy  of  the 
premises  was  his  beneficial  use^  and  not  hers." 

We  do  not  think  that  from  the  occupation  by  the  wife  with 
her  husband  of  a  building  as  a  family  residence,  constructed  by 
the  husband  on  the  wife's  land,  a  conclusive  presumption  of 
ratification  of  the  husband's  acts  ®®  thereby  arises,  so  as  to  make 
effective  a  mechanic's  lien,  where  none  theretofore  l^ally  at- 
tached; at  most,  it  is  only  a  circumstance,  to  be  considered  with 
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otiier  fajcba  aztd  cxrcxanstances  for  the  purpoBe  of  dcftenniirnqp 
13ie  question  of  the  alleged  zatificatioiL 

The  judgmfflit  of  £he  lower  oouit  ig  supported  bj  sufficient 
competent  ovicLenoe!^  and  ia  thecefoiB  affimed;  thii»  koireTe^ 
without  pvejudioe  to  a  future  adMni^;aijuitiia  haafaaad  lor  the 
debt  dae  on  tha  aeeavnti  aued 


Under  the  fiction  of  the  oommoB  law  tbat  a  married  w«aum*0 
legal  eKlatcnce  la  merged  tn  that  of  ber  liurtiaud,  rtie  ia  pieauaied 
tx>  1)e  incapable  of  binding  benelf  by  anjf  evecotors^  eonfenujt* 
Wbenever  she  li  tneapiMe  <xf  amkiair  a  eeatraet  ior  henelf  tbi&m 
can  be  no  Hen  againBt  ber  eepavato  eatatik  Pewewce,  Ibe  peraonal 
dlaabliittca  et  married  women  Laff%  aBder  tbe  more  enligbEtened. 
legiaiatlon  ef  recent  tlmea,  been  almoat  enttmty  mmmred,  and  tbeir 
wight  to  mafee  contraeta  coneemioa  aU  tWnga  fertahilna  to  the  maa* 
asement,  aale»  porchaae,  control,  and  dtopoatHon  of  their  aepaiacte 
€Statea,  la  now  generally  recegnlaed. 

Wberefcr  aUiialBa  anthorlm  a  manted  weman  le  lield,  devlae^ 
beqaeatii,  and  eaufit^  ber  psaper^,  real  and  perasnal,  Itie  eame  as 
If  abe  wem  m  tane  acde^  er  centain  almnar  preyfnlima,  she  may  enter 
luiD  a  contract  for  tbe  lm(provmneiit  of  ber  aaparate  pcopcrty,  aod 
madi  CBDteact  la  BBflBetMt  baaii  f or  jl  mgei—ie'a  Han  farlabarand 
Mtenbila;  HeOamn  r.  aieVaMan,  Bd  Ark.  2ia»  IS  Aobl  JiC  Aep.  loa* 
M  &  W.  780;  Stepheaaoa  ▼.  BaOard, «  Ind.  07?  VM^jl^  t.  Ratib- 
wood,  87  OSaa.  idl.  ▲  married  woman  am^  owiUiad;  tar  tbe  odih 
nfcmcttDm  of  impaefcroenta  an  ber  aeparafte  «Btaaa»  no  aa  to  aab- 
S»et  it  te  a  mecbasitf  a  Ian:  Carnia«e  MaiMe  ete.  Oa  r.  Baunmn,  41 
MOL  App.  880;  Murphy  t.  Kmpbp,  18  bio.  Jjpp.  60n  A  mavrted 
woinan'a  power  to  contract  far  bupfovementa,  aa  wefl  na  r^aint, 
to  bar  teal  mtate  la  Inaepaniily  lagldanl.  te  bar  itfgbt  to  tidic  and 
bidd  leal  ealaea  for  bar  own  aeparata  uae;  and  n  amehanlc'a  Ven 
aapalnat  a  amirlBd  wonmn'a  aepamte  ealnte  Ibr  weak  dene  and  m^ 
tBrUB  teinlafaed  tn  and  a*ent  a  tdwalllaff  ewctad  tar  bmr  and  wider 
ber  cantmet  la  Tattd:  Appeal  nf  flisrmaBia  Svr.  Bank,  80  Fa.  8t  828; 
Bz  fnrin  flefanridi;  dd  Ala.  988;  Waitewortb  a;  Oodge,  88  Abu 
500,  7  South.  IM;  Vafl  ^  Keyec,  71  Ind;  108;  nidOlna  t.  TTempleton* 
08  ind.  MBB^  Itarpantar  r.  Loanaad,  1  M ImiL  ISn.  tt  haa  nlae  been 
bnia  that  ber  inrbal  cmiteadi  wan  aadteient  to  amto  tar  pmpertor 
nUect  Id  tta  Men:  BTttdawnUi  t.  HedB%  88  Ala.  nee,  7  nenth.  184; 
Gotdnr  T.  MeAandlr,  tt  AJn.  S07,  7  Sonlli.  881. 

Butn  nuunted  wamanlalnflapabieertilnfllna  bmaeB;  or  ber  topnp 
r^te  prepertji;  nntar  tbe  naaiaiia  law  by  bar  eenlmcta.  Hene^ 
In  the  abaaBee  ed  enfla>llna  atetatea^  her  aepawrte  eatate  la  m^ 
cfaa^gaabla  tar  wmk  and  teboa  doni^  nor  matflrtela  faraMied  ant 
need  In  buUdlan  npon  ber  mum  iile  eatate,  la  a  paDcaadlng  te  oih 
force  a  mechanlc'B  lien:  Gray  r.  Pope^  35  Mlra.  110,  72  Am.  Dec.  117; 
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Sexton  T.  Alberts,  10  Let,  4B2;  O'lfafley  t.  Ooofblln,  8  Tton.  481; 
O'Nefl  T.  Perclra],  20  Fla.  987,  51  Am.  Rep.  634;  Fetter  t.  Wilson, 
12  B.  Hon.  00;  JotaoBon  y.  Parker,  27  N.  1.  L.  239. 

In  those  Jurisdictions  where  a  marrlea  woman's  real  estate  may 
be  bound  by  a  Hen  for  Improvements  made  thereon  the  contract 
therefor  must  be  made  by  her  or  her  authorised  agent.  In  ordm  to 
bind  her  estate,  and  It  Is  well  settled  that  where  she  may  so  eon* 
tract,  she  may  contract  through  her  authorised  agent:  CSilcaco  Iiam- 
ber  Go.  t.  liahan,  08  Ho.  App.  425;  Interstate  Building  efee.  As^n. 
Y.  Ajen,  177  UL  9.  52  N.  B.  8^ 

Agtncff  of  HuBband.-^lt  Is  also  well  settled  that  a  husband  may 
act  as  agent  of  his  wife,  and  that  a  contract  for  the  ccnstruc- 
don  of  a  building  or  other  Improvement  upon  her  land,  made  by  a 
husband  acting  as  her  agent,  under  due  authority,  binds  her,  es» 
pedally  when  ratified  by  hor  acts  and  conduct  during  the  progress 
of  the  work:  Bumgartner  y.  Hall,  108  IlL  180,  45  N.  B.  168;  Chicago 
Lumber  CkK  t.  Hahan,  58  Ho.  App.  425;  Wheaton  y.  Trimble^  145 
Mass.  845^  1  Am.  St.  Rep.  463,  14  N.  B.  101  But  wh^  a  hnsband 
contracts  In  his  own  name  for  Improvements  on  the  land  of  his 
wife,  she  cannot  be  held  p^isonally  under  the  contract,  nor  can  a 
lien  on  the  land  be  maintained  under  It,  In  the  absence  of  clear  and 
convincing  evidence  that  be  acted  as  her  agent  In  maldng  the  con* 
tract:  Thompson  v.  Kehrmann,  60  Ho.  App.  488.  Although  a  hns- 
band may  become  the  agent  of  his  wife  to  make  a  c<mtract  for  her 
for  the  improvement  of  her  real  property,  his  authority  to  so  act 
is  never  Implied  from  the  marital  relation  alone,  nor  from  the  mere 
fact  that  he  occupies,  manages,  and  controls  her  real  estate:  Hoff- 
man V.  HcFadden,  56  Ark.  217,  85  Am.  8t  Rep.  101,  19  8.  W. 
753;  MUler  v.  HoUlngsworth,  33  Iowa,  224;  Price  v.  Seydel,  46 
Iowa,  696.  As  a  mechanic's  lien  is  generally  given  only  where 
the  work  is  done  or  the  material  furnished  by  virtue  of  a  contract 
with  the  owner  of  the  premises  improved,  or  with  his  or  her  agents 
trustee,  contractor,  or  subcontractor,  if  It  does  not  appear  that  the 
wife  knew  at  the  time  that  the  title  to  the  land  was  In  her,  nor  that 
she  was  In  possession  of  any  Information  from  which  she  might 
have  inferred  that  she  was  the  owner  of  the  property  when  the  Im- 
provements were  made,  It  cannot  be  held  that  her  husband  made 
the  contract  for  the  ImproTements  as  her  agent;  Duross  v.  Brod- 
erick,  78  Mo.  App.  260.  A  mechanic  Is  entitled  to  a  lien  for  work 
and  labor  performed  on  a  house  standing  on  the  land  of  a  wife, 
if  such  labor  is  performed  under  a  contract  with  her  husband  as  her 
agent,  for  her  use  and  benefit,  with  her  knowledge  and  consent, 
and  for  which  they  both  promised  to  pay:  Burdlck  v.  Hoon,  21 
Iowa,  4ia  Following  Kldd  v.  Wils<m,  28  Iowa,  464.  And  If  a 
married  woman  authorizes  her  husband  to  act  for  her,  and  as  her 
agent  to  contract  for  the  building  of  a  house  upon  her  separate  real 
estate,  the  law  gives  a  mechanic's  lien  thereon,  although  she  may 
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not  hare  Intended  to  charge  the  property  therewitli:  Jones  t.  Pot- 
haat,  72  Ind.  16&  If  a  husband  contracts  for  material  to  ImproYe 
the  propoiy  of  his  wife,  no  contract  between  the  husband  and  wife 
can  defeat  the  right  of  the  contractor  to  a  mechanic's  lien,  if  such 
contract  is  not  disclosed  to  the  contractor:  Bethell  t.  Ohlcago  Lum- 
ber Co.,  89  Kan.  280.  17  Pac  813. 

Under  statutes  giving  the  husband  the  management  and  control 
of  the  community  real  property*  and  providing  that  such  property 
Bhall  be  subject  to  mechanics'  liens,  he  is  empowered  to  contract 
toe  the  erection  of  buildings  on  the  community  real  estate,  and  sub- 
ject it  to  a  mechanic's  lien:  Littell  etc.  Go.  v.  Miller,  8  Wash.  480, 
28  Pac.  1036;  Washburn  t.  Burrls,  34  N.  J.  U  18.  A  lien  for  ma- 
terials will  attach  to  land  which  is  the  wife's  separate  property, 
If  the  record  title  is  in  the  community  and  the  material  is  fur- 
nished in  reliance  u^n  the  community  ownership  of  the  property 
and  without  notice  of  her  s^arate  right:  Herd  v.  Owens,  20  Tex. 
OIt.  App.  21t  48  a.  W.  200;  House  v.  Schultz,  21  Tex.  Civ.  App. 
243,  62  S.  W.  664.  The  rule  is  otherwise  and  the  Hen  cannot  be 
maintained  if  the  contractor  has  notice  that  the  property  is  the 
separate  estate  of  the  wife,  although  the  title  stands  in  the  com- 
munity: Owens  V.  Hord,  14  Tex.  Civ.  App.  642,  37  S.  W.~1093. 

There  may  also  be  a  mechanic's  lien  upon  land  held  In  Joint  ten- 
ancy by  husband  and  wife  under  a  contract  signed  by  the  husband 
alone^  but  with  the  consent  and  acquiescence  of  the  wife:  Dalton  v. 
Tindolph,  87  Ind.  490.  And  the  same  rule  prevails  when  the  land  is 
held  by  the  husband  and  wife  as  tenants  by  the  entjjpetles:  Wilson 
r.  Logue,  131  Ind.  191,  31  Am.  St  Bep.  426,  30  N.  fi.  1079.  And 
eren  though  the  wife  of  such  tenant  objects  to  the  contract  at  the 
time  it  is  entered  into  by  her  husband,  the  property  will  be  bound 
for  the  mechanic's  lien  if  such  act  of  her  husband  is  afterward 
ratified  and  the  building  is  accepted  by  her:  Taggart  v.  Kem,  23 
Ind.  App.  272,  63  N.  B.  661. 

In  California  a  mechanic's  or  materialman's  Hen  may  be  created 
en  a  homestead  by  the  act  of  the  husband  alone  without  the  con- 
sent or  Joint  action  of  the  wife:  Palmer  v.  Lavigne,  104  Oal.  30,  37 
Pac  776.  In  Texas,  however,  no  mechanic's  lien  can  l>e  fixed  upon 
a  homestead  unless  the  contract  for  material  is  signed  by  the  wife: 
Bicker  v.  Schadt,  6  Tex.  Civ.  App.  460,  23  8.  W.  907;  Ligwoski  y. 
Crooker,  86  Tex.  324,  24  S.  W.  278,  78a  And  the  same  rule  pre- 
Tails  in  Michigan:  Jossman  t.  Rice,  121  Mich.  270,  80  Am.  St  Bep. 
488,  80  N.  W.  26. 

In  many  instances  the  agency  of  a  husband  is  implied  fi'om  the 
circumstances.  Thus,  if  a  married  woman  mortgages  her  separate 
property  to  raise  money  to  improve  It,  her  husband  taking  the 
money,  and  with  her  knowledge  and  consent,  erecting  the  building, 
employing  another  to  plaster  it,  the  necessary  inference  follows  that 
the  husband  was  either  her  agent  or  a  contractor  to  build  the 
house,  and  in  either  case  the  plasterer  has  a  right  to  a  mccVanic's 
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Hen:  Thompflon  ▼.  Shepnrd,  85  Ind.  853.    A  finding  that  a  hnaband 
acted  a*  the  duly  authorized  agent  of  his  wife  In  employing  a  per- 
eon  to  perform  labor  upon  her  house  Is  justified,  in  a  proceeding 
to  enforce  a  mechanic's  lien  therefor,  by  evidence  that  the  hustnad 
has  general  management  of  the  property,  that  he  contracted  for  the 
performance  of  the  labor,  that  she  knew  that  the  work  was  being 
done  upon  the  house,  and  personally  directed  part  iti  the  work: 
Wheaton  t.  Trimble,  145  Mass.  M5,  1  Am.  St  Bep.  468,  14  N.  B. 
104.    If  a  married  woman  Is  shown  to  have  had  personal  knowledge 
of  work  done  and  material  furnished  on  her  separate  eatate.  and 
to  some  extent  to  have  given  personal  directions  concerning  it.  al» 
though  her  husband  was  the  principal  manager,  and  to  have  joined 
him  In  the  execution  of  a  note  in  settlement  of  the  dalm,  she  must 
be  held  to  have  bound  her  property,  and  a  meofaanlc's  lien  may  be 
enforced  against  it:  Collins  v.  Megraw,  47  Mo.  495.    And  if  a  h«^ 
band  erects  a  dwelling  on  land,  the  titte  to  which  Is  in  his  wifi^ 
and  she  is  aware  that  such  building  Is  being  erected,  and  gives- 
directions  to  the  workmen,  the  agency  of  the  husband  will  be  pre* 
eumed,  and  the  property  wQl  be  liable  to  a  mechanic's  lien:  Brad* 
ford  T.  Peterson,  90  Neb.  06,  46  N.  W.  220:  Mc€k)rmlck  ▼.  lAwtDn» 
8  Neb.  449;  Scales  v.  Paine,  13  Neb.  621;  Howell  r.  Hatiiaway,  28> 
Neb.  807,  44  N.  W.  1136.    As  a  husband  cannot  bind  his  wifefs 
separate  estate,  even  for  necessary  repairs,  without  her  authority, 
a  mechanic's  lien  filed  against  her  separate  property,  but  not  aver- 
ring the  coverture  and  that  the  labor  was  done  and  material  fm^ 
nished  upon  her  authority  and  with  her  consent.  Is  fatally  defeetivs* 
and  void:  Stelnman  v.  Henderson,  94  Pa.  St.  813;  Dearie  t.  Biartin» 
78  Pa.  St  56;  Lloyd  v.  Hibl>B,  81  Pa.  St  806;  SehifTer  v.  Sanm,  81 
Pa.  St  886;  Shryock  v.  Buckman,  121  Pa.  St  248,  15  AtL  480i. 

If  a  husband  has  work  done  on  his  wlfe^e  land  It  should  be  care- 
fully ascertained  by  those  doing  the  work  or  fomisfaiBg  the  material 
whether  he  acts  as  agent  or  as  the  principal  cootractor:  Rand  ¥. 
Parker,  73  Iowa,  896*  35  N.  W.  498. 

In  Maryland,  If  a  husband,  of  his  own  motion,  has  work  done  e» 
his  wife's  estate,  she  must  be  specially  notified  by  the  medianie 
claiming  a  lien,  but  if  the  husband  acts  as  the  wife's  agent,  no  snch^ 
notice  is  required:  Conway  v.  Crook,  66  Md.  290,  7  AtL  402;  Jardcn. 
T.  Pumphrey,  86  Md.  361. 

Estoppel  Against  ^Vif€.— The  participation  of  a  wife  In  the  w«rk 
done  on  her  separate  estate,  or  her  directions  to  the  workmen  em* 
ployed  as  to  how  such  work  should  be  or  Is  desired  done.  Is  oCteB^ 
of  such  a  nature  as  to  Induce  the  eonrt  to  hold  that  she  Is  estopped 
from  denying  that  the  contract  for  sn<di  w«rk,  thoogh  made  by  her 
husband  alone,  was  not  made  by  her  authority,  nor  with  her  kno>wl» 
edge  or  consent  When  such  estoppel  is  established  against  a  islfe^ 
her  property  Is  bound  for  the  mechanic's  lien.  Thus,  the  sepants- 
property  of  a  married  woman  may  be  charged  with  a  mechanic's 
lien  for  materials  fnrnished  for  the  erection  of  a  building  thereon^ 
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althoaffh  the  contcaet  ander  which  they  were  fumUhed  was  signed 
liy  her  faneiMud  alone.  If  It  Is  shown  that  she  examined  the  plans 
of  the  bnllding,  and  the  materials  were  furnished  by  the  claimant 
with  her  knowledge  and  eeasent,  and  that  they  wene  reasonably 
necessary  for  the  improyement  of  the  j^roperty,  and  were  used  for 
tbat  purpose,  and  that  she  was  frequently  iijpon  the  premises  during 
the  proigress  «f  the  wark;  giriag  directions  em  to  the  materials  and 
am  to  tbe  mciuBer  of  construetioii:  Bodey  ▼•  Thackara,  143  Pa.  SL 
171,  21  Am.  St.  fiep.  526,  22  AXL  754;  Bevan  y.  Xhacluixa,  143  Fa. 
St.  VB2,  2i  Am.  8t  Rep.  S29,  22  AtL  873. 

In  Bpears  y.  liswrenoe,  10  Wash.  S68^  45  Am.  8t  Bep.  789,  88 
Pac.  1018,  it  was  held  tfaait  the  separate  property  of  the  wife  is 
rabject  to  a  mechanic's  lien,  for  the  erection  of  a  building  thereon, 
thongli  she  did  not  join  in  the  eostract  theretfor,  if  during  the  prog- 
ress of  the  work  she  was  iibout  the  psemtses  with  her  husband 
and  helped  select  tiie  colon  of  the  pBints  to  be  used  thereon.  If 
a  husband  enten  Into  a  coniraet  for  the  erection  of  a  building  on 
Idfl  wttEfs  land  with  her  knowledgi^  she  participating  in  conversa- 
tions between  him  and  tbe  contpaetoBS  relatiye  to  the  work  during 
the  time  It  fa  beiag  done,  and  making  no  objection  at  any  time, 
ahe  Is  estopped,  and  the  land  Is  UaUe  for  mechanics'  liens  arising 
out  of  the  work  done.  So  Jield  la  Jobe  y.  Hanter,  165  Pa.  St.  5, 
4d  Am.  At  &ep.  839l  30  Atl.  452.  It,  after  a  contract  for  labor  on 
a  taMdlag  belonging  to  a  wifa  Is  made  by  her  husband  with  ona 
wlio  Is  Igaeraat  of  her  Interest*  and  she  knowing  what  is  being 
dane  aad  parti^patlag  thenein,  does  net  disclose  her  Intoi'est  or 
prayeaC  tiia  wask,  ahe  has  beoi  held  to  be  estopped  to  set  up  her 
rlfl^its  as  a  defense  to  a  meehnaic's  Uen:  Bruck  v.  Bowermaster,  8d 
IlL  App.  618;  flchwarix  y.  Sanndeca,  46  IlL  18;  Qreenleaf  y.  Beebe^ 
80  IlL  522;  Wataon  y.  Caipeater*  27  UL  App.  492. 

Manted  wamen,  la  having  the  powers  and  priyileges  of  femes 
aole  conferred  upon  them,  with  respect  to  their  property,  must  as- 
aasae  tha  raaponsAbilitlas  aad  duties  which  Beeessarily  follow.  If 
a  maxried  waman*  JMlng  in  possession  of  a  house  and  lot  with  her 
iMUhaad*  netfocia  to  reeood  the  deed  showing  title  in  her  until  af  ler 
lia  has  canteaeted  for  Improyements  thereon,  aad  knows  that  her 
iNBtead  hSB  made  snch  oontinct,  aad  Is  present  on  several  occa- 
aioas  at  the  house  during  the  progress  of  the  work,  and  hears  the 
coatnacmr  and  her  hruaband  convecsiag  about  It,  aad  fails  to  make 
kSDOwa  Inr  dalm  to  the  ptaperiy,  or  repudiate  the  acts  of  h^  hua- 
iMBid.  and  after  tha  woik  is  coanpteted  she  aad  her  husband  occupy 
tha  haasi^  abe  Is  estopped  from  denying  that  her  husband  was 
actliMP  as  her  agent  In  maUag  tbe  contract:  Andexson  v.  Armatead, 
88  UL  468.  BMdaaoe  Hiat  title  ta  the  land  en  which  a  house  was 
bnili  mmm  la  a  SMirled  woauia,  that  ehe  knew  where  her  husband 
p>t  ttoteick  with  whieh  the  hoase  was  buUt  and  the  price  of  them, 
and  that  she  famished  what  money  was  paid  en  account  of  the 
laiciL  and  the  bcHfllng  of  the  house,  Is  sulhcient  to  show  tliat  her 
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hOBband  acted  u  her  agent  in  the  purchase  of  the  brick,  and  tbe^e 
facta  work  an  eatoppel  against  her,  aa  against  the  enforcement  of 
a  mechanic's  lien:  Tottle  v.  Howe,  14  Mlnn«  145,  100  Am.  Dec. 
206.  If  a  wife,  with  knowledge  that  her  husband  has  made  false 
representations  as  to  the  ownership  <it  the  propoiy  and  has  con- 
tracted in  his  own  name  for  the  erection  of  a  building  thereon, 
assists  In  procuring  the  work  to  be  done  nnder  the  contnetp  with- 
ont  disclosing  to  the  contractor  the  title  to  her  property,  whiidi  la 
of  record,  she  is  estopped  to  assert  her  title  for  the  purpose  of  d^ 
feating  a  mechanic's  lien  arising  ont  of  anch  contiact:  Ba«tnip  t. 

Prendergast,  179  HL  669,  70  Am.  8t  Bep.  128»  68  N.  HL  906;  Band 
▼.  Parker,  78  Iowa.  880,  85  N.  W.  408;  FrohUch  t.  OBnoQ  (Mlcfa.K. 
86  N.  W.  1034. 

On  the  other  hand,  it  liaa  been  htid  that  a  married  woman's 
property  la  not  subject  to  a  mechanic'a'llent  though  the  buildlnir  ^ 
located  within  forty  feet  of  the  dwelling  occupied  by  her  and  her 
husband,  and  ahe  witnessed  its  eonstnictl<Hi  and  progreaa,  and  gave 
aome  dlrectiona  to  the  carpentera,  if  ahe  ahowed  no  more  interest 
in  the  improyements  than  a  woman  would  take  In  a  building  on 
the  land  of  her  husband,  and  the  contract  for  the  work  was  made 
with  him,  and  the  materials  procured  on  his  order  and  personal 
credit,  without  authority  to  act  aa  her  agent,  and  without  eonanlta- 
tlon  with  her  or  with  her  knowledge:  Hoffman  t.  HcFaddoi,  58 
Ark.  217,  85  Am.  St  Rep.  101,  10  6.  W.  758w  And  to  the  same 
effect  is  Lyon  t.  Champion,  02  Gonn.  75^  26  Atl.  892*  It  has  also 
been  held  that  a  wife  Is  not  precluded  from  c<mteatlng  the  yalidity 
of  a  mechanlc*s  lien  upon  her  property,  for  work  done  at  the  re- 
quest of  her  husband  by  the  fact  that  she  knew  of  the  work  and 
participated  therein,  while  it  was  being  performed,  when  there  Is 
no  statute  creating  a  liability  against  her  under  auch  circumstances: 
Santa  Cms  etc  Ca  y.  Lyons,  117  OaL  212,  60  Am.  8t  Bep.  174^ 
48  Pac.  1097;  Johnson  T.  Parker,  27  N.  J.  L.  239. 

Knowledge  and  Caneent  of  TFi/e.— As  the  establishment  of  a  me- 
chanic's lien  against  the  property  of  a  married  woman  must  depend 
upon  the  fact  that  she  either  entered  into  the  contract  under  which 
It  came  into  existence,  or  that  such  contract  was  entered  into  by 
her  authorised  agent.  It  seems  clear  that  no  such  lien  can  be  eatao- 
llshed  on  the  theory  of  the  husband's  agency  when  she  protests 
against  the  execution  of  the  contract  by  her  husband,  and  at  all 
reasonable  times  protested  against  the  erection  of  the  work: 
James  t.  Dalley,  107  Iowa,  463,  78  N.  W.  61;  Getty  y.  Tram^  07 
Iowa,  268,  26  N.  W.  245.  And  If  a  husband,  without  the  ccHisent 
and  against  the  protests  of  his  wife,  contracts  for,  and  proceeds 
to  erect  a  dwelling-bouse  on  land  owned  by  her,  a  materialman 
cannot  acquire  a  Hen  on  such  land  for  material  furnished,  although 
she  occupies  the  premises  with  her  husband,  and  has  knowledge 
that  the  work  is  being  done:  Morrison  y.  Clark,  20  Utah,  432,  77 
Am.  SL  Rep.*92^,  58  Pac.  235*    Although  there  Is  some  conflict  in 
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the  authorltlefl,  tt  Is  a  general  role  that  when  a  tmlldlng  Is  enacted 
€0  a  wife^a  land  at  the  sole  request  and  upon  the  credit  of  her 
hosband,  a  mechanic's  lien  does  not  attach  to  the  land,  although 
ahe  knew  of,  and  did  not  object  to,  the  erection  while  it  was  in 
pn^gress:  Flannery  r.  Rohrmayer,  46  Ck>nn.  558,  88  Am.  Rep.  86; 
Laner  r.  Bandow,  48  Wis.  566,  28  Am.  Bep.  571;  Wendt  v.  MarUn, 

80  HL  189;  Foe  t.  Bkert,  102  Iowa,  861,  71  N.  W.  679;  Young  t. 
Swan,  100  Iowa,  323,  68  N.  W.  566;  Baker  t.  Stone  (Tenn,)  58  S.  W. 
761;  HaU  r.  Brkfits  (ICich.),  84  N.  W.  810;  Knott  t.  Oarpentor,  8 
Head,  542,  75  Am.  Dec  779;  Huntley  t.  Holt,  58  Ck>nn.  445,  20  Atl. 
460;  Alexander  t.  Perkins,  71  Ho.  App.  286;  Bradford  y.  Higgins, 

81  Neh.  192,  47  N.  W.  748;  Hawkins  liomber  Co.  r.  Brown,  lOD  Ala. 
217,  14  South.  110;  Washburn  t.  Bums,  84  N.  J.  U  18;  Price  y. 
S^del,  46  Iowa,  696;  Getty  t.  Tramel,  67  Iowa,  288^  25  N.  W.  246.  A 
bnsband  has  no  power  to  creste  a  mechanic's  lien  on  hia  wife's  prop- 
erty without  her  authority  or  consent,  and  if  the  credit  is  given  wAelj 
to  him  for  work  done  or  materials  furnished  in  erecting  improye- 
ments  on  her  property,  no  statutory  lien  on  it  is  created,  although 
the  wife  has  knowledge  of  the  work  while  it  is  in  progress,  and 
occupies  the  house  as  a  dwelling  after  its  completion:  Wadsworth 
▼.  Hodge,  88  Ala.  500,  7  South.  184;  Lauer  v.  Bandow,  43  Wis. 
666;  28  Am.  Bep.  671.  If  a  husband  contracts  in  his  own  name 
for  improrements  on  the  lands  of  his  wife,  she  cannot  be  held 
personally  under  the  contract  nor  can  a  lien  on  the  land  be  main- 
tained under  it,  in  the  absence  of  clear,  cogent,  and  persuasiye 
evidence  that  he  acted  as  her  agent  in  making  the  contract,  and 
the  mere  fact  that  she  knew  and  assented  to  the  erection  thereof 
has  no  tendency  of  itself  to  prove  that  the  husband  acted  as  her 
agent;  it  is  only  when  such  evidence  is  supplemented  by  further 
proof  to  the  effect  that  the  wife  actually  participated  in  the  mak- 
ing of  the  improvement,  by  giving  directions  as  to  the  manner  and 
mode  of  doing  the  work  that  the  question  of  the  agency  of  the 
husband  may  be  submitted  to  the  Jury:  Carthage  Marble  etc.  Ck>. 
T.  Ba"™<^",  44  Mo.  App.  886;  Thompson  r.  Kehrmann,  60  Mo.  App. 
488.  The  making  of  an  improvement  under  an  agreement  with 
her  husband  does  not  authorize  a  lien  upon  his  wife's  realty,  and 
the  fact  that  the  wife  saw  the  improvement  going  on  and  made 
no  objection  is  not  sufficient  to  bind  her:  Kline  t.  Perry,  51  Mo. 
App.  422;  Hoffman  v.  McFadden,  66  Ark.  217,  35  Am.  St  Rep. 
101,  19  8.  W.  753.  Although  a  wife  has  knowledge  that  the  work 
is  progressing,  me^e  neglect  on  her  part  to  inform  the  persons 
with  whom  her  husband  has  contracted  for  the  improvement  of 
her  separate  estate,  as  to  such  ownership,  cannot  be  construed  as 
consent  by  h^ :  Ooorsen  v.  Ziehl,  103  Wis.  881,  78  N.  W.  562; 
Huntley  v.  Holt,  58  Conn.  445,  20  Atl.  468.  Some  cases  hold  that 
the  knowledge  and  consent  of  the  wife  is  alone  sufficient  to  bind 
her  property  for  the  improvement  made  thereon.  Thus,  if  a  bui'd- 
ing  necessary  for  the  improvement  of  th^  separate  estate  of  tlie 
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wife  !■  erected  thereon  under  a  contract  made  wltli  the  hnshand 
alone,  but  with  her  knowledge  and  consent.  It  has  been  held  thai 
the  property  Is  subject  to  a  mechanic's  lien  ft>r  materisls  Teason- 
ably  necessary  to  Its  erection,  and  used  In  fts  construction:  Berss 
T.  Thackara,  143  Pa.  Bt  182,  24  Am.  St  Bep^  529,  22  AIL  873; 
Bodey  t.  Thackara,  143  Pa.  Bt  1T1»  24  Am.  St  Rep.  826,  22  AtL 
754;  Althen  t.  Tarboz,  48  Hlnn.  18,  81  Am.  Bt  Rep.  fM,  09  N.  W. 
1018;  KeUy  t.  McGehee,  137  Pa.  St  443»  20  AtL  628. 

Under  statutes  in  some  of  the  states,  one  who  furnishes  material 
for  a  house  which  a  husband  Is  building  on  his  wife's  land  with 
her  knowledge  and  consent  may  hare  a  lien  thereon,  altiiougli  die 
material  was  purchased  by  the  husband  upon  his  credit  sl<me 
without  the  authority  of  ills  wife:  Healb  t.  Bolles,  73  Wis.  217,  4D 
N.  W.  804;  North  T.  La  Flesh,  78  Wis.  620,  41  N.  W.  633.  IMtr 
such  statutes  proof  of  the  **knowiedge^  of  the  wife  without  dmks 
is  not  sufficient  to  bind  her  property  for  Oie  lien^  Smith  t.  GOk 
87  Minn.  465,  85  N.  W.  17& 

Oonamt  In  Writinff^Whm  Jteg»<y^— Pnfler  statwteg  In  some  «f 
the  states,  the  separate  estate  of  married  women  cannot  be  sub- 
jected to  the  satisfaction  of  a  ttea  for  improvemenla  thereon,  tl* 
though  they  are  made  with  her  knowledge,  unless  the  contnct 
upon  which  the  Hen  Is  based  was  executed  by  her  In  the  maimer 
prescribed  by  the  statute,  and  when  a  married  woman's  contncti 
are  required  to  be  in  writing,  a  person  who  xmrfoms  labor  or 
furnishes  material  In  tte  erection  of  ImprofemeBts  npon  the  IhmI 
of  a  married  woman  is  not  entitled  to  a  lien  thereon,  unless  tbe 
contract  therefor  was  in  writlAg,  signed  by  the  wife:  Passmore  t. 
Baston,  00  Ky.  880,  14  S.  W.  856;  Fetter  t.  Wilson,  12  B.  Hon.  91; 
Thompson  y.  Taylor«  110  N.  d  70, 14  S.  B.  513;  Weathers  t.  Borden^ 
124  M.  a  610,  32  S.  B.  881;  Hall  T.  Brkflts  (Mich.),  84  If.  W.  3n. 
Thus,  if  the  law  requires  that  the  contract  of  a  married  womto 
must  be  la  writing,  the  requirement  will  be  enforced  as  regardi 
a  mechanic's  lien.  Hence,  such  lien  does  not  attach  xmder  SQdi 
statute  to  the  estate  of  a  married  woman  for  any  fanproTemenC 
made  thereon,  unless  contracted  for  in  writing  by  her  Jointly  with 
ber  husband*  or  has  been  contracted  for  by  the  husband  with  the 
wife's  consent  in  writing:  Cameron  t.  McCuIlough,  H  B.  L  ll^i 
HaU  T.  Brkflts  <MIg1l)»  84  N.  W.  310;  Weathers  t.  Borden,  W 
N.  a  61QI  82  a.  &  881. 
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HIGH  SCHOOL  DISTEICT  v.  LANCASTER  COUNTY. 

[60  Neb.  147,  82  N.  W.  SSOl] 

TAXATION— VAIiUATION—BATB.— Not  only  the  Tahiation 
of  property  far  the  purpose  of  taxation,  but  the  rate  thereof  as 
Tvell,  must  be  uniform.  It  Is  not  within  the  power  of  the  legis- 
lature to  proYide  otherwise,  either  directly  or  Indirectly. 

OONSTITUTIONAIi  LAW— HIGH  SOHOOLS—TAXATION.— 
A  statute  proyidlnir  that  pupils  residing  without  the  limits  of  high 
school  districts  may  attend  such  schools  free  of  charge,  and  that 
mn  arbitrary  sum  shall  be  paid  out  of  the  general  fund  of  the 
«onnty,  as  compensation  to  such  high  school  district  for  such 
tuition,  which  sum  may,  in  any  case,  fall  below  or  exceed  the 
cost  of  such  tuition,  is  void,  as  being  in  violation  of  constitutional 
proTlslons  declaring  that  the  legislature  may  provide  such  revenue 
SM  is  needed  by  levying  a  tax  by  valuation  so  that  every  person 
axid  corporation  shall  pay  a  tax  in  proportion  to  the  value  of  their 
property,  and  that  the  legislature  shall  have  no  power  to  release 
or  commute  taxes,  and  that  all  taxes  for  municipal  purposes^  shall 
be  uniform  In  respect  to  the  persons  and  property  withhi  the 
Jurisdiction  of  the  body  imposing  ttiem. 

W*  C.  Corey^  B.  Byan^  and  A.  O.  Greenleey  for  Hie  appellaat 

T.  C.  Hunger  and  J.  L.  Caldwell^  for  the  appellee. 

^^  NOBVAL,  C.  J.  This  suit  was  brought  in  the  district 
court  of  Lancaster  county  to  test  the  constitutionality  of  sections 
1  and  3,  chapter  62,  of  an  act  of  the  legislature  approved  April 
1,  1899,  entitled,  ''An  act  to  provide  free  attendance  at  public 
Idgh  schools  of  nonresident  pupil^  to  provide  for  the  expense 
thereof,  and  to  amend  section  3  of  subdivision  6,  sections  2  and 
7  of  subdivision  14,  and  2  of  subdivision  17,  chapter  79,  Conn 
piled  Statutes  of  Nebraska  for  1897,  and  to  repeal  said  original 
sections  now  existing^:  Session  Laws  1899,  c  62;  Comp.  Stats., 
c  79,  subd.  6.    The  sections  mentioned  are  as  follows: 

''Section  1.  That  all  regularly  organiaed  public,  high  *** 
schools  determined  by  the  state  superintendent  of  public  in- 
struction to  be  properly  equipped  as  to  teachers,  appliances, 
trnd  course  of  study,  shall  h€nreaf  ter  be  open  to  attendance  by  any 
person  of  school  age  residing  outside  of  the  district,  resident 
of  the  stat^  wfaos^  education  cannot  profitably  be  carried 
fartlier  in  the  public  sduxd  of  the  district  of  his  residence;  pro- 
yrided,  •  .  •  «  that  said  pupil  has  completed  the  common 
school  oouise  pieBcribed  l^  the  state  superintendent  for  work 
belov'  the  high  school;  provided,  further,  such  nonresident  pu« 
pile  shall  be  subject  in  all  lespects  to  ihe  same  rules  and  re- 
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BtrictioiiB  as  fliOBe  which  gOYem  leaideat  pupils  attending  such 
high  achooly  and  attend  the  neaiest  high  school  of  approved 
grade,  or  any  high  school  of  approved  grade  in  the  coirntj  of 
their  residence ;  provided,  further,  when  any  high  echoed  ahall  be 
unable  to  fomiBh  accommodations  to  nonresidents  without  con- 
stmcting  or  renting  additional  bnildingB,  the  board  of  education 
may  refuse  admission  to  such  pupils.** 

^'Sec.  8.  The  school  board  of  each  school  district  of  this 
state  whose  high  school  is  attended  by  pupils  under  the  pro- 
visions of  this  act,  shall,  at  the  dose  of  each  school  year,  zepor^ 
in  such  form  as  the  state  superintendent  may  prescribe^  to  ibe 
county  board  of  each  county  in  which  such  pupils  are  residents^ 
the  number  of  pupils  attending  such  high  sduxd  from  said 
county  snd  the  length  of  time  of  attendance  of  eadi  pupil  in 
weeks  sa  hereinafter  specified,  and  said  county  board  shall,  at 
the  first  rq^ulsr  meeting  after  the  filing  of  sudi  report,  allow 
said  district  the  sum  of  seventy-five  cents  for  each  pupil  re- 
ported for  each  week  during*  any  part  of  which  said  pupil  shall 
have  been  in  attendance,  and  order  a  warrant  drawn  on  the 
general  fund  of  said  county  in  favor  of  said  school  board  far 
such  sum,  and  the  teacher's  register  shall  be  prima  fade  evidence 
of  attendance  of  pupils  set  forth  in  such  dainL** 

Under  this  act,  High  School  District  No.  187,  of  Havdock^ 
Nebraska,  filed  a  petition  in  the  district  court  of  Lancaster 
county,  on  appeal  fh>m  the  disallowance  of  its  ^^^  daim  against 
the  county  for  tuition  for  pupils  attending  its  high  sdiool,  resi- 
dent witldn  said  counly,  but  outside  said  high  sdiool  district 
To  this  petition  a  general  demurrer  was  sustained,  and,  the 
plaintifiF  decting  to  stand  on  its  petition,  the  action  was  dis- 
missed, and  its  comes  to  this  court  on  error. 

It  is  argued  that  inaamudi  as  a  taxpayer  inside  the  hi^ 
school  district  must,  under  this  act,  pay  the  diflereno^  if  sny, 
between  flie  cost  of  tuition  of  nonresident  pupils  and  the  seventy- 
five  cents  per  week  allowed  by  section  8  of  the  act  to  be  paid  out 
of  the  general  fund  of  the  county,  and  must  also  pay  his  propor- 
tionate share  of  the  seventy-five  cents  per  week,  with  tli^  other 
taxpayers  of  the  county,  in  addition  to  bearing  tiie  whole  of  tiie 
expense  of  educating  those  pupils  resident  within  the  limits  of 
the  high  sdiool  district,  the  law  violates  sections  1,  4,  snd  6  of 
artide  9  of  the  constitution.    Said  sections  are  as  follows : 

^Section  1.  The  legislature  diall  provide  sudi  revenue  si 
may  be  needful,  by  levying  a  tax  by  valuation,  m  that  eveiy 
person  and  oorporation  shall  pay  a  tax  in  proportion  to  the 
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value  of  his,  her,  or  its  property  and  franchises,  the  value  to  be 
ascertained  in  such  manner  as  the  legislatoie  shall  direct,  and 
it  shall  have  power  to  tax  peddlers,  auctioneers,  brokers,  hawkers, 
commission  merchants^  showmen,  jugglers,  innkeepers,  liquor 
dealers,  toll  bridges,  ferries,  insurance,  telegraph  and  express 
interests  or  business,  venders  of  patents,  in  such  manner  as  it 
sbfiU  direct  by  genend  law,  uniform  as  to  the  class  upon  which  it 
operates.^ 

^See.  4.  The  legislature  shall  have  no  power  to  rdease  or 
discharge  any  counly,  city,  township,  town,  or  district  what- 
ever, or  the  inhabitants  thereof,  or  any  corporation,  or  the 
property  therein,  from  their  or  its  proportionate  share  of  taxes 
to  be  levied  for  state  purposes,  or  due  any  municipal  corpora- 
tion, nor  shall  oommutation  for  such  taxes  be  authorized  in  any 
form  whatever/' 

^Sec.  6.  The  legislature  may  vest  the  corporate  authori- 
ties ^"  of  cities,  towns,  and  villages  with  power  to  make  local 
improvements  by  special  assessment^  or  by  special  taxation  of 
property  benefited*  For  all  other  corporate  purposes,  all  mu- 
nicipal corporations  may  be  vested  with  authority  to  assess  and 
collect  taxes,  but  such  taxes  shall  be  uniform  in  respect  to  per- 
sons and  property  within  the  jurisdiction  of  the  body  imposing 
the  same." 

Before  entering  at  large  upon  the  discussion  of  the  questions 
presented  by  the  record,  we  would  say  that  it  does  not  appear 
to  the  court  that  the  constitutional  objections  urged  against  this 
act  are  in  any  wise  mitigated  by  the  provision  in  section  3 
thereof  which  grants  to  the  school  district,  as  compensation  for 
the  tuition  of  such  nonresident  pupils,  the  fixed  and  arbitrary 
som  therein  named.  Such  sum  may  fall  below,  or  exceed,  the 
cost  of  such  tuition,  and  is,  therefore,  not  a  factor  tending  to 
mitigate  or  offset  any  objections  that  are  raised  in  the  case.  So 
far  as  it  affects  the  question,  the  act  may  have  as  well  provided 
that  such  tuition  might  be  without  cost  to  a  taxpayer  resident 
outside  such  school  districts.  An  act  providing  that  nonresident 
pupils  should  be  taught  free  of  cost  to  taxpayers  outside  the 
limits  of  the  district  would,  in  our  opinion,  violate  section  4  of 
article  9  of  the  constitution,  for  it  would,  in  effect,  release  from 
their  proportionate  share  of  the  taxes  necessary  to  pay  the  cost 
of  tuition  of  such  nonresident  pupils  all  portions  of  tiie  county 
lying  outside  the  limits  of  such  high  school  district,  and  would 
be  tiudng  one  portion  of  a  county  for  the  benefit  of  another  por- 
tion: Belle  Point  v.  Pence,  13  Ky.  Law  Eep.  371, 17  S.  W.  197. 
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We  will  now  dkcuM  tlie  eonstxtaiasonal  <p€8tioas  ifais  upnirei, 
keeping  in  ^iew  the  oft-repeated  prineipk  of  tkis  oovt  that  tiie 
jodidaiy  will  not  deelaie  an  aet  of  the  legiriatiiie  imcoiEiBtita- 
tianal  nnkfls  it  ii  dear  tbat  enoh  aet  ib  inhibited  by  Hbm  fanda- 
mmtal  law:  State  t.  Poyntei^  59  Nd».  417,  81  K.  W.  431,  azid 
caaee  cited.  It  will  be  obaevred  that  lection  1  of  fiie  constitii- 
tion,  quoted,  pieeeribea  among  oflwr  tiimgi^  sobatantudly,  that 
the  legislature  shall  provide  ^^^  such  revenue  as  may  be  Beedfn], 
by  levying  a  tax  by  valuation,  so*  tiiat  evezy  peiaon  and  ooarpora- 
tion  shall  pay  a  tax  in  proportion  to  the  value  «f  his,  ber,  or 
its  property  and  frandiises,  etc.  Section  6  provides,  mbstan- 
tially,  tihiat,  for  all  ooorponte  purpoiea,  except  oertain  ones  tixzein 
enumerated,  all  municipal  co(rp<«ation8  may  be  invested  witk 
authority  to  asBsas  and  collect  taxes,  but  such  taxes  shall  be  uni- 
form in  respect  to  persons  and  property  within  the  jurndictioB 
of  the  body  imposing  the  same;  and  section  4  prohibitB  the 
l^islatnre  from  releasing  or  discharging  any  coun^,  city,  town- 
shipty  town,  or  district  whatever,  or  the  inhabitants  thoneof,  or 
any  corporation,  or  the  property  thoein,  from  fheir  or  its  pro- 
portionate  share  of  the  taxes  to  be  levied  for  state  purposes, 
or  due  any  municipal  oorpooration,  and  from  conusnting  any 
such  taxes,  in  any  form  whatever.  For  the  purposes  of  ihii 
assume  that  the  seventy-five  cents  per  week  allowed  to  be 
lected  by  the  act  from  the  county  generally  be  insufficient  to 
meet  the  expenses  of  educating  the  nonreBident  pupib  in  a 
given  high  sdiool  district;  it  is  plain  tiiis  difference  must  be 
made  good  by  levying  and  collecting  taxes  on  tiie  property  ef 
the  taxpayers  resident  in  the  schod  district,  and  tins  diffesenee 
cannot  be  oollected  from  taxpayers  of  the  whole  county.  Then 
the  taxpayers  within  the  school  district  will  pay  a  greater  pro- 
portion of  Ihese  taxes  than  would  those  residing  wittbxn  the 
county,  but  outside  tiie  school  district,  and  while  the  valuation 
of  the  property  of  those  witiiin  the  school  district  and  flioae 
without  it  might  be  unif orm,  yet  the  rate  of  taxation,  for  the 
eame  purpose,  would  be  higher  on  the  properly  within  than  vpcm 
that  without  the  school  district  Again,  assume  Aat  the  aeT- 
enty-five  cents  per  week  exceeds  the  cost  of  toiticn  of  sudi  bcrl- 
resident  puplis ;  then  the  excess  would  accrue  to  tj&e  high  sdiocd 
districts,  and  the  taxpayers  thereof  would  profit  at  the  expesnse 
of  those  outside  the  limits  of  the  high  sdiod  district,  and»  in 
either  case,  the  rule  of  unif onnity  prescribed  in  section  6  o£ 
said  article  of  the  constitution  ^^  would  be  violated;  in- 
directiy,  perhaps,  but  it  would  be  violated. 
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It  ifl  argued  tliat  sectian  1  of  the  article  of  the  conetitution 
^nder  diBcnssion  relates  to  unifonnitj  of  yalnatioa  only,  and 
anot  to  tmiformitj  of  rate  of  taxatioiL  If  that  be  true,  then 
the  proTiaiona  confer  a  barren  right  onlj,  for  the  legislatoxe 
-oonld,  under  snch  eonstmction^  atLthoriae  municipal  corpoiratians 
to  lery  a  higher  rate  of  tax  for  a  given  pnrpoee  upon  one  sub- 
^Tiaion  of  the  corporation  and  a  lower  rate  on  other  Bubdivi- 
«ion8,  whereby  some  oi  the  BubdivisionB,  while  their  property 
might  be  uniform  in  valuation  with  aU  other  subdiviBion^, 
vrould  yet  pay  a  mudi  greater  proportion  of  the  taics  bo  levied. 
We  are  not  disposed  to  so  construe  this  section^  but  believe  that 
it  was  intended^  particularly  when  construed  in  connection  with 
-Bection  6,  that  for  the  same  municipal  purposes,  the  rate,  as 
well  aa  the  Taluation,  should  be  nnif  orm^  and  that  is  not  within 
the  province  of  the  legislature  to  evade  the  inhibition  either 
directly  or  indirectly:  Gooley  on  Taxation,  Ist  ed.,  133.  The 
Idgh  school  district  and  all  other  portions  of  the  country  are, 
-for  file  purposes  of  this  act,  an  intend  whole,  such  districts  be- 
ing a  portion  thereof,  and,  giving  effect  to  either  of  ihe  assump- 
tions above  made,  we  would  say  that  it  clearly  comes  within  the 
-constitotional  inhibitions  named. 

We  quite  agree  with  counsel  for  plaintill  that,  under  this  act, 
the  county  ia  tiie  proper  unit  of  taxation;  but  we  have  already 
-tihown  that,  in  event  the  cost  of  tuition  should  exceed  or  faU 
^dow  the  amount  parovided  by  section  3  of  the  act  to  be  raised 
by  taxing  the  property  of  the  whole  county,  it  would  indirectly 
violate  the  rule  of  uniformity  prescribed  in  section  6  of  the 
.article  of  the  constitution  named.  It  would  also  violate  section 
4  of  said  article,  as  an  advantage  would  accrue  to  the  taxpayers 
resident  in  the  oae  or  the  other  of  the  two  portions  of  the 
county  affected  thereby,  and  it  would  clearly  be  a  commutation 
of  the  taxes  to  be  paid  by  the  taxpayers  resident  in  the  one  or  the 
other  of  the  two  localities.  It  ***  may  be  true  that  such  commu- 
tation would  be  brought  about  indirectly,  that  is,  in  case  the 
cost  of  tuition  exceeded  the  amount  provided  to  be  paid  by  the 
general  tax  upon  the  whole  coimty,  the  taxpayers  resident  within 
the  school  district  wouU  be  compelled  to  supply  the  deficiency 
by  another  levy  upon  the  property  within  such  district,  whence 
it  would  follow  that  th^  difference  woidd  be  a  commutation  in 
favor  of  those  portions  of  the  county  outside  the  district;  or, 
in  case  the  cost  of  tuition  should  fall  below  the  specified  amount, 
the  taxpayers  within  the  limits  of  the  district  woidd  profit  at 
the  expense  of  those  without  its  limits;  and  it  is  dear  that  ia 
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We  will  now  dkcuM  the  eoDstttetional  onestLOBs  &iib  invviredy 
keeping  in  Tiew  the  oft-repeated  prineiple  of  tkis  mmtk  tbst  Hm 
jodidaiy  will  not  deelaie  an  aet  of  the  legidatme  tmconstitxfc- 
tional  iinkBs  it  ii  dear  tbat  eneh  aet  k  inhibited  by  tiie  fnndji- 
mmtal  law:  State  t.  Poynteai^  69  Nd».  4i7,  81  K.  W.  431,  and 
caaes  cited.    It  will  be  oboerred  tbai  lection  1  of  the  oaostito- 
tion,  quoted,  preacribea  among  oflwr  thaogB^  sobetantadly,  tiiot 
the  legifilature  shall  provide  ^^^  such  reyenue  as  may  be  needf  n], 
by  levying  a  tax  by  valuation,  t»  that  ennery  peiaon  and  carpoTa- 
tion  shall  pay  a  tax  in  pniporlian  to  the  Talue  «f  hie,  bee,  or 
its  property  and  frandiisea,  etc.    Section  6  provides^  mbstain- 
tially,  thaty  for  all  ooorpcMnte  purpoaes,  except  oertain  ones  tiierein 
enumerated,  all  municipal  corporatioais  may  be  inTeated  wiHl 
authority  to  asaeas  and  collect  taxes,  but  such  taxes  shall  be  uni- 
form in  respect  to  persons  and  property  within  the  junsdictioia 
of  the  body  imposing  the  same^    and  section  4  prohibits  the 
l^islature  from  releasing  or  discharging  any  county,  city,  town- 
shipty  town,  or  district  whatever,  or  the  inhabitants  thereof,  or 
any  oorporation,  or  the  property  thoein,  from  their  or  its  }yr»- 
portionate  share  of  the  taxea  to  be  levied  for  state  purposes, 
or  due  any  municipal  corporation,  and  from  oommnting  any 
auch  taxes,  in  any  form  whatever.    For  the  purposes  of  this  eaae^ 
assume  that  the  seventy-five  cents  per  we^  allowed  to  be  eol- 
lected  by  the  act  from  the  county  generally  be  insuffioieDt  to 
meet  the  expenses  of  educating  the  nonresident  pupils  in  a 
given  high  school  district;  it  is  plain  tiiis  difference  must  be 
made  good  by  levyiog  and  collecting  taxes  on  tiie  properly  el 
the  taxpayers  resident  in  the  school  district,  and  fins  diffoenee 
cannot  be  collected  from  taxpayers  of  the  whole  county.    Then 
the  taxpayers  within  the  school  district  will  pay  a  greater  pro- 
portion of  Ihese  taxes  than  would  thoee  residing  wikfaxn  tha 
county,  but  outside  tiie  school  district,  and  while  the  viluatioa 
of  the  property  of  those  within  the  school  district  and  tboae 
without  it  might  be  uniform,  yet  the  rate  of  taxation,  for  the 
same  purpose  would  be  higher  on  the  property  within  than  upon 
that  without  the  school  district    Again,  assume  that  the  aer- 
enty-five  cents  per  week  exceeds  the  cost  of  tuiticii  of  such  non- 
resident puplis;  then  the  excess  would  accrue  to  the  high  8dio<d 
districts,  and  the  taxpayers  thereof  would  profit  at  the  expense 
of  thoee  outside  the  limits  of  the  high  sdiod  district,  and,  in 
either  case,  the  rule  of  unif onnity  prescribed  in  section  8  of 
said   article  of  the  constitution  ^^  would   be   violated;  in- 
diiectiy,  perhaps,  but  it  would  be  violated. 
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It  ifl  argaed  tliat  sectian  1  of  the  article  of  the  conetitution 
Lder  diflcngaon  Telatee  to  imifonnitj  of  yaluatiaa  only,  and 
mot  to  Ttniformitf  of  rate  of  taxatioiL  If  that  be  true,  then 
the  proyisions  confer  a  barren  right  onlj,  for  the  legislature 
-could,  under  such  construction,  authorise  municipal  oorporatians 
to  lery  a  higher  rate  of  tax  for  a  given  purpose  upon  one  sub- 
^iyision  of  the  corporation  and  a  lower  rate  on  other  subdivi- 
sions, whereby  some  oi  the  subdivisions,  while  their  property 
might  be  uniform  in  valuation  with  aU  other  subdivisions, 
^ould  yet  pay  a  mudi  greater  proportiim  of  the  taics  so  levied. 
We  are  not  disposed  to  so  construe  this  section,  but  believe  that 
it  was  intendec^  particularly  when  construed  in  connection  with 
«eetion  6,  that  for  the  same  municipal  purposes,  the  rate,  as 
well  aa  the  valuation,  should  be  unif  orm,  and  that  is  not  within 
the  province  of  the  legislature  to  evade  the  inhibition  either 
^directly  or  indirectly:  Gooley  on  Taxation,  1st  ed.,  133.  The 
Idgh  school  district  and  all  other  portions  of  the  country  are, 
for  the  purposes  of  this  act,  an  int^ral  whole,  such  districts  be- 
ing a  pOTtion  thereof,  and,  giving  effect  to  either  of  the  assump- 
tions above  mad^  we  would  say  that  it  clearly  conies  within  the 
•eonstitotional  inhibitionB  named* 

We  quite  agree  with  counsel  for  plaintiff  that,  under  this  act, 
the  county  ia  the  proper  unit  of  taxation;  but  we  have  already 
-fihown  that,  in  event  the  cost  of  tuition  should  exceed  or  f aU 
^dow  the  amount  parovided  by  section  3  of  the  act  to  be  raised 
by  taxing  the  property  of  the  whole  county,  it  would  indirectly 
violate  the  rule  of  uniformity  prescribed  in  section  6  of  the 
jirtide  of  the  constitution  named.  It  would  also  violate  section 
4  of  said  article,  as  an  advantage  would  accrue  to  the  taxpayers 
resident  in  the  oae  or  the  other  of  the  two  portions  of  the 
eouniy  affected  thereby,  and  it  would  clearly  be  a  commutation! 
of  the  taxes  to  be  paid  by  the  taxpayers  resident  in  the  one  or  the 
other  of  the  two  localities.  It  ^**  may  be  true  that  such  commu- 
tation would  be  brought  about  indirectly,  that  is,  in  case  the 
<;o8t  of  tuition  exceeded  the  amount  provided  to  be  paid  by  the 
general  tax  upon  the  whole  coimty,  the  taxpayera  resident  within 
the  school  district  woul  J  be  compelled  to  supply  the  deficiency 
by  another  levy  upon  the  proper^  within  such  district,  whence 
it  would  follow  that  the  difference  would  be  a  commutation  in 
favor  of  those  portions  of  the  county  outside  the  district;  or, 
in  case  the  cost  of  tuition  should  fall  below  the  specified  amount, 
the  taxpayers  within  the  limits  of  the  district  would  profit  at 
the  expense  of  those  without  its  limits;  and  it  is  dear  that  ia 
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either  eyent  a  oommutatioii  of  taxes  would  result.  The  cases 
stated  are,  of  course^  only  assumptions,  but  they  are  the  natural 
result  of  the  system  sought  to  be  inaugurated  by  the  act  in 
question.  It  would  seem  clear  and  convincing  that  the  act 
violates  the  provisions  of  the  constitution  cited,  in  the  respects 
named,  and  that  legislation  of  the  character  of  the  act  in 
question  cannot  be  upheld  by  the  court:  Clother  v.  Maher,  15 
Neb.1,  16  N.  W.  902;  Turner  v.  Althaus,  6  Neb.  54;  State  v. 
Poynter,  69  Neb.  417,  81  N.  W.  431 ;  State  v.  Graham,  17  Neb 
43,  22  N.  W.  114;  Union  Pac.  By.  Co.  t.  Saunders  County,  7 
Neb.  228. 

It  is  not  deemed  necessary  to  consider  wheiher  the  fact  that 
under  this  act  the  taxpayers  of  such  districts  are  compelled  to 
pay  the  whole  of  the  expense  of  educating  pupils  resident  in 
such  district,  and  in  addition  thereto  the  proportion  of  the 
expense  of  educating  nonresident  pupils,  affects  the  question  of 
the  constitutionality  of  the  act;  for,  in  our  view,  the  act  con- 
tains 6u£5cient  objections  outside  of  this  to  render  it  invalid, 
and  a  discussion  of  this  question  would  seem  unnecessary.  It  is 
not  doubted  that,  in  a  proper  case,  double  taxation  may  be 
constitutional,  and  that  taxation  of  overlying  districts  may  also^ 
in  a  proper  case,  be  unobjectionable,  so  far  as  constitutional  pro- 
visions are  concern^;  but  it  is  not  deemed  necessary  to  enter 
into  a  discussion  of  this  question  at  this  time. 

1B7  -poT  the  reason  named,  the  judgment  of  the  lower  court 
ia  right  and  is  afiOriAed. 


TAXBS  MUST  BH  EQUAL  AND  UNIFORM  upon  aU  po-Bona 
and  property  Maudlin  v.  City  OouncU,  42  6.  O.  2M,  46  Am.  gt 
Rep.  723,  20  S.  B.  842.  The  taxing  power  of  a  state  cannot  be 
made  the  means  of  levying  taxes  upon  a  portion  of  a  class  of 
citizens,  and  of  bestowing  the  tax  so  levied  upon  a  small  fractloii 
of  the  citisens  of  the  state:  Henderson  v.  London  etc.  Ins.  Cou 
135  Ind.  28»  41  A»  St  Rep.  410,  84  N.  B.  606^ 
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8TATB  T.  BBB  PUBLISHING  OOMPANT. 

[60  Neti.  282,  88  N.  W.  201] 

OONTE»fFT  —  OOBROION  OF  GOUBT  —  NBWSPAPBB 
ABTICXLiBS.— Every  litigant  Is  entitled  not  only  to  a  Just  decision, 
but  to  a  decision  by  a  conrt  altogether  free  from  the  suspicion  of 
having  been  coerced,  and  a  newspaper  article  which  may  have  a 
tendency  to  Inilnence  the  decision  of  the  conrt  Is  a  oonstractlye 
contempt 

CONTEMPT  —  NBWSPAPBSl  ARTICLES  —  OOINTBOL  OP 
OOnRT.-^The  press,  the  public,  and  Indlvldnals  have  the  right  to 
dlBcoss,  criticise,  and  censure  the  decisions  of  the  courts^  but  they 
haTe  no  right  to  subject  the  court  to  any  form  of  coercion  with 
a  Tlew  of  affecting  Its  Judgrment  In  a  pending  case,  and  such  action 
Is  a  constructlTe  contempt 

ODNTBMPT— NEWfiPAPBB  ARTICLES.— A  newspaper  com* 
pany  deliberately  seeking  to  Influence  the  decision  of  a  court  br 
the  publication  of  articles  threatening  the  Judges  thereof  wltb 
public  odium  and  reprobation  In  case  they  decide  a  pending  case- 
In  a  certain  way  Is  guUty  of  a  eonstructlye  contempt 

W.  D.  Oldham,  deputy  attorney  general,  and  0.  J.  Smyffef, 
nttomey  general,  for  the  state. 

K  Boeewater  and  E.  W.  Simeral,  for  the  respondent 

^^^  SULUVAN,  J.  This  proceeding  for  contempt^  instita- 
ted  by  the  attorney  general  at  the  request  of  the  court,  is  baaed 
upon  certain  newspaper  articles  relating  to  the  case  of  State  t. 
Kennedy,  60  Neb.  300,  83  N.  W.  87,  which  was,  at  the  time 
of  the  publications,  pending  before  us  for  decision.  The  defend- 
ant is  a  corporation  engaged  in  the  publication  of  a  newspaper 
which  has  a  general  circulation  throughout  the  state.  The  ed- 
itor is  Edwfurd  Bosewater,  who  has  also  been  dted  to  show 
cause  why  he  should  not  be  punished  for  contempt^  and  who 
has,  at  his  own  request,  been  awarded  a  separate  triaL  Some 
of  the  articles  were  obviously  designed  to  preyent  one  member 
of  the  court  from  participating  in  the  decision,  while  others 
threatened  two  members  of  the  court  with  public  odium  and 
reprobation  in  case  they  should  give  judgment  in  favor  of  the 
state.  One  article,  which  w^s  entitled  Worthy  of  Serious  Con- 
sideration,'' after  declaring  that  Judge  Holcomb,  before  com- 
ing to  the  boQch,  had  expressed  an  opinion  upon  the  question  in- 
volved in  the  Kennedy  case,  proceeds  as  follows:  having  pre- 
judged  the  case.  Judge  Holcomb  must  certainly  realize  that  it 
would  be  in  conflict  with  the  spirit,  if  not  the  letter,  of  the 
constitution  and  the  laws  for  him  to  use  his  judicial  position  to 
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■ufltain  kimself  in  his  former  dedaratioii&   To  set  the  precedoii 
by  participating  in  this  caae,  after  haying  formed  and  expreesed 
an  opinion^  vould  lover  the  standard  of  the  tribunal  in  which 
impartial  and  equal  justice  is  expected  to  be  administered  and 
whose  unbiased  interpretation  of  flie  oomititation  is  the  bulwark 
of  our  free  institutions/'   Soon  afterward  the  f oHowing  articb 
appeared;  ''Fosuoi  ward  heelera  in  Omaha  are  again  giTing  ad- 
▼anee  tipa  t»  the  effect  that  the  fusion  judges  of  ihe  supiemB 
court  wfll  hand  down  a  decision  at  fiieir  sitting  two  weeks  from 
next  Tuesday,  ousting  the  present  fire  and  polioa  coBunissionen 
and  seating  the  pretended  boaid  appointed  by  Govennor  Poynter. 
Has  it  not  come  to  a  pretty  pass  ***  when  supreme  court  de- 
daiona  are  retailed  in  thia  manner?^    A  little  later  there  was 
published  an  article  entitled  'Tolitica  in  tke  Courts*'  (nprinted 
from  the  ""Grand  Island  JoumT),  whidi  ■  ae  foDows:  ^^t 
ia  reported  tiiat  the  f  usionista  in  Omaha  are  preparing  to  profit 
by  the  aetioa  el  the  fusion  aapiinM  oonrt  when  it  itweauas  ths 
ruling  of  the  oouii  in  the  fire  and  police  eommiesiiHi  esse.    If 
Jud|^  SulUyan  and  Edcomh  lend  their  aid  to  the  sdeme  of 
the  Omaha  bunco  steerers,  they  will  be  a  disgrace  to  the  1^ 
profession  and  the  laughing-stock  of  every  lawyer  in  the  land. 
It  is  to  be  hoped  that  the  fuskn  ■Mmbera  of  the  wpiciani  eenrt 
will  proTO  more  manly  than  their  heelers  at  the  metropolis  wenld 
haye  them  be.'^     Another  article^  entitled,  "*The  Ethica  of  Jus- 
tice," published  May  8,  1900,  is  too  long  for  insertion  in  this 
opinioD,  but  its  characfer  is  sufiBciently  indicated  by  the  fol- 
lowing excerpt:  ''A  due  appreciation  of  the  sacred  duties  of 
the  judicial  office  and  the  umolable  right  of  eyeiy  citizen  to 
speedy  and  impartial  justice  should  counteract  all  pressure  of 
political  partisans  anxious  to  use  the  judicial  ermine  to  do&k 
their  schemes  for  political  power  and  preferment.    If  it  does 
notj^  then  Nebraska's  motto,  'Equaliiy  before  Hh^  law/  becomes 
a  delusion  and  a  snare."  Defendant  appeared  in  court  by  coun- 
sel and  defended  the  accusation  against  it  upon  the  grounds: 
1.  That  no  disreepect  to  the  courts  or  to  any  member  of  the 
court,  was  intended;  2.  That  the  case  of  State  t.  Kennedy  was 
not  pending;  and  3.  That  the  publications  were  made  with 
good  motives^  and  were  not  calculated  to  obstruct  the  due  ad- 
ministration of  justice. 

The  Kennedy  case  was  pending;  of  that  we  haye  judicial 
knowledge,  and  the  def endsoit  must  surely  have  known  that 
the  case  was  in  court  and  undetermined^  for  it  appears  that  the 
attorney  for  the  respondents  brought  his  brief  to  Mr.  Bose- 
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watei^B  ofiSoe^  and  that  the  aitide  headed  Worthy  of  Serioaa 
Consideration''  immediately  followed  the  meeting  between  the 
editor  and  the  lawyer.  It  also  '^  appears  from  the  evidence 
that  the  article  was  written  for  the  express  porpose  of  calling 
public  attention  to  the  allied  impropriety  of  Judge  Hoi- 
oomb  participating  in  the  decision  of  the  court  The  first  and 
third  defenses  are  puerile.  They  amount  only  to  a  denial  that 
the  defendant  intended  to  violate  the  law.  Under  the  conceded 
facts  the  course  pursued  by  it  was  indefensible;  its  conduct  is 
not  susceptible  of  an  innocent  ccmstruction.  The  statute  declares 
that  any  willful  attempt  to  obstruct  the  proceedings,  or  hinder 
the  due  administration  of  justice  in  any  suit^  proceeding,  or 
jprooess  pending  before  any  court  shall  constitute  a  criminal 
contempt  and  be  punishable  as  such:  Code  Civ.  Proc.,  sec  669. 
This  statute  is  merely  declaratory  of  the  law  as  it  has  existed 
for  htoidreds  of  years.  It  is  a  l^islative  recognition  of  the 
authority  of  the  courts  to  deal  in  a  summary  manner  with  per- 
sons who  do  any  wanton,  ddiberate,  or  intentional  act  calculated 
Ito  embarrass  them  in  the  disdiarge  of  their  important  duties.  In 
the  history  of  American  jurisprudence  there  can  be  found  no 
case  in  which  this  power  has  been  har^y  or  oppressively  exei> 
cised  by  a  court  of  final  jurisdiction.  Indeed,  such  courts  have 
not  often  called  publishers  to  account  for  constructive  con- 
tempts, because  it  has  rarely  happened  that  a  public  journal 
wielding  any  considerable  influence  has  deliberately  employed 
outlaw  methods  in  attempting  to  control  judicial  action.  The 
exceptional  cases  which  we  have  examined  are  these:  People  v. 
Stapleton,  18  Colo.  568,  83  Pac.  167;  People  v.  Wilson,  64  IlL 
195,  16  Am.  Bep.  528 ;  In  re  Hughes,  8  N.  Mex.  225 ,  43  Pac 
692;  State  v.  Morrill,  16  Ark.  384;  State  v.  Fsulds,  17  Mont. 
140,  42  Pac  285;  State  v.  Frew,  24  W.  Vs.  416,  49  Am.  Bep. 
267. 

Cases  of  this  kind  originating  in  the  lower  courts  are  very 
numerous.  We  will  not  take  the  time  to  cite  them  or  any  of 
them.  As  said  by  the  supreme  court  of  Iowa  in  the  case  of 
Held  V.  Thomell,  106  Iowa,  7,  15,  68  Am.  St.  Bep.  281,  75 
17.  W.  688,  it  seldom  happens  'Hhat  an  honorable  journalist  so 
far  forgets  his  self-respect  as  to  trespass  up(Hi  the  rights  of  the 
judiciary,  or  seek  to  control  or  improperly  influenoe  its  conclu- 
sions." *®®  We  have,  of  course,  no  desire  to  restrain,  in  the 
slightest  degree,  the  freedom  of  the  press  or  to  maintain  the 
dignity  of  "ttie  court  by  inflicting  penalties  on  those  who  may 
assail  us  with  defamatory  publications.    Our  decisions  and  all 
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our  oflScial  acti<»is  are  public  property,  and  the  press  and  tbe 
people  hare  the  undoubted  right  to  comment  on  tiiem  and  crit- 
icise and  censure  them  as  they  see  fit  Judicial  ofiBcers,  like  other 
public  servantBy  must  answer  for  their  official  actions  before  the 
chancery  of  public  opinion;  they  must  make  good  their  claims 
to  popular  esteem  by  excellence  and  yirtue,  by  faithful  and 
efficient  eeryice,  and  by  righteous  conduct  But  while  we  con- 
cede  to  the  press  the  right  to  criticise  freely  our  decisions  when 
made,  we  deny  to  any  indiyidual  or  to  any  class  of  men  the 
right  to  subject  us  to  any  form  of  coercion  with  the  Yiew  of 
affecting  our  judgment  in  a  pending  case. 

In  the  Iowa  case  aboye  cited  it  is  said :  ''Courts  are  constantly 
passing  on  questions  affecting  the  life  and  liberty  of  the  dtizen, 
as  well  as  the  rights  of  property;  and  the  freedom  of  the  judi« 
ciaiy  to  inyestigate  and  decide  is  quite  as  important  to  the  well- 
being  of  society  as  the  freedom  of  the  press.''  ''Men/'  aaid  one 
who  knew  them  well,  "are  flesh  and  blood  and  apprehensiye." 
Few  stand  unmoyed  by  the  clamor  of  the  multitude.  Various 
motires,  of  course,  conspire  to  make  people  deny,  and  eyen 
to  disguise  from  ihemselyes,  the  fact  that  they  are  ameoAble, 
in  any  degree  to  the  force  of  popular  opinion.  But  it  is  f oUy  to 
deceiye  oursdyes,  and  it  is  futile  to  attempt  to  deceiye  others 
Threats  of  public  clamor  haye  before  now  swayed  the  judg- 
ments and  flexed  the  purposes  of  resolute  men;  and  it  will  be 
well  to  remember  that  what  has  happoied  may  recur.  Hen  haye 
in  the  past  yielded  to  the  demands  of  an  angry  populace  and  it 
is  quite  possible  that  they  may  yield  again.  Moral  fiber  is 
not  stronger  now  than  it  eyer  was  before.  Courts  are  charged 
with  the  function  of  administering  justice,  and  it  is  their  duty 
not  only  to  giye  to  eyery  suitor  his  demandable  ^^^  rights  but 
to  giye  him  assurance  that  no  banned  and  hostile  influence 
shall  operate  against  him  while  his  cause  is  under  consideration. 
A  litigant  is  entitled  not  only  to  a  just  decision,  but  to  a  de- 
cision altogether  free  from  the  suspicion  of  haying  been  coerced. 
Nothing  else  will  satisfy  him;  nothing  less  can  fill  the  measure 
of  his  expectations.  He  has  no  standard  with  which  to  gauge 
judicial  firmness;  and  if  the  court  has  been  exposed  to  in- 
duences  calculated,  as  in  the  Kennedy  case,  to  tell  against 
him,  he  will  not  know  whether  an  adyerse  decision  is  the 
yoioe  of  the  law  or  an  echo  of  the  mob.  Our  yiews  upon  this 
matter  are  well  expressed  in  the  following  excerpt  from  the 
opinion  of  Lawrence,  C.  J.,  in  People  y.  Wilson,  64  HL  214^ 
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16  Am.  Bep.  628:  ^A  court  will,  of  oounOy  endeavor  to 
lemain  wholly  unrnfluenoed  by  publications  like  that  under 
eansideTation,  but  will  the  conununiiy  believe  that  it  is  able 
to  do  so?  Can  it  even  be  certain  in  regard  to  itself  ?  Can  men 
always  be  sure  of  their  mental  poise?  A  timid  man  might  be 
influenced  to  yield,  while  a  combative  man  would  be  driven  in 
the  opposite  direction.  Whether  the  actual  influence  is  on 
one  side  or  the  other,  so  far  as  it  is  felt  at  all,  it  becomes  danger- 
ous to  the  administration  of  justice.  Even  if  a  court  is  happily 
composed  of  judges  of  such  flrm  and  equal  temper  that  they 
remain  wholly  uninfluenced  in  either  direction,  nevertheless  a 
disturbing  influence  has  been  thrown  into  the  council  chamber 
which  it  is  the  wise  policy  of  the  law  to  ezdude.^'  Equally 
pertinent  are  the  following  remarks  of  Elliott,  J.,  in  People  v. 
Stapleton,  18  Colo.  580,  83  Pac  167:  '^Judges  are  human; 
they  are  possessed  of  human  feelings;  and  when  accusations  are 
publicly  made,  as  by  a  newspaper  article,  charging  them  directly 
or  indirectly  with  dishonorable  conduct  in  a  cause  pending 
before  them  and  about  to  be  determined,  it  is  idle  to  say  that 
they  need  not  be  embarrassed  in  their  consideration  and  deter- 
mination of  such  cause,  they  will  inevitably  suffer  more  or 
less  embarrassment  in  the  discharge  of  their  duties,  according  to 
the  nature  of  the  charges  and  ^®  the  source  from  which  such 
charges  emanate;  When  a  judge  tries  and  determines  a  cause 
in  connection  with  which  public  charges  against  his  judicial 
int^riiy  have  been  published,  the  public,  as  well  as  parties 
interested,  are  frequentiy  led  by  the  publication  of  the  charges 
to  distrust  the  honesty  and  impartiality  of  the  decision,  and  thus 
confidence  in  the  administration  of  justice  is  impaired.  It  is  not 
only  important  that  the  trial  of  causes  shall  be  impartial,  and 
that  the  decisions  of  the  courts  shall  be  just,  but  it  is  important 
that  causes  shall  be  tried  and  judgments  rendered  without  bias, 
prejudice,  or  improper  influence  of  any  kind.  It  is  not  merely 
a  private  wrong  against  the  rights  of  litigants  and  against  the 
judges— it  is  a  public  wrong — a  crime  against  the  state — ix> 
undertake  by  libel  or  slander  to  impair  confidence  in  the  admin- 
istration of  justice.  That  a  party  does  not  succeed  in  such 
wdertaking  lessens  his  offense  only  in  degree.^' 

We  feel  quite  sure  that  the  publications  here  in  question 
have  not  in  the  least  deterred  us  from  discharging  with  fidelity 
our  duty  in  the  case  of  State  v.  Kennedy,  60  Neb.  300,  83  N.  W. 
B7.  But  they  weremanifestly  intended  to  overawe  and  intimidate 
^    They  appear  to  have  been  put  forth  for  the  purpose  of  pre- 
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Tentmg  a  dednon  in  f  aror  of  the  ctate.  Tbsf  were,  under  tlM 
circumBtaiiees,  palpable  acts  of  joumalistie  lawlessneny  GakB- 
lated  to  wealcen  the  independence  of  tiie  court  and  destroy  confi- 
dence in  its  judgment  To  justiff  them  la  to  deny  the  suprem- 
acy of  the  law  and  assert  ilie  doctrine  of  newspaper  abaolutisDL 
To  admit  that  publishers  may  prcmote  their  interests  in  pend- 
*ing  litigation  by  resorting  to  methods  not  available  to  others  is 
to  strike  down  our  much  vaunted  principle  of  '^eqnalitjr  before 
the  law/'  and  to  declare  that  journalists^  who  diooee  to  heooBie 
malefactors,  are  a  privileged  class  and  entitled  as  such  to  go 
unwhipped  of  justice.  But  the  law  recognizes  no  sndi  distinc- 
tion; it  never  has  recognized  such  a  distinction.  It  accords  to 
publishers  no  rights  but  such  as  are  common  to  alL  They  have 
just  the  *^  same  rights  as  the  rest  of  the  oommunitjr  have^  and 
no  more:  King  v.  Boot,  4  Wend.  113,  81  Am.  Dec  103.  A 
distinguished  judge  has  said:  ''A  man  who  speaks  in  a  news- 
paper has  no  greater  right  than  he  who  speaks  out  of  it  A 
newspaper  is  no  sanctuary  behind  which  a  person  can  shield 
himself  for  breaking  the  laws  of  the  land.'' 

We  have  not  acted  in  this  case  out  of  any  spirit  of  resentment 
Indeed,  we  have  no  reason  to  fed  specially  aggrieved,  for  the 
offensive  articles  do  not  charge  us,  or  any  of  us,  with  official 
misconduct    Their  natural  tendenqr,  however,  was  to  int^f  ^» 
with  and  obstruct  the  due  administration  of  justice;  and  it 
was  the  unanimous  opinion  of  the  eourt,  when  the  citatiiMi 
issued,  that  it  was  our  duly  to  take  notice  of  tiiem  and  call  tiie 
defendant  to  account    And  it  is  still  tiie  judgment  of  the 
members  of  the  court  who  take  part  in  this  decision  that  we 
acted  wisely,  and  that  we  could  not  have  ignored  the  defend- 
ant's attempt  to  coerce  our  decisioai  without  being  guilty  of  m 
craven  faithlessness  of  duty.    Whatever  may  have  been  the 
motive  of  the  publishing  company,  its  conduct  was  plainly  un- 
lawful.    The  articles  in  question  did  not^  it  is  troe,  faring  about 
a  miscarriage  of  justice  in  the  Kennedy  case,  but  their  manifest 
tendency  was  in  that  direction.   We  csnnot  escape  the  oondosion 
that  the  necessity  for  this  proceeding  has  resulted  from  the  f aet 
that  the  services  of  the  journalist  were  enlisted  by  interested 
parties  to  press  upon  the  attention  of  the  courts  in  a  very  im- 
portant case,  illegitimate  arguments — leasons  for  a  decision 
which,  it  is  well  understood,  counsel  could  not^  with  propriety, 
advance.    The  defendant  is  guilty  as  charged  in  the  information^ 
and  it  is  the  sentence  of  the  court  that  it  pay  a  fine  of  five  hun- 
dred dollars  and  the  taxable  costs.    It  wilt  however,  have  leave 
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to  BI0T6  for  amodificaiiQa  of  tibe  judgmesit  during  ibe  prea^ 
term  upon  Bhowing  that  it  lias  published  a  fair  sad  truUif ul  ae- 
count  of  the  cause  and  oecasion  for  this  proceeding 

Since  the  above  was  vritten  it  has  been  suggested  that  Uie 
testimony  of  Edward  Boeewater  was  not  intended  to  '^  be  re- 
garded as  a  part  of  tiie  proceedings  in  this  caaa  Granting  thal^ 
our  condusionB  must  remain  unchanged.  The  guilt  of  the  de- 
fendant is  oondnsiTeljr  establisbed  without  considmng  l£r.  Boae- 
!water'B  testimony. 

Nervals  C.  J^  for  the  reasons  heretofore  stated  by  him,  hay- 
ing refrained  from  taking  part  in  the  hearing,  offered  no  opinion. 


IN  THB  OASB  of  State  T.  Bosewater,  00  Neb.  438,  83  N.  W.  853» 
ft  appeared  that  Boeewater  was  the  editor-in-chief  of  the  *H>maha 

I>al]y  Bee/'  the  new8pi4>er  whose  articles  formed  the  basis  of 
controversy  In  the  principal  case,  and,  as  the  essential  facts  in 
each  case  are  the  same,  the  views  expressed  and  the  conclusions 
reached  in  the  princiiwl  case  are  controlling  in  the  Rosewater  case. 
Hence^  the  defendant  is  adjudged  guilty  of  contempt 

CONTEMPTS  OP  COURT  BY  NEWSPAPBB  PUBUOATIONS 
are  discussed  in  the  monographic  note  to  Percival  y.  State,  50 
Am.  St  Rep.  672-586.  Consult,  also,  Telegram  Newspaper  Ca  ▼. 
Oommonwealth,  172  Mass.  294,  70  Am.  St  Bep.  280,  52  N.  Bi  445; 
Field  Y.  Thomell.  106  Iowa,  7,  68  Am,  St  Bep.  281,  76  N.  W.  685. 
For  attacks  on  courts  and  Judges  constituting  contempts,  see 
Meyen  t.  State;  46  Ohio  St  473,  15  Am.  St  Bep.  688,  22  N.  B.  4S; 
BkK  parte  Bany,  86  CaL  608,  20  Am.  St  Bep.  248^  26  Pac  256b 


WATTLES  T.  COBB. 

160  NeU  408,  88  N.  W.  196.] 

CHATTBL  MORTGAGB-GBOWING  OBOP-TJNOBBTAm 
DBSCBIPTTON.— A  chattd  mortgage  on  three  hundred  and  forty 
acres  of  com,  out  of  a  growing  crop  of  four  hundred  and  twenty- 
flye  acres  thereof.  Is  void  for  uncertainty  in  description,  as  the 
mortgaged  property  is  neither  uniform  in  Quality  nor  capaUe  of 
Identification. 

Broane  &  Burnett^  for  the  appellanL 

A.  0.  Abbott^  McNish  &  Oleson,  IL  0.  Jay,  and  0.  T.  OraTesp 
for  the  appellee. 

^^  SUIUVAN,  J.  This  action  was  instituted  by  Gurdon 
W.  Wattles  to  foreclose  six  chattel  mortgages  given  to  him  by 
XAUdns  W.  Cobb,  and  Larkin  B.  Cobb.    The  controYersy  brought 
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here  for  decision  is  between  fhe  plaintiff  and  the  defendant^ 
Frank  B.  Hutchins,  trustee,  and  relates  to  certain  com  raiaed 
in  1895  upon  the  premises  hereinafter  described.  Wattles 
daims  a  lien  upon  the  com  by  virtue  of  a  mortgage  from  the 
Gobbs^  bearing  date  Hay  20, 1895,  and  containing  the  following 
description:  ^'40  acres  of  wheat,  65  acres  of  oats,  40  acres  of 
barley,  340  acres  of  com.  All  of  said  crops  now  growing  on 
lands  leased  from  F.  B.  Hutdiins,  trustee,  described  as  follows: 
N.  i  N.  E.  i,  Sec  1,  T.  25,  B.  6;  S.  i  S.  E.  ;|  Sec.  26,  T.  26,  B. 
5;  N.  E.  i,  E.  i  of  N.  W.  J,  K  i  of  S.  W.'^,  N.  i  of  S.  B. 
i,  and  S.  E.  i  of  S.  E.  i  of  Sec.  35,  T.  26,  B.  5,  and  S.  W. 
i,  S.  i  of  N.  W.  i,  and  N.  E.  ^  of  S.  E.  i,  of  Sec.  36,  T.  26,  B. 
5/'  Hutchins  claims  title  under  a  bill  of  sale  executed  by  the 
Gobbs  on  May  4, 1895.  The  bill  of  sale,  according  to  its  terms, 
transferred  four  hundred  and  thirty  acres  of  com  upon  the  iden- 
tical land  described  in  plaintiff's  chattel  ^'^  mortgage.  Upon 
this  land  there  was  actually  grown  in  the  year  1895  about  four 
hundred  and  twenty-five  acres  of  com.  Whether  there  is  any 
infirmity  in  Hutchins'  title  we  need  not  determine,  for  fhe 
reason  that  plaintiff  has  failed  to  show  any  right  to,  or  interest 
in,  the  property  in  dispute.  His  chattel  mortgage,  as  far  as  it 
relates  to  the  com,  is  clearly  void  for  uncertainty  of  description. 
The  com  was  not  uniform  in  quality,  and  there  is  nothing  in  fhe 
record  to  indicate  what  three  hundred  and  forty  acres  was  cov- 
ered by  the  mortgage. 

To  make  a  valid  contract  requires  a  meeting  of  the  minds  of 
the  contracting  parties.  In  this  case  the  court  cannot  say 
from  the  evidence  that  the  minds  of  the  mortgagors  and  mortr 
gagee  ever  came  together  so  as  to  create  a  lien  upon  any  partic- 
ular com.  We  cannot  see  how  the  plaintiff  could  have  main- 
tained replevin  even  against  the  Gobbs.  It  would  hardly  be  con- 
tended that  an  agreement  to  sell  three  hundred  and  forty  acres 
out  of  a  tract  of  four  hundred  and  twenty-five  acres  would  be 
capable  of  specific  enforcement.  Such  a  contract  would  not 
give  the  purchaser  an  equitable  ownership  in  any  of  the  land. 
Neither  could  the  mortgage  here  in  question  give  the  mortgagee 
a  lien  upon  any  specific  personalty.  Our  conclusion,  that  the 
description  contained  in  the  mortgage,  so  far  as  the  com  is  con- 
cerned, was  void  for  uncertainty,  is,  we  think,  supported  by  the 
following  cases :  Price  v.  McComas,  21  Neb.  195,  31  N.  W.  511 ; 
Wood  Mowing  etc  Machine  Co.  v.  Minneapolis  etc  Elevator 
Co.,  48   Minn«  404,  51   N.  W.  378;  Senders  v.  Yoorhees,  36 
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Kaiu  138^  12  Pae.  626;  Clark  y.  Yoorhees,  36  EaiL  144,  1* 
Pac.  629;  Pennington  v.  Jones,  67  Iowa,  37,  10  N.  W.  27^; 
Krone  y.  Phelps,  43  Ark.  350;  Atkinson  v;  Qfaves,  91  N.  0, 
99;  Williamson  y.  Steele,  3  Lea,  627, 31  Am.  Bep.  652;  Bichard- 
son  Y.  Alpena  Lumber  Co.,  40  Mich.  203 ;  Cass  y.  Qnnnison,  68 
Mich.  108,  26  N.  W.  62;  Blakely  v.  Patrick,  67  N.  C.  40, 12  Am. 
Bep.  600 ;  Stonebraker  y.  Ford^  81  Mo.  632. 
Tha  judgment  is  a£Brmed. 


MOBTGA6B  OF  CROP— DESCRIPTION.— A  mortgage  of  "^one* 
third  of  twenty-two  acres  of  wheat  situate"  In  a  certain  place  has 
been  held  to  describe  the  property  sufficiently:  See  the  monographic 
note  to  Barrett  y.  Flsch,  14  Aul  St  Rep.  246,  on  the  sufficiency  ot 
the  description  of  property  In  chattel  mortgageSi 


FASSUMPSIO  SAVINGS  BANE  y.  MAXTLIOK!. 

[60  Neb.  469.  88  N.  W.  672.] 

MORTGAGES  —  FORECLOSURE  -  DERIVATION  OP 
POWER  TO  SELL.— The  authority  of  the  sheriff  to  sell  mortgaged 
real  estate  under  foreclosure  proceedings  Is  derived  from  the  de- 
cree of  foreclosure,  and  not  from  the  order  of  sale  Issued  by  the 
clerk  of  the  court 

JUDICIAL  SALES-RATIFICATION.— If  a  Judicial  sale  Is 
made  In  pursuance  of  a  decree  of  court.  It  Is  the  duty  of  that  court 
to  ratify  the  sale,  regardless  of  Irregularities  In  the  procesa  Issued 
by  the  clerk. 

PROCESS  —  WHEN  CURED  BT  AMENDBfBNT.  -  Process 
defectlye  for  want  of  the  seal  of  the  court  may  be  cured  by 
amendment. 

SHERIFFS— ACT  OF  DEPUTY.— A  sheriff,  or  his  deputy  In 
his  place.  Is  authorized  to  do  any  act  necessary  to  carry  a  decree 
sf  court  Into  execution. 

0.  L.  Gntterson,  for  the  appellants. 

Kirkpatrick  Brothers,  for  the  appellee. 

^^  SULLIVAN',  J.  This  is  an  appeal  from  an  order  of  the 
district  court  confirming  a  sale  of  real  estate  made  by  the  sheriff 
of  Custer  county  in  execution  of  a  decree  of  foreclosure,  A 
reversal  is  claimed  upon  two  grounds.  The  order  or  sale  was 
not  issued  under  the  seal  of  the  court,  and  it  is  insisted  that  it 
was  therefore  void  and  did  not  confer  upon  the  sheriff  power  to 
advertise  and  sell  the  mortgaged  property.  Conceding  tiiis  posi- 
tion to  be  sound,  it  does  not  follow  that  the  order  of  confirma- 
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tion  sboiild  be  set  aside.  The  aherifPa  authority  waa  not  derived 
from  the  order  of  sale^  but  from  the  decree.  If  the  sale  waa 
made  in  pursuance  of  the  decree,  it  was  the  duly  of  the  court 
^^  to  ratify  it  regardless  of  inegularitiea  in  the  process  issued 
by  the  clerk.  The  issuance  of  the  order  of  sale  was  unnecessary 
and  the  infirmity  in  question  was  without  prejudice  to  the  rights 
of  the  appellant:  Rector  v.  Eotton,  3  Neb.  1^1;  Fried  v.  Stone, 
14  Neb.  398,  15  N.  W.  698;  Johnson  v.  Colby,  52  Neb.  327,  72 
N.  W.  313 ;  Amoskeag  Say.  Bank  y.  Bobbins,  63  Neb.  776,  74 
N.  W.  261 ;  Jarrett  v.  Hoover,  64  Neb.  65,  74  N.  W.  729 ;  Bristol 
Sav.  Bank  v.  Field,  67  Neb.  670,  73  Am.  St  Hep.  639,  78  N.  W. 
254.  In  the  first  point  of  tiie  syllabus  to  Johnson  v.  Colby,  52 
Neb.  327,  72  N.  W.  313,  it  is  said:  •'A  decree  of  foreclosure  is 
sufficient  authority  in  itself  for  its  execution.  No  order  of  sale 
need  issue,  and  if  one  be  issued,  a  sale  made  thereunder  will  not 
be  set  aside  for  formal  defects  in  the  order,  or  for  failure  of  the 
officer  to  follow  entirely  the  command  of  the  order,  provided 
he  follow  the  law  and  the  decree.''  It  may  be  further  remarked 
that  the  defect  in  the  process  was  entirely  cured  by  the  amend- 
ment of  it  after  the  sale  had  been  made:  Taylor  v.  Courtnay,  15 
Neb.  190,  16  N.  W.  842. 

The  second  objection  to  the  confirmation  is  that  the  record 
is  contradictory  as  to  whether  the  sherifF  or  his  deputy  acted  in 
making  the  appraisement  of  the  property  described  in  tlie  de- 
oree.  We  think  it  is  of  no  consequence  which  of  them  acted. 
Either  was  authorized  to  do  any  act  necessary  to  be  done  in  car- 
rying the  decree  into  execution:  Nebraska  Loan  etc.  Assn.  ▼• 
MarshaU,  51  Neb.  534^  71  N.  W.  63;  Maginn  v.  Fickard,  57 
Neb.  642,  78  N.  W.  295. 

The  order  of  confirmation  is  affirmed. 


JUDICIAL  aAIiB.-JUDGMENTS  DIRBOTINO  the  tale  of  lanA 
by  a  sherifl  need  not  be  supplemented  by  a  formal  order  of  the 
clerk  of  the  court  in  order  to  give  effect  thereto:  Bristol  Say.  Bank 
r.  Field.  67  Neb.  670,  78  Axxl  St  Bep.  539,  78  N.  W.  264. 
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BABKEB  T.  WHEELEB. 

160  Neb.  470.  88  N.  W.  eia] 

JUDGHBNT9— BBS  JUDICATA— SUBSBQUBNT  APPBAU 
A  decision  on  qnestlons  presented  to  the  supreme  conrt  in  renew- 
ing proceedings  of  tbe  district  eowt  hecameB  tiM  law  of  titie  case, 
asd  cannot  be  re-ezamlned  upon  a  snbaeqneat  appeal  therein. 

OF]nOBSl3--OFPIOIAL  AOTS-^LIABIIilTT  ON  BOND.— If 
a  oonnty  Judge  orders  an  administrator  to  pay  money  Into  court 
and  tbe  latter  does  so,  and  the  cotivty  fudge  receives  the  money. 
It  is,  on  his  par^  an  official  aet^  and  he  la  liable  theref oo  upon  his 
official  bond. 

OPPICBES-BONDS-^JUDGMHNT  AGAINST  OPnCDB  AS 
BTVIDBNOB  AGAINST  SURBTT.— A  Judgment  against  an  officer 
is  prima  fade  erldence  against  bis  snretleB  wlwn  sued  upon  the 
officer's  official  bond  for  the  sama  canse  of  action. 

OFFICBBS-BONDS  OF— JUDGMBNT  AGAINST  OfFFICBB 
AS  BVIDBNOB  AGAINST  SUBBTIBS.— A  Judgment  against  an 
officer  Is  conclvslTe  evidence  of  tbe  liability  of  his  sareties  when 
aerred  upon  their  bond,  only  In  case  they  agree  to  abide  by  any 
Judgment  that  may  be  rendered  against  their  pdncipaL 

OFFIGBBS-OFFIOIAL   IflSCONDDCT— LIABIIiITIBS  OP 

BtTRBTIBS.— An  officer  who  receires  money  la  his  official  capacity 
acndt  eonverta  it  to  ids  own  use  Is  guilty  of  official  mlseonductv  for 
wliich  the  sureties  on  Ills  official  bond  are  liable. 

OFFIOBBS-OFFIOIAL  lilSCONDUCT-BVIDBNCB  OP 
I>ATB  OP.— In  an  action  against  sureties  on  an  official  bond  for 
money  embesded  by  thetr  principal  during  his  term  of  offlee, 
ervldence  to  show  the  date  of  the  embeaslement  la  admissible  under 
a  general  denlaL 

B.  J.  Oomiah,  for  ihe  appellants. 
L  Adaxns^  for  the  appdlee» 

^^  SITLLIVAN,  J.  Tins  prooeeding  in  enar  lirings  Bere 
for  review  a  judgment  of  the  district  oourt  in  favor  of  Bert 
Olendore  Wheeler,  a  minor,  and  against  George  B.  Bari^er  and 
William  S.  Bector.  The  action  was  institnted  by  Miss  Wheel- 
er's guardian  to  recover  of  the  defendants,  as  sureties  upon 
the  o£Bcial  bond  of  James  W.  Eller,  a  sum  of  money  which,  it 
ia  alleged,  EUer  received  in  trust  for  the  plaintiff,  and  converted 
to  his  own  use  while  acting  ^^  as  judge  of  the  county  court 
of  Douglas  county.  After  stating  that  the  money  in  question 
was  paid  into  court  by  the  administxator  cl  the  estate  of  Bert 
0«  Wheeler,  deceased,  in  pursuance  of  an  order  of  the  court,  and 
Ihat  sudi  money  belonged  to  the  plaintiff,  and  wsa  received  by 
Eller  as  county  judge,  the  petition  cha;^  'Hhat  said  Eller 
wrongfully,  fraudulently,  and  corruptly,  and  in  gross  violation 
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of  hia  dutiea  as  such  county  judge,  after  having  obtained  poe- 
session  of  said  funda  as  aforesaid,  thereafter  converted  said 
sum  of  nineteen  hundred  and  thirty-five  dollars  and  ninety-two 
cents,  the  amount  belonging  to  this  plaintiff,  to  his  own  use^ 
and  that  ever  since  said  date,  said  Eller  has  retained  all  of  said 
last-mentioned  sum,  save  four  hundred  and  eighty-five  doUan 
and  ninety-two  cents,  though  payment  thereof  has  been  fre- 
quently demanded  by  plaintiff's  guardian.''  The  defendants 
answered,  admitting  that  the  plaintiff  waa  an  infant;  that  EUer 
was  county  judge  of  Douglas  county  during  1898  and  1893,  and 
that  they  were  sureties  upon  his  ofiBcial  bond.  The  other  aver- 
ments of  the  petition  were  denied  in  general  terms. 

The  first  contention  of  defendants  is  that  the  money  which 
Eller  was  charged  with  having  converted  to  his  own  use  was 
not  received  by  him  in  hia  official  capacity,  and  that;  therefore^ 
the  misappropriation  of  it  did  not  constitute  a  breach  of  his 
official  bond.  This  predse  question  has  been  already  considered 
and  decided  by  thia  court  in  this  case.  By  the  former  decision 
it  is  settled,  so  far  as  this  litigation  is  concerned,  that  ''where 
a  county  judge  orders  an  administrator  to  pay  money  into  court 
and  the  latter  does  so  and  the  county  judge  leceives  the  money, 
it  is,  on  his  part,  an  official  act,  and  he  is  liable  therefor  ujKm 
his  official  bond'':  Wheeler  v.  Barker,  61  Neb.  846,  71  N.  W. 
750.  The  doctrine  thus  declared  appears  to  be  sound.  At  any 
rate  it  is  the  law  of  the  case  and  will  not  be  re-examined  at  this 
time:  Bipp  v.  Hale,  45  Neb.  667,  64  N.  W.  464;  Cdbum  v.  Wat- 
son, 48  Neb.  257,  67  N.  W.  171 ;  Omaha  life  Assn.  v.  Eetten- 
bach,  56  Neb.  330,  76  N.  W.  827 ;  Haydea  v.  FiederidoBon,  59 
Neb.  141,  80  N.  W.  494;  Home  Fire  Ins.  Co.  t.  Johansen,  59 
Neb.  849,  80  N.  W.  1047. 

To  ehow  that  Eller  had  converted  the  plaintiff's  money  ^^'^ 
there  was  produced  at  the  trial  and  received  in  evidence  the 
record  of  a  decree  rendered  by  the  district  court  of  Douglas 
county  in  an  action  brought  by  the  plaintiff  against  Eller  alone. 
The  sureties  contend  that  the  judgment  against  their  principal 
is  not  admissible  against  them  and  does  not  tend  to  establish 
their  liabilify,  while  the  guardian  insists  that  it  is  not  only  com- 
petent, but  indisputable  proof.  We  think  the  record  waa  suffi- 
cientiy  identified ;  that  it  was  properly  received  and  that  it  con- 
stituted prima  facie  evidence  of  the  alleged  conversion.  In 
Fire  Assn.  of  Philadelphia  v.  Buby,  49  Neb.  684^  68  N.  W. 
02A.  it  waa  held  that  a  judgment  of  amercement  against  an  offi- 
x«r  iB  pnma  facie  eridence  against  his  sureties  when  sued  upon 
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iheir  bond.  This  decision  seems  to  be  supported  by  the  pre- 
ponderance of  adjudged  cases  and  it  will  be  adhered  to.  Graves 
V.  Bulkley,  26  Kan.  249,  37  Am.  Bep.  249,  Pay  y.  Edmiston, 
25  Kan.  439,  Lipscomb  7.  Postell,  38  Miss.  476,  77  Am.  Dec. 
651,  CSharles  v.  Hoskins,  14  Iowa,  471,  83  Am.  Dec.  378 ,  Ste- 
phens V.  Shatter,  48  Wis.  64,  33  Am.  Sep.  793,  3  N.  W.  835, 
Seauchaine  t.  McEonnon,  66  Minn.  318,  43  Am.  St.  Bep.  606, 
66  N.  W.  1066,  Norris  v.  Mersereau,  74  Mich.  687,  42  N.  W.  153, 
Thomas  v.  Markmann,  43  Neb.  823,  62  N.  W.  206 ,  and  Lewis 
T.  Mills,  47  Neb.  910,  66  N.  W.  817,  holding  that  such  a  judg- 
ment  is  condusiYe  upon  the  sureties,  appear  to  be,  in  part  at 
least,  based  upon  Pasewalk  7.  BoUman,  29  Neb.  619,  26  Am.  St 
Kep.  399,  46  N.  W.  780,  which  merely  decides  that  a  surety  who 
agrees  to  pay  any  judgment  that  may  be  recoYered  against  his 
principal  must,  in  the  absence  of  fraud  or  collusion,  abide  by 
his  contract.  That  the  court  in  the  last-mentioned  case  clearly 
recognized  the  distinction  between  agreements  of  sureties  to  be 
bound  by  judgment  against  their  principals  and  general  under- 
takings  to  answer  for  official  misconduct  is  shown  by  the  follow- 
ing statement  in  the  opinion :  '?n  the  case  of  most  official  bonds 
&e  sureties  do  not  promise  to  pay  any  judgment  rendered 
against  the  principal,  hence  a  judgment  against  the  official  on 
such  a  bond  is  not  condusiYe  upon  the  sureties  where  the  latter 
had  no  notice  of  the  suif  The  defendants  in  the  present' case 
did  not  agree  to  satisfy  any  judgment  that  might  be  recoYcred 
against  their  principal.  Their  undertaking  ^^^  was,  in  general 
terms^  that  he  would  perform  his  official  duty.  Upon  the  ques- 
tion of  whether  he  had  been  guilty  of  misconduct  in  office,  they 
were  entitled  to  be  heard.  It  is  contrary  to  natural  justice  that 
they  should  be  concluded  by  a  judgment  to  which  they  were  not 
parties,  and  by  which  they  did  not  agree  to  be  bound.  While 
Thomas  t.  Markmann,  43  Neb.  823,  62  N.  W.  206,  and  Lewis 
T.  Mills,  47  Neb.  910,  66  N.  W.  817,  are  not  without  the  support 
of  respectable  authority,  we  are  of  opinion  that  they  extend  the 
liability  of  the  surety  beyond  the  terms  of  his  agreement  and 
disregard  entirely  the  strict  rule  of  construction  applicable  to 
such  contracts.  To  the  extent  that  those  cases  are  in  conflict 
with  Fire  Assn.  of  Philadelphia  t.  Buby,  49  Neb.  684,  68  N. 
W.  939,  they  are  OTerruled. 

A  further  contention  of  defendants  is  that  the  eridence  given 
at  the  trial  does  not  establiidi  a  breach  of  the  condition  of  the 
bond  in  suit    We  think  it  does.    The  petition  alleged  that  £1« 
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ler^  t8  oGuntj  Jtidgi^  receired  fbe  plaintiffg  money,  and  after* 
ward  converted  it  to  hifl  own  ma  The  answer  merdy  denied 
this  charge  it  did  not  plead  paj^ent  or  aoeord  and  satisfac- 
tion. If  EUer  recttTod  the  m(»ey  and  misapprt^iriated  it  dur- 
ing his  tenn  of  office,  or  failed  to  torn  it  over  to  the  proper  per- 
son at  the  dose  of  his  term,  he  was  guilty  of  official  misconduct. 
The  decree  in  tiie  case  brought  by  flie  plaintiff  against  EUer 
alone  was  rendered  on  December  18, 1897,  and  is  based  in  part 
upon  the  following  findings: 

''2.  That  on  the  twenty-ninth  day  of  March,  1892,  said  de- 
fendant, while  acting  as  judge  of  said  court,  and  as  sucih  eourt 
and  judge  thereof,  obtained  possession  of  the  som  of  nineteen 
hundred  and  thirty-five  dollars  and  nineteeM  cents,  belopging 
to  plaintiff,  said  money  being  inherited  by  plaintiff  frooL  her  de- 
ceased father,  Bert  6.  Wheeler,  whose  estate  wae  then  in  pro- 
cess of  settlement  in  said  coonly  eourt 

^3.  That  of  said  mon^  the  emn  of  fourlcCT  hundred  and 
fifty  dollars,  defendant,  ever  since  said  last-mentioned  date,  has 
failed,  neglected,  and  refused  to  pay  to  the  guardian  of  plain- 
tiff, or  any  part  thereof." 

^^  These  findings  show  that  Eller  received  the  phnntifrs 
money  by  virtne  of  his  office,  and  that  he  retained  the  greater 
poi:tion  of  it  after  he  ceased  to  be  county  judge.  According^  to 
these  findings,  Eller  must  have  been  guilty  of  conversion  an  or 
before  January  3,  1894.  It  was  lawful  for  him,  as  judge  of 
the  county  court,  to  receive  the  money,  but  it  was  not  lawful 
for  him  to  retain  it  after  the  expiration  of  his  official  term.  The 
evidence  on  the  part  of  the  plaintiff  conclusively  established  • 
conversion,  and,  the  defendants  having  failed  to  plead  or  prove 
anything  in  avoidance,  the  only  controverted  question  waa  Die* 
amount  of  their  liability.  While  theie  is  evidence  in  the  leoord 
tending  to  prove  that  Eller  obtained  the  plaintiff's  money  with 
inteD<t  to  cheat  and  defraud  her,  it  is  not  certain  that  he  actually 
appropriated  any  part  of  such  money  to  his  own  use  befoie  the 
end  of  his  term.  The  defendant  offered  to  show  that  iiiere  was 
no  default  on  the  part  of  their  principal  prior  to  January  4, 
1894,  but  the  trial  court  rejected  the  evidence  <m  the  Iheory 
that  the  decree  against  Eller  fixed  indisputably  the  liability  of 
his  sureties  and  the  extent  of  such  liability.  The  proffered  evi- 
dence should  have  been  received ;  it  was  error  to  exclude  it.  Kot- 
withstanding  this  error,  the  plaintiff  was  entitled  <m  May  11, 
1899,  the  day  the  verdict  was  returned,  to  a  judgment  for  nine- 
teen hundred  and  eighty-five  dollars  and  thirteen  cents;  and  the 
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judgment  lor  timt  amoimt  with  interest  will  be  affirmed  ii 
there  be  a  lemission  of  the  excess  within  sixty  days.  In  case 
the  plaintiff  does  not  file  a  remittitar  for  such  excess  with  the 
dierk  of  this  conrt  within  the  time  aforesaid,  the  judgment  will 
be  reversed. 

Judgment  accordingly. 


SUBBTTSHIP.  -  JUDGMENTS  AGAINST  PBINOIPALS  as 
evidence  against  their  sureties  are  discussed  in  the  monograpliic 
note  to  Charles  t.  Hoskins,  88  Am.  Dec  880<S90.  For  authorities 
tkolding  such  Judgments  conclusive  against  the  smreties,  see  Cross 
T.  White,  80  Minn.  413,  81  Am.  St.  Rep.  267,  83  N.  W.  803;  Pase- 
walk  T.  BoUman,  29  Neb.  619,  26  Am.  St  Rep^  899,  46  N.  W.  780. 
In  Beanehabie  ▼.  McKinnon,  66  Minn.  818,  48  Am.  St  Rep.  606^ 
56  N.  W.  1065,  it  is  held  that  a  Judgment  recoTered  against  the 
principal  on  an  official  bond  Is  prima  fade  evidence  against  tha 
sureties  In  an  action  on  their  bondL 


COMMOirWEAI/rH  MTTTIJAL  FIBE  INSUBAKOB  COM- 

PANT  T.  HAYDBN. 

[60  Neb.  636,  83  N.  W.  922.] 

XNSI7RANOB.-RECITAL8  IN  POUOIES  OF  INSURANOO 
which  are  not  contractual  elements  thereof  are  not  conclnsiYe  on 
the  parties  thereto. 

GONTRAOTS  GONTRAVBNING  THS  SSTABLISHBD  POI.- 
ICnr  of  the  state  cannot  be  enforced  in  the  courts  thereof. 

INSI7RANGB  —  FOREIGN  OOBPORATION  —  GONTRAOTS 
OF— FAILURE  TO  COMPLY  WITH  LAWS.— A  foreign  insurance 
company  doing  business  in  a  state  without  complying  with,  and  in 
defiance  of,  its  laws,  cannot  insist  that  its  courts  must,  as  an 
exercise  of  comity,  give  effect  to  its  contracts  made  with  citizens 
of  the  state. 

CORPORATIONS  —  JUDGMENT  AGAINST  STOCK- 
HOLDER—SERVICE OF  PROCESS.— A  stockholder  in  a  corpora- 
tion is  concluded  by  a  Judgment  against  him  in  an  action  against  tUe 
corporation  to  enforce  a  corporate  obligation,  although  he  is  not  a 
party  to  the  suit  as  an  individual,  but  only  through  representation 
by  the  corporation  upon  the  theory  that,  though  not  personally 
served  with  process,  he  is  before  the  court,  as  an  integral  part  of 
the  corporation  and  represented  by  it. 

INSURANCE.— MEMBERSHIP  in  a  mutual  Insurance  com* 
pany  ceases  with  the  expiration  of  the  member's  policy*  and  pay« 
ment  of  the  liabilities  incurred  while  the  policy  was  in  force. 
Jurisdiction  of  such  company  does  not  include  jurisdiction  over 
ex-members  who  are  not  in  fact  indebted  on  account  of  policies 
once  held  by  them. 

JUDGMENTS  OF  SISTER  STATES-PLIBADING  AND 
BYIDBNCE  IN  ACTIONS  ON— JURISDICTION.— In  an  acUon  in 
one  state  on  a  Judgment  of  a  court  of  a  sister  states  the  defendant 
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may  plead  and  prove  that  tach  court  had  no  Jurisdiction  to  render 
inch  judgment  but  the  burden  la  upon  him  to  show  audi  want  of 
Juriadictlon. 

B.  S.  Horton,  for  the  appellant. 
T.  J.  Mahoney,  for  the  appellee. 


SXTUJVAN,  J.    The  Commonwealili  Mutual  Fin  Lh 
Burance  Company,  a  Maaaachnsetts  corporation,  issued  two  fire 
insurance  policies  to  Hayden  Brothers,  insuring  property  owned 
by  them  and  in  their  possession  at  Omaha,  in  this  state.     After 
one  of  the  polides  had  expired,  but  while  the  other  was  in  foro^ 
the  company  became  insolvent  and  passed  into  the  hands  of  a 
receiyer,  who  brought  this  action  to  recover  assessments  made 
againat  the  defendants  for  the  purpose  of  paying  losses  and  lia- 
iJlities  incurred.    The  district  court  held,  on  demurrer  to  the 
petition,  that  the  facts  pleaded  did  not  constitute  a  cause  of  ac- 
tion, and  gaye  judgment  accordingly.    Counsel  for  plaintifl 
contends  for  two  propositions:  L  That  the  ccmtracta  were  made 
in  Massachusetta;  tiiat  they  are  valid  in  that  state,  and  theief(»e 
enforceable  in  this;  2.  That  the  assessments  were  made  by  a 
oouit  of  general  jurisdiction  in  the  domicile  of  the  corporation, 
and  that  the  amounts  charged  against  defendants  and  their  ob- 
ligation to  pay  the  same  are  established  by  a  valid  adjudication. 
Notwithstanding  the  recitals  of  the  policies  indicating  that 
they  were  issued  by  the  company's  Omaha  agency,  we  think  it 
dear  that  the  averment  of  the  petition,  that  they  were  executed 
in  Massachusetts,  must  be  taken  as  true.    The  recitals  are  not 
contractual  elements^  and  consequentiy  are  not  conclusive  upon 
the  plaintifiE.    It  has,  in  effect^  alleged  that  they  are  falser  and 
no  reason  ^^  is  perceived  why  that  allegation  may  not  be  sus- 
tained by  proof:  1  Oreenleaf  on  Evidence,  15th  ed.,  sec.  2S5, 
But  whether  these  contracts  were  made  in  Massachusetts  or  Ne- 
braska, they  contravene  the  policy  of  this  state,  and  could  not 
be  enforced  by  action  in  our  courts.    The  statute  prescribing 
the  conditions  upon  which  foreign  insurance  companies  may  do 
business  here  is  a  poUoe  regulation  designed  to  protect  our  peo- 
ple against  irresponsible  insurers.    It  forbids  them  to  do  any 
insurance  business^  directly  or  indirectiy,  in  this  starte  until  they 
have  complied  with  its  terms ;  and  the  principle  of  judicial  com- 
ity does  not  require  our  courts  to  actively  aid  in  the  enforcement 
of  contracts  which  interfere  with,  and  tend  to  frustrate,  the  pol- 
icy established  by  the  legislature:  Rose  t.  Kimberly  etc  Co^ 
89  Wis.  645,  46  Am.  St.  Eep.  855,  62  N.  W.  626;  Cowan  t.  Lon- 
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don  Assur.  Corp.,  73  Miss.  321,  55  Am.  St  Eep.  535, 19  South. 
298 ;  Seamans  v.  Temple  Co.,  105  Mich.  400,  55  Am.  St.  Kep. 
457,  63  N.  W.  408;  Seamans  y.  Zimmerman,  91  Iowa,  363,  69 
N.  W.  290;  Chicago  etc.  By.  Co.  v.  Gardiner,  51  Neb.  70,  78, 
70  N.  W.  508.  The  company,  haying  engaged  in  business  in 
this  state  without  authority  and  in  defiance  of  the  policy  of  our 
laws,  is  not  now  in  a  position  to  insist  that  our  courts  should, 
as  an  exercise  of  comity,  giye  effect  to  its  contracts.  The  de* 
fendants  agreed  to  pay  all  lawful  assessments  made  against 
them.  This  agreement  was  valid  in  Massachusetts,  but  will 
not  support  an  action  here.  These  remarks  dispose  of  plain- 
tiff's first  contention. 

The  daim  that  the  amounts  of  the  assessments  and  the  lia- 
bility of  the  defendants  to  pay  them  are  unalterably  fixed  by  the 
decree  and  orders  of  the  supreme  judicial  court  of  Massachusetts 
raises  a  question  of  jurisdiction  which  will  be  now  considered . 
In  Hawkins  ▼.  Glenn,  131  U.  8.  319,  329,  9  Sup.  Ct  Eep.  739, 
it  was  held:  '^The  stockholder  is  bound  by  a  decree  of  a  court  of 
equity  against  the  corporation  in  enforcement  of  a  corporate 
duty,  although  not  a  party  as  an  indiyidual,  but  only  through 
representation  by  the  company.  A  stockholder  is  so  far  an  in- 
tegral part  of  a  corporation  that,  in  view  of  the  law,  he  is  privy 
to  the  proceedings  touching  the  body  of  which  ®^  he  is  a  mem- 
ber.^' The  rule  thus  laid  down  by  the  supreme  court  of  the  Uni- 
ted States  has  been  generally  adopted  by  other  courts  (Olenn 
V.  Williams,  60  Md.  93 ;  Mutual  Fire  Ins.  Co.  v.  Phoenix  Fur- 
niture Co.,  108  Mich.  170,  62  Am.  St  Bep.  693,  66  N.  W.  1095 ; 
Lycoming  Fire  Ins.  Co.  v.  Langley,  62  Md.  196;  Langworthy  v. 
Garding,  74  Minn.  325,  77  N.  W.  207;  Parker  v.  Stoughton 
Mill  Co.,  91  Wis.  174,  51  Am.  St  Bep.  881,  64  N.  W.  751 ; 
Howard  v.  Glenn,  85  Ga.  238,  21  Am.  St  Bep.  156,  11  S.  E. 
610),  and  is  not  questioned  by  the  learned  counsel  for  defend- 
ants. He  concedes  that  the  Massachusetts  court  had  authority 
to  make  an  adjudication  binding  upon  the  stockholders  of  the 
company  without  service  of  summons  or  other  jurisdictional  pro- 
cess upon  them ;  but  he  insists  that  his  clients  were  not  stock- 
holders when  the  assessments  were  made,  nor  at  the  time  the 
liabilities  were  incurred  upon  which  the  assessments  are 
founded.  The  petition  shows  that  the  policies  issued  to  Hay- 
den  Brothers  had  expired  before  the  assessments  in  question 
were  made  by  the  directors  or  confirmed  by  the  court;  and  it 
fails  to  show  tiiat  such  assessments  were  made  to  meet  losses  or 
expenses  incurred  during  the  life  of  either  policy.    The  allega- 
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lions  with  respect  to  the  aflsessments  and  the  purposes  for  which 
they  were  made  are  as  follows: 

^'6.  And  the  plaintiffs  aver  that  not  being  possessed  of  cash 
funds  sufiBcient  for  the  payment  of  incurred  losses  and  expenses, 
and  in  pursuance  of  th&  decree  of  the  supreme  judicial  court 
for  the  county  of  Suffolk,  oommonwealth  of  Maasachuaetta,  sit- 
ting in  equity,  in  accordance  with  sections  47  and  49  of  chapter 
622  of  the  acts  of  1894  of  the  commonwealth  of  Massachusetts, 
on  the  seventh  day  of  March,  1896,  the  directors  ordered  and 
made  an  assessment  of  two  hundred  and  fifty  thousand  dollars 
upon  its  members  liable  to  assessment,  which  said  assessment 
was  subsequently  ratified,  confirmed,  and  established  by  decree 
of  said  court,  dated  March  25, 1896 ;  that  afterward  said  assess- 
ment was  computed  and  made  up  against  those  who  had  taken 
policies  from  said  plaintiff  company  who  were  liable  thereto,  in- 
cluding said  defendant,  and  was  further  ratified,  confirmed,  and 
established  as  so  computed  and  ^^  made  up  upon  the  persons 
and  for  the  amounts  as  appear  in  the  schedule  annexed  to  the 
decree  of  said  court  dated  December  9,  1896,  by  which  it  ap- 
pears that  defendant  was  assessed  upon  said  policy  for  the 
amount  of  one  hundred  and  five  dollars  and  fifty-five  cents,  the 
same  being  the  portion  of  its  assessment  on  said  policy, 

^7.  Said  decree  was  duly  rendered,  and  said  orders  were  duly 
made  by  said  supreme  judicial  court  in  said  action,  in  which 
George  S.  Merrill  was  complainant,  and  said  plaintiff  company 
was  defendant,  said  supreme  judicial  court  having  jurisdiction 
both  of  the  parties  and  the  subject  matter  of  said  action.  Said 
decree  remains  in  full  force  and  effect,  and  the  assessment 
against  said  defendant  so  ratified  by  said  decree  remains  un- 
paid/' 

The  theory  upon  which  a  stockholder  is  held  to  be  concluded 
by  a  judgment  rendered  against  him  in  a  suit  brought  to  enforce 
a  corporate  obligation  is  that,  although  not  personally  served 
with  process,  he  is  before  the  court  as  an  integral  part  of  the 
corporation ;  that  the  corporation  represents  him,  and  that  he  is, 
as  was  said  in  Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup.  CL  Bep. 
739,  "privy  to  the  proceedings  touching  the  body  of  which  he  is 
a  member.^'  Assuming  that  the  Massachusetts  laws  in  regard 
to  mutual  insurance  companies  are  like  our  own,  it  seems  clear 
that  membership  in  such  a  company  ceases  with  the  expiration 
of  the  member^s  policy  and  the  payment  of  his  share  of  the  lia- 
bilities incurred  while  the  policy  was  in  force.    If  the  member 
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owes  notking  on  account  of  his  policj  and  tke  poiiej  hsa  expired^ 
the  coiporatioii  ia  no  longer  authorized   to  lepxesent  him  in 
oourL    Jxuisdiction  of  the  corporation  does,  not  indud^.  juxuK 
diction  of  ez-members  who  are  not  in  fact  indebted  on  aeeouat 
of  the  policies  which  they  once  held:    And   it  seems  equally 
plain  that  a  court,  in  such  case>  cannot  invest  itself  with  juris- 
diction by  declaring  that  it  has  it,  or  by  fiTifling  jurisdictional 
facts  which  do  not  actually  exist.    The   Massachusetts  court 
could  not  make  a  conclusiye  adjudication  by  finding  that  the  as- 
sessments which  it  ratified  were  based  on  *^  losses  or  expenses 
incurred  during  the  time  defendants  were  poficy  holders.    That 
would  be  conclufing  {hem  by  an  advene  deeinon  vpon  an  is- 
sue which  they  had  no  opportunity  to  contest    The  conclusive- 
itess  of  tile  jmdgmcnt  depends  vpon  the  correctness  ol  one  of  the 
findings  upon  which  it  rests.    But  while  there  can  be  no  doubt 
about  the  right  of  defendants  in  this  aeticn  to  show  that  the  as- 
sessments were  not  based  on  liabilities  incurred  during  the  peri- 
od of  their  membership,  and  that  the  judgment   pleaded  is, 
therefore^  void  for  want  of  personal  jurisdictiony  we  think  the 
petition  is  not  defective  for  failing  to  allege  the  facts  showing 
that  the  court  acted  within  the  limits  of  its  authority.    It  was 
not  for  the  plaintiff  to  show  the  eJdstence  of  fbe  jurisdicticnial 
facta;  thqr  should  be  presumed;  it  was  for  the  defendants  to 
show  iheir  nonexistence :  Savin  v.  Bond,  57  Md.  028 ;  Lowe  v. 
liowei^  40  Iowa,  220;  Biasell  v.  Wheelock,  11  Cusk  277;  Leach 
T.  linde^  70  Hnn»  145;  24  K  T.  Supp.  176;  affirmed  in  142 
N.  Y.  628,  a7  N.  E.  566.      In  Council  Bluffs  Sav.   Bank  v. 
Oriswold,  50  Neb.  763,  767^  70  F.  W.  376,  it  is  said:  *1t  will, 
upon  reason  and  auihozity,  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  courts  of  general  jurisdiction  of  oth» 
states  possess  the  authority  they  presume  to  exercise^  and  Ihat 
the  methods  of  prooedure  pursued  by  them,  although  differing 
from,  the  established  practice  in  this  stat^  are  authorized  by 
the  laws  of  the*  states  in  which  they  scf 

The  judgBoent  is  reversed  and  the  cause  remanded  for  further 
proeeeding&L 

A  VOBHIQN  INSURANOB  COBPOEATION,  problblted  by 
statute  ttom  doing'  business  in  a  stats  wfthouC  first  eomplTlns  wllh 
certain  csnditloMi  snA  sssnMlsiis,  csniMil  mainlsilBv  an  acdoa  tbese^ 
in  en  a  eontsact  of  insaranee  witboot  eompliance  witb  such  con- 
ditiens:  Note  to  Garratt  Ford  Go.  v.  Vermont  HQr.  Oa»  T8  Am. 
St.  Bep.  860. 

A  JDDGMBNT  AGAINST  A  CORPORATION  binds  the  stock- 
holders:  BaU  t.  Reese*  58  Kan.  614,  62  Am.  St  R^;k  638^  GO  Pac 
876;  Nickum  v.  Burckhardt,  80  Or.  464,  60  Am.  St  Rep.  822,  4T 
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Fag.  788^  48  Pftc  474;  Singer  ▼•  Hotchinaon,  188  IIL  006^  75  Am. 
8t  Bep.  183.  66  N.  E.  88a 

IN  AN  ACTION  ON  A  POREIGN  JUDGMBNT,  the  JnrMlcCloa 
of  the  court  that  rendered  It  la  open  to  Inquiry:  V&nj  ▼.  MUtlmofe 
•le.  Worka.  71  Y t  4K7,  76  Am.  8t  Bep.  787»  45  Aa  lOSCSb 


KERNEB  Y.  McDonald. 

[60  Neb.  668»  84  N.  W.  02.] 

ESTATES  BY  ENTIBBTY  aa  they  existed  at  eommonlew 
do  not  exist  In  Nebraska.  On  the  contrary,  a  husband  and  wife 
are  now  considered  as  equals,  the  relation  as  a  dual  equality,  and 
the  conveyance  of  land  to  them  does  not  create  an  estate  In  en- 
tirety. 

McCoy  and  Ohnstead^  for  the  appellants. 

N.  C.  Pratt  and  E.  M.  Wellman^  for  the  appeUeea, 

•®*  NORVAL,  C.  J.    This  case  involves  the  question  <rf 
whether,  in  this  state,  the  doctrine  of  entirety  of  estate  is  in 
force.    This  law  grew  out  of  the  relation  of  husband  and  wife^ 
as  the  same  existed  at  common  law,  and  it  was  a  necessary 
corollary  of  that  statute;  for,  at  common  law,  the  moment  a 
woman  married  she  ceased  to  exist  as  an  entity,  hut  simply  be- 
came merged  in  her  husband,  and  came  wholly  under  his  domin* 
ion.    Of  course,  if  at  marriage  she  ceased  to  exist  as  an  entity^ 
she  lost  the  ability  to  own  anything;  hence  out  of  this  legal 
fiction,  of  necessity,  arose  the  doctrine,  that  if  there  be  granted 
by  one  instrument  to  two  persons,  who  are  husband  and  wife;, 
an  estate,  it  is  owned  by  both  of  them,  not  by  moieties,  but  aa 
a  whole,  and  will  on  the  death  of  one  belong,  as  if  from  the 
date  of  the  grant,  wholly  to  the  survivor.    We  will  discuss  the 
questions  thus  presented  as  if  no  statutory  enactment  ever  ex- 
isted ^^^  on  the  subject  other  than  chapter  15  of  the  Compiled 
Statutes,  whereby  it  is  provided  that  so  much  of  the  common 
law  as  is  applicable,  and  not  inconsistent  with  the  constitution 
of  the  United  States,  etc,  is  adopted  and  declared  to  be  the 
law  within  the  state.    Is   the  law  of  entireties   applicable  in 
this  state?    In  other  words,  is  it  in  harmony  with  the  marriage 
relation  as  it  now  exists?    It  is  urged  that  the  whole  of  the 
common  law  exists  by  force  of  this  statute,  except  where  it  haa 
been   expressly   changed   by   legislative   enactment,   unless    it 
be  inconsistent  with  the  constitution  of  the  United  States,  the 
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oiganic  law  of  tibe  territory  (and  presumably  of  the  constitation 
of  the  Btate).    With  this  etatement  we  cannot  agree,  for  the 
ierm  '^as  ia  applicable''  has  also  a  meaning,  and  it  is  evidently 
intended  to  mean  so  mnch  as  is  applicable  to  our  institutions. 
Now,  it  is  evident  that  the  whole  of  the  common  law  of  husband 
and  wife  is  not  now  and  never  has  been  in  force  in  this  state. 
Take,  for  instance,  that  common-law  rule  whereby  the  husband 
was,  under  certain  circumstances,  permitted  to  inflict  corporal 
punishment  upon  his  wife.    It  would  hardly  be  contended  that 
such  rule  of  law  existed  here,  in  the  absence  of  special  statutory 
enactment    The  principle  is  too  repugnant  to  all  modem  ideas 
of  the  relation  of  husband  and  wife  to  have  a  place  in  our 
jurisprudence.    Hence,  it  is  plain  that  not  all  coxmnon  law  of 
England  is  in  force  in  this  state.    We  do  not  imagine  that  such 
would  be  declared  to  be  the  law  anywhere ;  yet  it  was  once,  with« 
out  dispute,  the  common  law  of  England.    As  a  matter  of  fact, 
law  is  not  a  fixed  science,  but  advances  or  retrogrades  with 
the  advancement  or  retrogression  of  society;  and  the  law  per* 
mitting  corporal  punishment  of  the  wife  by  the  husband  has 
ceased,  because  we  are  a  more  highly  civilized  people  than  were 
our  ancestors,  and  such  a  thing  would  now^  be  looked  upon  with 
abhorrence  by  all  right-thinking  men.    Many  principles  of  law 
have  changed  with  the  passing  of  time,  through  the  gradual 
change  of  thought  on  the  part  of  society  and  ^^^  the  flux  and 
change  of  social  organization;  many  others  have  ceased  because 
the  reason  which  called  them  into  existence  has  ceased,  and  it 
seems  to  us  that  to  this  last-named  principle  may  be  referred 
the  law  of  estates  by  entirety.    The  old  common-law  idea  of  the 
oneness  in  the  relation  of  husband  and  wife  is  fast  disappearing. 
The  identity  of  the  woman  is  not  lost  in  her  husband;  she  is 
no  longer  under  his  dominion  or  controL    On  the  contrary,  in 
law,  husband  and  wife  are  now  considered  as  equals,  the  relation 
9A  a  dual  equality,  not  as  one,  and  that  one  very  much  the  hus- 
band.   Hence,  there  seems  to  be  no  better  reason  for  holding 
that  a  conveyance  of  an  estate  to  two  persons,  they  being  hus- 
band and  wife,  by  one  instrument,  creates  an  estate  in  entirety, 
than  to  hold  that  the  conveyance  of  an  estate  to  two  persons 
not  husband  and  wife  will  create  a  like  estate,  and  not  an 
estate.    The  reason  for  the  law  of  entirety  having  ceased,  with 
the  reason,  the  law  itself  is  no  more.    It  would  seem  clear  that, 
^<^^g  the  modem  view  of  the  marriage  relation,  there  is  no 
'e^won  for  the  doctrine  of  estates  in  entirety,  but  that  estate 
created  in  both  husband  and  wife  should  at  once  be  assimilated 
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to  like  estates  created  in  other  p«w)ii8  not  husband  and  wife^ 
We  are  of  the  opinion  that,  in  the  absence  of  statute  declaratory 
thereof,  the  doctrine  of  estates  by  entirety  is  repugnant  to  oar 
institutions,  and  to  the  American  sense  of  justice  to  the  heiis, 
and,  therefore,  not  the  common  law  of  this  state.  The  district 
court  having  held  in  harmony  with  the  fiews  herein  ezpieased^ 
the  judgment  is  accordingly  affirmed. 


ESTATES  BY  BNTIRBTIB&— The  role  ef  tlie  cmmmm  law,  t^ 
which  a  deyise  or  grant  of  laud  to  a  husband  and  wife  oonaUtiited 
them  tenants  by  the  entirety,  has  been  changed  by  statutes  enlarg- 
ing the  property  rights  of  married  women:  Robinson,  AppdUmt  8^ 
Me.  17,  51  Am.  St.  Rep.  d67,  88  AtL  652;  Dooagan  t.  Deoasai^  10S. 
Ala.  488,  48  Am.  St  Bepu  53,  15  South.  823. 


CHASE  Y.  SWIFT. 

[60  Neb^  696,  84  N.  W.  86.] 

PRINCIPAL  AND  AGB»IT  —  IMPLIED  AUTHORITY  OF 
AGENT  TO  EMPLOY  PHYSIGIAN.—The  general  manager  and 
■nperlntendent  of  a  business  corporation  haa  no  liaplied  authority 
to  employ  and  furnish  medical  aid  and  aasiatanee  to  a.  aeiTuit  of 
the  corporation  who  has  been  Injured  outside  the  scope  of  his  em- 
ployment,  and  the  physician  cannot  recover  therefor  from  the  cat- 
peration. 

Weaver  &  Oilier,  for  the  appellant. 

Hall  ft  McGullochy  for  the  appellee. 

••^  SULLIVAN,  J.  Edward  W.  Chase,,  a  pracficing  physi- 
cian of  the  city  of  Omaha,  brought  this  action  against  Swift  ft 
Co.,  an  Illinois  corporation,  to  recover  for  professional  services 
rendered  to  employ^  of  the  defendant  who  had  been  injured  in 
some  manner  during  the  progress  of  a  strike  in  the  fall  of  1894. 
A  jury  impaneled  to  try  the  cause  founds  in  obedience  to  a  per* 
emptory  instruction,  that  the  plaintiff  had  no  cause  of  action^ 
and  judgment  waa  accordingly  rendered  against  him.  The 
judgment  ia  right  and  must  be  afSrmed.  The  defendant  was 
the  owner  of  a  packing-house,  which  waa  being  operated  under 
the  direction  and  management  of  its  superintendent,  A.  & 
Foster.  The  employes  upon  whom  Dr.  Chase  attended  w&» 
brought  from  Kansas  City  to  South  Omaha  to  take  places  of 
other  employes  of  the  defendant  who  had  gone  out  on  a  strike; 
and  the  theory  upon  which  the  action  was  prosecuted  was  that 
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the  anperintendent  had  agreed  to  take  care  of  any  of  the  new 
men  who  should  be  injnied  by  the  strikers  in  consequence  of 
having  engaged  in  <the  sei^ice  of  the  company.  There  ia  some 
dispute  as  to  what  Foster  agreed  to  do,  and  it  is  not  clear  to 
what  extent  he  was  authorized  to  bind  his  principaL  But 
resolving  all  doubts  in  favor  of  the  plaintifiE,  we  are  unable  to 
see  that  the  evidence  received,  plus  l^e  evidence  oBjsied  and  ex- 
cluded, proved  or  tended  to  prove  that  the  defendant  was  under 
any  obligation  to  pay  for  medical  services  rendered  to  the 
woBnded  moL  When,  whece^  or  why  they  were  injured  does 
not  appear,  and  hence  there  is  nothing  to  indicate  that  Foster 
was  within  the  scope  of  his  apparent  authority,  as  an  agent  of 
the  csompany,  in  directing  plaintiff  to  give  them  medical  treat- 
ment. It  is  certain  that  th^  were  not  hurt  while  in  the  actual 
senrice  of  the  defendant,  and,  there  being  no  proof  that  they 
were  assaulted  by  the  strikers,  or  that  there  was  any  causal  re- 
lation between  their  injuries  and  the  service  in  which  they 
were  engaged,  it  seems  quite  clear  that  it  was  not  within  the  ••* 
appar^it  range  of  Foster's  agency  to  employ  »  physician  to 
attend  them. 
The  judgment  is  affirmed. 


PH'SSZCIAN.*-A  BOADMASTBB  or  a  eonductor  of  a  railroad 
coryoDKtlon  taas  no  antliaiilT'  te  emiiloy  a  suxipson  to  treat  an  la- 
lured  employ^  of  the  compafir?  Peninsular  £k  &•  Cu  v,  Qai7,  iA 
Fla.  366b  1  Am.  St  Bep.  194. 


ST.  JAMBS'  OBPHAir  ASYLUII  ▼•  SHELBY. 

[eo  Neb.  796,  M  N.  W.  273.] 

OHARITABLB  TRUSTS  —  ADMINISTRATION  OF  OT 
PBBS.—In  the  administration  of  cliaritable  trusts  under  tlie  Amer- 
ican system  ef  eqjoity  Jnrisprudteice,  the  powers  exercised  are 
purely  Judicial,  deriyed  solely  ftom  the  organic  law  and  the  statutes, 
inoiadlng  the  common  la^^  The  statute  of  43  Elizabeth  and  the 
dt)ctrlne  of  administering  trusts  cry  pres;  or  under  the  prerogative 
of  the  king  as  parens  patriae  by  sign  manual,  have  no  part  or  place 
In  such  administration. 

CHABITABI^  TBUSTS^ADMINISTRATION  OF.  —  The 
devteibe  of  chaiitiable  trusts  was  a  part  of  the  common-law  Juris- 
dictioa  of  the  courts  of  chancery  <^  England  exercising  Judicial 
powers  only,  and  as  such  has  been  transplanted  Into  the  courts  of 
this  oountry  po8Bes8.ing  common-law  ei|uity  powersw  In  the  admin- 
istration and  enforcement  of  charitable  trusts,  the  exercise  of  the 
power  of  the  court  must  be  solely  Judicial. 
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WILLS  — OHABITABLB  TRUSTS.— It  ia  competent  for  a 
testator  to  deylse  property  to  a  trustee  with  power  in  him  to  select 
or  designate  the  object  or  objects  upon  which  the  cliarity  is  to  lie 
disposed. 

WILL&-CHABITABLB  TBU8TS.-€0nBTS  VIEW  FAV- 
ORABLY donations  by  will  for  charitable  purposes,  and  will  en- 
deayor  to  carry  them  into  effect  where  this  can  be  done  consistently 
with  the  rules  of  law. 

WILLS-GHABITABLB  TBUSTS-INDBPINITBNBSSw— If  a 
testator  creating  a  trust  to  a  charitable  use  defines  the  intention  of 
the  trust,  and  inyests  the  trustee  with  discretionary  power  over  the 
application  of  nis  bounty  to  the  objects*  for  the  purposes  Intended. 
the  bequest  cannot  be  held  luYalid  so  long  as  there  is  no  ohstacis 
to  the  exercise  of  the  power  confided  to  the  trustee. 

WILLS-CHARITABLE)  TRUSTS— POWER  GONFBRRBD 
ON  TRUSTEE— INDEFINITENESS.— If  ample  power  is  conferred 
by  will  upon  a  trustee  to  relieve  a  bequest  to  charity  of  all  objec- 
tions arising  from  its  indeniteness,  and  no  obstacle  exists  to  the 
exercise  of  that  power,  courts  cannot  interpose  to  prevent  its  exer- 
cise. 

WILLS-CHARITABLB  TBUSTS-POWBRS  GONFBRBED 
ON  TRUSTEE.— If,  in  the  creation  of  a  charitable  trust,  certain 
and  ascertainable  trustees  are  appointed  with  full  power  to  select 
the  beneficiaries  and  devise  a  scheme  or  plan  of  application  of  the 
funds  appropriated  to  the  charitable  object,  the  court  will,  through 
the  trustees,  execute  the  charity.  In  such  case,  the  exercise  of  the 
power  vested  in  the  trustees  is  deemed  to  be  an  expressioa  of  the 
will  of  the  testator. 

WILLS-CHARITABLE  TRUSTS-POWER  OP  TRUSTBR. 
A  bequest  by  will  to  a  charity  unnamed,  to  be  selected  by  the  trus- 
tee therein  named,  may  be  valid,  the  only  limitation  being  that  the 
object  must  be  a  charitable  one  according  to  the  Intention  of  the 
testator. 

WILLS-CONSTRUCTION— INTENTION  OP  TESTATOR.— 
A  will  must  be  construed  with  a  view  of  carrying  out  the  Intention 

of  the  testator,  and  unless  there  is  something  in  it  contrary  to  the 
law  of  the  state,  or  in  contravention  of  public  policy,  no  reason 
exists  for  declaring  it  invalid. 

WILLS  —  CHARITABLE  TRUSTS  —  INDEPINITHNBSS.— 
If  a  bequest  for  a  charitable  purpose,  though  entirely  general  and 
uncertain  in  its  character,  is  made  to  a  trustee,  who  is  emiMwered 
to  select  the  object  of  the  charity,  and  who  is  willing  to  accept, 
or  has  accepted,  the  trust,  the  will  cannot  be  declared  invalid  be- 
cause of  the  general  nature  of  the  object  or  objects  of  the  charity. 

J.  G.  Cowin  and  C.  J.  Smythe,  for  the  appellants. 

O.  W.  Doane,  W.  O.  Doane,  and  J.  B.  Kelkeimey,  for  tbe 
appellee. 

™>  HOLCOMB,  J.  In  the  will  of  Joseph  Creighton,  de- 
ceased, among  other  provisions^  appears  tiie  following:  '^tem. 
I  hereby  give  and  bequeath  unto  the  Bt  Beverend  James 
0'Conner>  Bishop  of  Omaha^  if  he  shall  survive  me^  the  follow- 
ing lands  situate  in  the  county  of  Douglas,  in  said  state^  that  is 


No7.  1900.]    St.  jAMKtf  Oaphan  Abtlum  v.  Shslbt.  656 

to  Bay  (descriptioii  of  land  f oIIowb)  ;  if  ^e  said  Bishop 
O'Coimer  do  not  Buryiye  me,  then  mj  wiU  is,  that  the  said  land 
fihall  go  to  his  BOcccBBor  as  Bishop  of  Omaha,  my  wish  and 
direction  is  that  the  said  Bishop  O'Conner,  if  he  shall  Buryive 
me,  or  his  said  sacoBSBor  as  Bishop  of  Omaha,  apply  the  said 
lands  and  the  proceeds  arising  from  the  same  and  the  sale 
thereof  to  some  charity,  according  to  his  judgment^  but  I  pre- 
fer that  the  same  be  applied  to  the  establishment  or  maintenance 
of  an  orphanage/^ 

By  the  terms  of  the  will,  the  testator  Bonght  io  dispose  of  all 
his  property  by  three  separate  and  distinct  provisions.  By  the 
first,  certain  real  estate  specifically  described  was  devised  to  his 
grandchildren,  ihey  being  the  children  of  the  contestant,  who 
is  his  only  daughter  and  sole  heir  at  law;  by  the  second,  in  the 
manner  herein  quoted ;  and  by  the  third,  he  bequeathed  all  the 
residue  and  remainder  of  his  properly,  both  real  and  personal, 
to  his  said  daughter,  Mary  Bridget  Shelby,  in  trust,  for  her 
children,  or  such  of  them  as  shall  be  living  at  her  d^th,  such 
property  being  charged  with  the  sum  of  fifteen  dollars  a  week 
to  be  paid  by  his  said  daughter  for  the  maintenance  and  ®^^ 
support  of  Mary  Furlong,  the  testator's  wife's  sister,  so  long  as 
she  may  live.  The  said  daughter  was  nominated  as  executrix 
of  the  wilL  When  it  was  filed  for  probate,  the  daughter  with- 
drew as  executrix,  and  contested  the  admission  to  probate  and 
allowance  of  the  will  upon  different  grounds,  but  mainly  be- 
cause of  the  alleged  incapacity  of  the  testator  to  make  a  valid 
will,  the  exercise  of  undue  influence,  and  for  the  reason  the  pro- 
visions quoted  are  void  for  uncertainty  and  indefiniteness. 
Upon  a  hearing  of  the  objections  interposed,  the  will  was  dis- 
allowed, and  the  probating  thereof  denied.  An  appeal  was 
taken  to  the  district  court,  where  a  hearing  resulted  in  a  disagree- 
ment of  the  jury  trying  the  issues  of  fact  The  other  provisions 
of  the  will  having  being  amicably  arranged  by  the  interested 
parties,  a  motion  was  presented  to  dismiss  the  appeal,  for  the 
reason  that  the  provisions  heretofore  quoted  rendered  the  will, 
as  to  the  properly  therein  menticmed,  null  and  void  for  in- 
definitenesB  and  uncertainty,  passing  nothing  thereby  to  the 
trustee  named.  The  motion  was  sustained  and  the  appeal  dis- 
missed. From  the  judgment  of  dismissal  the  case  is  brought 
here  for  review. 

As  thus  presented,  the  sole  question  involved  is  as  to  the 
validify  of  the  provisions  of  the  will  with  respect  to  the  dis- 
position,  or  attempted  disposition,  of  a  portion  of  the  property 
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of  the  teetator  fbr  cbaritable  purposes.  While  some  oflier  qaes- 
tions  are  briefly  argued  relatr^  to  the  course  of  proceeding  taken 
by  appellants  and  plaintifEs  in  error^  we  find  no  reason  why  Hie 
trustee  shonld  not  be  heard  in  this  cotxrt  His  case,  we  are  dia- 
posed  to  the  tiew,  is  properly  before  ns  for  consideration  upon 
the  merits  of  the  controversy  wi&  respect  to  fliat  part  of  the 
instnunent  by  which  the  testator  songht  ix>  apply  a  part  of  his 
property  to  objects  of  diarity,  and  this  wilhont  necessarily  de- 
termining the  statosy  in  this  proceeding,  of  Hie  St  James* 
Orphan  Asylnm,  which  it  is  claimed  has  been  made  the  bene- 
ficiary nnder  the  terms  of  the  wilL 

^^^  The  first  and  last  of  the  three  prorisions  heretofore-  re- 
ferred to  being  nnobjectionable,  and  having  been  dimiBaled 
from  the  controversy  so  far  as  ti^  present  proeeedinga  axe  cm- 
cemed,  Ihe  litigation  has  resolved  itself  into  the  one  proposition 
as  to  the  force  and  effect  of  t&e  second  provision  of  &e  will, 
whereby  the  testator  songht  to  apply  the  properiy  described  to 
a  charitable  object  If  this  provision  fails,  tiie  properly  passes 
to  the  contestant  as  the  sole  heir  at  law  of  the  testator. 

We  are  indebted  to  coxmsel  on  both  sides  for  their  able  and 
learned  discnssion  of  the  many  questions  involved,  an4  tlie  in- 
telligent manner  in  whieb  the  subject  is  presented,  aa  well  as  tiio 
exhaustive  research  of  authorities  evidenced  by  flie  manj  cita- 
tions in  the  several  briefs  now  before  its. 

While  tlie  phiintrff  in  error  argnea  ftom  cEIIerant  hypolliesua 
as  to  the  validity  of  the  controverted  provisi<Hi»  of  tte  will,  «» 
are  strongly  of  the  opinion  lltat  all  must  be  discarded  as  un- 
warranted by  the  positive  language  used,  and  there£(»e  nnton- 
able,  save  the  fourth  and  last  one,  which  we  oonoei'vo  to  bo  thB 
only  position  which  has  real  and  substantial  merit  to  lesft  npoo* 
The  fourth  position  is,  fixat  if  a  trust  iff  created  by  the  tenss  ct 
the  win,  it  is  for  diaritabie  uses,  and  the  fact  that  Ihe  beneficiny* 
or  benefidaries  are  indefinite  and  uncertain  does  not  tkei!eft>ca 
render  it  void  and  of  no  force  and  effect  On  tiiia  propositiaiL 
t^e  contestant  tidtes  direct  issue,  and  therein  lies,  in  oar  ju^- 
ment,  a  correct  sohition  of  the  matter  in  litigation. 

The  question  is  one  which,  in  the-  beginning,  wt  ace  con- 
strained to  say,  is  surrounded  wrth  difficulties,  and  regarding 
which  there  is  mudi  diversity  of  opinion  and  an  irrecondlaUe 
conflict  in  the  authorities  adverting  to  or  passing  upon  tiK  sab- 
ject  These  divergent  views,  as  it  occurs  to  us^  are  occasioned  by 
a  difference  of  opinion  as  to  the  correct  doctrine  of  Aaritahlo 
trusts  by  devise  imder  the  common  law,  and  contoalled  alao^ 
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to  some  extent,  by  statutory  proviaions  governing  the  subject 

By  ®^^  statute,  so  much  of  the  common  law  as  is  applicable, 

and  not  inconsistent  with  the  federal  constitution  or  ^e  laws 

and  constitution  of  this  state,  is  declared  to  be  the  law  here. 

Hence,  it  becomes  of  some  importance  to  ascertain  what,  if  any, 

difiEerenoe  exists  between  the  doctrine  of  charitable  trusts  and 

ihat  of  trusts  of  any  other  character  under  the  common  law.    It 

is  admitted  that  devises  for  charity,  where  the  beneficiaries 

were  general,  indefinite,  and  uncertain,  were  enforced  by  the 

English  courts  of  chancery;  but  it  is  insisted  that  the  power 

tbus  exercised  was  not  by  virtue  of  the  common-law  jurisdiction 

of  such  courts,  but  by  specially  conferred  autboriiy  by  the  statute 

of  43  Elizabeth,  the  power  and  prerogatives  of  the  king  as  parens 

patriae^  by  his  sign  manual,  and  the  doctrine  of  cy  pros  which 

obtained  in  that  country,  whereby,  if  a  testamentary  gift  to 

charity  could  not  be  applied  as  directed  by  the  testator,  it  would 

be  applied  as  nearly  as  possible,  or  as  closely  to  the  presumed 

general  intention  of  the  donor  as  expressed  in  the  will.    It 

needs  no  argument  or  elaboration  to  reach  the  conclusion  that, 

under  onr  system  of  equity  jurisprudence,  the  powers  exercised 

are  purely  judicial,  derived  solely  from  the  organic  law  and  the 

statutes,  including  the  common  law,  and  that  the  statute  of  43 

Elizabeth    mentioned,   the   doctrine   of   administering   trusts 

cj  pres,  or  under  the  prerogative  of  the  king  as  parens  patria 

by  sign  manual,  have  no  part  or  place  in  the  administration  of 

the  courts,  either  at  law  or  in  equity  in  this  state. 

While  the  earlier  opinions  of  the  courts  in  this  country, 
following  Baptist  Assn.  v.  Hart,  4  Wheat  1,  held  to  the  doctrine 
that  charitable  trusts«in  England  were  administered  under  the 
provisions  of  the  statute  of  43  Elizabeth,  and  the  extraordinary 
powers  above  referred  to,  in  the  later  and  more  thoroughly  con- 
sidered case  of  Yidal  v.  Girard,  2  How.  126,  a  different  con- 
elusion  was  arrived  at,  and  in  that  opinion  it  was  announced 
that  charitable  trusts  were  administered  by  the  courts  of  chan- 
cery of  England  exercising  ®^*  their  inherent  judicial  powers 
only,  anterior  to  and  independent  of  the  statute  of  43  Elizabeth, 
upon  which  their  jurisdiction  to  administer  such  trusts  was  in 
fanner  opinions  held  to  rest.  In  the  Girard  will  case,  in  which 
the  beneficiaries  of  the  will  were  of  a  general,  uncertain,  and  in- 
definite dass,  says  Mr.  Justice  Story,  who  wrote  the  opinion: 
In  the  next  place  it  is  said  that  the  beneficiaries  who  are  to  re* 
t^ve  the  benefit  of  the  charily  are  too  uncertain  and  indefinite 
to  aUow  the  bequest  to  have  any  legal  effect,  and  hence  the 
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donation  is  void  and  the  property  results  to  the  heirs.**  After 
fliscussing  a  number  of  cases  decided  by  the  chancery  courts  of 
England,  and  expressing  the  opinion  that  the  jurisdiction  under 
which  the  court  acted  belonged  to  it  in  the  exercise  of  its 
judicial  powers  independent  of  the  statute  of  43  Elizabeth,  the 
author  further  says:  ''In  some  of  these  cases  the  charitiea  were 
not  only  of  an  uncertain  and  indefinite  nature,  but,  as  far  as  I 
can  gaiher  from  the  imperfect  statement  in  the  printed  records, 
they  were  also  cases  where  there  were  no  trustees  appointed,  or 
the  trustees  were  not  competent  to  take**:  See,  also.  Estate  of 
Hinckley,  58  Cal.  457;  Howe  r.  Wilson,  91  Mo.  45,  60  Am. 
Hep.  226,  8  S.  W.  390. 

The  views  expressed  by  Judge  Story,  bofli  as  to  the  commcm- 
law  jurisdiction  of  courts  of  chancery,  and  the  yalidiiy  of 
a  devise  for  charity,  although  general  and  indefinite,  appear  to 
be  better  supported  by  authority  and  sounder  in  principle,  and 
to  have  been  adopted  by  a  majority  of  the  courts  of  last  resort 
of  the  difFerent  states  of  the  Union.  From  a  consideration  of 
the  foregoing,  we  are  disposed  to  the  view  that  the  doctrine  of 
charitable  trusts  was  a  part  of  the  common-law  jurisdiction  of 
the  courts  of  chancery  of  England  exercising  judicial  powers 
only,  and  as  such  has  been  transplanted  into  the  courts  of  fliis 
state  possessing  common-law  equity  powers,  and  that  in  the  ad^ 
ministration  and  enforcement  of  charitable  trusts  of  the  char- 
acter under  consideration  the  exercise  of  the  powers  of  the 
court  must  be  solely  judicial  and  none  other. 

®^  The  provision  of  the  will  under  consideration  is  a  modd 
of  clearness  and  conciseness  of  expression,  and  freedom  from 
ambiguity  or  uncertainty  in  the  meaning^of  the  language  used 
to  denote  the  testator's  will  and  intention.  It  is  clearly  and 
definitely  expressed  that  it  is  the  will  of  the  testator  that  the 
property  described  should  descend  to  the  Bishop  of  Omaha,  the 
proceeds  of  the  same  and  the  sale  thereof  to  be  applied  to  some 
charity,  according  to  the  judgment  of  the  trustee,  with  an  ex« 
pression  of  preference  that  the  devise  be  given  to  an  orphan 
asylum.  To  avoid  any  contingency,  it  is  provided  that  if  the 
trustee  named  shall  not  survive  the  testator,  then  the  property 
shall  go  to  his  successor  as  Bishop  of  Omaha,  in  trus^  fw  the 
same  purpose.  It  is  but  a  natural  and  probable  inference  that 
in  the  trustee  designated,  as  well  as  his  successor,  whoever  he 
might  be  personally,  the  testator  reposed  implicit  reliance  and 
unieserved  confidence  in  his  integrity  and  personal  character, 
as  one  who,  by  reason  of  his  chosen  work  in  life  and  piety. 
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pecuUaxIy  fitted  and  well  qualified  to  worthily  bestow  the  endow* 
ment  npon  some  deserving  charity,  to  be  by  him  selected  in 
the  execution  of  the  charitable  and  benevolent  intentions  of  the 
testator.  It  is  entirely  certain  who  Ihe  trustee  is,  and  that  the 
bequest  was  made  for  a  charitable  purpose.  While  a  preference 
is  expressed,  the  objects  of  the  charity  from  which  Ihe  selection 
is  to  be  made  are  of  the  most  general  character.  Is  the  devise 
to  fail  for  that  reason  alone?  Is  it  competent  for  a  testator 
to  devise  properly  to  a  trustee  with  power  in  him  to  select  or 
designate  the  object  or  objects  upon  which  the  charity  is  to  be 
bestowed?  In  determining  the  question  of  the  validity  of  the 
bequest,  we  should  be  mindful  of  the  rule  that  courts  view  favor- 
ably donations  by  will  for  charitable  purposes,  and  will  endeavor 
to  carry  them  into  efFect  where  the  same  can  be  done  consistently 
with  the  rules  of  law:  Duggan  v.  Slocum,  83  Fed.  244;  State 
V.  Smith,  16  Lea,  664;  Estate  of  Hinckley,  58  Cal.  457. 

®^  It  is  perhaps  well  to  note  here  that,  in  the  bequest  under 
consideration  it  is  not  attempted  to  establish  a  perpetual  trust 
fund,  the  income  or  increase  of  which  is  to  be  devoted  to  objects 
of  charity  general  in  their  nature,  from  which  a  selection  or 
designation  is  to  be  made  by  the  trustees,  the  same  to  be  sub* 
ject  to  their  will  and  control,  with  power  to  change  according  tb 
their  discretion,  and  as  they  may  deem  desirable.  Whether  (a 
not  this  may  be  done  it  is  imneoessary  here  to  determine. 
By  the  terms  of  the  will  in  controversy  it  is  proposed,  through 
the  power  of  ^e  trustee  in  him  vested,  to  apply  the  properly  and 
the  proceeds  of  the  same  and  the  sale  thereof  to  some  particular 
and  definite  charily,  according  to  the  judgment  of  the  trustee, 
once  and  for  all,  after  which  the  trustee,  and  his  duties  and 
powers  in  the  premises,  cease  and  terminate,  the  trust  having 
been  fully  discharged.  In  this  case  the  trustee  is  willing  to, 
and  has,  accepted  the  trust,  and  has  sought  to  carry  out  the 
will  of  the  testator  by  conveying  the  property  to  an  orphan  asy- 
lum, in  conformity  with  the  pref er^ice  expressed  by  the  testator. 

In  MiUer  v.  Teachout,  24  Ohio  St  525,  a  testator  had  devised 
the  residue  of  his  estate  to  an  executor  to  be  invested  for  the 
use  of  his  wife  during  her  lifetime,  and  at  her  death,  the  prop- 
erly should  be  appropriated  by  the  executor  to  the  advancement 
of  the  Christian  religion,  in  such  manner  as,  in  his  judgment, 
wovli  best  promote  the  object  named.  The  executor  accepted 
the  trust  ''Held,  that  the  testator  had  conferred  ample  power 
upon  the  executor  to  relieve  the  bequest  of  all  objections  arising 
from  its  indefinite  character,  and  that  so  long  as  no  obstacle 
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eadsts  to  the  exercke  of  tbe  power  at  the  proper  time,  fli0  antrti 
of  this  state  will  noi^  in  ad?anoe  of  tiiat  time,  isLterpoae^  qa  the 
application  of  the  heir,  to  prevent  xta  ezeieise.''    Sajs  Judge 
Bay,  in  the  opinion:  ''Althongh  tiie  power  of  ihe  conrti  of 
this  state  io  deTise  a  edieme  far  the  appUcatian  of  a  Ysgae 
diaiity  may  well  he  qaestianed,  it  does  not  follow  tiiat  the 
testator  cannot  ^^  eieats  an  agency  to  do  it  for  him ;  and  it 
may  he  regarded  as  settled  that  where  a  testator,  creating  a 
trust  to  a  charitable  me,  defines  ihe  intention  of  the  trosi^  and 
invests  the  trastee  with  discretbnaiy  power  over  the  applicstiaa 
of  his  bonniy  to  the  objects  or  for  the  purposes  intended,  the 
bequest  will  not  be  held  invalid  ao  long  as  there  is  no  oifastade 
to  the  exercise  of  the  power  confided  to  the  trustee,  for  i3xe  ex- 
ercise of  the  power  may  relieve  the  bequest  of  all  objections 
arising  out  of  its  vague  and  indefinite  character^;  and  after 
citing  a  number  of  authorities  in  support  of  the  proposition,  he 
continues:  '^or  does  it  make  any  difference,  in  this  respect^ 
whether  the  trust  be  of  a  mere  administrative  character  in  the 
hands  of  the  executor,  or  whether  it  be  confided  ix>  another.    In 
either  case,  ihe  will  of  the  testator  may  be  ascertained  and  made 
eertain  by  those  to  whom  he  has  intrusted  discretion  and  powa 
for  that  purpose,  and  their  acts  may  be  justly  regarded  as  the 
definite  expression  of  his  own  purpose.''    Further  on,  after  dis- 
cussing the  power  of  the  executor  to  make  the  application  of  the 
bounty  of  the  testator  to  the  general  charitable  object  men* 
tioned,  he  says:  ''So   long,  then,  as  the  power  tims  conferred 
exists,  ready  to  be  exercised,  and  may  be  exercised  in  aooordanoe 
with  the  will,  the  bequest  cannot  be  regarded  so  defective  as  ie 
be  incapable  of  execution." 

In  Grimes  v.  Harmon,  85  Ind.  199,  9  Am.  Sep.  690,  cited  by 
contestant  in  support  of  the  contrition  that  the  provisions 
under  consideration  are  void  for  indefiniteness  and  uncertaintv. 
it  is  declared  in  one  paragraph  of  the  syllabus  that,  in  a  case 
where  a  charity  does  not  fix  itself  upon  any  particular  object^ 
but  is  general  and  indefinite,  and  ''certain  and  ascertainable 
trustees  are  appointed  with  full  power  to  select  the  beneficiaries 
and  devise  a  scheme  or  plan  of  application  of  the  funds  appro- 
priated to  the  charitable  object,  the  court  will,  through  the 
trustees,  execute  tbe  charity.''  Says  the  author  of  the  opinion, 
Judge  Buskirk,  after  reviewing  ibe  many  authorities  on  the 
question:  We  daim  that  they  establish  ^^  tiiese  principleB: 
"If  the  charity  does  not  fix  itself  upon  any  particular  object, 
but  is  general  and  indefinite^  such  as  the  promotion  of  the  moral 
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«zid  intellectual  eonditian  of  a  Tace,  or  fbe  relief  of  the  poor, 
juid  no  plan  oar  echeme  is  prescribed,  and  no  discretion  is  lodged 
by  the  testator  in  certain  and  ascertainable  individuals,  it  does 
not  admit  of  judicial  administration.  In  such  a  case  in  Eng* 
land  the  administration  of  the  charity  is  cast  upon  the  king,  to 
be  executed  cy  pres,  while  in  this  country  the  properly  devised 
lapses  to  the  next  of  kin.  If,  however,  in  such  a  case,  certain 
«nd  ascertainable  trustees  are  appointed,  with  full  powers  to 
select  the  beneficiaries  and  devise  a  scheme  or  plan  of  appli- 
•cation  of  the  funds  appropriated  to  the  charitable  object,  the 
«ouit  will,  through  the  trustees^  execute  the  charity.^ 

In  Fontain  v.  Bavenel,  17  How.  369,  the  residue  of  an  estate, 
left  in  trust  tor  the  use  of  the  wife  of  the  testator  during  her 
lifetime,  was  to  be  disposed  of  for  such  diaritable  institutions 
in  Pennsylvania  and  South  Carolina  as  liie  ezecutois  might 
deem  most  beneficial  to  mankind.  The  persons  named  as  exec- 
utors died  during  the  lifetime  of  the  wife,  and  before  any 
■appointment  of  1^  charity  was  made  or  attempted.  It  was 
there  hdd  that  the  charity  could  not  be  carried  out,  because  the 
•executors  weie  vested  with  mere  powers  of  appointment,  and  this 
not  having  been  exercised,  the  trust  must  fail.  The  logic  of 
the  opinion,  as  well  bb  its  direct  expression,  is  that  an  appoint- 
ment by  the  executors  at  the  proper  time,  under  the  powers 
vested,  had  th^  lived,  would  have  rendered  the  trust  valid  and 
enforceable  in  the  courts  of  equity. 

In  Bussell  v.  Allen,  107  IT.  S.  163,  2  Sup.  Gt  Bep.  327,  a 
more  recent  case  on  the  subject,  Mr.  Justice  Gray  gives  ex- 
pression to  the  following  views:  ^They  may,  and  indeed  must, 
be  for  the  benefit  of  an  indefinite  number  of  persons;  for,  if 
^  the  beneficiaries  are  personally  designated,  the  trust  lacks 
the  *»afi|>Titm1  element  of  indefiniteness,  which  is  one  of  the 
characteristics  of  a  legal  charity.  If  the  founder  ^^^  describes 
the  general  nature  of  the  charitable  trust,  he  may  leave  the 
details  of  its  administration  to  be  settled  by  trustees  under  tibe 
superintendence  of  a  court  of  chancery.^' 

In  Dye  v.  Beaver  Creek  Church,  48  S.  C.  444,  59  Am.  St.  Bep. 
724, 26  S.  £.  717,  decidedin  1897,  thecourt,  after  referring  to  the 
many  confiicting  authorities  on  the  subject,  deduces,  among 
othm,  the  following  principle:  'If  a  trustee  is  appointed  by 
the  testator,  and  the  will  shows  that  the  object  of  the  devise, 
thou^  expressed  in  general  termsy  is  for  a  charitable  use,  the 
trust  will  be  declared  valid.  In  such  a  case  the  duty  devolves 
upon  the  trustee  of  devising  a  scheme  for  carrying  the  trust  into 

Am.  BL  Rep..  VoL  LXXXIU-M 


56S  AicxaiOAK  Statb  Bsports^  Vol.  88.     [Nd)iuki, 

efleef  In  the  same  opinion  it  is  said:  'Hlie  leason  a  frnstee 
is  allowed  to  enforce  a  trust,  the  object  of  which  is  only  ex- 
pressed in  general  terms,  is  that  in  exercising  his  discretion  be 
carries  out  ihe  intention  of  the  testator/' 

In  Murphy's  Estate,  184  Pa.  St  310,  63  Am.  St  Bep.  802, 
39  AtL  70,  decided  in  1898,  it  is  held:  ''A  bequest  of  the 
residue  of  an  estate,  'to  be  divided  among  sudi  benevolent,  cha^ 
itable,  and  religious  institutions  and  associations  as  shall  be  se- 
lected by  my  executors'  is  not  void  for  uncertain^." 

Authorities  holding  generally  to  the  views  hereinbefore  in- 
dicated may  be  multiplied,  but  it  would  serve  no  useful  purpose, 
and  we  content  ourselves  with  referring  only  to  the  following 
in  harmony  with  those  already  quoted  from:    Dnggan  v.  Slo- 
cum,  83  Fed.  244;  HoefFer  v.  Clogan,  171  111.  462,  63  Am.  St. 
Rep.  241,  49  N.  B.  627;  Staines  v.  Burton,  17  Utah,  331,  70 
Am.  St  Bep.  788,  53  Pac.  1015 ;  People  v.  Cogswell,  113  CaL 
129,  45  Pac.  270;  Phillips  v.  Harrow,  93  Iowa,  92,  61  N.  W. 
434;  Fox  v.  Gibbs,  86  Me.  87,  29  Atl.   940;  PoweU  v.  Hatd, 
100  Mo.  592,  14  S.  W.   49;  Minot  v.  Baker,  147  Mass.  348,  9 
Am.  St  Bep.  713,  17  N.  B.   839 ;  Claypool  v.  Norcroes,  42  N. 
J.  Eq.  545,  9  Atl.  112;  Dodge  v.  WUliams,  46  Wis.  70, 1  N.  W. 
92,  50  N.  W.  1103 ;  Darcy  v.  Kelley,  153  Mass.  433,  26  N.  B. 
1110;  Bedford  v.  Bedford,  99  Ky.  273,  35  S.  W.  926;  Onilfml 
V.  Arthur,  158  111.  600,  41  N.  B.  1009. 

Holding  to  the  doctrine  contrary  to  flie  authorities  "^  beie- 
tofore  cited  may  be  mentioned  Tilden  v.  Oreen,  130  N.  Y.  29, 
27  Am.  St  Bep.  487,  28  N.  B.  880,  as  a  leading  authority.  Is 
that  case  it  is  said :  ''The  law  is  settled  in  this  state  that  t 
certain  designated  beneficiary  is  essential  to  the  creation  ot  & 
valid  trust,"  following  Levy  v.  Levy,  33  N.  Y.  107,  wherein 
it  is  said :  ''If  there  is  a  single  postulate  of  the  common  ht 
established  by  an  unbroken  line  of  decision,  it  is  that  a  trasi 
without  a  certain  beneficiary  who  can  claim  its  enforcement  ii 
void,"  no  distinction  being  made  between  trusts  generally  and  i 
trust  for  charitable  purposes.  Says  Brown,  J.,  the  author  of  the 
opinion  in  the  Tilden  case:  "The  objection  is  not  obviated  by^ 
the  existence  of  a  power  in  the  trustees  to  select  a  beneficiarf 
^ess  the  class  of  persons  in  whose  favor  the  power  may  be  exe^ 
cised  has  been  designated  by  the  testator  with  such  certainty 
that  the  court  can  ascertain  who  were  the  objects  of  the  font'' 
The  opinion  in  this  case  was,  in  a  manner,  dependent  upon  ^^ 
governed  by  the  statutes  of  that  state,  but  to  what  extent « 
"ave  deemed  it  unprofitable  to  examine.    It  is  reasonablj  d^*' 
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that  the  earlier  deeisions  of  the  courts  of  that  state  rested  upon 
the  assumption  that  the  doctrine  of  charitable  uses  was  no  part 
of  the  common  law  administered  by  the  chancery  courts  of  Eng* 
land,  but  recdved  its  support  from,  and  grew  out  of,  the  statute 
of  43  Elizabeth,  and  that  this  statute  was  not  applicable  or  in 
force  in  the  state  of  New  York.  The  opinions  of  the  courts  ot 
Virginia^  Maryland,  and  perhaps  some  other  states,  are  in  the 
main  in  harmony  with  those  of  New  York. 

An  examination  of  the  authorities  cited  by  counsel  for  con- 
testant holding  bequests  invalid  for  uncertainty  and  indefinite- 
nees,  shows  that  the  decisions  in  many  of  fliem  rest  upon  facts 
peculiar  to  Ihe  case  which  was  under  consideration;  such  as  a 
failure  to  nominate  trustees;  to  provide  a  means  for  the  selection 
of  beneficiaries;  or  to  empower  trustees  or  executon  to  make 
•election;  or  the  devise  was  to  charily  generally,  without  desig- 
nating the  manner  in  which  the  charily  may  be  executed;  ^^* 
while  some  of  the  cases  refer  to  trusts  general  in  their  character 
as  distinguished  from  a  diaritable  trust 

AnothOT  class  of  cases  may  be  briefly  referred  to,  which  in 
principle  may  assist  in  arriving  at  a  correct  conclusion  in  tha 
case  at  bar.  The  rule  as  to  executory  devises,  depending  for- 
their  complete  execution  upon  the  happening  of  some  ^ture< 
event  or  selection,  has  invariably  received  judicial  sanction,  andt 
such  devises  have  been  held  valid.  Thus,  a  bequest  may  be* 
made  to  a  corporation  to  be  organized  after  the  death  of  the- 
iestator,  as  was  the  case  in  the  Tilden  will  case,  supra;  for 
a  site  for  the  erection  of  a  hospital  for  fonndlingB  to  be 
built  by  a  corporation  to  be  established  by  Congress: 
Ould  V.  Washington  Hospital,  95  TJ.  S.  808 ;  for  the  incorpora- 
tion of  a  society  for  the  purpose  of  maintaining  and  supporting 
aged,  decrepit,  and  worn-out  sailors:  Inglis  v.  Sailors'  Snug 
]£Birbor,  8  Pet  99;  ^for  the  purpose  of  founding  an  institution 
for  the  education  of  youth  in  St  Louis  county,  Missouri'': 
Bussell  V.  Allen,  107  TT.  S.  163,  2  Sup.  Ct  Hep.  327.  In  all 
these  cases,  and  many  others  which  might  be  cited,  th'e  bequest 
was  held  to  be  valid  and  treated  as  an  executory  devise,  depend- 
mg  upon  the  happening  of  some  future  event,  which,  wh^i 
occurring^  would  vest  the  donation  as  contemplated  by  the 
testator. 

In  the  present  case  it  is  urged  that,  while  in  many  of  the 
states  charitable  gifts  general  in  their  nature  have  been  held 
valid,  there  was  in  all  such  cases  a  limitation  as  to  the  locality 
of  classes  from  which  the  beneficiaries  were  to  be  chosen.  To 
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UB,  emuwiiiig  ih*  prqpoutioii  vUdi  v#  tiuak  doea  not  bold 
good  in  Biaay  cm8%  thift  aeemft  to  be  only  a  diflEezenoe  in 
Aeg^ee,  and  not  in  princiffe.  If  a  beqpett  to  ^the  poor  of  Cal- 
if oniia,'' or 'Hhe  childxen  of  flio  colored  zaoe,''  or ''the  duritabk 
inatitatioDS  of  Pennqflvania  and  Sontk  Carolina^"  or  *^  tbe 
Beavar  Grade  Chnidi  for  poor  childien  for  their  tuition,'*  or  for 
'benevolent  asad  nharitahle  pnrpoaea  to  be  naed  in  Cnmberland 
county,  Maine/'  ia  Talid,  wad  capable  of  being  administered  in 
oonrta  of  eqnify^  wt  axe  nnabla  to  ®^^  underatand  why  a  beqnest 
to  a  charity  nnnamed,  to  be  aalected  by  the  tnutee,  ia  not  vithin 
the  principle  ennnciated  in  the  maigr  caaea  referred  to.  In 
Powell  ▼.  Hatch,  100  Mo.  id2,  U  S.  W.  49,  a  beqneat  ^o  aoch 
charitabla  purpoeaa  aa  my  aaid  troatee  may  daem  beaf'  waa  held 
talid.  Saya  Baiday^  J^  kL  qpeaking  of  the  caae  tben  at  har  and 
anottier  caae  decided  pnor  thereto:  ^The  only  difference  of  any 
oanaaqsence  between  the  facta  preaented  in  the  two  caaea  ia» 
thai  in  the  earlier  one  the  diaoretion  waa  to  be  exerciaed  among 
^e  charitable  inatitntiona  of  8L  Lonia/  while  in  the  present 
no  liwiitftfjim  vith  xeapect  to  locality  appears.  We  do  not  re- 
gard thia  difference  in  the  facta  aa  affecting,  in  any  wise,  tbe 
application  of  the  principles  established  in  the  former  case.''  If 
xestrictioni^  eiflier  aa  to  locality  or  numbers  included  in  a  dasa 
of  beneficiaries,  are  necessary  to  the  validity  of  a  charitoble  be- 
quest, we  know  of  no  role  by  which  the  line  may  be  drawn.  If 
power  may  be  oonf erred  upon  a  trustee  to  designate  a  charitoble 
object  for  the  teatator'a  bounty,  we  donbt  not  that  nnlimited 
scope  may  be  given,  the  only  Ihnitotion  being  that  the  object 
must  be  a  duixztoUe  one  according  to  the  intention  of  the 
teatator. 

Thia  contract^  like  all  others,  must  be  construed  with  a  Tiew 
of  carrying  out  the  intention  of  the  testator,  and  unless  there  is 
aomething  in  it  oontrary  to  the  lawa  of  the  stote^  or  in  contra- 
vention oi  public  policy,  no  reaaon  exists  for  declaring  it  invalid. 
The  object  of  the  trust  is  clearly  charitoble,  and  ia  apecified 
as  such  in  so  many  words.  A  trustee  is  named,  and  is  empowered 
hy  the  testotor  to  select  for  him,  and  as  an  expression  of  his  will, 
a  chariiy  upon  which  the  property  in  controversy  is  to  be  be- 
atowed.  Tbe  trustee  has  aocepted  the  trust  He  is  willing  to 
carry  out  its  provisions,  and  has  attempted  to  do  so.  He  stonds 
ready  to  make  certain  the  very  matter  of  uncertainty  upon  which 
contestant  reliea  for  a  judgment.  The  will  ia  f or  an  object 
which  haa  alwaya  been  looted  upon  with  favor  by  the  courts.  It 
ia  one  ol  the  moat  worthy  of  ®^  all  bequests^  save,  perhaps,  near 
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kindredy  lutying^  by  reason  of  fheir  kinship,  peculiar  claims  to 
the  consideration  of  a  testator  in  the  distribution  of  his  prop- 
eirty.  The  bequest  is  sanctioned  bj  law  and  contravenes  no 
public  policy.  Its  invalidity  can  be  declared  only  by  the  adop- 
tion of  a  doctrine  at  variance  with  the  great  weight  of  authority, 
to  wit,  that  the  beneficiaries  shall  be  so  certain  that  they  may 
come  into  court  claiming  the  benefits  of  the  trust,  and  demand 
its  execution*  We  do  not  think  this  doetrine  should  be  adopted 
in  this  state,  and  hence  hold  to  the  view  that  where  a  bequest 
for  a  charitable  purpose,  though  entirely  general  and  uncertain 
in  its  character,  is  made  to  a  trustee  who  is  empowered  to  select 
the  object  of  the  charity,  and  who  is  willing  to  or  has  accepted 
the  trust,  the  will  will  not  be  declared  invalid  because  of  the 
general  nature  of  the  object  or  objects  of  the  charity.  The  de« 
cree  of  the  district  court  mast  be  xeversed,  and  the  cause  re- 
manded for  further  proceedings. 


GHAniTABLB  USBS  AND  T&USTS  are  discussed  in  general  fn 
the  monosraplilc  note  to  Hoeffer  v.  Ologan,  68  Am.  St  Rep.  248-269. 
Charities  are  to  be  favored:  Haninsrton  r.  Pier,  1(15  WIsl  465,  76 
Am.  St  Rep.  9M,  82  K.  W.  845.  

CHABITABLB  TRUSTS.— ON  THE  OBRTATNTY  and  unity  p^ 
lalred  in  charitable  trusla,  see  the  monographic  note  to  Fifleld  v« 
Van  Wyck*  64  Am.  St  Rep.  756-T72.  Indeftntteness  in  tlie  provi- 
sions of  such  trusts  does  not  necessarily  militate  against  them: 
Harriocton  v.  Pier.  105  Wis.  485,  76  Am.  8t  Rep.  824^  82  N.  W. 
845. 
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[26  Not.  96.  57  Pac  179.] 

INTISBNAIi  RBVBNUB  STAMPS  —  UN8TAMPBD  DOCm- 
IfBNT  AS  BVIDBNCB-STATB  COURTS.— The  proTlsiim  of  ttm 
war  reyenue  act  of  GongreBB  approved  June  13,  1898,  that  no  doeo- 
ment  required  by  law  to  be  stamped  shall  be  admitted  in  evideoce 
until  a  legal  stamp  has  been  affixed  thereto,  applies  to  those  conrti 
only  which  have  been  established  under  the  constitation  of  the 
United  States  and  by  acts  of  Ck>nirress,  oyer  which  Oongress  ean 
legitimately  exercise  centre^  and  does  not  apply  to  state  oonrla. 

Frank  H.  Norcroes,  for  the  appellant 

Goodwin  ft  Dodge,  for  the  respondent 

^  BELKSAP,  J.    At  the  trial  the  plaintiff  offered  in  eii- 

dence  two  depositions  taken  under  a  eammission  issued  to  s 
notary  public  of  the  city  of  San  Francisco,  state  of  California, 
with  his  certificate  thereunto  attached.  One  of  these  was  ob- 
jected to  upon  the  ground  that  the  stamps  required  by  the  act 
of  Congress,  approved  June  13,  1898,  entitled,  ''An  act  to  pro- 
vide ways  and  means  to  meet  war  expenditures  and  for  other 
purposes,''  were  not  canceled  upon  the  day  the  certificate  bears 
date.  The  other  was  objected  to  upon  the  ground  that  the  cer- 
tificate was  not  stamped  as  required  by  the  provisions  of  the  be- 
forementioned  law.  Each  objection  was  stistained^  and  the 
evidence  excluded. 

We  have  not  been  referred  to  any  adjudication  of  the  provi« 
sions  concerning  stamped  instruments  offered  in  evidence  under 
the  act  of  Congress  cited,  but  substantially  the  same  provisions^ 

(666) 
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oontained  in  the  intemal  leTenue  law  of  1862,  baye  frequentlj 
been  the  subject  of  judicial  constmction. 

One  of  the  early  cases  under  this  law  was  Carpenter  v.  *^ 
Snelling^  97  Mass.  452.    After  stating  that  the  law  did  not,  in 
terms^  extend  to  state  courts — ^and  the  law  of  1898  in  this  re- 
spect is  the  same — ^the  decision  proceeds:  ''The  language  of  the 
enactment  is  only  that  no  instruments  or  documents  not  duly 
stamped  shall  Hbe  admitted  or  used  as  evidence  in  any  courf 
nntil  the  requisite  stamps  shall  be  affixed.    This  provision  can 
have  fnll  operation  and  effect  if  construed  as  intended  to  apply 
to  those  courts  only  which  have  been  established  under  the  con- 
stitution of  the  United  States  and  by  acts  of  Congress^  over 
which  the  federal  legislature  can  legitimately  exercise  control^ 
and  to  which  they  can  properly  prescribe  rules  regulating  the 
conrse  of  justice  and  the  mode  of  administering  justice.    We  are 
not  disposed  to  give  a  broader  interpretation  to  the  statute. 
We  entertain  grave  doubts  whether  it  is  within  the  constitu- 
tional authority  of  Congress  to  enact  rules  regulating  the  com- 
petency of  evidence  on  the  trial  of  cases  in  the  courts  of  the 
several  states  which  shall  be  obligatory  upon  them.    We  are  not 
aware  that  the  existence  of  such  a  power  has  ever  been  judicially 
sanctioned.    There  are  numerous  and  weighty  arguments  against 
its  existence.    We  caonot  hold  that  there  was  an  intention  to 
exercise  it;  where^  as  in  the  provision  now  under  consideration^ 
the  language  is  fairly  susceptible  of  a  meaning  which  will  give 
it  full  operation  and  effect  within  the  recognized  scope  of  the 
constitutional  authority  of  Congress.'' 

In  Oreen  v.  Holway^  101  Mass.  243^  8  Am.  Bep.  339,  the 
tame  court  said:  '^The  decision  in  Carpenter  v.  Snelling,  97 
Mass.  4*52^  that  this  enactment  mu9t  be  limited  to  the  courts  of 
the  United  States,  and  not  be  construed  to  extend  to,  if,  indeed, 
it  could  constitutionally  bind,  the  state  courts,  was  made  after 
fuU  consideration,  is  in  accordance  with  tiie  judgments  rendered 
without  a  doubt  being  raised  upon  this  point,  by  the  supreme 
courts  of  Vermont,  Maine,  and  Pennsylvania  in  the  cases  above 
cited,  and  with  the  later  adjudications  of  Uie  very  question  in 
Griffin  v.  Banney,  35  Conn.  239,  Craig  v.  Dimock,  47  111.  308, 
Bunker  v.  Green,  48  111.  243 ,  and  United  States  Exp.  Co.  v. 
Haines,  48  HI.  248,  and  is  in  harmony  with,  if  it  does  not  fall 
within,  the  principle  of  construction  upon  which  the  amend- 
nients  of  the  constitution  of  the  United  States  securing  fun« 
damental  rights  in  the  modes  of  judicial  proceedings  have 
^^^  been  held  to  apply  to  euch  proceedings  in  the  courts  of  the 
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TTnited  Staies  mij,  and  not  to  ttoae  in  fiie  courts  of  ffaa  sevcnl 
states:  Twitchell  t.  Commonweall]!,  7  Wall.  321,  and  eases  citad; 
liyingston  r.  Moore,  7  Pet  482,  551 ;  ConmumivvaUh  t.  Hitdi- 
ings,  6  Gray,  482.** 

Decisioira  contraiy  to  flie  Tiews  here  stated  were  maide  in  tbm 
cases  of  Maynard  r.  Johnson,  2  Ker.  25,  and  Wsynum  t.  Tonqr* 
son,  4  Ner.  124,  bnt  when  these  eases  were  decided  the  effect  of 
congressional  legislation  upon  the  jurisdiction  and  praetioe  of 
the  state  courts  had  not  reeehred  the  carefnl  judicial  consider- 
ation  afterward  giTen  it,  and  no  suggestion  was  then  made 
that  the  act  of  Congress  prescribed  a  rule  of  evidence  f er  fedenl 
courts  only. 

Judgment  reversed  and  cause  remanded  fdr  a  new  triaL 
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ble  in  eyldeace  in  state  coorta:  Insurance  Ckis.  r.  Bstea,  106  Tenn. 
472,  82  Am.  St  Re]>.  802,  C2  B.  W.  149;  Kennedy  r.  Roundtree,  0^ 
8.  O.  824,  82  Am.  8t  Rep.  841,  8T  S.  B^  942.  See,  also,  monosnpUe 
Dots  to  Garland  t.  Gained  7S  Conn.  062^  8i  Am.  8t  Rep, 


EX    PAETB    GAPPOBD. 

[2S  Not.  101,  57  Pac  484.] 

CRIMINAL  liAW.— A  SBiNTENGB  for  imprisonment  which 
states  the  period  of  Its  duration  and  the  place  of  confinement  li 
not  Told  for  uncertainty  because  It  falls  to  fix  the  time  for  the  Im- 
prisonment to  commence. 

ORIMINAL  ULW  —  8BNTSNCB  —  SBOOND  OFFBNSB  — 
TFRM  OF  IMPRISONMBNT.— Where  a  defendant  Is  already  In 
execution  on  one  sentence,  and  a  second  sentence  does  not  state 
that  the  term  is  to  begin  at  the  expiration  of  the  former,  tiie  aeeona 
sentence  runs  concurrently  with  the  first. 

CRIMINAL  LAW-nJOINT  SBNTSNCB-HABBAS  OORPn& 
Where  a  court  has  jurisdiction  to  try  two  or  more  defendants  upon 
a  joint  indictment  for  the  same  public  offense,  a  Jc^nt  sentepee  of 
such  defendants  is  not  Toid»  howerer  erroneous  it  may  be;  and 
whether  erroneous  or  not  cannot  be  determined  on  habeaa  corpusw 

HABBAS  CORPUS  PROCBBDINGS  cannot  be  nsed  to  au- 
thorize the  exercise  of  appellate  jurisdiction. 

Samuel  Platt»  for  the  petiticxier. 

W.  D.  Jones,  attorney  general,  contra. 

^^  BONNIFIELD,  C.  J.  Petitioner  alleges  that  be  b  Ole. 
gall  J  restrained  of  his  liberty  by  the  warden  of  the  state  prison. 
It  is  shown  that  on  the  twenty-sixth  day  of  January,  1895,  the 
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petitioner  was  duly  soitenced  by  the  ffistiiet  conrt  of  Washoe 
coantf  to  flonrt  a  term  of  four  jeaiB  in  said  priaon  for  the 
erime  of  an  attempt  to  break  jail;  second,  that  on  the  fifth  day 
of  May,  1895,  the  petitioDer  and  one  Sewiard  Leeper,  npon  a 
joint  indictment^  trial  and  convicidon  for  tiie  crime  of  an  assanlt 
wiOi  intent  to  kill,  were  jointly  sentenced  by  said  court  to  serre 
a  term  of  seren  years  in  said  prison,  that  it  was  not  specified 
when  said  second  term  shonld  begin,  and  that  the  petitioner  has 
folly  served  said  first  term. 

Cotmsel  contends  fliat  the  second  sen'tence  is  Yoid  for  nn- 
certainty,  in  that  it  neither  provides  that  the  second  term  shall 
begin  at  the  expiration  of  the  first,  nor  at  any  other  specified 
tiaie.  Bnt  a  sentence  which  does  not  specify  any  time  for  the 
imprisonment  to  commence  is  not  void.  The  better  practice  is 
not  to  fix  the  commencement  of  Ihe  term,  but  merely  to  state  its 
dnration  and  the  place  of  confinement,  where  the  statute  does  not 
otherwise  provide:  State  v.  Smith,  10  Nev.  106;  Bishop's  New 
Criminal  Procednre,  804,  and  cases  cited. 

Where  the  defendant  is  already  in  execution  on  a  former 
sentence,  and  the  second  sentence  does  not  state  that  the  term 
is  to  begin  at  ttie  expiration  of  the  former,  the  eecond  will  run 
concurrently  with  the  first,  in  the  absence  of  a  statute  providing 
a  different  rule:    21  Am.  &  Eng.  Ency.  of  Law,  1075,  note  4. 

The  second  contention  is  that  where  two  or  more  defendants 
aie  convicted  under  a  joint  indictment^  they  must  be  separately 
sentenced;  that  the  said  second  sentence  being  against  said  two 
defendants  jointly,  and  not  against  each  separately,  it  is  void, 
in  that  it  was  not  within  the  jurisdiction  of  the  court  Under 
the  statute,  two  or  more  defendants  may  be  jointly  indicted  and 
tried  for  the  same  public  offense;  ^^  and,  if  the  jury  cannot 
agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict  at 
to  those  in  regard  to  whom  they  do  agree,  on  which  a  judg- 
ment  shall  be  entered  accordingly,  and  the  case  as  to  the  rest 
may  be  tried  by  another  jury :  Qen.  Stats.  4240,  4293. 

The  court  had  jurisdiction  of  the  subject  matter  embraced  in 
the  indictment,  and  of  the  defendants,  and  jurisdiction  to  enter 
judgment  against  the  defendants  on  the  joint  verdict  of  the 
jury  of  guilly.  The  court  having  such  jurisdiction,  its  judgment 
or  sentence  is  not  void,  however  erroneous  it  may  be.  But 
whether  erroneous  or  not  this  court  cannot  determine  on  habeas 
eorpus.  Habeas  corpus  proceedings  cannot  be  used  to  author- 
in  flie  exercise  of  appellate  jurisdiction. 
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'^e  can  aolj  look  at  the  record  to  see  whetlier  a  jndgme&t 
exifltB^  and  haye  no  power  to  say  whether  it  is  right  or  wrong. 
It  is  condnaivelj  presumed  to  be  right  until  reyersed^  and,  when 
the  imprisonment  is  under  process  valid  on  its  face,  it  will  be 
deemed  prima  fade  legal;  and,  if  the  petitioner  fails  to  show  a 
want  of  jurisdiction  in  the  magistrate  or  court  whence  it  eman- 
ated, his  body  must  be  remanded  to  custody^:  Ex  parte  Winston, 
9  Nev.  71,  and  authorities  there  dted. 

Oeneral  Statutes,  8689,  provides  that  it  shall  be  the  duty  of  the 
judge,  on  the  hearing;  in  case  of  habeas  corpus,  if  the  time  dur- 
ing which  the  party  may  be  legally  detained  in  custody  has  not 
expired,  to  remand  such  party  if  it  shall  appear  that  he  is  d^ 
tained  in  custody  by  virtue  of  the  final  judgment  of  any  com- 
petent court  of  criminal  jurisdiction,  or  of  any  process  issued 
upon  sudi  judgment 

The  writ  issued  herein  is  dismissed,  and  the  petitioner  re- 
manded to  the  custody  of  the  waidoi  of  the  state  prison. 


OONOURBSNT  BBINTBNOB&— If  it  Is  not  stated  in  eltber  of 
two  sentences  Imposed  at  the  same  time  that  one  shaU  take  effect 
at  the  expiration  ot  the  other,  the  periods  of  time  named  In  tiiem 
run  concurrently,  an^  the  two  punishments  are  executed  atmultan^ 
ously:  Breton.  Petitioner,  83  Me.  39,  74  Am.  St  Bep.  3S0b  4A  AtL  128w 


DAVIS  V.  SIMPSON. 

[25  Not.  123,  68  Paa  140.] 

COUNTY  BONDS— MANDAMUS  TO  LEVY  TAX— litMITA. 
TIONS.— Where  a  board  of  county  commissioners  is  empowered  hj 
statute  to  levy  a  special  tax  for  the  payment  of  Interest  on  county 
bonds,  and  to  provide  a  sinking  fund  for  the  payment  of  the  prin- 
cipal of  such  bonds,  such  board,  having  failed  and  refused  to  pro- 
vide the  fund  from  which  the  interest  and  principal  can  be  paid, 
and  to  which  the  holder  alone  could  look  for  payment,  may  be  re- 
quired by  mandamus  to  levy  and  collect  such  tax,  and  cannot  inter- 
pose the  statute  of  limitations  as  a  defense. 

STATUTE  OP  LIMITATIONS— WHEN  DOBS  NOT  RUN.— 
When  payment  is  provided  for  out  of  a  particular  fund,  or  In  a 
particular  way,  the  debtor  cannot  plead  the  statute  of  limitations 
without  showing  that  the  particular  fund  has  been  provided,  or  the 
method  pursued. 

Application  by  the  plaintiff  against  the  board  of  county  com- 
missioners  of  Lincoln  oounty  for  a  writ  of  mandamus. 
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A.  O.  Pneeman  and  G.  B.  Bates,  for  the  petitioner. 
F.  B.  MeNamee,  district  attorney,  for  the  respondent 

"»  MASSBT,  J.  It  is  shown  by  the  petition  fliat^  pnrwfr- 
ant  to  an  act  of  the  legislature  approved  February  17, 1873,  Lin- 
coln connty  issued  and  delivered  certain  bonds  to  one  Harry  L 
Thornton;  that  the  petitioner  was  and  is  the  owner  and  holder 
of  said  bonds;  that  said  bonds,  nor  any  part  of  them,  have  not 
been  paid,  and  that  the  interest  thereon  &om  the  date  of  matur- 
ity  to  the  first  day  of  January,  1899,  amounting  in  the  aggregate 
to  nine  thousand  six  hundred  and  twenty  dollars^  is  ako  due 
and  unpaid. 

It  is  also  shown  thai  the  respondents,  as  the  board  of  county 
conunisaioners  of  said  couniy,  have  refused  and  neglected  to 
levy  the  special  tax  provided  for  in  said  act  for  the  purpose  of 
creating  a  fund  for  the  payment  of  said  bonds  and  tiie  interest 
due  thereon. 

To  the  petition  the  respondents  have  answered,  in  effect  ad- 
mitting the  material  averments  therein,  but  alleging  as  a  defense 
thereto  that  since  the  year  1885,  and  up  to  the  year  1896,  the 
respondents  have  not  levied  or  collected  any  interest  tax  for  the 
payment  due  on  said  bonds  under  the  provisions  of  the  act  of 
1873;  that  of  the  proceeds  of  the  tax  levied  for  interest  on 
the  outstanding  bonds  of  said  couniy  in  1885  there  remained  in 
the  interest  fund  of  said  county,  up  to  ^^  1894,  the  sum  ol 
six  hundred  dollars  applicable  to  the  payment  of  said  bonds  and 
interest;  that  in  March,  1894,  the  sum  of  five  hundred  and 
ninety  dollars  of  said  sum  was  paid  out  upon  interest  coupons 
then  presented,  leaving  a  balance  in  said  fund  of  ten  dollars; 
that  the  cause  of  action  set  forth  in  the  petition  did  not  accrue 
to  the  holder  of  said  bonds  within  six  years  immediately  preced- 
ing filing  the  petition,  and  therefore  the  statute  of  limitations 
applies  against  the  bonds  and  any  interest  alleged  to  be  due 
thereon  since  the  date  of  maturity. 

The  facts  stipulated  are  that  from  1885  to  1896  the  board 
of  county  commissioners  did  not  levy  or  collect  a  tax  provided 
for  in  section  8  of  the  act  approved  February  17,  1873  (Stats. 
1873^  p.  54),  nor  did  they  levy  any  tax  during  said  years  for  said 
bonded  indebtedness,  or  any  part  thereof;  that  of  the  levy  of 
1885  the  sum  of  six  hundred  dollars  remained  in  the  interest 
fund  until  March,  1894,  when  five  hundred  and  ninety  dollars 
thereof  was  paid  out  upon  the  coupons  of  said  bonds;  that  ths 
■tun  collected  from  the  tax  levy  of  1896,  1897,  and  1898 
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amounted  aniraaliy  to  about  the  smn  of  two  fhoTiBand  fbiir 
fanndred  4oUaa»  and  waa  conoiiBMd  in,  ftsjing  oonpona  of  said 
bonds  which  matured  on  January  1,  1883^  and  prior  thereto; 
that  DO  inteiest  nurturing  on  petitioner's  bonds  subsequent  to 
January  1, 1883,  has  been  paid,  and  no  means  exist  for  tiieir  pay- 
menty  unless  the  respondents  can  be  required  to  hty  and  collect 
a  tax  prorided  for  in  the  act  of  1878. 

Practically  the  same  question  was  presented  to  and  decided 
by  this  court  in  the  action  of  State  r.  Board  of  Commra.,  etc,  23 
Ney.  26S,  45  Pac.  982.  Counsel  for  respondent  seeks,  in  his 
brief,  to  distinguish  that  case  from  the  case  at  tiie  bar,  claiming 
that  the  presentation  of  the  coupons  under  the  act  of  1877  cre- 
ated a  new  contract  as  to  the  coupons  alone. 

We  fail  to  note  the  distinction  made.  By  section  8  of  the 
act  of  1873,  it  is  provided  that,  in  addition  to  the  ordinary  taxes 
for  county  purposes,  there  shall  be  for  the  year  1873,  and  an- 
nually thereafter  until  the  principal  and  interest  of  said  bonds 
shall  be  fully  provided  for,  levied  and  collected  a  special  tax, 
to  be  called  the  interest  tax/'  of  forty-five  cents  on  each  one 
hundred  dollars  of  taxable  property  of  the  county.  The  fund 
derived  from  this  tax  shall  be  applied  only  to  the  payment  of  the 
interest  accruing  upon  said  bonds,  provided  that,  **•  should  said 
funds  furnish  a  surplus  over  and  above  what  may  be  required 
for  the  payment  of  said  interest,  such  surplus  disll  be  turned 
over  and  paid  into  the  sinking  fund  provided  fcfr  by  section  10 
of  the  same  act 

Section  10  created  a  sinking  fund,  into  which  should  be 
paid  any  and  all  surplus  of  the  interest  fond  aforesaid,  and 
required  that  each  of  the  payments  should  be  continued  untfl 
the  sinking  fund  should  be  sufficient  for  the  payment  of  the 
principal  and  interest  of  the  bonds.  It  will  therefore  be  obsarved 
that  the  act  authorizing  the  issuance  of  the  bonds  provides  a 
special  fund  to  which  the  holder  could  look  only  for  the  payment 
of  the  interest  and  principal;  that  there  is  no  other  fund 
provided  for  by  law  out  of  which  payment  of  these  bonds,  or 
any  interest  thereon,  can  be  made. 

In  the  language  of  the  court  in  State  v.  Board  of  Commra.  of 
Lincoln  Co.,  23  Nev.  262,  45  Pac  982 :  ''As  long  as  the  tax  was 
being  levied  and  collected,  there  was  no  occasion  for  him  to 
bring  an  action,  and,  if  he  had,  it  seems  very  probable  it  could 
not  have  been  maintained,  had  the  proper  defense  been  made. 
But  when  the  money  was  coHected  he  would  be  entitled  to  it 
Then  his  oause  of  action  would  be  fully  ripe,  and  if  not  pross* 
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cnted  within  the  statxitoiy  period  would  doubtless  be  barred*  If 
not  levied  or  collected,  his  remedj  would  be  the  one  he  is  now 
pmrBuing  to  compel  the  officers  to  do  their  duty  in  Ihe  prem- 
ises.^' 

The  board  of  county  commissioners  haying  failed  and  re- 
fused to  provide  the  fund  from  which  the  interest  and  principal 
of  ihese  bonds  could  be  paid,  and  to  which  the  holder  could 
look  alone  for  pajmeni^  tbye  statute  of  limitatimis  cannot  be  suc- 
^easfully  inteorposed. 

^t  is  a  general  rule  thal^  when,  payment  is  jmnrided  for  out 
of  a  particular  fund,  (mt  in  a  particular  way,  the  debtor  cannot 
plead  the  statute  of  limitations  without  showing  that  the  partic- 
ular fund  has  been  provided,  or  the  method  pursued'' :  Sawyer 
▼.  Colgan,  102  CaL  283, 36  Fac  580;  State  v.  Board  of  Commfs. 
of  lincoln  Co^  23  Nev.  262,  45  Pae.  962. 

The  writ  will  therefore  issue. 


TAXATION.-ON  MANDAMUS  agalDSt  a  municipality  to  compd 
thm  levy  of  taxes,  see  Hammond  v.  Place,  US  Mich.  628»  72  Am.  St. 
B«.  54S»  74  N.  W.  1002;  Bear  ▼.  Commissioners,  124  N.  a  201^  70 
8t  Asp.  «8flb  82  &  Bl  068. 


STATE   ▼.   SADLEB. 

[26  Nev.  131.  68  Pac.  281] 

QUO  WARRANTO— <;ONTBSTBD  BLBOnON-JURISDIO- 
nON.— WHERE  THB  ATTORNEY  GENSmAIi  refnees  to  biins 
an  action  to  oust  one  who,  he  has  reason  to  believe,  unlawfully 
bolda  a  state  office,  the  person  claiming  to  be  elected  to  such  office 
may,  upon  leave  of  court,  bring  an  action  in  quo  warranto  In  the 
name  of  the  state  on  his  own  relation,  where  he  has  no  other  rem- 


BLBCTION8— IMPROPER  APPOINTMENT  OF  INSPECT- 
ORS.—A  statute  providing  that  Inspectoni  and  clerks  of  election 
^^•11  not  be  appointed  from  the  same  political  party  Is  directory, 
and  a  mere  noncompliance  therewith,  not  resulting  in  fraud,  is 
not  sufficient  ground  for  rejecting  the  vote  of  the  county  or  precinct 

ELECTIONS.  —  MIS0ONDUC5T  ON  THE  PART  OF  IN- 
SPECTORS, ELECTORS,  AND  BYSTANDERS  is  not  sufficient 
cround  for  rejecting  the  vote  of  a  precinct,  where  the  person  elected 
neither  knew  of,  nor  participated  in,  the  misconduct,  and  it  is  not 
•howB  that  any  elector  who  voted  for  the  person  elected  either 
participated  In,  or  was  influenced  by,  buch  misconduct,  and  tliat  no 
Sector  waa  prevented  from  properly  voting. 

ELECTIONS  — VALIDITY  OF.— ANY  IRRBGULARITT  In 
conducting  an  election  which  does  not  deprive  an  elector  of  the 
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riaht  to  Tote,  nor  admit  a  dlBqnallfled  p^von  to  rote,  nor  cast  un- 
certainty on  tha  resnlt,  and  which  has  not  been  occaaloned  by  tiie 
agency  of  tha  party  whoM  right  to  office  is  In  contest,  does  not 
Titlate  the  election. 

BLBCTIONS-SOLDIBRCP  TOTE— ABSBNOB  FBOM  THE 
8TATB.^An  Section  ordinance  In  pnrsnance  of  an  act  of  Oongren 
providing  that  a  conatltntlon  shall  be  snbmltled  to  the  people  ol 
the  territory  of  Nevada  indndlng  those  In  the  army  of  the  United 
States  both  within  and  beyond  the  bonndarles  of  the  territory*  does 
not  apply  to  fntore  elections  h^d  under  the  elate  goTemment^ 

BLB0TI0N8— 80IJ>IBR8'  TOTB.— In  the  abaenoe  of  a  stat- 
ute regulating  the  manner  of  voting  or  holding  elections  by  persons 
who  may  be  in  the  military  dr  naval  service  of  the  United  States, 
beyond  the  boundaries  of  the  state,  no  such  eIecti(Hi  can  be  legally 
held. 

BLBCnONS  —  MUNICIPAL  GHARTBBr-<;OUNOII<MBN.- 
Under  a  city  charter,  one  section  of  which  provides  that  coondlmea 
shall  be  chosen  by  the  qualified  electors,  no  two  councllmen  to  be 
residents  of  the  same  ward,  and  a  later  section  provides  that  one 
councilman  shall  be  elected  in  each  ward,  who  shall  be  a  resident 
of  such  ward,  each  councilman  Is  chosen  bcIUSj  by  the  electors  of 
his  ward. 

BLBCTIONS  —  BAIiLOTS  —  UKAUTHORIZBD  NAMES- 
FRAUD.— Ballots,  which  contain  tbe  names  of  persons  nominated 
for  office  which  do  not  belong  on  it,  are  not  Invalid  as  to  candidates 
whose  names  are  properly  thereon,  in  the  absence  of  any  showing 
of  fraud  or  corruption. 

BLBOTIONS— VACANCY  IN  OFFIOB-STATB  OFFIGEB 
ACCEPTING  FEDERAL  POSITION.— The  acceptance  by  a  sUte 
officer  of  a  United  States  office  is  a  resignation  of  the  state  offlcsb 
and  creates  a  vacancy  in  such  office. 

ELECTIONS— VACANCY— PROCLAMATION  BY  QOVBRN- 
OR.— UNDER  A  STATUTE  providing  that  when  a  vacancy  occurs 
In  the  office  of  a  member  of  the  legislature^  and  the  legislature  Is 
to  convene  before  the  next  general  election,  the  governor  shall  Is- 
sue a  writ  of  election  to  fiU  such  vacancy,  no  writ  of  electi<m  Is 
required  to  enable  the  people  to  fill  a  vacancy,  where  the  legislature 
Is  not  to  convene  before  the  next  general  election. 

ELECTIONS— REGISTRATION— ILLNESS  OF  REGISTRY 
AGENT.— The  registration  of  voters  by  one  not  the  regular  registry 
agent,  at  the  request,  and  by  reason  of  the  Illness,  of  such  agent,  is 
without  author!^  of  law,  where  the  statute  makes  no  provision  for 
the  registration  of  voters  in  case  of  the  Illness  of  the  r^stry  agent 

ELECTIONS-IRREGULAR  REGISTRATION- VALIDITY 
OF  BALLOT.— The  ballot  of  a  duly  qualified  elector  whose  name  Is 
on  the  official  register  should  not  be  rejected  on  account  of  irregu- 
lar or  illegal  registration. 

ELECTIONS-RIGHT  TO  VOTE.— INSPECTORS  OF  EUEBO- 
TIONS  are  mere  ministerial  officers,  and  have  no  right  to  refuse  to 
receive  the  vote  of  one  whose  name  is  on  the  official  register,  except 
opon  his  failure  to  prove  his  identity  as  the  person  who  was  regti- 
tered  in  that  name. 

ELECTIONS  —  REGISTRATION  —PRECINCTS  — TRANS- 
niSiSi  ""♦  *  «o«nty  where  there  are  no  legally  established  election 
S^flJ?  ♦  *  properly  registered  elector  may  take  his  registratioD 
««TOncaie  and  have  his  name  registered  at  any  other  polUng  place 
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In  the  same  comity  at  any  time  before  the  delivery  of  the  register 
to  the  election  inspectors. 

BLBGTIONS— BALLOTS-IDENTIFYING  MARKS.— A  bal- 
lot is  not  Toid  and  will  be  counted  when  it  appears  therefrom  that 
the  elector  has  attempted  to  malce  a  cross  after  or  following  the 
names  to  be  Toted  for,  though  the  lines  are  rough  or  irregitlar,  or 
resemble  the  letters  "Y,"  "T,"  or  "V";  neither  will  a  ballot  be  re- 
jected because  it  contains  marks  occasioned  by  accident,  or  made 
by  election  oflacers  after  the  ballot  had  been  cast  by  the  voter. 

•  BLBGTIONS  —  BALLOTS  —  ILLBGAL  IDBNTIFYINO 
MARKS.— A  ballot  will  be  rejected  when  it  appears  therefrom  that 
the  elector  has  made  no  attempt  to  marls  the  ballot  with  the  re- 
quired cross  at  the  proper  places,  but  has  made  marlcs  of  a  wholly 
different  character,  such  as  the  letters  "S,"  ''W,"  "N,'»  or  "O,"  or 
horixontal  or  perpendicular  lines,  or  where  the  ballot  contains  on 
Its  face  other  marks,  scratches,  or  words  deliberately  made  by  the 
voter,  or  where  the  required  cross  is  made  at  an  improper  place  on 
the  ballot 

BLBGTIONS  -  BALLOTS  —  VOTING  FOR  TWO  OANDI- 
DATBS  FOR  SAMB  OFFICB.— Ballots  are  not  void  because  the 
vot«r  has  voted  for  more  candidates  for  the  same  office  than  were 
to  be  elected,  but  they  will  not  be  counted  for  such  office. 

BLBOTIONa— BALLOTS  WITH  THSX  CROSSBS  directly  OD 
the  line  between  the  names  of  the  candidates  for  the  same  office, 
In  such  a  position  as  to  prevent  the  court  from  determining  for 
what  candidate  they  were  intended  to  be  ca8t»  while  not  void,  will 
not  be  counted  for  such  office. 

BLBGTIONS  —  BALLOTS  —  COLORBD  PBNCIL.  —  Ballots 
marked  with  Inls,  or  with  a  blue  or  purple  pencil,  are  void. 

BLBGTIONS  —  BALLOTS  —  UNIFORMITY  —  RBSIGNA- 
TION  OF  GANDIDATB.— Under  an  election  law  requiring  uniform- 
ity in  the  kind  of  paper  used  for  ballots,  uniformity  in  the  printing, 
and  in  the  character  of  markings  to  be  used  by  the  electors,  no 
change  can  be  made  in  the  face  of  a  ballot  as  printed  whereby  more 
than  one  kind  of  official  ballot  is  printed  and  distributed.  Hence,  • 
where,  upon  the  resignation  of  a  candidate,  new  ballots  are  printed 
omitting  his  name,  and  are  distributed  with  the  old  ballots  upon 
which  such  candidate's  name  has  been  canceled  by  a  red  line,  the 
red  line  ballots,  cast  in  a  precinct  where  there  were  sufficient  new 
ballots  for  all  who  desired  to  vote,  are  void. 

Trenmor  Coffin^  A.  E.  Cheney,  M.  A.  Murphy,  Samuel  Flatty 
E.  D.  Yanderlieth,  and  0.  J.  Smith,  for  the  relator. 

Thomaa  Wren,  William  Woodbum,  J.  B.  Judge,  IL  M.  Clarke^ 
E.  li.  Sadler,  and  A.  J.  McGowan,  for  the  respondent 

*••  PEB  CTJBIAM.  At  the  general  election  of  1898,  the  re- 
lator, the  respondent,  George  Bussell,  and  J.  B.  McCullough 
were  candidates  for  the  office  of  governor  of  the  state  of  Nevada. 
By  the  official  canvass  it  appeared  that  the  respondent  received 
three  thousand  five  hundred  and  seventy  votes,  and  the  relator 
three  thousand  five  hundred  and  forty-eight  votes,  and  each 
of  the  other  candidates  a  lesser  number  than  the  relator.    The 
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nepoTKlent  ns  decUred  dnlj  eketed  to  Oe  nid  office  for  the 

lerm  of  four  jean  frwo  the  firat  Monday  in  Jaaoaij,  1B99.  A 
commiaifoD  was  dolr  issued  him  accordingly,  and  upon  said 
last-named  date  Ik  '***  dolr  qnlified  snd  oiteicd  ^na  tbt 
diichirge  of  the  dstiv  of  Mid  offict 

This  prooeeding  ti  brought  to  oast  the  le^xmdent  fraa  said 

f^-cf.  and  to  tnsute  tlw  rdator  OMieiii.     The  rdator,  by  h> 

<^rrr!a;nt,  alkies  that  on  the  flecood  day  of  Jannary,  1899,  the 

iv5;'oa'3ent  n=arped,  intrnded  into,  and  erer  mnee  «nd  now  nn- 

lawfallj  holds,  the  office  of  goTernor  of  the  state  of  Nermda, 

•nj  rrer  since  has,  and  no»  withholds  the  aaid  office  fnm  re- 

l-i:-^.    He  al^^gHB  that  the  relator  received  the  highest  dmcIw 

of  the  le^l  balJota  east  for  said  office  and  w»»  dnlj  eketed 

t-  <ere:o,  and  that  •  great  Bomber  of  ballota  were  cast  and  emntei 

'ar  tJ:e  respondent   which  were  ill^al  and  Toid,  on   eertaia 

g:^>u;ids  named,  whidt  ihoold  hare  beoi,  and  sboold  bow  ba 

r<^.vcced  from  the  cawat  of  vota  ^at  for  gsfemor,  and  that,  if 

t^^  be  esdnded  tbenfrom,  t2>e  tr»  nnlt  af  tbe  dection  wiH 

be  foiind  to  be  in  faror  of  the  relator. 

Ic  i«  doe  the  able  amy  of  cooMd  of  tin  R^Mctin  partna 
V  *it^/^*  ^^^  *""  exhibited  remaitaMe  industiy  in  preseiit^ 
IE?  tie  facTs,  aad  in  compiling  the  anthorities  in  Boppaet  o*  their 
•tftfril  tMcitcLioaa  oa  the  lesal  points  inTolTed.  and  han  main- 
taisni  their  posiaoos  on  both  qnatians  «f  kv  and  fact  with 
r«!  d^iwcesa  and  abilitr.  To  giw  in  fall  the  qontiaaB  rmiaed. 
asJ  coce  tile  ar^mnect  of  coanael  and  the  anthoritjea  eite^ 
^■i  ^^MibC^  dii  a  Tolttme  of  the  Kenda  fieporta. 

la  tM  pr^paraacn  of  the  final  opinion  the  meraben  of  tha 
eottrt  iLiTw  ec^earored  to  «tate  as  plAinly  and  conciaely  aa  ther 
^^inaiit  legal  qaeBaaaa  preaented,  and  tte  ral* 


«««LJ  theoKireij 


*Cj»  ii>en?on  ma^ 


aaring  tfae  prt*?Te«  of  the  trial,  as  w«H  ■■ 


*  '^J^^  ^ar  ^ten^iamUoa  till  tl«  dose,  with  brief  dta- 
anj  miinlj  without  elaboration.  For  tall 
ue»    OQ    the   aereral   questiQais   raised  and 

l..  -•  «~«  t«  fc^a-  tlmrngfaout  the  trial,  to  leadi  u 
— -,  w^,C*.5^,"^  paiaawant  qwstua  in  thii 
••«»rLr^-.^'^'^«^  "»  «>**«  or  the  respond. 
•tS^^T'"^^''/  '«S*1  brilot,  cart  far  the^ 

^M>  «mv«  ^  ,  correct  eondasioD. 
,  i-,*  "^P'M'Jait  pnamtcd  >  iinlim- 
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eourt  on  the  ground  that  the  proceeding  was  nd  bronght  by  the 
dttomey  general^  or  in  hia  name.  The  statute  anth(Mn2e0  that 
<^Ger  to  bring  oich  aetion  upon  hia  own  information,  ot  on  the 
complaint  of  a  private  party  in  the  name  of  the  etate^  against 
any  person  he  has  reason  to  believe  usurps,  intrudes  into,  or  un- 
lawfully holds  or  exercises,  any  public  ^ce  or  franchise:  Gen* 
Statfl.  3342.  He  may,  in  addition  to  the  statement  of  the  cause 
of  action,  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  ofiSce,  with  a  statement  of  his  rights  there- 
to :  Gen.  Stats.  3343.  The  attorney  general,  not  believing  that 
the  respondent  had  usurped,  intruded  into,  or  was  unlawfully 
holding  the  office  of  governor,  refused  to  bring  the  action.  He 
interposed  no  objection  to  the  relator  bringing  the  action  in  the 
name  of  the  state  on  his  own  relation,  and  the  court  granted  him 
leave  to  do  sa  The  constitution  vests  in  this  court  original 
jurisdiction  in  quo  warranto  proceedings.  The  respondenfd 
objection  was  overruled,  not  without  the  court  entertaining 
doubts  as  to  the  correctness  of  the  ruling.  To  have  dismissed 
the  proceeding  would  have  left  the  relator  without  an  adequate 
remedy,  although  by  his  complaint  he  showed  that  he  had  a 
light  to  said  office. 

<'An  act  relating  to  elections'*  (Laws  1873,  p.  197)  provides 
for  contesting  the  election  of  any  person  declared  duly  elected 
to  a  district,  county,  or  township  (^ce,  but  it  contains  no  valid 
provision  for  contesting  the  election  of  a  person  declared  elected 
to  a  state  office.  The  only  remedy  a  person  has  who  may  be  duly 
elected  to  a  state  office  to  oust  one  unlawfully  holding  the  same^ 
and  have  himself  instated,  is  by  proceeding  in  quo  warranto;  and 
when  the  prosecuting  officer  refuses  to  institute  such  proceedings 
there  is  no  remedy,  unless  the  contestant  be  permitted  to  bring 
the  action  on  his  own  relation.  Evidentiy  the  legislature  did  not 
intend  to  deny  to  any  person  the  right  to  have  hia  claim  to  an 
office  adjudicated  by  the  courts  in  the  event  of  the  refusal 
of  the  ^^  prosecuting  officer  to  act,  when  such  person's  claim  is 
based  on  such  alleged  facts  as  show  him  to  be  entiUed  to  the 
office.  By  an  oversight  the  legislature  has  failed  to  provide  for 
such  contingency.  Its  attention  now  being  called  to  it,  doubt- 
less appropriate  legislation  wiU  be  had,  and  conteetants  and 
courts  be  relieved  from  such  embarrassment 

Inspectors  and  Clerks:  The  statute  (Laws  1873,  sec.  2,  p. 
197)  provides  that  the  inspectors  and  clerks  of  election  '^shall 
not  be  appointed  from  the  same  political  party."  The  question 
of  the  validity  of  the  appointment  of  inspectom  and  derks  ia 

Am.  at  B«i».,  Vol.  LXXXIII-^7 
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Humboldt  and  Lander  counties  from  the  same  political  parties 
was  raised  by  respondent's  demurrer  to  the  complaint.  Held^that 
said  provision  of  the  statute  is  directory,  and  noncompliance 
therewith,  simply,  is  not  sufficient  ground  for  rejecting  the  Tote 
of  the  couniy  or  precinct;  tiiat  it  is  only  those  proYisions  of  the 
election  law  relating  to  the  time  and  place  of  holding  electioaiSy 
the  qualifications  of  Yoters^  and  such  others  as  are  made  essential 
prerequisites  to  the  validity  of  an  election,  that  are  mandatory; 
that  an  honest  or  mistaken  disregard  of  them,  not  resulting  in 
fraud,  will  not  justify  the  rejection  of  an  entire  vote  of  a  pre- 
cinct: Bussell  V.  McDowdl,  83  Cal.  70,  23  Pac  183;  Paine  on 
Elections,  879 ;  6  Am.  &  Eng.  Ency.  of  Law,  303 ;  McCiaiy  on 
Elections. 

Misconduct  on  the  part  of  the  inspectors,  electors,  and  by- 
standers at  Paradise  and  Kennedy  precincts  in  Humboldt  ooim^, 
and  at  three  precincts  named  in  Lander  county,  at  said  election, 
was  alleged  by  the  complaint,  setting  forth  specific  acts  done, 
such  aa  are  prohibited  by  an  act  to  promote  the  purity  of  elec- 
tions, and  by  that  act  made  criminal  offenses.  It  was  not  al- 
leged that  the  respondent  in  any  manner  participated  in  said 
acts,  or  that  they  were  done  with  his  knowledge  or  consent,  or 
that  any  elector  who  desired  to  vote  for  the  relator  was  prevented 
from  properly  marking  his  ballot  in  secret  and  casting  it  for 
him,  or  that  any  elector  was  influenced  to  vote  for  respondeat 
on  account  of  any  of  the  alleged  acts,  or  that  any  elector  who 
voted  at  either  of  said  precincts  participated  in  any  of  the  said 
acts.  On  demurrer  to  the  complaint,  held,  that  said  allied  acts 
are  not  sufficient  grounds  for  rejecting  the  vote  of  any  of  the 
said  precincts  from  the  canvass  of  the  votes  cast  for  governor. 

^^  By  the  terms  of  said  act  to  promote  the  purity  of  election^ 
it  is  provided  that  the  election  of  a  person  to  office  shall  not  be 
void,  nor  shall  he  be  removed  from  or  deprived  of  his  office  by 
reason  of  the  commission  of  any  of  the  offenses  prohibited  by 
said  act,  if  not  committed  by  him,  or  with  his  knowledge  or  ocm- 
sent:  6  Am.  &  Eng.  Ency  of  Law,  359,  360;  McCrary  on  Elec- 
tions, 530 ;  State  v.  Mason,  14  La.  Ann.  505.  And  that  it  is  well 
settied  by  authority  that  any  irregularity  in  conducting  an 
election  which  does  not  deprive  a  legal  elector  of  casting  his  vote 
according  to  law,  or  admit,  a  disqualified  person  to  vote,  or  cast 
uncertainty  on  the  result,  and  has  not  been  occasioned  by  the 
agency  of  a  party  whose  right  to  office  is  in  contest,  shall  not 
vitiate  the  election :  Qass  v.  State,  84  Ind.  425 ;  Cooley*8  Consti- 
tutional Limitations,  6th  ed.,  777,  and  cases  cited. 
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The  Soldiers*  Votes:  It  was  alleged  by  tlie  complaint  that 
Troop  A,  First  Nevada  Cavalry,  in  actual  service,  in  the  United 
States  army  without  the  boundaries  of  the  state,  on  the  eighth 
day  of  November,  1898,  on  board  ship  on  the  high  seas,  between 
the  coast  of  California  and  the  Hawaiian  Islands,  who  were  cit^ 
izens  and  electors  of  this  state,  held  an  election  and  cast  their 
ballots  in  due  form  of  law,  and  made  due  return  thereof  to  the 
secretary  of  state;  that  the  board  of  canvassers,  consisting  of  the* 
governor,  chief  justice  of  the  state,  and  the  United  States  dis* 
trict  attorney,  as  provided  in  the  election  ordinances  of  the  con* 
stitution  of  this  state,  and  the  present  state  board  of  canvassers,, 
consisting  of  the  chief  justice  and  one  or  more  of  the  associate 
justices,  have  each  failed  to  open  and  canvass  said  soldiers'  votes; 
that  said  Totes,  if  opened  and  canvassed,  will  show  eleven  vote» 
cast  for  the  respondent  and  twenty-four  votes  cast  for  relator; 
and  that  said  votes  should  be  canvassed  and  counted  by  the  court. 
Held,  that  said  election  ordinance  applied  only  to  tiie  election 
held  in  pursuance  of  the  mandate  of  Congress,  found  in  the 
enabling  act,  requiring  the  constitutional  convention  to  submit 
for  ratification  or  rejection  the  constitution  'to  the  people  of 
the  territory  of  Nevada,  including  those  in  the  army  of  the 
United  States,  both  within  and  beyond  the  boundaries  of  the 
territory;  that  the  provisions  of  said  ordinance  do  not,  and  were 
not  intended  to,  apply  to  future  elections  held  under  the 
^•®  constitution  and  state  government,  but  only  to  the  election 
therein  specifically  provided  for,  and  to  any  future  election  that 
Congress  might  for  any  reason  order  for  resubmitting  the  con- 
stitution to  the  people  of  the  territory,  as  Congress  did  with  ref- 
erence to  a  constitution  framed  by  a  convention  for  Kansas  a  few 
years  before ;  that  there  is  no  statutory  provision  regulating  the 
mannlBr  of  voting  or  holding  elections  by  persons  who  may  be 
in  the  military  or  naval  service  of  the  United  States,  beyond  the 
boundaries  of  the  state,  or  for  making  returns  of  such  election; 
and  that  without  such  provisions  no  such  election  could  be  legally 
held:  Cooley*s  Constitutional  Limitations,  98. 

The  Answer:  The  respondent's  answer  consists  of  denials 
and  allegations.  The  question  of  the  validity  of  four  hundred 
and  for^-seven  ballots  cast  for  relator  in  Beno  was  raised.  It 
was  most  earnestly  and  elaborately  argued  by  respective  counsel, 
as  the  decision  of  the  court,  if  against  relator's  contention,  it  was 
doubtless  considered,  would  terminate  the  proceeding,  under  a 
rule  adopted  in  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac.  1036, 
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49  Pac.  169.    The  opinion  and  rulings  of  tbe  court  on  that 
question  were  given  as  follows: 

'^The  respondent  has  set  up  in  liis  answer,  as  an  aflSrmative 
defense^  tliat  at  said  election  there  were  five  election  districts 
duly  established  in  the  city  of  Beno,  each  district  embracing 
one  of  the  five  wards  of  the  city;  that  tbe  act  incorporating  ^ 
city  provided  that  the  electors  of  each  ward  should  elect  one 
councilman,  the  five  councUmen  thus  elected  to  constitute  the 
board  of  cotmcilmen  of  said  dty;  that  in  each  ward  a  certain 
number  of  ballots,  all  of  which  had  printed  thereon  the  names 
of  all  the  candidates  for  city  councilmen,  were  cast  and  counted 
for  the  relator,  amounting  in  the  aggregate  in  all  the  wards  to 
four  hundred  and  forty-seven  ballots,  on  which  there  were 
crosses  and  other  illegal  and  distinguishing  and  identifying 
marks  made  opposite  the  names  of  the  persons  named  and  nom- 
inated for  councilmen  in  each  of  the  other  wards  of  the  city. 

**The  relator  interposed  a  general  demurrer  to  that  portion  of 
the  answer,  and  asked  the  court  to  decide  the  question  of  the 
validity  of  the  ballots  cast  in  the  respective  wards  by  voters  who 
voted  for  councilmen  who  resided  in,  and  were  *®®  candidates 
for  the  office  of  councilman  for,  a  ward  other  than  that  in  which 
the  voter  resided  or  was  entitled  to  vote,  irrespective  of  the  al- 
legations that  said  ballots  contained  oUier  distinguishing  and 
identifying  marks.  It  is  claimed  by  the  relator  that»  under  the 
act  incorporating  the  city  of  Beno  (Stats.  1897,  p.  50),  eadi 
elector  of  the  city  had  a  right  to  vote  for  all  five  of  the  ci^ 
councilmen.  Upon  this  question  the  court  is  of  one  mind.  By 
section  3  of  said  act  it  is  provided  that  the  corporate  powers 
of  the  city  shall  be  vested  in  a  city  coimcil,  to  consist  of  five 
members,  who  shall  be  actual  residents  and  owners  of  real  estate 
in  the  city,  who  shall  be  chosen  by  the  qualified  electors  thereof, 
provided  that  no  two  or  more  of  said  five  councilmen  shall  be 
residents  of  the  same  ward.  If  this  section  stood  alone,  without 
further  enactment  limiting  or  restricting  in  any  manner  its  pro- 
visions, then  would  the  claim  of  the  relator  be  tenable;  but  it 
is  further  provided  by  section  5  of  said  act  that  at  the  general 
election  in  November,  1898,  and  at  each  general  election  there- 
after, there  shall  be  elected  one  councilman  in  each  ward,  who 
shall  be  a  resident  of  such  ward,  and  an  owner  of  real  estate 
in  the  city,  who  shall  hold  office  for  the  term  of  two  years,  and 
until  their  several  successors  are  elected  and  qualified. 

'"The  further  provision  of  said  section  relates  to  the  manner 
of  filling  any  vacancy  that  may  occur  in  the   board,  and    the 
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time  die  conseilmeii  00  deeted  shall  enter  upon  the  diteharge 
of  tiieir  duties.  It  cannot  be  said  or  urged  with  any  reason 
that  the  legidatare  did  or  intended  to  do  an  mmeeessaiy  thing 
by  Uie  enactment  of  section  6  of  said  act,  yet,  if  rdator^s  conten- 
tion is  true,  then  it  was  unnecessary  to  provide  that  there  shonld 
be  elected  ^one  eoimcilman  in  each  ward  who  shall  be  «  resident 
of  such  ward/  as  section  3  practically  made  provision  for  the 
same.  If  the  legislature  did  not  intend  what  is  said  in  ezpnss 
terms,  then  it  did  an  nnnecessary  thing,  and  the  reqairements 
of  section  5  wotdd  hare  be^n  complete  by  the  simple  provision 
for  tho  election  of  five  conncilmen  at  the  general  election  of 
1898,  and  «t  each  general  election  fheroafter,  to  hold  ct&ce  for 
a  term  of  two  years,  and  nntil  their  snoeessors  are  deeted  and 
qualified.  This  is  the  constraction  we  are  asked  to  put  upon 
this  8ecti(m,  and,  in  order  so  to  do,  must  eliminate  language  de» 
liberately  ^'^  incorporated  in  the  ststnte  by  the  kgislatnre^ 
that  would  give  it  a  meaning  different  from  the  one  claimed. 

^t  is  not  our  duly  to  legislate,  or  to  destroy  legislative  in« 
tention,  except  for  constitutional  reasons,  under  weU-estaUished 
rules.  It  is  our  duty  to  construe  laws  and  give  effect  to  legis- 
lative intention.  Under  well-settied  rules  of  eonstmetion  (so 
well  aetded  as  not  to  require  citation  of  authorities),  to  the  ef- 
fect that  file  eourts  will  look  into  the  statutes  themselves  (the 
language  wsed  by  the  law-makers  in  the  statutes),  and,  in  order 
to  give  effect  to  all  the  jnovisions  ol  the  statutes,  will  consider 
the  vaiions  sections  thereof  together,  the  question  becomes  plain 
and  shnple.  Under  these  rules  the  conncilmen  of  the  city  ol 
Bene  were  to  be  chosen  by  the  electors  of  the  dty— each  coanoUi- 
man  by  the  electois  of  his  ward.  In  other  words,  section  3  pro- 
vides for  the  election,  at  the  dty  comidlmen  of  the  dty,  and 
section  5  provides  for  the  manner  of  their  deetion,ete.  The  Ian* 
guage  used  in  our  eonstitutMm  presents  almost  an  exactly  parallel 
cas^  fr<Hn  whidi  the  same  daim  could  aa  reasonably  be  made^ 
And  yet  no  one  would  pretend  to  make  audi  n  daim.  Section  1 
of  artide  t,  providing  how  and  by  wliom  the  dective  franchise 
may  be  enjoyed,  declares  that  efecy  male  dtiaen  of  the  United 
States^  net  laboring  under  disabilities  named  in  the  eonstitntion, 
of  the  ^;e  of  twenty-one  yeaxa  and  upward,  who  shall  have  actu- 
^,  and  not  eonstractively,  redded  in  the  state  six  months,  and 
in  the  district  or  county  thirfy  days,  next  preeedii^  any  dectionf 
'shall  be  entitled  to  vote  for  dl  officers  that  now  are  or  hereafter 
n^y  be  elected  by  the  people,  and  upon  all  questions  submitted 
to  the  doctors  at  such  eleetiecL' 
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'^The  right  to  Tota  for  all  officers,  from  goTemor  to  and  iih 
duding  all  aflBemblymen  and  atate  aenatorsy  oonld  not  be  giren 
in  stronger  or  broader  language,  and,  standing  alone,  such  right 
might  reasonably  be  claimed  by  the  dector ;  yet  no  one  daims  to 
exercise  the  right,  becanse,  by  subsequent  sections,  in  a  different 
artid^  provision  is  made  for  the  election  of  senators  and  ss* 
semblymen  in  their  respective  districts.  The  assertion  of  any 
such  right  by  the  individual  elector  could  be  maintained  onlj 
by  ignoring  and  utterly  disrq;arding  the  subsequent  sections 
regulating  and  governing  the  ^^  election  of  senators  and  as- 
semblymen in  their  respective  districts.  The  same  may  be  said 
of  section  3,  incorporating  the  ci4y  of  Beno.  If  eadi  elector  of 
the  city  has  the  right  to  vote  for  all  the  five  councilmen  to  be 
elected  therein,  then  must  we  disregard  the  express  provision  of 
section  5  of  the  same  act  It  has  also  been  daimed  that  a  coun- 
cilman, under  the  law,  has  no  exclusive  power  or  authority  in 
his  own  ward.  Here,  again,  the  analogy  between  the  statute 
and  constitution  is  apparent  Neither  has  the  assemblyman  or 
senator,  by  constitution  or  law,  any  exclusive  power  or  authority 
in  his  county  or  district 

''We  come  now  to  the  more  serious  and  important  question, 
involving  the  application  of  the  rule  laid  down  in  Sweeney  t. 
Hjul,  23  Nev.  409,  48  Pac  1036,  49  Pac.  169,  to  the  facts  al- 
leged in  respondent's  answer.  We  fully  realize  the  importance 
and  effect  of  that  rule,  and  the  strength  of  the  reason  upon 
which  it  is  based,  under  the  Australian  ballot  law,  as  applying 
to  the  individual  elector  and  the  individual  ballot;  yet  a  case 
has  arisen  under  the  construction  of  that  act  which  could  never 
have  been  contemplated  by  the  legislature  in  its  passage,  and  the 
strict  construction  of  which  would  oper^^te  to  disfranchise  a 
large  per  cent  of  the  voters  of  the  state  living  in  the  same  coun- 
ty, and  by  the  same  strictness  of  construction  would,  upon  a 
more  careful  examination  of  the  act,  exdude  the  ballots  of  any 
precinct  or  county  which  might,  through  the  fault  of  the  oflBceis^ 
have  printed  thereon  names  of  officers  for  whom  the  elector  had 
no  right  to  vote  in  sudi  precinct  or  county. 
.  '^The  right  of  the  single  elector  may  be  and  is  just  as  sacred 
as  the  rights  of  the  many,  under  our  constitution;  yet  where  a 
construction  of  the  law  is  likely  to  disfranchise  a  large  number 
of  the  electors  in  a  case,  arising  through  the  mixed  fault  of  tbe 
officers  and  voters  in  preparing  and  casting  ballots  in  a  precinct 
or  county,  in  which  reason  almost  conclusively  suggests  that 
there  was  neither  fraud  nor  corruption  on  the  part  of  either, 
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tlieie  being  no  showing,  by  averment  or  otherwise,  ontside  the 
l>allot8>  of  such  fraud  or  corruption,  and  which  never  could  have 
been  contemplated  by  the  legislature  in  the  passage  of  the  act, 
the  language  of  which  must  be  construed  by  the  court  in  order 
to  give  it  a  just  and  reasonable  effect  and  harmonize  it  with 
oon^itutional  ^"^  rights,  and  that  much  desired  purity  of  elec- 
tion intended  by  its  passage,  and  where  it  is  apparent  that  any 
modification  of  the  construction  of  such  act  heretofore  given 
oannot  be  made  in  the  interest  of  many,  under  the  above  show- 
ing, without  injury  to  the  individual  and  his  rights,  then  justice 
demands  that  the  rule  and  construction  be  abrogated,  in  the  in- 
terest of  all,  and  the  settlement  of  the  matter  be  left  to  the  leg- 
islative department  to  provide  in  express  and  certain  terms,  hav- 
ing regard  for  the  constitution,  plain  and  simple  rules  that  shall 
govern  in  all  such  cases. 

^^For  these  reasons  a  majority  of  the  court  deem  it  proper  to 
overrule  that  part  of  the  decision  in  Sweeney  v.  Hjul,  23  Nev. 
409,  48  Pac.  1036,  49  Pac.  169,  applicable  to  the  facts  shown  by 
that  part  of  the  answer  under  consideration,  and  sustain  the  re- 
lator's demurrer  there!  o.  This  conclusion  has  been  reached  af- 
ter deliberate  and  careful  consideration  and  discussion,  and  not 
without  some  doubt,  and  is  based  in  part  upon  the  rule  that 
public  interest  in  matters  of  this  kind  will  be  best  subserved  by 
^ving  a  law  of  doubtful  meaning  the  construction  that  will  re- 
sult in  the  least  wrong  and  injustice." 

The  Election  in  Storey  County:  For  further  answer  the  re- 
spondent alleged,  in  substance,  that  on  the  third  day  of  Novem- 
ber, 1896,  F.  C.  Lord  was  duly  elected  state  senator  for  Storey 
county  for  the  term  of  four  years  from  and  after  the  fourth  day 
of  said  November,  and  subsequently  duly  entered  upon  the  dis- 
charge of  the  duties  of  his  office ;  that  thereafter,  on  the  eighth 
day  of  July,  1898,  he  was  duly  appointed  paymaster  in  the  army 
of  the  United  States  (a  lucrative  office),  with  the  rank  of  major; 
that  on  the day  of  October,  1898,  J.  A.  Conboie  was  nomi- 
nated as  a  candidate  for  state  senator  by  petition  filed  with  the 
county  clerk  of  said  county,  to  fill  the  unexpired  term  for  which 
Lord  had  been  elected ;  that  at  said  last-named  date  there  was  no 
vacancy  in  the  office,  and  the  governor  of  Nevada  had  not  by  proc- 
lamation called  an  election  to  fill  any  such  vacancy;  that  the 
name  of  J.  A.  Conboie  was  printed  on  the  ballots  distributed 
and  used  in  all  the  precincts  in  said  county  at  said  election ;  that 
there  were  five  hundred  and  ninety-five  ballots  cast  and  counted 
for  relator  for  said  office  of  governor  with  the  name  of  said  J. 
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A.  Conboie  printed  thereon  as  «  candidate  for  stmte  senator,  and 
with  a  cross  opposite  his  ^^  name  on  each  ballot.  It  was  al* 
leged  that  said  ballots,  by  reason  of  the  abore  alleged  facts,  were 
illegal  and  Yoid>  and  shonld  not  have  been,  and  shonld  not  now 
be,  counted  for  the  relator.. 

The  constitution  provides:  ''No  person  holding  any  laciatife 
office  under  the  government  of  the  United  States,  or  any  other 
power,  shall  be  eligible  to  any  civil  office  of  profit  under  tbi» 
state" :  Const,  art  4,  sec.  9.  It  was  admitted  in  argument  on 
demurrer  to  the  above  portion  of  the  answer  that  F.  C.  Lord  ac> 
cepted  said  appointment  and  entered  upon  the  duties  of  the  ol* 
fioe.  Held,  that,  by  reason  of  the  acceptance  of  said  appoint* 
ment,  he  became  incapable  of  legally  holding  the  office  of  stata 
senator;  that  the  acceptance  of  the  federal  office  was  a  resigns* 
tion  of  the  state  (rffice,  and  created  a  vacancy  in  the  latter  office: 
State  T.  Clarke,  8  Nev.  570 ;  State  v.  Clarke,  tl  Nev.  333,  37 
Am.  St  Bep.  617,  31  Pac.  545;  McCrary  on  Elections,  8d  ed., 
sec.  301 ;  People  v.  Carriqne,  8  Hill,  98 ;  People  y.  Leonard,  73 
Cal.  230,  14  Pac.  853.  It  was  contended  by  counsel,  upon  the 
authority  of  the  California  cases,  that  a  special  election  nnui 
be  held  to  supply  a  vacancy  occurring  before  the  «zpiratkm  of  a 
full  term  in  office,  and  that  the  prodamataon  of  the  governor  it 
necessary  to  the  validity  of  a  special  election.  No  audi  pioeia- 
mation  was  tssned  wiili  respect  to  any  vacancy  in  the  said  sffio^ 
of  state  senator. 

Section  16^  of  the  General  Statatei  provaleB:  '^When  any 
vacancy  shall  occur  in  the  office  of  a  member  ef  flie  senate  or 
assemUy  by  death,  resignation,  or  otherwise,  and  a  sessioa  if 
the  legislature  is  to  talce  place  before  the  next  general  deetion, 
the  governor  shall  issue  a  writ  of  deeti<m  •  •  •  •  to  fill  nek 
vacancy .**  Held,  that  no  prodamalaon  or  writ  of  electiea  wis 
necessary  to  enable  the  people  of  said  county  to  legally  fill  ttid 
vacancy  at  said  election,  as  there  was  no  session  of  Ae  legiaia* 
ture  to  take  place  between  the  date  of  the  oocurrenoe  of  said 
vacancy  and  fhe  next  general  election.  It  was  argned  that  vo^ 
ers  are  not  presumed  to  know  Had  an  officer  has  resigned  «t  diely 
and  that  one  of  the  functions  of  13ie  governor's  x>roplamation  » 
to  give  notice  of  the  fact  of  a  vacancy.  But  F.  C.  Lord  was 
a  prominent  dtizen  of  Storey  couniy,  and  wdl  known  to  ^ 
people,  and  for  several  years  prior  and  iq>  to  said  appointmeai 
was  the  duly  commissioned  ^^  and  «cting  edonel  trf  the  Ne» 
vada  National  Guard.    His  appointment  to  and  acoeptasoe  tf 
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eaid  office  of  paymaster  were  of  great  public  notoriety,  and  the 
people  of  Storey  county  were  as  well  advised  cetiheae  facts,  and 
that  a  Tacancy  existed  in  the  said  office  of  state  aenator,  as  the 
governor  or  any  other  person.  Held,  that  said  election  for  state 
senator  was  a  valid  election,  and  that  none  of  the  five  hundred 
and  ninety-fire  ballots  cast  as  aforesaid  should  be  rejected  in  the 
count  for  relator  by  reason  of  being  so  cast,  or  because  of  a  cross 
being  made  th^eon  opposite  the  name  of  J.  A.  Conboie. 

Begistrati<m:  It  is  alleged  by  the  answer  that  in  the  jcity 
and  toimship  of  Qeno  there  were  more  than  three  hundred 
names  ot  persons  ill^ally  placed  <m  the  register  of  voters  by 
parties  other  than  the  registry  agent,  and  that  more  than  two 
hondred  ef  these  persons  thus  illegally  registered  cast  their  bal- 
lots for  the  relator,  and  that  said  ballots  were  canvassed  and 
oounied  for  him.  It  is  eontended  by  counsel  for  respondent^ 
as  we  mukataad,  that  the  votes  of  these  persons  should  be  ez- 
idttded  from  the  oo«mt  in  this  case,  or,  if  that  be  impracticable, 
that  the  eleotkm  held  in  itene  be  declared  void,  so  far  as  the 
governorship  is  concfimed.  It  is  not  alleged,  nor  was  it  at- 
tempted to  be  «hevn^  that  said  three  hamdred  persons,  or  any 
of  theni,  weie  not  duly  qualified  dectors,  by  reason  of  the  want 
of  asj  of  the  dectesal  qualifications  prescribed  by  the  constitu- 
tioB. 

The  evidanee  as  to  said  rcgistsation  is  that  the  registry  ageni^ 
bj  raaeon  of  beoji^  aick  for  ten  <ir  twelve  days  immediately  pre- 
oeding  the  statutory  time  for  dosing  the  registration,  was  un- 
eUe  to  atiend  to  the  registration  of  the  voters,  and  he  requested 
W.  D.  McNeilly,  the  eeBstahle,  who  had  his  office  in  the  room 
with  the  D^gistry  agents  te  take  the  nances  of  persons  applying 
for  rtygfarftfinn  ia  his  abseuce,  and  enter  them  on  the  official 
T^g^i>y-  Subsequently,  the  registry  agent  certified  the  names 
of  all  of  these  persons  to  the  inq[>ectors  of  election  in  the  several 
wai^  of  Bcflao,  witii  the  nan^s  of  the  persons  he  had  registered 
frima^/.  Most  of  these  peisons,  if  not  all,  voted  at  said  eleo- 
t»«w-  McETeilly  testified  thai  he  registered  no  one  about  whose 
ri^t  to  xegistratioa  he  had  any  doubt ;  that  he  consulted  the  dis- 
trict attorney  and  the  fthainnan  of  the  hoard  of  county  commis- 
fff^iywi^  m  aad  they  advised  him  to  go  ahead  and  roister  the 
vsteia.  AlihAngh  there  is  no  evidence  tending  to  show  bad  faith 
on  the  part  of  anyone,  and  we  are  of  the  opinion  that  all  con- 
-pm^^m^  irith  aiid  ngiatration  acted  in  good  faith,  yet  such  regis- 
4iT^iWi  iraa  wuQuiut  authority  ol  law.  The  provisions  of  the 
rfpfi»^>Hnfn  hnr  iar  aaoaiaining  whetb^  the  applicant  far  reg- 
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istration  is  legally  entitled  thereto  should  be  Btriclly  foUoweiL 
This  was  not  iott&  in  the  regifttration  in  question.  Besides,  no 
one  is  legally  authorized  to  register  voters^  except  justiceB  of  the 
peace  and  other  persons  duly  appointed  and  qualified  as  provided 
by  statute  for  that  purpose. 

While  the  statute  provides  for  filling  a  vacancy  occasioned  by 
death  or  resignation  of  the  registry  agent,  there  is  no  provisi(m 
for  the  registration  of  voters  in  case  of  any  other  disability  of 
the  agent  By  section  14  of  the  registry  law,  the  fact  that  the 
name  of  a  person  offering  to  vote  appears  in  the  check  list  and 
copy  of  the  official  register  furnished  the  inspectors  by  the  regu- 
lar registry  agent  is  prima  facie  evidence  of  such  person's  right 
to  vote.  The  inspectors  have  no  right  to  refuse  to  receive  his 
vote,  except  upon  his  failure  to  prove  his  identity  as  the  person 
who  was  registered  in  that  name,  when  required  to  do  so  under 
the  provision  of  said  section.,  ^^hey  are  only  ministerial  o£B- 
cers  in  such  a  case,  and  have  no  discretion  but  to  obey  the  law 
and  receive  the  vote'' :  Cooky's  Constitutional  limitations,  617; 
Wolcott  V.  Holcomb,  97  Mich.  361,  66  N.  W.  837. 

Under  the  above  facts  and  circumstances,  we  are  of  liie  opin- 
ion that  the  ballots  of  the  said  persons  so  registered  should  not 
he  rejected  on  account  of  said  irregular  or  illegal  registration. 

Nonresident  Voters:  It  is  alleged  by  the  complaint  that 
several  persons  named  voted  for  the  respondent  at  certain  pre- 
cincts who  were  not  residents  of  the  county,  and  like  allegations 
are  made  by  the  answer  with  respect  to  persons  who  voted  for 
the  relator,  but  neither  party  produced  any  evidence  to  sustain 
such  allegations.  It  is  alleged  by  the  complaint  that  in  certain 
precincts  in  Lander  county  some  twenty  or  more  persons  named 
voted  for  respondent  who  were  not  residents  of  the  precinct^  but 
residents  of  other  precincts  in  *''•  the  county,  and  similar  al- 
legations are  made  with  respect  to  certain  persons  having  voted 
for  respondent  in  Nye,  Eureka,  and  Humboldt  counties,  pre- 
cincts other  than  that  of  their  residence.  The  answer  contains 
like  allegations  with  respect  to  persons  who  voted  for  the  relator 
in  several  counties.  As  to  the  residence  required  as  a  condition 
to  the  right  of  voting,  the  constitution  provides  that  six  months' 
actual  residence  in  the  state,  and  thirty  days'  in  the  district  or 
county,  next  preceding  any  election,  shall  entitle  every  person 
to  vote  for  all  officers  to  be  elected  by  the  people. 

The  statute  makes  it  the  duty  of  the  county  commissioners 
to  establish  election  precincts  and  define  the  boundaries  there- 
of, but  if  there  be  an  election  precinct  established  in  any  countyi 
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^with  the  boundaries  so  defined  that  the  courts  or  the  electors 
xnay  determine  the  territorial  extent  of  the  prednct,  it  has  not 
been  shown  in  this  case.  In  a  county  where  there  are  no  election 
precincts  properly  established  and  bounded,  an  elector  of  the 
<»un<y,  properly  registered  by  any  registry  agent  therein,  can 
legally  take  the  certificate  prescribed  by  section  10  of  the  regis- 
tration law,  which  will  entitle  him  to  hare  his  name  r^stered 
et  any  other  polling  place  in  the  same  county  at  any  time  before 
the  delivery  of  the  certified  copy  of  the  register  to  tiie  inspectors 
of  the  election,  and  when  so  registered  he  will  be  entitled  to 
Tote  at  such  polling  place. 

Errors  of  Inspectors:  It  is  alleged  by  relator,  in  substance, 
fhat  in  certain  precincts  of  the  several  counties  legal  ballots 
"were  cast  for  him,  but  not  counted  by  the  inspectors;  that  in 
certain  precincts  a  certain  number  of  ballots,  amounting  in 
the  aggregate  to  several  hundred,  which  contained  distinguish- 
ing and  identifying  marks,  such  as  to  render  them  void,  were 
cast  and  counted  for  the  respondent.  By  the  answer  it  is  like- 
wise alleged  that  a  certain  number  of  legal  ballots  in  certain 
precincts  were  cast  for  respondent,  but  not  counted  for  him,  and 
fhat  in  certain  precincts  and  counties  a  great  number  of  illegal 
and  void  ballots,  by  reason  of  distinguishing  and  identifying 
marks  made  thereon,  were  cast  and  counted  for  the  relator.  In 
support  of  these  allegations,  respectively,  the  parties  offered  in 
evidence  the  ballots.  In  nearly  every  instance  when  the  ballots 
were  offered  from  a  ^'^  county  or  precinct,  an  objection  to  their 
introduction  was  made  by  the  other  party,  on  several  grounds. 

The  ballots  were  produced  in  court  by  the  present  county 
clerks,  whose  testimony  is  clearly  sufficient  to  show  that  the  bal- 
lots were  properly  cared  for  after  coming  into  their  possession, 
but  in  most  cases  the  ballots  were  shown  to  have  been  in  the  cus- 
tody of  other  officers  before  being  received  by  the  clerks.  These 
other  officers  were  not  present,  and  their  testimony  was  not  tak- 
en. The  ballots  were  admitted  imder  the  objection,  the  court 
reserving  the  consideration  of  the  objections  until  its  examina- 
tion of  the  ballots  themselves,  the  official  returns  of  the  inspec- 
tors, and  the  ballots  returned  as  rejected  by  them.  From  such 
examination  it  clearly  appears  that  there  was  no  marking  of  or 
tampering  with  any  of  the  ballots  after  leaving  the  hands  of  the 
voters  that  impeaches  their  validity.  All  of  the  objections  to 
the  introduction  of  the  ballots  in  evidence  are  overruled. 

The  Ballots :  The  relator  and  the  respondent,  by  their  respec- 
tive counsel,  examined  all  the  ballots  cast  in  the  state,  in  open 
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court,  except  from  four  precmcta^  in  whidi  the  official  retiinia 
show  that  aixty  votes  were  east  for  relator  and  one  hundred  for 
the  respondent;  and  each  party  objected  to  certain  ballots^  <m  tbe 
alleged  grounds  that  thqr  contained  distingmahing  and  identi- 
fying  marks,  and  by  reason  thereof  were  Toid,  and  should  not 
have  been  counted  by  the  inspectors^  and  shoold  not  be  ooonted 
by  the  conrt  The  relator  objected  to  fire  hundred  and  aizty- 
f our  ballots  cast  for  respondent,  and  the  respondent  objected  to 
five  hundred  and  ninety-three  ballots  cast  for  the  rdator.  Then 
were  six  tiiousand  and  eighteen  ballots  cast  for  the  two  candi- 
dates to  whidi  no  objection  was  made  by  either  party.  Of  tfaeae 
ballotsthe  relatorreceiyed  two  thousand  nine  hundred  and  eeren- 
ty-nine,  and  the  respondent  three  thousand  and  thirty-nine.  Of 
the  ballots  cast  for  respondent,  and  counted  for  him  by  tlie  in- 
spectors, to  whidi  the  relator  objected  on  the  ground  that  they 
contained  illegal,  identifying,  and  distingaishing  maikSy  the 
court  rejected  one  hundred  and  flurty-fiye,  upon  flie  ground  ape* 
dlied. 

Of  the  ballots  cast  for  relator,  and  counted  for  him  by  ike  in* 
specters,  to  which  the  respondent  objected  on  the  same  graod^ 
not  including  tiie  so-called  red-line  ballots,  the  court  Tejected 
one  hundred  and  nineteen.  Deducting  the  one  hundred  and 
thirty-ltTe  ballots  from  three  thousand  fife  hundred  and  seventy 
counted  for  respondent,  as  shown  by  the  official  retnma  leaves 
him  ^^®  tiiree  thousand  four  hundred  and  thirty-Ave  votas. 
Deducting  the  one  hundred  and  nineteen  ballots  from  thiee 
thousand  fire  hundred  and  forty-eight  counted  for  the  relator 
as  shown  by  said  returns  leaves  him  three  thousand  four  hun- 
dred and  twenty-nine  votes.  The  inspectcm  rejected  in  the  a^* 
gregate  five  legal  ballots  cast  for  the  rdator,  and  by  errors  other- 
wise in  the  counts  made  his  vote  six  less  in  the  aggregate  than 
he  properly  received.  In  one  product  two  more  votes  were 
counted  than  were  cast  for  him.  The  relator^  net  gains  are  nine 
votes.  The  inspectors  rejected  in  the  aggregate  twdve  legal  bal- 
lots cast  for  the  respondent,  and  by  errors  otherwise  in  the  count 
made  his  vote  two  less  than  he  received,  and  by  like  errors  in 
other  precincts  he  was  given  three  more  votes  in  the  aggv^gats 
than  were  cast  for  him.  The  respondent's  net  gains  axe  eleven 
votes.  To  the  above  number  of  votes  cast  tat  the  relator  we 
add  his  said  net  gain,  making  his  total  vote  three  thousand  four 
hundred  and  thirty-ei^t  To  the  above  number  of  votes  cast 
for  the  respondent  we  add  his  said  net  gain,  making  his  total 
vote  three  thousand  four  hundred  and  forty-six— «  majorxsy 
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oyer  the  relator  of  eight  votes,  not  considering  the  filty-five  red- 
line  ballots  cast  for  the  relator,  which,  as  will  be  seen  below,  the 
court  rejected  on  the  grounds  therein  given. 

Objections:  We  come  now  to  the  consideration  of  the  objec- 
tions made  to  the  ballots  offered  by  the  respective  parties.  The 
necessarily  hasty  examination  of  a  part  of  the  relator's  objec- 
tions to  ballots,  made  during  a  temporary  adjournment  of  court, 
and  without  a  copy  of  the  reporter's  notes,  resulted,  as  we  an- 
ticipated, in  some  mistakes  in  overlooking  objections  made,  to 
which  counsel  on  both  sides  subsequently  called  our  attention. 
We  have  again  examined  all  the  ballots,  and  carefully  noted  the 
objections  taken  thereto,  as  shown  by  the  copy  of  the  reporter's 
notes,  and  have  endeavored  to  correct  any  such  errors — errors 
mainly  due  to  rulings  upon  objections  to  ballots  which  bad  been 
rejected  by  the  election  officers,  and  in  some  cases  where  the 
markings  rendering  the  ballots  void  were,  from  their  position 
and  character,  not  easily  detected  during  the  hasty  examination 
given.  It  is  sufficient  to  say  that,  in  the  absence  of  any  aver- 
ment or  proof  of  fraud  or  corruption  on  the  part  of  any  person 
at  the  election,  we  have  considered  the  constitutional  right  of 
ihe  electors,  as  well  as  the  rights  of  the  relator  and  respondent, 
in  all  the  rulings  upon  objections  to  the  separate  ballot,  and 
have  held  ballots  good  and  valid  in  all  instances  ^''^  where  such 
mling  was  not  in  violation  of  the  spirit  and  strict  letter  of  the 
law,  and  have  thereby  followed  the  rulings  of  this  court  in  the 
earlier  cases  coming  under  the  provisions  of  that  law. 

We  have  also  taken  into  consideration  the  fact  that  the  mark- 
ings required  to  be  made  by  the  elector  as  indicating  his  choice 
of  candidates  must  be  made  by  pencil,  by  as  many  different  per- 
sons as  there  were  ballots  cast;  that  there  were  electors  of  differ- 
ent ages,  conditions  of  health,  and  of  different  experience  in  the 
use  of  pencils.  We  have  also  taken  into  consideration  the  place 
required  by  law  where  the  markings  were  made.  We  have  also 
considered  the  fact  that  the  law  does  not,  and  could  not  possibly, 
specify  the  size,  the  length  of  the  lines  composing  the  cross,  or 
the  angle  at  which  these  lines  should  cross  each  other,  that  no 
two  persons  make  the  same  kind  or  character  of  a  cross  with  a 
pencil,  and  that  it  is  a  rare  occurrence  that  the  same  person 
makes  Ihe  same  kind  or  character  of  a  eross  with  the  same  pen- 
cil under  the  conditions  imposed. 

We  have,  therefore,  overruled  objections  to  the  Talidity  of  bal- 
lots based  upon  the  following  alleged  bad  markings:  In  all  cases 
where  the  elector  had  attempted  to  make  the  crosi^  and  had  actu- 
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aDy  made  the  ao-called  letters  "T,**  «T/'  inverted  *TP/'  «V/'  in- 
verted  **V*^;  also,  where  the  cross  made  resembles  the  figure 
''4'';  also,  the  so-called  doable  crosses,  where  it  is  apparent  the 
voter  had  attempted  to  retrace  the  lines  composing  the  cross; 
also,  crosses  made  by  curved  or  irregular  lines^  evidently  the  re- 
sult of  nervousness  or  physical  infirmity,  or  the  roughness  of  the 
boards  upon  which  the  ballot  was  placed  for  markings:  also,  ac- 
cidental pencil  markings;  also,  ink  blotches,  evidently  the  re- 
sult of  accident  on  the  part  of  the  election  officers;  also,  dirty 
finger-marks;  also,  crosses  indiscriminately  appearing  upon  the 
face  of  the  ballots,  where  it  is  evident  sudi  crosses  were  simply 
the  impressions  of  crosses  made  in  the  proper  places  upon  the 
ballots  with  a  soft  lead  pencil,  and  such  impressions  were  made 
by  the  folding  of  the  ballots  (of  this  class  there  were  a  very 
large  number  of  ballots)  ;  also,  ballots  with  words  written  there- 
on in  pencil  or  ink,  where  it  is  apparent  from  the  position  of  the 
words  upon  the  ballot^  the  import  of  the  words  themselves^  ^^^ 
and  the  character  of  the  writing,  that  the  same  was  done  by  the 
election  officers  after  the  ballot  had  been  marked  and  cast  by  the 
voter;  also,  ballots  marked  with  large  and  heavy  crosses  in  prop- 
er place;  also,  accidental  pencil  dots  and  fine  and  irr^ular  pen- 
cil-marks;  also,  slight  attempted  erasure  of  crosses  made  by  the 
bare  finger;  also,  crosses  found  upon  the  back  of  the  baillotB, 
where  it  is  apparent  that  the  same  were  made  from  the  impres- 
sion of  the  pencil  in  the  attempt  of  the  voter  to  properly  mark 
his  ballot  resting  upon  a  stained  or  dirty  board ;  also,  some  of 
the  so-called  stars,  evidently  the  result  of  an  attempt  to  retrace 
the  lines  composing  a  cross,  or  an  attempt  to  retrace  such  lines 
by  one  with  a  nervous  hand^  or  upon  rough  boards ;  also,  crosses 
made  with  a  slight  hook  at  one  or  the  other  end  of  the  lines 
forming  them. 

Many  objections  were  also  made  to  ballots  based  upon  the 
form  and  irregularity  of  the  crosses,  whidi  we  do  not  deem  it 
necessary  to  specifically  name. 

Objections  to  ballots  which  have  been  sustained  are  in  the 
main  based  upon  the  following  kind  or  character  of  marks :  Bal- 
lots with  horizontal  lines  thereon ;  ballots  marked  with  a  capi- 
tal ^^ W,''  and  a  horizontal  line  crossing  the  same ;  ballots  in  some 
instances  marked  with  a  perpendicular  or  vertical  line;  ballots 
marked  with  a  circular  loop;  ballots  marked  with  crosses,  and 
the  same  erased  or  scratched  out  with  a  lead  pencil ;  ballots  with 
erasures  sufficient  to  deface  and  destroy  the  texture  of  the  pa- 
per; ballots  with  words  written  thereon,  in  all  cases  where  it 
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is  apparent  that  the  words  were  written  by  the  elector,  or  by 
some  other  person  unauthorized^  before  the  same  were  cast  by 
the  elector;  ballots  with  crosses  on  the  margin  thereof^  and  not 
after  the  names  of  candidates  to  be  voted  for;  a  ballot  with  the 
letter  *Ty'  of  "A.  D./'  in  the  official  heading  thereof,  scratched 
oyer  deliberately  with  a  lead  pencil;  ballots  marked  with  crosses 
not  after  the  names  of  any  candidates  to  be  Toted  for,  but  placed 
after  the  designation  of  the  office;  ballots  with  crosses  placed 
immediately  between  the  printed  names  of  the  candidates;  some 
ballots  marked  with  stars  and  with  marks  resembling  spiders; 
ballots  with  the  cross  and  also  a  figure  '^1'^  placed  thereafter;  bal- 
lots where  the  elector  had  voted  fop  the  proper  number  of  *®* 
candidates  for  some  office,  and  had  also  placed  an  additional 
cross  in  the  proper  place  after  the  blank  space  left  for  the  writ- 
ing in  of  the  name  of  any  candidate  nominated  to  fill  a  vacancy ; 
ballots  where  the  elector  had  scratched  off  with  a  pencil  words 
or  names  printed  thereon;  ballots  where  two  crosses  are  made  af- 
ter the  name  of  a  candidate  voted  for;  ballots  marked  with  a 
cross  in  proper  place,  and  inclosed  with  the  letter  '^0,'^  or  cir- 
cular lead  pencil-mark;  a  ballot  bearing  no  cross,  but  with  a 
perpendicular  pencil-mark  in  proper  place  after  the  names  of 
all  the  candidates  intended  to  be  voted  for;  ballot  with  the  letter 
'^S/^  and  a  vertical  line  drawn  through  the  same;  ballots  with 
the  crosses  placed  inmiediately  to  the  left  of  the  names  of  the 
candidates  voted  for;  ballots  with  equation  marks  between  the 
printed  names  of  the  candidates  and  the  party  designation;  bal- 
lots marked  with  two  vertical  lines  not  forming  a  cross  (ballots 
whereon  the  voter  had  voted  for  more  candidates  for  the  same 
office  than  were  to  be  elected  were  not  held  to  be  void,  but  such 
ballots,  where  the  elector  had  attempted  to  vote,  or  had  voted, 
for  the  relator  and  the  respondent,  or  for  the  relator  or  respond- 
ent, and  some  one  of  the  other  candidates  for  governor,  were 
not  counted  for  either  relator  or  respondent  or  other  candidate 
for  governor) ;  ballots  marked  with  the  letter  *^"  and  a  hori- 
zontal line  drawn  across  the  same;  a  ballot  with  a  cross  in  the 
letter  ''0^'  of  the  printed  word  ^^Official^' ;  ballots  marked  with  a 
blue  or  purple  pencil;  ballots  marked  with  ink;  ballots  marked 
with  the  ordinary  business  check  mark;  ballots  with  the  cross 
between  the  name  of  the  (fficer  to  be  elected  and  the  instruction 
*^ate  for  One,*'  etc 

Ballots  with  the  crosses  directly  on  the  line  between  the  can- 
didates for  governor,  and  in  such  a  position  as  to  prevent  the 
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court  fiom  determining  for  what  candidate  the  aame  vexe 
tended  to  be  cast^  haTe  not  h&esn  held  to  be  roid,  but  each  ballots 
faaye  not  been  counted  for  the  office  of  governor,  and  other  bal- 
lots bearing  marks,  the  character  of  whidi  renders  it  impoasible 
to  describe.  We  deem  it  necessary  to  say  here  that  under  fba 
law  we  haye  held  as  Talid  and  counted  all  ballots  having  a  prop- 
er cross,  not  in  the  square  prepared  thereon  in  printing  but  af « 
ter  and  to  the  right  of  the  names  ^^  of  the  candidates  voted 
for.  Accordingly  specific  objections  to  the  varioua  ballots 
marked  as  exhibits  and  filed  in  the  action  have  been  sustained 
as  follows: 

In  Nye  county.  Union  Canyon  precinct,  Belator's  Exhibit  No. 
1 ;  in  Currant  Creek  precinct,  Belator's  Exhibit  No.  3 ;  Tybo  pre- 
cincty  Sespondent's  Exhibit  No.  4. 

Lyon  county,  Wabuska  precinct^  Behitor's  Exhibit  No.  1; 
Dayton  precinct,  Relator's  Exhibits  Nos.  6,  8,  12,  15,  and  16; 
Bespondenf  s  Exhibits  Nos.  8,  9, 10, 13, 14,  and  16;  Silver  City 
precinct,  Belator's  Exhibit  No.  1  and  Respondents  Exhibit  No. 
1;  Mason  Valley  precinct.  Relator's  Exhibits  Nos.  1,  2,  3,  4, 
V,  8,  9,  10,  and  11;  Bespondenfs  Exhibits  Nos.  1,  2,  3,  5,  7, 
and  8;  Sutro  prednct,  Belator's  Extkibits  Nos.  1  and  2.  In 
Plummer  precinct,  Lyon  county,  objections  to  Belator's  Exhibit 
No.  1  are  sustained,  and  objections  to  Bespondenfs  Exhibit  Na 
1  are  also  sustained. 

Lincoln  county,  Delamar  precinct,  Belator's  Exhibits  Nos. 
2,  31,  33,  and  34.  In  the  same  precinct,  Belator's  Exhibit  Nob 
16  is  a  ballot  objected  to  because  the  cross  is  immediately  on 
the  line  between  the  names  of  Sadler  and  BusselL  Belator's 
Exhibit  No.  9  is  a  ballot  objected  to  for  the  reason  that  the 
elector  had  voted  for  both  the  respondent  and  McCulIough  for 
governor.  The  official  returns  show  that  the  board  of  inspectors 
did  not  count  either  of  these  ballots  for  the  respondent,  and  it 
is  therefore  unnecessary  to  pass  upon  the  same,  or  consider  them 
as  a  part  of  the  final  result  In  the  same  precinct  objeetioiis  to 
Respondent's  Exhibit  No.  1  were  sustained.  In  Pioche  precinct 
objections  to  Belator's  Exhibits  Nos.  1,  3,  and  4,  are  sustained, 
and  objections  to  Bespondenfs  Exhibits  Nos.  1  and  2  are  sus- 
tained. In  this  precinct  one  ballot  was  voted  for  both  the  re- 
spondent and  relator,  but  the  same  was  not  counted  in  the  of« 
ficial  returns.  In  Mesquite  precinct  objections  to  Belator's  Ex- 
hibit No.  1  are  sustained.  In  Hiko  precinct  objection  to  Be- 
lator's Exhibit  No.  2  is  sustained.  In  Deer  Lodge  precinct  ob- 
jection to  Bespondenfs  Exhibit  No.  1  is  sustained*    In  Search- 
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light  precinct  objections  to  Relator's  Exhibits  Nos.  1  to  10,  in- 
<dusiye,  are  sustained.  In  Panaca  precinct  objections  to  £e« 
lator's  Exhibit  ITo.  1  are  sustained. 

Eureka  county,  Eureka  precinct  No.  1,  objectiong  to  Relator's 
Exhibits  Nos.  2,  10,  12,  25,  35,  88,  41,  and  49,  are  sus- 
tained. The  count  mad«  by  the  court  in  this  precinct  corre- 
fiponds  with  the  official  returns^  without  considering  the  ballot 
voted  for  bolh  respondent  and  relator,  to  which  objection  was 
made  by  both  parties.  In  Paliisade  pvechM^t,  Relator's  Exhibit 
Ko.  2,  a  ballot  TOted  for  both  McCullough  and  the  respondent, 
was  not  counted  in  the  offidal  returns^  and  is  not  counted  by 
the  court  In  Ruby  Hill  precinct  the  count  made  by  the  court 
fihows  a  gain  of  one  tote  for  the  relator  over  the  official  returns. 
In  Beowawe  precinct  objections  to  Relator's  Exhibits  Nos.  2 
and  4  are  sustained.  The  count  of  this  precinct  made  by  the 
court  shows  that  the  respondent  gains  one  vote,  but,  as  it  is  evi- 
dent that  Relator's  No.  2  was  not  counted  by  the  board  of  in- 
ipectors,  sustaining  the  objections  thereto  in  no  manner  changes 
the  returns  as  c^cially  made. 

In  Lander  county,  Austin  precinct  No.  1,  Relator's  Exhibit 
No.  16,  a  ballot  voted  for  the  respondent  and  rejected  by  the 
board  of  inspectors,  is  a  good  and  valid  ballot,  and  should  have 
been  counted  for  the  respondent.  In  the  same  precinct  Relator's 
No.  17  is  also  a  ballot  voted  for  the  respondent  and  rejected  by 
the  board  of  inspectors,  but  should  have  been  counted,  and  is 
by  the  court  counted  for  him.  By  reason  of  the  above  errors, 
the  respondent  gains  two  votes  in  this  precinct.  In  Dean  pre* 
cinct>  Relator'lB  Exhibit  No.  3,  voted  for  both  Sadler  and  Rus- 
sell, was  counted  by  the  board  for  the  respondent,  but  should 
have  been  rejected.  In  Austin  precinct  No.  2,  objections  to 
Belator's  Exhibits  Nos.  6,  8,  and  11  are  sustained.  In  the  same 
precinct  objections  to  Respondent's  Exhibit  No.  4  are  sustained. 

In  White  Pine  county,  Aurum  precinct,  objections  to  Relator's 
Exhibit  No.  1  are  sustained.  In  Osceola  precinct  objections  to 
Relator's  Exhibit  No.  1  are  sustained.  The  official  returns  of 
said  precinct  show  that  this  exhibit  was  not  counted  by  the  board 
of  inspectors,  and  sustaining  the  objections  thereto  makes  no 
change  in  the  official  returns.  In  Ely  precinct  of  the  same 
county  one  hundred  and  forty  electors  cast  their  ballots.  There 
were  found  in  the  returns  of  this  precinct  three  blank  ballots 
marked  "Rejected"  by  the  officers,  two  of  which  have  the  strip 
containing  the  number  on  the  right-hand  side.  One  of  the 
three  ballots  voted  for  Russell  was  evidently  and  *^  clearly  ro« 

Am.  St.  Rep.,  VoL  LXXXIlI-aS 


594  Amerioak  State  Beports^  Vol.  83.        [Nevada, 

jected  by  the  board  becaase  the  crosses  were  made  to  the  left  of 
the  names   of  the  candidates.    Two   ballots  were    also  found 
among  the  retnmB  marked  ''Spoiled''  by  the  inspectors.     Four 
other  ballots  were  found  among  the  returns  marked  ''Eejected.'' 
One  of  these  laat  was  offered  by  the  relator,  and  objected  to  be- 
cause the  strip  containing  the  number  remained  on  the  right- 
hand  side  thereof.    As  the  ballot  was  endently  cast  without  the 
strip  being  detached,  under  the  former  rulings  of  this  court  the 
objection  is  not  well  taken,  and  the  ballot  should  be  couuted  for 
the  relator.    In  the  same  precinct  objections  to  Belator's  Exhib- 
its Nos.  2,  3  and  4,  which  were  of  the  rejected  ballots  cast  for  re- 
spondent, and  for  the  same  reasons,  should  be  counted  for  the  re- 
spondent   Under  these  rulings  the  relator  gains  one  vote,  and 
the  respondent  three  yotes>  in  this  precinct.    In  Hamilton  pre- 
cinct of  the  same  county,  objections  to  Respondent's  Exhibits 
Nos.  1  and  3  are  sustained.    The  respondent  loses  one  vote  in 
this  precinct,  as  shown  by  the  count  made  by  the  court    In  Cher- 
ry Greek  precinct  of  the  same  county,  objections  to  Belator's  Ex- 
Ubits  Nos.  1  and  3  are  sustained.    Objections  to  Belator's  Exhib- 
it NOb  5,  which  is  a  ballot  Yoted  for  the  respondent  and  rejected 
by  the  board  of  inspectors,  are  overruled,  and  this  ballot  counted 
for  the  respondent    Objections  to  Belator's  Exhibit  No.  8,whidi 
is  a  ballot  voted  for  the  respondent  and  rejected  by  the  board  of 
inspectors,  are  overruled,  and  this  ballot  should  be  counted  for 
the  respondent    Objections  to  Belator's  No.  9,  another  ballot 
rejected  by  the  board  of  inspectors  and  voted  for  the  respondent, 
are  overruled,  and  this  ballot  counted  for  the  respondent    By 
these  rulings  the  respondent  gains  three  votes  in  thia  precinct 
In  White  Biver  precinct,  of  the  same  county,  objections  to  Be- 
lator's Exhibit  No.  1  are  sustained. 

In  Elko  county,  Lamoille  precinct^  objections  to  Belator's  Ex- 
hibits Nos.  1,  6,  and  11  are  sustained.  In  Buby  Valley  prednct, 
of  the  same  county,  objections  to  Bespondenfs  Exhibit  No.  3 
are  sustained.  In  Norfli  Fork  precinct,  of  the  same  county,  the 
count  made  by  the  court  shows  a  loss  of  one  vote  for  the  re- 
spondent In  Tuscarora  precinct  objections  to  Belator's  Ex- 
hibit No.  18,  a  ballot  cast  for  the  respondent  and  rejected  by 
the  board  of  inspectors,  and  overlooked  by  *®*  the  court  in  the 
former  examination  of  the  ballots,  are  overruled,  and  the  baUot 
counted  for  the  respondent  In  the  same  precinct  objections  to 
Bespondenfs  Exhibits  Nos.  21,  22,  and  23,  which  are  ballots 
cast  for  the  relator  and  rejected  by  the  board  of  inspectors,  ob- 
jections to  two  of  which  ballots  were  overlooked  by  the  court 
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in  its  former  examination,  are  overruled,  and  these  ballots  are 
counted  for  the  relator.  By  these  rulings  the  respondent  gains 
one  vote,  and  the  relator  three  votes,  over  the  official  count  in 
this  precinct.  In  North  Euby  precinct,  of  the  same  county,  ob- 
jections to  Belator's  Exhibits  Nos.  2  and  3  are  sustained.  In 
the  same  precinct  objections  to  Respondent's  Exhibit  No.  5 
are  sustained.  In  Elko  precinct  respondent's  objections  to  Ex- 
hibit No.  17,  a  ballot  cast  for  the  relator  and  rejected  by  the 
board  of  inspectors,  are  overruled,  and  the  ballot  counted  for 
the  relator.  By  this  ruling  the  relator  gains  one  vote  over  the 
official  count  in  this  precinct  In  Halleck  Station  precinct,  of 
said  county,  objections  to  Relator's  Exhibits  Nos.  1,  4,  7,  9,  11, 
12, 13, 14,  and  15  are  sustained.  In  the  same  precinct  the  count 
by  the  court  shows  a  gain  of  one  vote  in  favor  of  the  respondent 
over  the  official  returns.  This  difference  may  be  accounted  for 
from  the  fact  that  Relator's  No.  6  (a  Sadler  ballot)  was  not 
counted  by  the  board  of  inspectors,  and  is  counted  by  the  court. 
In  either  event  the  respondent  gains  one  vote  in  the  count  In 
Wells  precinct,  of  said  county,  objections  to  Respondent's  Nos. 
1  and  10  are  sustained.  In  Toano  precinct,  of  said  county,  ob- 
jections to  Respondent's  Exhibits  Nos.  1,  2,  3,  and  5  are  sus- 
tained. In  Tecoma  precinct,  of  said  county,  objections  to  Re- 
lator's Exhibits  Nos.  1  to  4,  inclusive,  are  sustained.  In  the 
same  precinct  objections  to  Respondent's  Exhibits  Nos.  1  to  6^ 
inclusive,  are  sustained. 

In  Humboldt  county.  Lovelock  precinct,  objections  to  Re^ 
apondent's  Exhibits  Nos.  16  and  19  are  sustained.  In  Kennedy 
precinct,  of  the  same  county,  objections  to  Relator's  Exhibit  No. 
1  are  sustained.  Objections  to  Relator's  Exhibit  No.  7,  which 
is  a  ballot  cast  for  the  respondent  and  rejected  by  the  inspectors, 
are  overruled,  and  this  ballot  counted  for  the  respondent  By 
this  ruling  the  respondent  gains  one  vote  over  the  official  count 
in  this  precinct  In  Winnemucca  precinct  of  said  county  ob- 
jections to  Relator's  Exhibits  Nos.  4  **•  and  12  are  sustained. 
In  the  same  precinct  objections  to  Respondent's  Exhibits  Nos. 
9,  12,  and  16  are  sustained.  In  Mill  City  precinct,  of  said 
county,  objections  to  Relator's  Exhibit  No.  1  are  sustained.  In 
TJnionville  precinct,  of  the  same  county,  objections  to  Relator's 
Exhibit  No.  1  are  sustained.  In  MoDermitt  precinct,  of  the 
same  county,  objections  to  Relator's  Exhibit  No.  1,  a  ballot  cast 
for  the  respondent  and  rejected  by  the  board  of  inspectors,  are 
overruled,  and  this  ballot  counted  for  the  respondent  In  Gol- 
conda  precinct^  of  the  same  county,  objections  to  Respondent's 
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Exhibit  No.  3  are  Bustaiiied.  In  Sulplmr  Mine  precinc^  of  ihe 
game  county^  objections  to  Bespondent's  Exhibit  No.  1  are  sus- 
tained. 

In  Churchill  county,  Stillwater  precinct,  objections  to  Be- 
spondenfs  Exhibit  No.  1  are  sustained.  In  New  Biver  pre- 
£inc^  of  the  same  county,  objections  to  Bespondenfs  Exhibit 
No.  2  are  sustained. 

In  Esmeralda  county,  Hawthorne  precinct,  objections  to  Be- 
lator's  Exhibits  Nos.  2  and  3  are  sustained.  In  the  same  pre- 
cinct objections  to  Bespondenfs  Exhibit  No.  3  are  sustained. 
In  Pine  Grove  precinct,  of  the  same  county,  objections  to  Be- 
spondent's Exhibit  No.  1  are  sustained.  In  Aurora  precinct,  of 
the  same  county,  objections  to  Bespondent's  Exhibit  No.  1  are 
sustained.  In  Douglas  precinct,  of  said  county,  objections  to 
Belator's  Exhibit  No.  9  are  sustained.  In  the  same  precinct  ob- 
jections to  Bespondenfs  Exhibit  No.  1  are  sustained.  By  sus- 
taining the  objections  to  the  last-named  exhibit,  the  returns 
correspond  with  the  official  coimt,  and  it  is  probable  that  this 
ballot  was  not  counted  by  the  inspiectors  for  either  candidate  for 
governor.  In  Candelaria  precinct,  of  the  same  county,  objec- 
tions to  Belator's  Exhibits  Nos.  2  and  3  are  sustained. 

In  Douglas  county,  Genoa  precinct,  objections  to  Belator's 
Exhibit  No.  1  are  sustained.  In  the  same  precinct  objections 
to  Bespondent's  Exhibits  Nos.  1,  2,  3,  4,  5,  and  6  are  sustained. 
In  Mottsville  precinct,  of  the  same  county,  objections  to  Be- 
lator's  Exhibit  No.  1  are  sustained,  and  objections  to  Bespond- 
enfs Exhibit  No.  1  are  sustained.  In  Cave  Bock  precinct,  of 
the  same  county,  objections  to  Bespondenfs  Exhibit  No.  2  are 
sustained.  In  East  Fork  or  Gardnerville  precinct,  of  the  same 
county,  objections  to  Belator's  Exhibits  *®''  Nos.  3,  4,  5,  and  6 
are  sustained,  and  in  the  same  precinct  objections  to  Bes{>ond- 
enf  s  Exhibits  Nos.  1,  2,  and  4  are  sustained.  In  Jack's  Valley 
precinct,  of  the  same  county,  objections  to  Belator^s  Exhibit  No. 
1  are  sustained,  and  the  objections  to  Bespondenfs  Exhibit  Na 
1  are  also  sustained. 

In  Ormsby  county,  firat  ward  of  Carson  City,  objections  to 
Belator's  Exhibits  Nos.  1,  2,  3,  6,  9,  and  10  are  sustained.  In 
the  same  precinct  objections  to  Bespondenfs  Exhibit  No.  3  are 
sustained.  In  the  second  ward  of  Carson  City  objections  to 
Belator's  Exhibits  Nos.  1,  3,  4,  5,  6,  7,  9,  11,  and  12  are  sus- 
tained. In  the  same  ward  objections  to  Bespondenfs  Exhibits 
Nob.  2,  8,  4^  5,  11,  and  12  are  sustained.  In  Empire  prednct, 
of  the  same  county,  objections  to  Belator's  Exhibits  Not.  1  and 
8  are  sustained* 
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In  Washoe  cotanij,  WadBwuFth  peeind^  ol^eetioiiff  to  Be* 
spondexrfB  S^bits  Nos.  2,  11,  1^,  and  18  am  snfftained.  In 
-tMfl  precinct^  also^  tha  Goant  made  bj  the  court  showe  a  loss  of 
one  vQite  by  iiim  lespendentr  In.  Hizfhlrer'»  precinct;  of  the*  saiaeF 
ootmiy,  objections  to  Bespondenfe  BihibiiN-OL  9  are  sustained. 
In  Verdi  precinct^  of  the  same  conniy,  objections  to  Relator's^ 
^Exhibit  No  2  are  sustained.  In  the  ssmcprecmet  objectione  ta 
Sespondenf  8  Inhibit  No.  1  are  sustained.  In  the  trst  ward 
of  Beno,  of  said  connty,  objections  to  Bespondenf s  Exhibits 
I^os.  2  and  4  are  sustained.  In  this  ward  the  count  made  bythe 
court  ^owff  a  gain  of  two  Totes  orer  the  ofiSciaL  count  for  the 
relator.  In  the  third  ward  of  Beno^  same  county,  objections  to 
[Relator's  Exhibits  Nos.  2,  S,  4>  and  d  are  sustained.  In  the 
same  ward  objections  to  Bespondent^  E^dribits-  Nos.  8,  9,  aaid 
IQ  are  sustained.  In  the  fourth  ward  of  Beno  objections  to  Be- 
spondenf s  Exhibits  Nos.  5  and  9  are  sustained.  In  the  fifth 
ward  of  Beno  objections  to  Bielator^s  Exhibit  No.  2  are  sus*- 
tained.  In  the  same^  ward  objectiona  to  Bespondent's  Exhibits 
Noe.  d,  4,  5^  and  9  are  sustained.  By  the  count  by  the  court 
the-  relator  also  loses^  two  Totes  in  this  ward. 

In  Storey  county,  first  ward  Virginia  City,  objections  to  Be- 
lator's  Exhibits  Nos.  1,  2,  3,  4,  5,  6,  10,  11,  and  12,  are  su»* 
tained.  In  the  same  ward  objections  to  Bespondenfs  Exhibits 
Nob.  I,  6,  10,  14|  15,  16,  18,  and  19,  are  sustained.  In  the 
same  ward  BelatOT^s  Exhibit  No.  13,  a  ballot  voted,  for  the  **• 
respondent  and  lejected  by  the  board  of  inspectors,  should  be 
counted  for  the  respondent.  In  the  second  ward  of  Virginia 
City  ol^ections  to  Belator's  Exhibits'  Nos.  2,  3,  5^  and  6  are  sus- 
tained. In  the  same  waord.  objections  to  Bespondenfs  Exhibits 
Nos.  2,  3,  5,  7,  8,  9,  aud  10  are  sustained.  In  this  ward  both 
the  relator  and  tiie  respondent  gain  one  vote  over  the  official 
count.  In  the  iiiird  ward  of  Virginia  City  objections  to  the 
Belatoi^B  Exhibit  Na  &  are  sastained;  In  i&e  same  ward  oh* 
jeetxons  to  Bespondenfs  Eidribits  NoSi  1,  2^  7,  %  10,  11, 12,  17, 
19,  and  23^  are  sustained.  In  the  fourth  ward  of  Virginia  City 
objeotion»  to  Belator'ff  Exhibits.  Nos.  1  and  2  are  sustained.  In 
the  flsme  ward  objeetioos  to  *  Bespondenf  s^  Exhibits  Nos.  i,  4,  6, 
7,  and  9  ace  sustainedj  In  Gold  Hill  preoind^  of  Ihe  same 
cotmijrv  oii]eetien8<tO'Bdattxi^8  Bxhibitsi^  Nob;  1>  2,  and  5  are-su^- 
tanied.  In tfiajsamepneeinett dijeokionB  to BeBpondeufs  Bichib- 
its  Nos.  34,  55,  60,  63,  and  64f  aoe  sustained; 

Tbs  condderation  of  tlie  objection*  made  to  the  so^alled'  red- 
lina^britotiicasti  in'  G<ild  Hill  pvediselv  of  thiv  ceosty,  preeeiila 
in*  rnamj  xeqa«ci»  m  new  queatioii—- one  differsog  in*  importani 
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points  from  any  other  question  heretofore  considered  and  deter- 
mined  by  this  court  in  any  of  the  cases  arising  under  our  Aus- 
tralian ballot  or  election  law.    The  facts,  briefly  stated,  are 
that  one  H.  J.  Maguire  was  duly  nominated  by  petition  as  an 
independent  candidate  for  member  of  the  assembly  from  Storey 
county.    The  republican  and  silver  parties  had  also  nominated 
candidates  for  the  full  representation  of  that  county  for  the 
same  office.    The  duly  certified  list  of  candidates  for  office,  in- 
cluding the  name  of  Maguire,  had  been  published  in  the  news- 
paper as  required  by  law.    The  official  ballots,  printed  upon  the 
official  ballot  paper  furnished  by  the  secretary  of  state,  had  been 
printed,  upon  which  appeared  the  name  of  the  said  Maguire  as 
an  independent  candidate  for  member  of  the  assembly.    The 
sample  ballots  required  by  the  act,  upon  which  also  appeared  the 
name  of  Maguire,  as  an  independent  candidate  for  the  assembly, 
had  also  been  didy  printed  and  distributed  as  required  by  law. 
Every  step  required  for  the  information  of  the  electors  of 
Storey  county  had  been  properly  taken  by  the  officers  authorized 
to  act. 

^^  After  all  these  steps  had  been  taken,  and  on  the  third  or 
fourth  day  preceding  the  election,  the  said  Maguire  presented 
the  county  clerk    of    that  county  with  hi&  resignation  as  a 
candidate  for  the  office  to  which  he  had  been  duly  nominated, 
which  resignation  the  clerk  accepted.    The  clerk  then  made 
requisition  upon  the  secretary  of  state  for  additional  ballot 
paper  to  print  and  prepare  the  full  allotment  due  that  county 
as  shown  by  the  registration,  without  the  name  of  Maguire 
printed    thereon.    The   secretary   of   state    was   not   able   to 
furnish  him  with  a  sufficient  quantity  of  such  paper  to  print 
the  full  allotment  of  ballots  for  the  county,  but  did  supply  him 
with  sufficient  paper  to  print  a  number  of  ballots  largely  in 
excess  of  the  number  of  votes  cast  in  the  county.    The  clerk| 
acting  in  good  faith,  took  a  large  number  of  the  ballots  already 
printed,  containing  the  name  of  Maguire,  and  drew  red  lines 
with  ink  through  his  name  and,  together  with  the  /ballots  last 
prepared  without  the  name  of  Maguire  printed  thereon,  and  with 
those  with  the  name  of  Maguire  through  which  the  red  lines  had 
been  drawn,  supplied  the  various  election  officers  with  the  full 
allotment  of  ballots,  but  with  instructions  to  the  officers  not  to 
give  out  to  the  electors  any  of  the  ballots  bearing  the  red  lines 
until  after  the  others  had  been  exhausted. 

In  all  precincts  in  Storey  county,  excepting  Gold  Hill,  no 
ballots  were  cast  bearing  the  red  lines.  In  Qold  Hill  precinct 
the  greater  number  of  the  ballots  cast  were  those  last  prepared, 
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without  the  name  of  Maguire,  and  without  the  red  lines.  The 
election  officers  of  Gold  Hill  precinct  retnmod  nearly  two  hun- 
dred ballots  of  the  last  prepared  as  not  having  been  voted,  and 
etill  in  book  f onn.  About  fifty-five  of  ballots  bearing  the  red  line 
through  the  name  of  the  said  Magoire  were  east  and  counted  in 
Ck>ld  Hill  precinct  for  the  relator^  to  which  respondent  has  made 
objections. 

The  chief  purpose  and  object  of  {he  enactment  of  our  Austral- 
ian  ballot  law  were  to  prevent  fraud  and  corruption  at  the 
elections.  As  the  most  potent  means  for  this  purpose,  it  re- 
quires that  the  ballots  shall  be  printed  upon  the  same  kind  of 
paper  for  the  various  counties  and  precincts  of  the  state,  to  be 
furnished  by  ofiicers  authorized  in  the  matter  by  the  law.  Not 
only  is  uniformity  in  paper  required,  but  uniformity  ^•^  in 
printing  is  regarded  as  essential  to  secure  the  secrecy  of  the 
ballot,  through  which  fraud  and  corruption  are  to  be  prevented* 
In  keeping  with  these  requirements  of  the  law,  the  legislature 
required  that  the  elector  should  use  the  cross,  or  a  uniform 
system  of  marking  his  ballot,  as  indicating  his  choice  or  prefer- 
ence of  candidates,  in  a  booth  constructed  so  as  to  shield  him 
from  the  observance  of  persons  other  than  the  election  officers. 

In  other  words,  the  legislature  sought,  by  a  uniform  system 
of  voting,  including  a  uniform  kind  or  character  of  ballots,  and 
the  printing  of  the  same,  and  the  markings  made,  to  render  the 
ballots  cast  absolutely  secret    Therefore,  uniformity  in  kind 
or  character  of  paper  used  for  ballots  throughout  the  state, 
uniformity  in  printing  ballots  for  the  various  precincts  through- 
out the  state,  and  uniformity  in  the  character  of  markings,  as 
nearly  as  practicable,  by  all  electors,  are  the  very  foundation 
and  basis  of  our  election  law.    No  provision  is  made  whatever, 
in  direct  terms,  for  the  resignation  of  a  candidate  nominated 
for  a  public  office.    If  such  right  exists,  it  arises  solely  by  im- 
plication, under  a  strained  construction  of  the  latter  clauses  of 
section  7  of  the  Australian  ballot  law,  as  found  in  the  Statutes 
of  1893,  page  113.    If  the  clause  of  that  provision  by  impli- 
cation autiiorizes  the  resignation  of  a  candidate  for  office,  by  the 
same  rule  of  construction  must  it  be  said  that  the  resignation 
must  be  sent  to  the  convention  making  the  nomination,  or  a 
committee  appointed  by  such  convention,  with  delegated  author- 
ity to  fill  vacancies,  or  the  petitioners  nominating  such  can« 
didate. 

Whatever  view  may  be  taken  of  this  provision  of  the  law,  it 
is  evident  that  the  officer  is  authorized  to  print  or  write  only 
the  name  of  the  person  substituted  to  fill  the  vacancy  caused  by 
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Buch  resignation.  In  no  event  is  he  authorized,  directly  or  in- 
directly, to  make  other  changes  npon  the  face  of  the  printed 
ballot.  When  we  stop  to  consider  it — changes  necessary  to  be 
made  npon  the  tickets  of  the  entire  state,  caused  by  a  resigna-* 
tion  of  a  candidate  for  a  state  office — the  impracticability  of  this 
provision  of  the  law  is  clearly  made  apparent.  But,  be  the  opera- 
tion and  effect  of  this  provision  of  tiie  law  what  it  may,  it  i» 
clear  that  any  attempted  changes  in  the  face  of  the  ballot  aa 
printed,  whereby  more  than  one  **^  kind  of  c^cial  ballot  ia- 
prepared  and  distributed  to  a  precinct  of  the  coimty,  is  clearly 
in  conflict  with  the  spirit  and  letter  of  the  law  requiring  uniform- 
ity in  the  ballots.  Any  other  construction  placed  upon  the  law 
would,  in  case  of  numerous  resignations  made  immediately 
preceding  the  day  of  election,  confer  authority  upon  the  officer  b> 
erase  from  a  part  of  the  printed  ballots  of  any  precinct  the 
names  of  different  candidates  for  various  offices,  with  different 
colored  inks  or  pencils,  and  thus  render  it  possible  to  have  cast 
in  such  precinct  different  official  ballots,  distingui^ble  upon 
their  faces,  and  only  dependent  as  to  number  upon  the  excesa 
of  the  quantity  of  official  ballot  paper  which  may  remain  in  the 
hands  of  the  secretary  of  state  after  making  the  proper  allotment 
to  the  various  counties. 

If  two  kinds  of  ballots  can  be  used  in  the  same  precinct^  thcn^ 
under  like  conditions,  many  different  kinds  and  forms  can  like- 
wise be  used,  and  the  basis  of  the  law  thereby  destroyed,  leaving 
its  provisions  a  dead  letter  upon  the  books.  That  this  uniform* 
ity  in  ballots  might  be  effectual,  and  the  voter  also  protected 
in  his  constitutional  right,  and  to  meet  the  contingency  arising 
from  the  facts  in  this  case,  the  legislature  has  made  ample  pro- 
vision. It  is  provided  by  section  16  of  the  act  that:  "In  case 
of  prevention  of  an  election  in  any  precinct  by  reason  of  the 
loss  or  destruction  of  the  ballots  intended  for  that  precinct,  or 
for  any  other  cause,  the  inspector  or  other  election  office  for 
the  precinct  shall  make  an  affidavit  setting  forth  the  fact  and 
transmit  it  to  the  governor  of  the  state*  Upon  reo^pt  of  such 
affidavit,  and  upon  the  application  of  any  candidate  far  any 
office  to  be  voted  for  by  the  voters  of  suc^  preeinet  the  governor 
shall  order  a  new  election  in  such  precinct'' :  Laws  1.891,  p.  43w 

It  will  be  thus,  seen  that  had  the  secretary  of  state  ne  baUot 
paper  whatever,  and  had  the  resignation  of  ICagmlre  been  proper^ 
and  had  it  been  necessary  to  prepare  and  print  ballots  upon 
official  ballot  paper,  and  in  the  foim  isequixed  foir  CUdd  HiU 
precinct,  the  voters  of  that  precinct,  xxpoa.  the  showing  reqiuxBd^ 
could  have  hud  an  opportmuty  of  eacpreasin^  tbeu:  dipketix  Vijt 
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and  all  candidates  for  office  at  a  different  time  and  in  due  form 
of  law.    We  must  therefore  conclude  that,  rather  than  destroy 
the  spirit  of  the  law — rather  than  ^®*  destroy  its  substance — 
where  ample  provision  is  m;ade  for  the  protection  of  the  elector 
in  his  rights  and  for  the  protection  of  the  candidates  in  their 
rights,  these  ballots  bearing  the  red  lines  mujst  be  excluded.    It 
is  claimed  that  this  qodstion  haa  been  practically  settled  the 
other  way  by  the  decision  of  this  court  in  Sweeney  v.  Hjul,  23 
Nev.  409,  48  Paa  1036,  49  Pac  169,  and  in  passing  upon  the 
demurrer  ol  the  relator  to  that  of  respondent's  answer  in  this 
action  invoMog  the  validity  of  the  ballots  cast  in  Beno  precinct. 
This  claim  is  not  tenable.     All  the  ballots  in  Eureka  county 
passed  upon  in  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac.  1036,  49 
Pac.  169,  and  all  the  ballots  voted  in  Beno  precinct  and  passed 
tipon  by  the  court  in  this  action,  were  uniform — had  printed 
thereon  the  names  of  all  the  candidates.    In  this  action  the 
ballots  under  consideration  have  been  cast  in  the  same  precinct, 
with  the  name  of  Maguire  printed  thereon,  with  red  lines  drawn 
through  the  same,  and  other  ballots  have  been  cast  in  the  same 
precinct,  as  official,  without  the  name  of  Maguire  printed  there- 
on, and  without  the  red  lines  thereon.    In  other  language,  the 
ballots  cast  in  Eureka  county  and  in  Beno  precinct  were  uni- 
f onn,  and  in  strict  accordance  with  the  spirit  and  letter  of  the 
law. 

In  Bullion  precinct,  in  Lander  county  (overlooked  in  its 
proper  place  in  the  preparation  of  the  opinion),  the  relator 
gains  one  vote  over  the  official  count  In  East  Fork  or  Garduer- 
ville  precinct,  of  Douglas  county,  the  relator  gains  one  vote 
over  the  official  count. 

We  believe  it  proper  to  suggest  that  certain  amendments  to 
the  law  as  it  exists  will  obviate  many,  if  not  all,  of  the  objections 
made  to  the  validity  of  the  ballots.  It  is  impossible,  under  the 
present  system  of  marking  with  a  pencil,  to  obtain  uniformity 
in  form  of  markings.  This  difficully  can  be  overcome  by  require 
ing,  as  in  other  states,  that  the  markings  shall  be  made  with  a 
rubber  stamp.  Many  objections  were  also  made  to  ballots  be* 
cause  of  writii^  thereon  made  by  election  officials.  This 
ahould  be  strictly  prohibited  by  the  law,  except  in  case  of  re- 
jeeted  baUota,  and  in  tJtoso  cases  the  inspectors  should  be  re- 
quired i»  certify  over*  th^  names^  upon  the  back  of  the  ballot> 
that  it  waa.  rejected  by  them  in  the  count,  briefly  stating  their 
reasona  thcnfor.  We  aJUo  sugcset  that  the  law  be  so  amended  as 
to  require,  in  £reet  ^^^  and  speeifie  terma,  the  place  or  position 
wjbase.  tbe;  elector  shall  make  hia  cross  aa  indicating  his  choice 
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of  can  'In tea.  With  these  amendments,  the  law  which  has  been 
«o  ben*  i>(-ial  in  its  results,  and  accomplished  so  much  for  the 
purification  of  our  elections,  would  be  nearly  perfect,  and  nearly, 
if  not  quite,  all  vexatious  litigation  which  has  grown  up  by 
ireason  of  these  defects  avoided. 

It  is  gratifying  to  be  able  to  state  that  in  this  protracted  pro* 
needing,  in  which  the  xespective  counsel  spared  fieither  time 
nor  energy  in  their  efforts  to  present  to  the  court  such  facts,  if 
existing,  as  would  impeach  the  integrity  of  the  votes  cast  for  the 
opposing  candidate  in  the  several  counties,  no  evidence  was 
found  to  cast  a  suspicion  upon  the  good  faith  or  integrity  of 
any  candidate,  officer,  or  elector.  It  clearly  appears  that  said 
election  was  entirely  free  from  bribery,  intimidation,  and  coer- 
cion, which  it  is  said  prevail  at  elections  in  other  states.  ^Rie 
illegal  markings  found  upon  ballots  which  necessitated  their 
rejection  in  this  case  resulted  from  the  carelessness  of  Yoten» 
and  the  lack  of  paying  attention  to  the  simple  mandatory  pro- 
Tisions  of  the  statute. 

Finally,  the  court  finds  from  the  evidence  that  Beinhold 
Sadler,  IJie  respondent,  received  at  said  election  for  the  office  of 
governor  of  the  state  of  Nevada  three  thousand  four  hundred 
and  forty-six  legal  votes,  and  no  more;  that  William  McMillan, 
the  relator,  received  at  said  election  for  the  said  office  three 
thousand  three  hundred  and  eighty-three  legal  votes,  and  no 
more ;  and,  as  conclusions  of  law,  the  court  finds  that  said  Bein- 
hold Sadler  was  duly  elected  to  said  office  for  the  term  of  four 
years  from  the  first  Monday  in  January,  A.  D.  1899,  and  is  now 
•entitled  thereto,  and  that  he  be  entitled  to  a  judgment  to  that 
•effect,  and  judgment  against  said  William  McMillan,  the  relator^ 
for  his  costs  expended  in  this  proceeding. 
Judgment  is  ordered  to  be  entered  accordingly. 


ELECTIONS.— MARKS  UPON  THE  PACE  OP  BALLOTS  made 
accidentally  and  not  to  indicate  the  voter,  and  changes  tor  which 
M  reasonable  explanation  consistent  with  honesty  and  good  faith, 
either  appears  on  the  ballots  or  is  shown  by  proof,  do  not  invalidate 
them:  Coughlin  v.  McEIroy,  72  Conn.  99,  77  Am.  St  Rep.  801,  43 
Atl.  854.  See,  farther,  the  monographic  note  to  Taylor  v.  Bleakley, 
49  Am.  St  Rep.  240-249,  on  the  e£fect  of  distinguishing  marks  on 
^ballots. 

ELECTION  LAWS.— COURTS  WILL  OONSIDER  the  chief  pur^ 
pose  of  election  laws  so  far  as  to  obtain  a  fair  election  and  honest 
return  as  paramount  in  importance  to  minor  requirements  which 
prescribe  the  formal  steps  to  reach  that  end;  and  in  order  not  to 
•defeat  the  main  design,  are  frequently  led  to  ignore  such  irregolarl* 
ties  as  are  free  from  fraud  and  have  not  interfered  with  a  full  and 
fair  expression  of  the  voter's  will:  Bowers  v.  Smith,  HI  Ma  4S,  3S 
Am.  St.  Rep.  491,  20  S.  W.  lOL    Statutes  tending  to  Umit  the  dtl- 


Jan.  1900.]  Ez  parte  Dbla.  608 

sen  fn  the  ezerdee  of  tbe  right  to  vote  shonld  be  constraed  UheraU  j 
In  his  favor:  State  y.  Saxon,  80  Fla.  668,  82  Am.  8t  Bep.  46,  12 
Sonth.  218.  Statutes  relating  to  the  mode  of  procednre  In  elections, 
and  to  the  record  and  retnm  of  results,  are  directory  merely:  State 
T.  Bnssell,  84  Neb.  116»  88  Am.  St  Bep.  625,  61  N.  W.  466.  ProTl* 
■Ions  that  the  voting  marks  on  ballots  shall  be  in  ink  are  directory: 
State  ▼.  BnsseU,  84  Neb.  116.  83  Am.  St  Bep.  625,  61  N.  W.  466.  On 
the  general  statutory  reqnirements  as  to  marking  ballots,  see  the 
note  to  Taylor  t.  Bleakley,  49  Am.  St  Bep.  240-248;. 


EX  PABTB  DBLA« 

[26  Nov.  846,  60  Pac.  217.] 

GBIMINAIi  LAW— BIQHT  TO  HOLD  PBISONBB.— BSCIT- 
ALS  IN  A  OOMMITMBNT  as  to  mere  matters  of  procedure,  and 
which  are  no  part  of  the  Judgment  do  not  affect  or  Impair  the  right 
of  a  warden  to  detain  a  prisoner. 

CBIMINAL  LAW  —  JUDGMENT  —  COMMITMENT.—  THE 
TWO  ESSENTIALS  to  a  valid  Judgment  of  conviction,  and  a  pro- 
cess of  commitment  issued  thereon,  are  the  statement  defining  the 
punishment  and  the  statement  of  the  offense  for  which  the  punish- 
ment is  inflicted. 

HABEAS  COBPUS.-THE  JUBISDICTION  OF  A  COUBT 
or  Judge  to  render  a  particular  Judgment  or  sentence  by  which  a 
person  is  imprisoned,  is  always  a  proper  subject  of  Inquiry  on 
habeas  corpus. 

HABEAS  COBPUS--QUESTIONS  TO  BE  DETEBMINED.— 
While  a  court  on  habeas  corpus  has  no  power  to  inquire  into  mere 
irregularities  of  procedure  which  are  properly  reviewable  on  ap- 
peal, it  will  inquire  into  the  Jurisdiction  of  the  court  rendering  the 
Judgment  to  ascertain  whether  it  is  void  for  want  or  excess  of 
Jurisdiction,  and  to  ascertain  whether  the  process  issued  on  such 
Judgment  under  which  the  petitioner  is  held  is  also  void. 

CBIMINAL  LAW  —  MUBDEB  —  STATUTE  FIXING  DE- 
6BEES  OF.— A  statute  which  makes  all  murder  committed  in  the 
perpetration  of  arson,  rape,  robbery,  or  burglary  murder  in  the  first 
degree,  does  not  create  a  new  crime,  but  merely  makes  a  distinction 
with  a  view  of  different  degrees  of  punishment  based  upon  different 
grades  of  crime. 

CBIMINAL  LAW  —  MUBDBB  —  PBEMEDITATION  —  AT- 
TEMPT  TO  COMMIT  OTHEB  FELONY.— The  perpetration  of,  or 
the  attempt  to  perpetrate,  arson,  rape,  robbery,  or  burglary,  during 
which  a  homicide  is  committed,  stands  In  lieu  of  premeditation  and 
deliberation  otherwise  necessary  to  constitute  murder  in  the  first  de* 


CBIMINAL  LAW— INDICTMENT  FOB  MUBDEB— CON- 
VICTION OF  BAPB.— UNDEB  A  CONSTITUTION  providing  that 
no  person  shall  be  tried  for  a  capital  or  other  infamous  crime  except 
on  presentment  or  indictment  of  a  grand  Jury,  a  person  who  has 
been  Indicted  and  tried  for  murder  cannot  be  convicted  of  the 
crime  of  rape. 
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A.  T.  McCroiRan,.  for  the  petitioner. 
W.  D.  Jones,  attonxey  general,  contnu 

^^'^  MASSEY^  X  a%«  facts  ahowa  Ij  fbA  petition,  the  n»- 
turn  of  the  warden,  and  otherwise,  are  all  conceded.  It  waa 
shown  that  the  petitioner  was  indicted  h;  the  grand  jnrT*  of 
Lincoln  county  on  the  thirty-first  day  of  October,  1895,  for  the 
crime  of  murder  committed  on  the  thirteenth  day  of  October, 
1895;  that  he  was  tried  therefor  on  the  thirteenth  day  of  No- 
vember, 1895,  in  the  district  court  of  the  fourth  judicial  district 
of  the  state  of  Nevada,  in  and  for  Lincoln  county,  by  a  jury, 
and  convicted  of  the  crime  of  rape ;  that  on  the  sixteenth  day  of 
November,  1895,  he  was  sentenced  tor  serve  a  term  of  twenty 
years  in  the  state  prison,,  upon  a  judgment  based  upon  said 
verdict  coavicting  him  of  the  crime  of  rape.  The  indicbnent 
upon  which  he  was  tried  charges  him  with  hftving  cconmitted 
the  crime  of  murder  in  the  perpetration  of  rape  upon  one  Idza, 
an  Indian  girl  under  the  age  of  fourteen  years.  The  commit- 
ment set  up  in  the  return  of  the  warden,  after  properly  stating 
the  court  and  cause,  recites:  ^^^  ^^This  being  tiiie  time  set  for 
passing  sentence,  the  defendant,  with  his  attorney,  P.  X.  Murphy, 
Esq.,  together  with  the  district  attorney,  T.  J.  Osborne,  Esq., 
are  in  court.  The  defendant^  Joseph  Dela,  was  then  informed 
by  the  court  of  an  indictm^ot  having  been  found  against  him 
by  the  grand  jury  of  Lincoln  county,  state  of  Nevada,  on  October 
3 1,  A.  D.  1896,  for  the  crime  of  murder,  allegect  to  ha've  been  com* 
mitied  on  or  about  the  thirteenth  day  of  October,1895,at  the  saif 
Lincoln  county,  and  the  state  of  Nevada;  of  his  arraignment 
thereon  on  tiie  fourth  day  of  November,  A.  D.  1895 ;  of  hia  plea 
of  not  guilty  aa  charged  in.  the  indictment. on.  the  fourth,  day  of 
November,  A^  D.  Id95,.  amd  of  aaid  plea. being  duly  Altered;  of 
his  trial  and  the  verdict  of  the  jury  on  the  fourteenth,  day  of 
November,  A.  D.  1895.  The  defendant  was  iiien  asked  by  the 
court  if  he  had  any  legal  cause  to  show  wh.y  judgment  should  not. 
be  pronounced  against  him;  no  legal  cause  appearing,  oc^faebig 
shown  to  the  court  why  judgment  should  not  Be  pronoonced  in 
this  case,,  the  court  rendered  Its  judgment,. and  *it  is  ordered 
adjudged,  aiiddeoreBd.thatyoti^.Jo6ephI>ekybe:pnnifll2ed  forr the. 
crime  of  which  yott  barebeen  convicted' in' this' eefort,  by  b«y 
incarcerated  in.  the. state  prison,  of. the.state  of  Nevada  for  ttie^ 
term:  oi.  twenty  yeavL  Drfendnnt  isi nsmanded!  to  the  mstoif 
of'  the  sherift*  *• 

The.  ckrk  of.  the.  conit.  certiflbs.  that  Ifie  fbrmxihz  la*  m  Ml, 
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true,  and  correct  copy  of  ike  <u:igi2Mil  judgment  in  tke  case  of  the 
state  of  Nevada  against  Joseph  Dek. 

The  verdict  returned,  after  sseciting  the  court-  and  cause,  is 
as  follows:  '^e,  -the  jury  in  the  above-entitled  action,  £nd  the 
defendant  guilty  of  jmpe.    I.  N.  Garrison,  Foreman.^' 

The  petitlonfir  'ekims  .that  xoaider  the  ahowing  made  by  the 
petition,  return  of  the  warden,  and  the  record,  the  court  exceeded 
its  jurisdiction  in  renderii^  the  judgment  and  imposing  the 
sentence,  and  it  is  therefore  oniU  and  ¥oid,  and  that  the, process 
issued  theiQon  does  iM)t  warrant  his  detoition. 

Against  this  daim  it  is  contended  that  the  oonmiitment  set 
up  in  the  retnni  of  the  warden  shows  that  the  petitioner  is  re- 
strained of  his  liberty  puimiant  to  a  valid  judgment  of  a  com* 
petent  court  of  criminal  jurisdiction,  and  a  valid  process  issued 
thereon ;  thut  the  «oart  had  juiisdlcticn  of  the  person  of  the  peti- 
tioner and  the  subject  matter,  namely,  the  *^*  crime  of  murder, 
charged  in  the  indictment;  and  that  such  showing  not  only 
authorizes  his  detention^  but  is  conclusive^  and  cannot  be 
attacked  or  impeached  on  habeas  corpus.  Is  the  commitment 
valid,  and  does  it  ahow  a  valid  judgment  of  a  court  of  com- 
petent jurisdiction  ? 

By  section  450  of  our  Criminal  Procedure  (Gen.  Stats.  4330) 
it  IS  required  that,  when  judgment  upon  a  conviction  is 
rendered,  the  derk  shall  enter  the  same  in  the  minutes,  stating 
briefly  the  offense  for  which  the  conviction  has  been  had,  and 
shall  within  five  days  annex  together  and  file  the  following 
papas,  which  diall  constitute  the  record  of  the  action:  1.  A 
copy  of  the  minutes  of  any  challenge  which  may  have  been 
interposed  by  tbe  defendant  to  the  panel  of  the  grand  jury,  or 
any  individual  grand  juror,  and  the  proceedings  thereon;  2. 
The  indictment  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer;  3.  A  copy  of  the  minutes  of  any  challenge  which 
niay  have  been  interposed  to  the  panel  of  the  trial  jury,  or  an 
individual  juror,  and  the  proceedings  thereon;  4.  A  copy  of 
the  minutes  of  the  trial ;  5.  A  copy  of  the  minutes  of  the  judg- 
ment; .6.  The  bill  id  exoq>tions,  if  there  be  one;  7.  The  written 
charges  asked  of  the  eoarty  if  there  be  any. 

By  section  4&1  of  the  Bame  act  it  is  provided  that  a  certified 
copy  of  .the  enti^  CMf  ilie  judgment,  as  required  in  section  450, 
supra,  shall  be  furnished  forthwith  to  the  officer  whose  duty 
it  is  to  execute  the  judgment,  and  that  no  other  warrant  or 
authority  is  neeeseaiy  to  justify  or  require  the  execution  thereof 
txoept  whoi  judgment  of  death  is  rendered. 
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We  have,  then,  before  na,  aa  a  part  of  the  warden'a  return,  a 
full  and  complete  copy  of  the  judgment.  In  one  essential 
matter  it  faiU  to  comply  with  the  requirements  of  section  450. 
It  does  not  briefly^  or  in  any  manner^  state  the  offense  for  which 
the  petitioner  had  been  convicted.  We  cannot  know,  nor  can  the 
warden  know,  therefrom,  the  offense  for  which  the  prisoner  was 
convicted  and  committed. 

It  appears  from  the  judgment  tbat  the  petitioner  was  con- 
victed of  some  crime,  but  it  is  left  to  be  surmised  what  the 
crime  is.  It  might  be  claimed,  as  it  was  claimed  on  the  argu- 
ment, that  the  recitals  of  the  commitment  at  the  time  of  passing 
sentence,  to  the  effect  that  the  court  informed  the  ••**  petitioner 
of  the  finding  of  the  indictment  against  him  for  murder,  of  his 
arraignment,  plea,  trial,  and  of  the  verdict,  were  suffidoit  to 
raise  a  presumption  that  he  had  been  convicted  of  the  crime  of 
murder  in  the  second  degree.  But  these  recitals  are  no  part  of 
the  judgment,  and  are  only  in  keeping  with  the  requirements  of 
a  preceding  section  of  the  same  act  (section  444)  as  to  mere 
matters  of  procedure,  and  not  of  substantive  law,  which,  if  not 
included  in  the  commitment,  would  not  affect  or  impair  the  right 
of  the  warden  to  detain  the  petitioner.  This  has  been  practi- 
cally so  held  by  this  court 

In  Ex  parte  Salge,  1  Nev.  453,  it  was  held  that  a  commitment 
which  was  a  certified  copy  of  the  judgment,  reciting  court  and 
cause,  and  the  sentence  defining  the  punishment,  and  a  state- 
ment of  the  offense  for  which  the  punishment  is  inflicted,  was 
a  sufficient  warrant  for  holding  a  petitioner,  and  was  a  sufficient 
judgment. 

In  California,  under  a  similar  statute,  the  same  rule  prevaila. 
In  the  case  of  In  re  Bing,  28  Cal.  253,  the  supreme  court  of 
that  state  held  that  a  certified  copy  of  a  judgment  in  the  hands 
of  the  warden  as  a  commitment,  which  failed  to  state  the  offense 
for  which  the  prisoner  had  been  convicted,  was  not  sufficient 
to  warrant  his  detention,  but  refused  to  discharge  him  because 
it  was  shown  that  the  judgment  entered  in  the  minutes  of  the 
court  imder  the  requirements  of  the  statute  did  contain 
such  statement,  and  could  readily  be  obtained.  The  supreme 
court  of  that  state  has  in  later  cases  followed  the  rule  laid  down 
in  the  case  cited:  Ex  parte  Baye,  63  CaL  492;  Ex  parte  Will- 
iams, 89  Cal.  421,  26  Pac.  887. 

This  court  has  also  held  a  judgment  of  conviction  void  in 
proceedings  on  habeas  corpus,  for  uncertainly  in  defining  the 
time  for  which  the  defendant  was  sentenced  to  prison :  Ex  parte 
Roberts,  9  Nev.  44, 16  Am.  Rep.  1. 
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It  therefore  appears  from  the  statute  and  these  decisions  that 
there  are  two  essentials  to  a  valid  judgment  of  conviction^  and 
a  process  of  commitment  issued  thereon,  namely,  the  statement 
defining  the  pimishment,  and  the  statement  of  the  offense  for 
which  the  punishment  is  inflicted. 

We  are  unahle  to  see  why  a  judgment  or  commitment  •** 
should  be  held  insufficient  for  the  omission  of  one  essential,  and 
sufficient  in  case  of  the  omission  of  the  other. 

Are  the  recitals  of  the  commitment,  showing  a  judgment  of  a 
court  having  jurisdiction  of  the  offense  charged  and  of  the  per- 
son of  the  petitioner,  conclusive  of  the  legality  of  the  imprison* 
ment,  and  can  it  not  be  attacked  or  impeached  on  habeas  corpus? 
By  section  15  of  the  act  regulating  proceedings  on  habeas  corpus 
(Gen.  Stats.  3685),  it  is  provided  that  the  party  brought  before 
the  judge  on  the  return  of  the  writ  may  deny  or  controvert  any 
of  the  material  facts  or  matters  set  forth  in  the  return,  or 
except  to  the  suffici^ncy  of  the  same,  or  allege  any  fact  to  show 
that  either  his  imprisonment  or  detention  is  unlawful,  or  that 
he  is  entitled  to  his  discharge.  But  this  claim  of  conclusiveness 
is  based  upon  a  subsequent  section  of  the  same  act  (Oen.  Stats. 
3689),  providing  that  it  shall  be  the  duty  of  the  judge,  if  the 
time  during  which  the  party  may  legally  be  detained  in  custody 
has  not  expired,  to  remand  such  party,  if  it  shall  appear  that 
he  is  detained  in  custody  by  virtue  of  the  final  judgment  or 
decree  of  any  competent  court  of  criminal  jurisdiction,  or  of 
any  process  issued  upon  such  judgment  or  decree,  or  in  cases  of 
contempt  of  court  This  section  does  not  prescribe  the  method 
by  which  such  fact  shall  be  made  to  appear,  and  we  must  con* 
dude  that  such  showing  was  intended  to  be  made  according  to 
the  usual  method  of  procedure  in  civil  actions;  that  is,  by  the 
record  of  the  case.  Construing  this  section  with  section  15, 
supra,  and  with  the  immediately  succeeding  section,  we  think 
it  was  clearly  intended  that  the  jurisdiction  of  the  court  should 
be  a  matter  to  be  properly  inquired  into  on  habeas  corpus. 

This  not  only  appears  to  be  the  rule  of  our  statute,  but  we 
believe  it  is  the  rule  generally,  and  is  sustained  by  a  large 
number  of  well-considered  cases  of  the  courts  of  other  states, 
and  of  the  supreme  court  of  the  TTnited  States. 

''The  jurisdiction  of  a  court  or  judge  to  render  a  particular 
judgment  or  sentence  by  which  a  person  is  imprisoned  is  always 
a  proper  subject  of  inquiry  on  habeas  corpus'':  9  Ency.  of  PL 
ft  Pr.  1060. 

In  one  case  the  supreme  court  of  the  state  of  New  York  "^ 
psfwiing  upon  the  precise  question  raised  here,  namely,  the  con- 
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clusivenesB  of  the  diowixig  made  in  the  eonumiment  by  the  re- 
turn of  the  waideot  held  that  the  petitkmer  could  impeach  fis 
recitalB  in  the  oommitment,  basing  this  condueion  upon  the 
just  and  logical  leaaon  that»  it  being  the  office  of  ttie  writ  to  ascer- 
tain whether  the  prisoner  is  unlawfully  imprifloned,  th€te  would 
otherwise  be  no  method  of  showing  the  wast  or  exeesB  of  juria- 
diction  in  the  oourt  rendering  the  Judgment:  In  re  Dnrine^  21 
How.  Pr.  80. 

In  a  later  oase  the  court  of  appeak  of  the  same  atale  ez« 
haustively  discusses  and  reyiews  the  principle  inyolyed^  and  eon- 
eludes:  ^'If  the  process  is  yalid  on  its  face,  it  will  be  deemed 
prima  facie  legal,  and  the  prisoner  must  assmne  the  burdea 
of  impeaching  its  yalidity  by  showing  a  want  of  jurisdiction. 
Error,  irregularity,  or  want  of  f onn  is  no  objection,  nor  is  any 
defect  which  may  be  amended  or  remedied  by  the  court  from 
which  it  issued.  If  there  was  no  legal  pow^  to  raider  flie 
judgment  or  decree  or  issue  the  process,  th^  was  no  competent 
court,  and  consequently  no  judgment  or  process.  All  is  coram 
non  judice  and  yoid'^:  People  y.  Lisoomb,  60  N.  Y.  571,  19 
Am.  Bep.  211. 

A  yery  full  discussion  of  the  doctrine  will  also  be  fonnd  in 
Ex  parte  Lange,  18  Wall.  163.  The  supreme  court  of  GaUfomis 
has  practically  held  to  the  same  effect  The  same  doctrine  is 
held  to  be  the  law  by  this  court  in  Ex  parte  Winston,  9  Ney.  74^ 
We  must,  therefore,  conclude  that,  while  the  court  on  habeas 
corpus  has  no  power  to  inquire  into  mere  irregularities  or  errozs 
growing  out  of  methods  of  procedure  which  are  properly  re- 
viewable on  appeal,  yet,  under  a  proper  case,  it  will  in  such,  pro- 
ceedings inquire  into  the  jurisdiction  of  the  court  rendering  the 
particular  judgment^  to  ascertain  whether  such  judgment  is 
yoid  for  want  or  excess  of  jurisdiction,  and  to  ascertain,  in  like 
manner,  whether  the  process  issued  upon  such  judgment  under 
which  the  petitioner  is  held  is  also  yoid. 

The  petitioner  was  indicted  for  the  crime  of  murder,  alleged 
to  haye  been  committed  in  the  perpetration  of  the  crime  of  rape. 
He  was  tried  for  the  crime  of  murder.  The  jury  returned  a 
yerdict  which  in  direct  terms  oonyicts  him  of  tb^  crime  of  rape; 
The  court  sentenced  him  to  twenty  ^^  years'  imprisoinment 
for  the  commission  of  the  crime  of  which  he  had  been  6(myicted. 

Murder  is  defined  by  our  statute  (Gen.  Stats^  4579)  aa  the 
unlawful  killing  of  a  human  being  with  malice  afor^oughl^ 
either  express  or  implied.  The  unlawful  killing  may  be  effected 
by  any  of  the  yarious  means  by  which  death  may  be  oocaaioned. 

By  section  17  of  the  act  (Gen.  Stats.  4581)  it  is  pioride^ 


Jan.  1900.]  £x  pabte  Deuu  609 

among  ather  jnatteiB^  that  all  murder  which  shall  be  perpetrated 
by  means  of  poison  or  lying  in  wait,  torture,  or  by  any  other  kind 
of  willful,  deliberate,  and  premeditated  killing,  or  which  shall 
be  committed  in  the  perpetration,  or  attempt  to  perpetrate,  any 
arson,  rape,  robbery,  or  burglary,  shall  be  deemed  murder  in  the 
first  degree,  and  shall  be  punished  by  the  death  of  the  person 
<^mmitting.  By  section  412  of  the  Criminal  Procedure  (Oen. 
Stats.  4292)  it  is  provided  that  in  all  cases  the  defendant  may 
be  found  guilty  of  any  oftense,  the  commission  of  which  is 
necessarily  included  in  that  with  which  he  is  charged  in  the 
indictment,  or  may  be  found  guilty  of  an  attempt  to  commit  the 
erime  charged.  We  presume  the  judgment  of  the  court,  im- 
prisoning the  petitioner,  was  based  upon  this  section  of  the 
atatute. 

It  is  hardly  necessary  to  discuss  the  question  as  to  whether 
or  not  the  crime  of  rape  is  necessarily  included  in  the  crime  of 
murder.  Murder  is  a  distinct  class  of  offense  under  our  law* 
It  is  a  generic  offense.  Bape  is  of  another  class.  It  also  is 
a  generic  offense. 

The  legislature,  in  passing  the  act  making  all  murder  which 
shall  be  committed  in  the  perpetration  of  arson,  rape,  eta, 
murder  in  the  first  degree,  did  not  create  a  new  crime,  but 
merely  made  a  distinction  with  a  yiew  of  different  degrees  of 
punishment,  based  upon  different  grades  of  crime. 

It  was  not  necessary  at  common  law  to  even  charge  that 
murder  was  committed  in  the  perpetration  of  another  crime,  and 
it  was  sufficient  to  charge  it  in  the  common  form;  and,  upon 
proof  that  the  crime  was  committed  in  the  perpetration  of  an- 
other crime,  such  proof  stood  in  lieu  of  the  proof  of  malice 
aforethought.  This  doctrine  is  sustained  by  ample  authority 
of  the  courts  of  other  states  under  statutes  similar  to  ours. 

^^  In  State  t.  Meyers^  99  Mo.  118,  12  S.  W.  516,  it  is 
said  by  the  court:  '^The  perpetration  or  the  attempt  to  per- 
petrate any  of  the  felonies  mentioned  in  the  statate  during 
which  attempt,  etc.,  the  homicide  is  committed,  stands  in  lieu 
"Of,  and  is  the  legal  equivalent  of,  that  premeditation,  delibera- 
tion, etc.,  which  otherwise  are  necessary  attributes  of  murder  in 
the  first  d^ree.''  To  the  same  effect  are  the  following  author^ 
ities:  People  t.  Giblin,  116  N.  T.  197,  21  N.  B.  1062;  State  v. 
Johnson,  72  Iowa,  400,  34  N.  W.  177;  Titas  t.  State,  4'9  N.  J. 
L.  36,  7  AtL  621;  Commonwealth  i.  Flanagan,  7  Watts  &  S. 
418. 
It  is  conceded  that  the  court  had  jurisdiction  ot  the  person 
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of  the  petitioner^  and  jurisdiction  of  the  subject  matter^  namely, 
the  crime  of  murder,  of  which  he  was  charged.  It  is  also  con- 
ceded that  the  court  had  jurisdiction  to  try  and  punidi  a  pa- 
Bon  charged  with  rape.  But  can  we  hold,  under  the  showing 
made  by  the  record,  that  the  court  had  jurisdiction  to  render 
the  judgment  of  imprisonment  in  this  particular  case? 

It  is  not  sufiBcient  to  say  that  as  the  court  has  jurisdiction 
of  the  person,  and  jurisdiction  to  try,  convict,  and  punish  for 
certain  crimes,  it  necessarily  has  the  jurisdiction  oyer  the  sub- 
ject matter  in  a  particular  case. 

The  exercise  of  jurisdiction  in  this  and  all  cases  of  felony 
depends  upon  certain  indispensable  conditions  and  require- 
ments, the  absence  of  which  renders  the  action  of  the  court 
not  merely  irregular^  erroneous,  and  voidable,  but  absolutely 
void.  By  section  8,  article  1,  of  the  constitution,  it  is  pro- 
vided, in  prohibitive  terms,  among  other  matters,  that  a  person 
shall  not  be  tried  for  a  capital  or  other  infamous  crime  (ex* 
cept  in  certain  specified  cases,  of  which  the  case  at  bar  is  not 
one),  except  on  presentment  or  indictment  of  a  grand  jury, 
and  that  a  person  shall  not  be  deprived  of  his  life,  liber^,  or 
property  without  due  process  of  law.  Can  it  even  be  pretended 
that  the  court,  in  the  face  of  these  direct  and  prohibitive  terms 
of  the  constitution,  could  render  a  valid  judgment  of  imprison- 
ment for  an  offense  of  which  it  has  jurisdiction,  without  pre- 
sentment or  indictment  charging  the  particular  offense  ?  Would 
not  the  action  of  the  court  in  such  proceeding  be  utterly  void, 
because  of  excess  of  jurisdiction,  and  because  it  ^^^  deprived  the 
party  of  his  liberty  without  due  process  of  law? 

The  question  involved  is  not  one  of  irregularity,  growing  out 
of  rules  of  procedure,  but  is  one  of  substantive  law,  based  upon 
the  direct  terms  of  a  constitutional  guaranty.  It  is  claimed 
that  the  record  shows  that  the  prisoner  was  indicted,  tried,  con- 
victed, and  sentenced  for  the  crime  of  murder.  By  supplying 
presumptive  facts,  this  contention  is  probably  correct;  but  the 
proven  facts  of  tiie  record  contradict  and  impeach  these  pie* 
sumptions,  and  show  conclusively  that  the  petitioner  was  con- 
victed of  the  crime  of  rape — a  crime  for  which  he  was  neither 
indicted  nor  tried,  and  of  which  he  could  not  have  been  con- 
victed under  the  cliarge  contained  in  the  indictment 

Finally,  we  conclude  that  in  a  proceeding  on  habeas  corpus, 
where  it  is  shown  by  the  return  that  the  petitioner  is  detained 
by  virtue  of  a  process  issued  upon  a  judgment  of  a  competent 
court  of  criminal  jurisdiction,  such  showing  is  prima  fade  only 
of  the  fact,  and  may  be  attacked  or  impeached  by  the  record  of 
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the  action,  for  the  purpose  of  showing  such  excesa  or  want  of 
jurisdiction  of  the  court  or  oflScer  rendering  or  issuing  the 
same  as  to  make  its  action  absolutely  void,  and  that  where  the 
record  shows  such  excess  of  jurisdiction^  or  such  want  of  juris- 
diction^ as  to  render  the  judgment  or  process  Toid,  the  petitioner^ 
under  such  showing,  is  entitied  to  his  discharge. 

Believing  the  judgment  in  this  case  to  he  void  because  the 
court  had  no  jurisdiction  of  the  subject  matter — ^that  is,  of 
the  crime  for  which  he  was  convicted — ^for  the  reason  that  the 
defendant  was  neither  indicted  nor  tried  for  the  crime  of  rape^ 
and  that  the  execution  of  the  judgment  deprives  the  petitioner 
of  his  liberty  without  due  process  of  law,  the  commitment  is- 
sued on  said  judgment  does  not  justify  his  further  detention^ 
and  he  will  accordingly  be  discharged. 


HABBA8  CORPUS. -THB  JURISDIOTIOM  of  the  tribunal 
whose  Judgment  Is  Involyed  may  be  inquired  into  at  all  times  on 
habeas  corpus:  State  v.  Einmore,  04  Minn.  185,  40  Am.  St.  Rep.. 
305,  55  N.  W.  8S0.  See,  also.  Ex  parte  Tinsley,  87  Tez.  Or.  Rep.. 
517,  66  Am.  St  Rep.  818,  40  S.  W.  806. 

HABBAS  OORPUS.— M£>RB  BRRORS  AND  IRREOULARITIBS: 
hi  court  proceedings  are  not  reviewable  on  habeas  corpus:  In  re 
Black,  52  Kan.  64,  89  Am.  St  Rep.  331,  84  Pac.  414;  In  re  Fanton, 
55  Neb.  703,  70  Am.  St  Rep.  418,  76  N.  W.  447.  The  writ  cannot 
have  the  force  and  operation  of  a  writ  of  error  or  certiorari,  or  ap- 
peal, nor  Is  It  designed  as  a  substitute  for  either:  State  v.  Klnmortk 
64  Minn.  185,  40  Am.  St  Rep.  805,  55  N.  W.  88a 
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DIVORGB-DBGREB  OF  AGAINST  NONBBSIDSNT-^ 
WHBN  CONCLUSIVJBL— A  decree  of  dl^wce,  wheie  tke  jurisdic- 
tion rests  solely  on  the  domlcfle  of  the  compHiliunit,  and  the  defend- 
ant, being  a  noiu*esldent,  Is  brought  Into  conrt  by  pBbUcatlosa  and 
the  service  of  notice  ontslde  of  the  jurisdiction,  la  condnstve 
against  snch  nonresident  to  the  eenrts  of  other  statea,  imdiidfaig 
that  of  which  she  was  a  resident  when  the  suit  agatwt  hi 
stltnted,  and  the  publication  made  and  notice 


Frank  11  Holt,  for  the  appellant 

Washington  B.  Williams,  for  the  respondent 

^^  OUMMEBE,  J.  The  appellant,  by  her  bill  in  this  case, 
seeks  a  decree  of  divorce  from  her  husband  for  adultery  and  also 
for  desertion.  The  respondent  has  pleaded,  in  bar  of  the  re- 
lief sought,  a  decree  of  absolute  divorce  obtained  by  him  against 
the  appellant  in  a  district  court  of  the  territory  of  Utah.  A 
full  recital  of  the  averments  of  the  plea  is  not  necessary.  It  is 
aufiicient  for  present  purposes  to  say  that  the  truth  of  those 
averments  is  conceded  by  the  appellant;  that  from  them  it  ap- 
pears that  the  court  which  rendered  the  decree  pleaded 
had  jurisdiction  of  the  subject  matter  of  the  suit  and 
of  the  respondent  here,  who  was  the  complainant  therein,  and 
who,  at  the  time  of  the  institution  of  the  suit>  was  a  bona  fide 
resident  of  the  territory  of  Utah;  that  the  domicile  of  his  wife 
was  in  this  state  and  that  she  was  neither  served  with  process 
within  the  territory  of  Utah  nor  did  she  personally  submit  her- 
self to  the  jurisdiction  of  the  courts  but  that  jurisdiction  was 

(612) 
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obtained  by  publication  of  I3ie  process  and  complaint,  made  in 
accordance  with  the  statutes  of  ITtah;  that,  in  addition,  personal 
Beirvice  thereof  was  made  upon  •^^  her,  at  her  residence  in  New 
Jersey,  a  snfiBciently  long  time  before  the  period  within  which 
to  make  answer  had  expired,  to  afford  her  an  opportnniiy  to  de* 
fend  the  suit  if  she  had  desired  to  do  so,  and  that  the  decree  was 
granted  upon  two  grounds,  yiz^  cruelty  and  desertion. 

What  force  and  effect  will  be  attributed  to  a  decree  of  diyorce 

rendered  in  a  court  of  a  sister  stat^  where  the  jurisdiction  of 

the  court  rests  solely  upon  the  domicile  of  the  complainant^  and 

-where  the  defendant,  being  a  noniesident^  is  brought  into  court 

hy  publication  and  the  service  of  notice  outside  the  jurisdiction, 

is  a  question  of  first  impression  in  this  court.    It  vrill  not  be 

denied  that  the  preserration  of  good  morals  and  a  proper  regard 

for  social  relations  make  it  desirable  that  such  a  decree  should 

be  considered  valid  not  only  in  the  state  where  it  is  pronounced 

but  in  every  other  jurisdiction,  provided  the  grounds  upon 

which  it  is  based  are  recognized  in  such  jurisdiction  as  justify* 

ing  the  decree.    By  it  the  matrimonial  relation  of  the  husband 

and  wife  is  terminated  in  the  state  in  which  it  is  rendered* 

.  Within  the  boundaries  of  that  state  a  marriage  afterward  con« 

tracted  by  either  of  the  parties  with  a  third  person  is  entirely 

valid.     So,  too,  sexual  relations  between  the  former  husband 

and  wife  within  that  jurisdiction  subsequent  to  the  entry  of  the 

decree  are  illicit  unless  sanctioned  by  a  new  marriage.    But  if 

the  decree  is  without  extraterritorial  force,  the  entire  status  of 

both  parties  is  reversed  as  soon  as  they  pass  beyond  the  limits 

of  that  state.    A  subsequent  marriage  to  a  third  person  within 

that  state  then  becomes  void,  and  the  relations  of  the  parties  to 

it  become  adulterous,  while  sexual  relations  between  the  parties 

to  the  decree,  which  are  meretricious  if  indulged  in  within  that 

state,  become  matrimonial  again  when  indulged  in  without  its 

borders.    A  condition  of  the  law  which  makes  the  intercourse 

of  a  man  and  woman  either  legitimate  or  adulterous  as  they 

happen  to  be  within  the  limits  of  one  state  or  another  is  not 

to  be  tolerated  any  further  tiian  is  plainly  required  by  public 

policy. 

That  the  public  policy  of  New  Jersey  does  not  require  that 
recognition  should  be  refused  to  a  decree  of  divorce,  rendered 
**  by  a  court  of  a  sister  state,  because  the  defendant  had  her 
domicile  in  another  state  and  was  not  within  the  jurisdiction  of 
that  court,  seems  to  me  plain.  State  policy,  when  determined 
by  the  legislative,  controls  the  judicial  branch  of  the  govern- 
ment; and  the  legislature  of  New  Jersey,  by  vesting  in  our  court 
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of  ehanoeiy  sole  Jnrudietioii  oyer  the  subject  of  diyorce,  and  then 
authorizing  it  to  render  decrees  diyorcing^  a  yinculo,  resident 
complainants  from  nonresident  defendants  after  obtaining  juris- 
diction oyer  the  latter  by  publication^  and  notice  served  out  of 
the  state  upon,  or  mailed  to  the  postoffice  address  of,  the  latter, 
has,  as  it  seems  to  me,  declared  what  our  policy  in  this  regard 
shall  be.  That  it  was  intended  by  the  legislature  that  decrees 
of  diyoroe  so  rendered  should  be  yalid  in  every  jurisdiction,  so 
far  as  it  had  the  power  to  make  them  so,  goes  without  saying; 
and  it  cannot  be  conceived  that  it  was  intended  that  we  should 
refuse  to  accord  to  the  decrees  rendered  in  the  courts  of  our  sister 
states  against  nonresident  defendants  who  have  not  submitted 
ihemselves  to  the  jurisdiction  of  such  courts,  the  eflScacy  we 
^im  for  our  own  when  liable  to  the  same  objection. 

As  has  been  heretofore  stated,  the  questicm  before  us  has  never 
been  determined  in  this  eourb  It,  however,  received  considera- 
tion in  Doughty  v.  Doughty,  28  N.  J.  Eq.  581,  although  the  case 
was  decided  upon  another  ground.  In  that  case.  Chief  Justice 
Beasley,  delivering  the  opinion  of  the  court,  says:  ''A  judgm^it 
of  divorce^  resting  even  on  such  a  contracted  foundation  as  t^ 
domicile  of  one  of  the  parties  alone,  bears  with  it,  into  other 
jurisdictions,  a  title  to  respect,  and,  in  some  cases,  a  claim  to 
voluntary  adoption.  In  such  instances,  I  regard  the  question 
whether  the  judgment  shall  be  extraterritorially  enforced  to  be 
one  resting  entirely  on  the  consideration  that,  in  a  matter  of 
unusual  interest  of  this  nature,  an  obligation  rests  upon  every 
government  to  carry  into  effect  as  far  as  is  reasonably  praoticar 
ble,  and  as  may  be  consistent  with  its  own  policy,  all  foreign 
judgments.  But  an  appeal  of  this  kind  to  interstate  comity 
should,  I  think,  never  prevail  when  the  judgment  sought  to  be 
accredited  has  been  rendered  in  violation  of  that  fundamental 
axiom  of  justice  that  the  parties,  before  their  rights  are  ad- 
judged, ^^®  shall  have  an  opportunity  of  being  heard.  A  judg- 
ment of  divorce  proceeding  from  a  jurisdiction  founded  on  domi- 
cile would  not  contravene  essential  rules  of  natural  justice  if 
actual  notice  to  appear  had  been  served  on  the  defendant  resid- 
ing abroad.  It  is  true  that  a  notice  so  served  on  a  litigant 
out  of  the  jurisdiction  in  which  a  suit  is  pending  may  add  noth- 
ing to  the  judicial  right  to  take  cognizance  over  the  cause,  bu^ 
nevertheless,  it  may  impart  a  quality  to  the  resulting  judgm^it 
that  will  serve  as  a  credential  to  it  in  a  foreign  jurisdiction.'' 

There  is  much  contrariety  of  opinion  upon  the  question  in 
the  courts  of  the  various  states,  but  the  weight  of  authority 
seems  to  support  the  view  expressed  in  Doughty  v.  Doughty,  ZS 
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K.  J.  Eq.  581^  fo  ihis  extent  at  least,  that  interstale  coxnitj  re- 
qnirefl  that  a  decree  of  divorce  pronounced  by  a  court  of  the 
state  in  which  the  complainant  is  domiciled,  and  which  has 
jnrisdiction  of  the  subject  matter  of  the  suit,  shall,  in  the  ab- 
sence of  fraud,  be  given  full  force  and  effect  within  the  juris- 
diction of  a  sister  state,  notwithstanding  that  the  defendant 
does  not  reside  within  the  jurisdiction  of  the  court  which  pro- 
nounced the  decree,  and  has  not  been  served  with  process  there- 
in; provided,  that  a  substituted  service  has  been  made  in  ac- 
cordance witii  the  provisions  of  the  statute  of  that  state,  and 
that  actual  notice  of  the  pendency  of  the  suit  has  been  given  to 
the  defendant  and  a  reasonable  opportunity  afforded  to  put  in  a 
defense  thereto;  and  provided,  further,  that  the  ground  upon 
which  the  decree  rests  is  one  which  tiie  public  policy  of  the 
state  in  which  it  is  sought  to  be  enforced  recognizes  as  a  suffi- 
cient cause  for  divorce. 

That  view  commends  itself  to  us,  and  we  think  that,  subject 
to  the  limitations  mentioned,  the  courts  of  New  Jersey  should, 
as  a  matter  of  interstate  tomity,  recognize  as  valid  a  decree  of 
divorce  rendered  by  the  court  of  a  sister  state  against  a  resident 
of  this  state  who  has  not  been  served  with  process. 

In  the  case  before  us  the  court  pronoimcing  the  decree  which 
has  been  pleaded  in  bar  of  the  relief  sought  by  the  complainant 
was  a  court  of  the  domicile  of  the  present  defendant.  It  had 
jurisdiction  of  the  subject  matter  of  the  suit.  There  was  a 
substituted  service  of  process  upon  the  defendant  therein  (the 
•**  present  complainant)  by  publication,  in  accordance  with  the 
provisions  of  the  Utah  statute.  Actual  notice  of  the  pendency 
of  the  suit  was  given  to  her  in  time  to  have  enabled  her  to 
make  defense  thereto  if  she  had  desired  to  do  so.  There  is  not 
even  a  suggestion  that  the  decree  is  tainted  by  fraud,  and  one 
of  the  grounds  upon  which  it  rests — ^namely,  desertion — is  rec- 
ognized by  the  laws  of  this  state  as  justifying  the  dissolution 
of  the  marriage  relation. 
The  decree  appealed  from  should  be  affirmed. 

GHIBF  JUSTICB  MAOIB  DISSENTBD*  maintalnmg  tliat» 
though  a  husband,  acquiring  in  good  faith  a  different  domicile  from 
that  of  his  wife,  might  appeal  to  the  courts  of  his  domicile,  and 
obtain  such  relief  as  its  laws  afforded,  yet  that  such  relief  did  not 
properly  operate  upon  the  marital  contract  and  status  in  respect 
to  either  the  state  of  the  wife's  domicile  or  the  wife  herself,  and 
that  '*lf  a  divorce  proceeding  bears  in  any  case  a  resemblance  to  a 
I»X)ceeding  in  rem,  the  analogy  fails  when  the  husband  and  wife 
have  different  domiciles,  because  the  rem  is  not  wholly  within  the 
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jurfodlctlon  In  which  the  hwbend  seeks  relief,  Imt  exists  also  tai 
the  state  of  the  wife's  domklle,  In  which  she  has  a  statos  as  e  lDa^ 
tied  woman  under  the  protection  of  the  statBi  As  to  that  tte 
court  of  the  hnsbend's  domicile  acquires  no  jnrlsdietlDn,  and  lis  sA- 
Judication  cannot  claim  any  extraterritorial  effect  within  the  eosr 
stitntlonal  provision."  In  support  of  his  Tlews,  the  chief  Justltt 
cited  decisions  of  other  states,  particularly  those  of  Massachosetti, 
New  Torlc,  North  Carolina,  and  Pennsjlyanla. 


Bxtr»t«rritorial  Xffaet  of  Deorsss  of  lU'voroSb 
The  question  arising  in  the  principal  case  has  long  been  luToIrcd 
In  doubt,  but  this  doubt  has  recently  been  terminated  by  a  dedslon 
of  the  supreme  court  of  the  United  States.  The  members  of  this 
court,  like  those  of  New  Jersey,  were  not  unanimous  in  their  opin- 
ions, but  the  opinion  of  the  majority  of  the  Judges  in  both  coorti 
is  the  same  in  effect 

There  has  never  been  any  serious  doubt  that  where  the  conrti 
of  a  state  are  not  resorted  to  in  good  faith  by  the  complainant  u 
where  he  or  she  has  acquired  a  temporary  domicile  therein  merely 
for  the  purpose  of  procuring  a  divorce,  any  Judgment  rendered  1)7 
them  against  a  nonresident  defendant  not  served  with  procen 
within  the  state,  and  who  has  not  appeared  and  submitted  to  the 
Jurisdiction  of  the  court  is  not  entitled  to  respect  In  other  states. 
Where  a  husband  who,  with  his  wife,  was  a  resident  of  New  York, 
went  to  the  state  of  Pennsylvania,  and  there  obtained  a  decree  of 
divorce  based  upon  constructive  service  of  process  on  his  wife  Is 
New  York,  the  supreme  court  of  the  United  States  said:  "Upos 
this  record,  therefore,  the  court  of  Pennsylvania  had  no  Jurftdlc- 
tlon  of  the  husband's  suit  for  divorce,  because  neither  party 
had  a  domicile  in  Pennsylvania,  and  the  decree  of  divorce  was  en- 
titled to  no  faith  and  credit  in  New  York  or  in  any  other  8tate^' 
Bell  V.  Bell,  181  U.  S.  175,  21  Sup.  Ct  Rep.  551,  foUowed  in  Streit- 
wolf  V.  Streltwolf,  181  U.  8.  181,  21  Sup.  Ct  Rep.  553. 

In  the  case  of  Atherton  v.  Atherton,  181  U.  S.  155,  21  Sap.  Ct 
Rep.  544,  it  appeared  that  the  parties  were  married  in  New  York, 
the  wife  being  previously  a  resident  of  that  state,  and  the  bos- 
band  of  Louisville,  Kentucky.  They  at  once  went  to  the  latter  city 
and  there  resided  for  three  years,  when,  owing  to  his  cruelty  tB<l 
abusive  treatment  she  left  him  and  returned  to  her  mother  in  New 
York,  and  ever  afterward  continued  a  resident  of  that  state,  *J^ 
it  was  understood  between  her  and  her  husband  that  she  would 
permanently  reside  in  New  York  and  not  In  the  state  of  Kaitncky. 
He,  after  her  return  to  New  York,  prosecuted  a  suit  for  divorce 
against  her  in  the  state  of  Kentucky,  upon  the  ground  of  abandos* 
ment  In  this  suit,  pursuant  to  the  requirements  of  the  statute  of 
Kentucky,  the  clerk  of  the  court  made  an  order  warning  the  de* 
f  endant  to  appear  within  sixty  days  and  answer  the  petition,  tiOd 
'^pointing  an  attorney  of  the  court  to  defend  for  her  and  In  her 
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behalf;  and  to  Inform  her  of  the  nature  and  pendaicy  of  the  suit 
This  attorney  reported  to  the  court  that  on  a  day  named  he  wrote 
to  the  defendant  at  the  place  of  her  residence  in  the  state  of  New 
York^  fully  adylfllns  her  of  the  otUecta  and  purposes  of  the  action* 
and  gl-ving  her  sabstantlaUy  a  copy  of  the  petition,  and  that  he 
directed  hia  letter  to  her  at  her  place  of  residence  with  the  postage 
prepaid,  and  also  with  the  direction  printed  on  the  envelope  that. 
If  not  dellTtfedt  It  should  be  returned  to  such  attorney  at  his  ad- 
dreea  In  liouisylllek  that  the  letter  had  not  been  returned,  and  that 
the  attorney  had  received  no  response  from  the  defendant,  or  from 
anyone  for  her.    Wh^i  the  wife  brought  a  suit  in  New  York  for 
dlTorce^  the  husband  pleaded  in  bar  thereof  the  decree  granted  to 
him  by  the  court  in  Kentucky,  but  this  plea  was  overruled  on  the 
groond  that  the  decree  in  his  favor  was  not  entitled  to  credit  in 
the  courts  of  New  York:  See  Atherton  v.  Atherton,  155  N.  Y.  129, 
63  Am.  St.  Bep.  660,  48  N.  B.  933.    He  then  prosecuted  a  writ  of 
error  to  the  supreme  court  of  the  United  States,  which  reversed  the 
Judgment  of  the  courts  of  New  York.    The  opinion  was  written  by 
Mr.  Justice  Gray,  and  is  as  follows:  'The  first  section  of  the  fourth 
article  of  the  constltntion  of  the  United  States  is  as  follows:  'Full 
faith  and  credit  shall  be  given  in  each  state  \o  the  public  acts, 
records,  and  Judicial  proceedings  of  every  other  state.    And  the 
Congress  may,  by  general  laws,  prescribe  tfie  manner  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the  effect 
thereof.*    This  section  was  Intended  to  give  the  same  conclusive 
effect  to  the  judgments  of  all  the  states,  so  as  to  promote  certainty 
and  uniformity  in  the  rule  among  them.    And  Congress,  In  the  ex- 
ercise of  the  power  so  conferred,  besides  prescribing  the  manner  in 
which  the  records  and  Judicial  proceedings  of  any  state  may  be 
authenticated,  has  defined  the  effect  thereof,  by  enacting  that  'the 
■aid  records  and  Judicial  proceedings,  so  authenticated,  shall  have 
such  faith  and  credit  given  to  them  in  every  court  within  the 
United  states  as  they  have  by  law  or  usage  in  the  courts  of  the 
state  from  which  they  are  taken':  Bev.  Stats.,  sed  905,  re-enacting 
act  of  May  26^  1790,  c  11  (1  Stats.  122);  Huntington  v.  Attrill 
(1892),  146  U.  S.  657,  684,  13  Sup.  Ct  Bep.  224. 

*'By  the  general  statutes  of  Kentucky  of  1873,  chapter  62,  article 
ft,  courts  of  equity  may  grant  a  divorce  for  abandonment  by  one 
party  of  the  other  for  one  year;  petitions  for  divorce  must  be 
brought  in  the  county  where  the  wife  usually  resides  if  she  has  an 
ectual  residence  in  the  state;  If  not,  then  In  the  county  of  the  hus- 
hand*s  residence;  and  shall  not  be  taken  for  confessed,  or  be  sus- 
tained by  confessions  of  the  defendant  alone^  but  must  be  sup- 
ported by  other  proofs. 

'*By  the  ClvU  Code  of  Practice  of  Kentucky  of  1876,  title  4, 
chapter  2,  article  2,  Ifi  a  defendant  has  been  absent  from  the  state 
tour  months,  and  the  plaintiff  files  an  affidavit  stating  in  what 
country  the  defendant  resides,  or  may  be  found,  the  clerk  may 
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make  an  order  warning  the  def«idant  to  defend  the  actkm  wlflitai 
sixty  days,  and  eball  at  the  same  time  appc^t,  aa  attorney  for 
the  defendant,  a  regular  practlelng  attorney  of  the  eowtt  whose 
duty  It  shall  be  to  make  diligent  ^orta  to  Inform  the  deftedant  by 
mail  concerning  the  pendency  and  nature  of  the  action  against  him, 
and  to  report  to  the  comrt  the  result  of  his  efforts;  and  a  defendant 
against  whom  a  warning  order  is  made,  and  for  whom  an  attorney 
Is  appointed.  Is  deemed  to  hare  been  constructiyely  annunoned  oa 
the  thirtieth  day  thereafter,  and  the  action  may  proceed  accord- 
ingly. 

''In  accordance  with  these  statutes,  on  December  28»  1892,  the 
husband  filed  in  a  proper  court  of  Kentucky  a  petition,  under  oath, 
for  a  divorce  fr<Hn  the  bond  of  matrimony,  alleging  his  wife's 
abandonment  of  him  ever  since  October,  1891,  and  that  ahe  had 
been  absent  from  the  state  for  more  than  four  months,  and  might 
be  found  at  Clinton,  in  the  state  of  New  York,  and  that  in  CiUntoo 
was  kept  the  postofflce  nearest  the  place  where  she  might  be  found; 
and  the  clerk  entered  a  warning  order,  and  appointed  an  attorney 
at  law  for  the  defendant  On  January  8,  1893,  that  attorn^  wrott 
to  the  wife  at  Clinton,  fully  advising  her  of  the  object  of  tbe  peti* 
tion  for  divorce,  and  inclosing  a  copy  thereof,  in  a  letter  addressed 
to  her  by  mail  at  that  place,  and  having  printed  on  the  envelope 
a  direction  to  return  it  to  him,  if  not  delivered  within  ten  days. 
On  February  6,  1893,  the  attorney,  not  having  received  that  letter 
again,  or  any  answer  from  the  defendant,  or  in  her  behalf,  made 
his  report  to  the  court.  And  on  March  14,  1893,  the  court,  after 
taking  evidence,  including  an  agreement  made  by  the  parties  in 
Kentucky,  October  10,  1891,  as  to  the  domicile,  custody,  and  sup- 
port of  their  child,  granted  to  the  husband  an  absolute  divorce 
for  his  wife's  abandonment  of  him. 

"There  can  be  no  doubt  that  this  decree  was  by  law  and  usage 
entitled  to  full  faith  and  credit  as  an  absolute  decree  of  divorce 
in  the  state  of  Kentucky.  The  court  of  appeals  of  that  state  has 
held  that,  under  its  statutes,  a  wife  residing  fn  the  state  was  en- 
titled to  obtain  a  decree  of  divorce  against  a  husband  who  had  left 
the  state,  or  who  had  never  been  within  it;  and  Chief  Justice  Rob- 
inson said:  'It  would  be  a  reproach  to  our  legislation  if  a  faithless 
husband  in  Kentucky  could,  by  leaving  the  state,  deprive  his  aban- 
doned wife  of  a  power  of  obtaining  a  divorce  at  home*:  Rhymes 
v.  Rhymes,  7  Bush,  316;  Perzel  v.  Perzel,  91  Ky.  634,  15  S,  W. 
658.  That  court  has  recognized  that  the  regulation  of  divorce  be- 
longs to  the  legislature  of  the  domicile  of  the  parties:  Magulre  v. 
Maguire,  7  Dana,  181,  185-187.  And  the  same  court,  where  hus- 
band and  wife  have  lived  together  in  Kentucky,  and  she  abandoned 
him,  and  he  became  a  bona  fide  citizen  of  Indiana,  held  that  a  di- 
vorce from  the  bonds  of  matrimony,  obtained  by  him  against  the 
Wife  in  that  state,  by  proceedings  on  constructive  service^  and  ac- 
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eoacding  to  the  laws  of  that  state,  determined  the  status  of  the  par- 
ties In  Kentucky:  Hawkins  t.  Bagsdale^  80  Ky.  868,  44  Anu  Beix 
488.  Tbere  Is  a  weight  of  authority  in  accord  with  the  views  main- 
tained by  the  court  of  appeals  of  Kentucky,  although  there  are 
■on&e  decisions  of  learned  courts  to  the  contrary. 

"The  purpose  and  effect  of  a  decree  of  divorce  from  the  bond  of 
matrimony,  by  a  court  of  competent  Jurisdiction,  are  to  change  the 
ezistin^r  status  or  domestic  relation  of  husband  and  wife,  and  to 
free  them  both  from  the  Ijond.  The  marriage  tie,  when  thus  sev- 
ered as  to  one  party,  ceases  to  bind  either.  A,  husband  without  a 
wife,  or  a  wife  without  a  husband,  is  unknown  to  the  law.  When 
the  law  provides,  in  the  nature  of  a  penalty,  that  the  guilty  party 
shall  not  marry  again,  that  party,  as  well  as  the  other,  is  still  ab- 
solutely freed  from  the  bond  of  the  former  marriage.  The  rule  aa 
to  the  notice  necessary  to  give  full  effect  to  a  decree  of  divorce  is 
different  from  that  which  is  required  in  suits  in  personam. 

''In  Pennoyer  v.  Neff,  95  U.  8. 714,  734^  this  court,  speaking  by  Mr. 
Justice  Field,  while  deciding  that  a  judgment  of  a  state  court  on  a 
debt  could  not  be  supported  without  personal  service  on  the  de- 
fendant within  the  state  or  his  appearance  in  the  cause,  took  occa- 
sion to  say:  'To  prevent  any  misapplication  of  the  views  expressed 
in  this  opinion,  it  is  proper  to  observe  that!  we  do  not  mean  to  as- 
sert, by  anything  we  have  said,  that  a  state  may  not  authorize 
proceedings  to  determine  the  status  of  one  of  its  citizens  toward 
a  nonresident,  which  would  be  binding  within  the  state,  though 
made  without  service  of  process  or  personal  notice  to  the  nonresi- 
dent.   The  Jurisdiction  which  every  state  possesses  to  determine 
the  civil  status  and  capacities  of  all  its  inliabltants  involves  au- 
thority to  prescribe  the  conditions  on  wliich  the  proceedings  af- 
fecting them  may  be  commenced  and  carried  on  within  its  territory. 
The  state,  for  example,  has  absolute  right  to  prescribe  the  condi- 
tions upon  which  the  marriage  relation  between  Its  own  citizens 
shall  be  created,  and  the  causes  for  which  it  may  be  dissolved. 
One  of  the  parties,  guilty  of  acts  for  which,  by  the  law  of  the 
state^  a  dissolution  may  be  granted,  may  have  removed  to  a  state 
where  no  dissolution  is  permitted.    The  complaining  party  would 
therefore  fail  if  a  divorce  were  sought  in  the  state  of  the  defend- 
ant; and  if  application  could  not  oe  made  to  the  tribunals  of  the 
complainant's  domicile  in  such  case,  and  .proceedings  be  there  in- 
stituted without  personal  service  of  process  or  personal  notice  to 
the  offending  party,  the  injured  citizen  would  be  without  redress: 
2  Blfihop  on  Marriage  and  Divorce,  sec.  156.' 

"In  Oheely  v.  Clayton,  110  U.  S.  701,  4  Sup.  Ct  Rep.  828,  which 
involved  the  validity  of  a  decree  of  divorce,  obtained  in  Ck>lorado 
^y  a  husband  domiciled  there,  against  his  wife  for  unjustly  refus- 
ing to  live  with  him,  this  court  said:  *The  courts  of  the  state  of 
the  domicile  of  the  parties  doubtless  have  Jurisdiction  to  decree 
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a  dlyorce  In  accordance  with  Its  laws,  for  any  eanem  allowed  lij 
those  laws,  without  regard  to  the  place  of  the  marriage^  or  to  tlat 
of  the  commission  of  the  offense  for  which  the  dirorcv  to  granted; 
and  a  divorce  so  obtained  is  valid  everywhere:  Story  on  GonJliec 
of  Laws,  sec.  230a;  Cheever  v.  Wilson,  9  WalL  108;  Harvey  t.  F8^ 
nie,  L.  R.  8  App.  Cas.  43.    If  a  wife  is  living  apart  from  her  hus- 
band without  sufficient  cause,  his  domicile  is  in  law  her  domicile. 
and  in  the  absence  of  any  proof  of  fraud  or  misconduct  on  his  ptrt, 
a  divorce  obtained  by  him  tn  the  state  of  his  domicOe,  after  res- 
sonable  notice  to  her,  either  by  personal  service  or  by  publicatioo 
in  accordance  with  its  laws,  is  valid,  although  she  never  in  flact 
resided  in  that  state:  Burlen  v.  Shannon,  115  Mass;  438;  Hunt  v. 
Hunt,  72  N.  Y.  218,  28  Am.  Rep.  129.    But  in  order  to  make  tiw 
divorce  valid,  either  in  the  state  in  which  it  is  granted  or  In  so- 
other state,  there  must,  unless  the  defendant  appeared  ti>  the  salt 
have  been  such  notice  to  her  as  the  law  of  the  first  state  requires*: 
Cheely  v.  Clayton,  110  U.  8.  705,  4  Sup.  Gt  Rep.  828.    In  tliat  esse 
the  decree  of  divorce  was  held  void,  because  the  notice  required  by 
the  laws  of  the  state  had  not  been  given;  and  the  findinsr  of  tbe 
court  below  that  the  wife,  at  the  time  of  the  proceedings  for  divorce^ 
was  a  citizen  and  resident  of  the  state  of  Illinois,  was  given  no 
weight,  because,  as  this  court  said,  it  was  hard  to  see  how,  if  she  un- 
justifiably refused  to  live  with  her  husband  in  Colorado,  she  could 
lawfully  acquire  in  his  lifetime  a  separate  domicile  in  another  state; 
or  how,  if  the  Colorado  court  had  Jurisdiction  to  render  the  decree 
of  divorce,  and  did  render  it  on  the  ground  of  her  unlawful  sb- 
sence  from  him,  the  finding  of  the  court  below  could  consist  wltb 
the  fact  BO  adjudged  in  the  decree  of  divorce:  Che^  ▼.  daytoa, 
110  U.  S.  709,  4  Sup.  Ct  Rep.  828. 

"In  Harding  v.  Alden,  9  Greenl.  140,  28  Am.  Dec.  649,  the  hus- 
band and  wife  lived  together  in  Maine.    He  deserted  her  and  took 
up  a  residence  in  North  Carolina,  and  there  married  and  lived  wltb 
another  woman.    The  first  wife  then  moved  to  and  resided  tn 
Providence,  Rhode  Island,  and  there  filed  a  libel  in  the  supreme 
judicial  court  for  an  absolute  divorce  against  him  for  his  desertion 
and  adultery;  and  the  court,  after  service  of  a  citation  on  him,  snd 
two  continuances  of  the  cause,  decreed  a  divorce  as  prayed  for.  Tb» 
husband   was  never  an  inhabitant  of  Rhode  Island.    The  wif^ 
afterward  married  another  man.    The  supreme  judicial  court  of 
Maine,  in  an  opinion  delivered  by  Mr.  Justice  Weston,  held  that  tlis 
divorce  in  Rhode  Island  dissolved  the  marriage  bond  between  the 
parties,  and  said:  'If  we  refuse  to  give  full  faith  and  credit  to  tbe 
decree  of  the  supreme  judicial  court  of  Rhode  Island,  because  the 
party  libeled  had  his  domicile  in  another  state,  and  was  not  within 
their  jurisdiction,  we  refuse  to  accord  to  the  decrees  of  that  court 
the  efficacy  we  claim  for  our  own,  when  liable  toi  the  same  objec- 
Uon.    In  the  case  before  us  it  is  agreed  that  the  party  injured 
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was  at  tbe  time  an  inhabitant  of  Rhode  Island,  residing  in  Provi- 
deuce*  and  this  fact  Is  recited  In  the  decree.    It  appears  that  by 
order  of  the  court  a  citation  was  senred  upon  the  defendant  In  per- 
son; and  that  a  continuance  was  twice  granted  to  giye  him  an  op- 
portonlty  to  appear  in  defense.    This  shows  a  due  regard  to  that 
principle  of  Justice  which  gives  to  the  party  accused  the  right  to 
be  beard.    The  decree  was  rendered  by  the  lilghest  Judicial  tri- 
bunal in  that  state.    As  it  belongs  to  that  tribunal  to  declare,  au- 
thoritatively and  definitely,  what  the  law  of  the  state  is,  we  are 
bound  to  infer  that  by  that  law  the  bonds  of  matrimony  previously 
existing  between  the  iibelant  and  her  former  husband  were  thereby 
dissolved;  and  that  such  is  the  effect  of  the  decree  within  the  state 
of  Bhode  Island:  Harding  t.  Alden,  9  Oreenl.  14B,  23  Am.  Dec.  549. 
There  would  be  great  Inconvenience  in  holding  tliat  a  divorce  de- 
creed in  the  state  where  the  injured  party  resided  might  not  be 
held  valid  through  the  Union,  where  the  right  of  citizenship  is  com- 
mon, where  the  party  accused  had  established  his  domicile  in  an* 
other  states  and  there  committed  adultery.    And  this  is  the  only 
etd^ction  to  the  efficacy  of  tlie  decree  in  question,  it  being  insisted 
that  tbe  court  had  no  Jurisdiction  over  the  absent  party.    As  has 
been  before  intimated,  it  would  apply  with  eaual  force  to  many  di- 
vorces decreed  in  this  state.    It  would  require  Uiat  the  wife,  aban- 
dimed  and  dishonored,  should  seek  the  new  domicile  of  the  guilty 
husband,  animo  manendi,  before  she  could  claim  the  benefit  of  the 
law  to  be  relieved  from  his  controL    In  giving  effect  here  to  the 
divorce  decreed  in  Rhode  Island,  we  would  wish  to  be  understood 
that  the  ground  upon  which  we  place  our  decision  is  limited  to  the 
dissolution  of  the  marriage.    In  the  libel,  alimony  was  prayed  for, 
and  certain  personal  property,  then  in  the  possession  of  the  wife, 
was  decreed  to  her.    Had  the  court  awarded  her  a  gross  sum,  or 
a  weekly  or  an  annual  allowance,  to  be  paid  by  the  husband,  and 
the  courts  of  this  or  any  other  state  had  been  resorted  to  to  en- 
force it,  a  different  question  would  be  presented':  Harding  v.  Al- 
den,  9  GreenL  151,  23  Am,  Dec  549. 

''Chancellor  Kent,  in  his  CSommentaries,  says  of  that  case  that 
it  was  there  held  'Uiat  a  decree  of  divorce  did  not  fall  within  the 
rule  that  a  Judgment  rendered  against  one  not  within  the  state, 
nor  bound  by  Its  laws,  nor  amenable  to  Its  Jurisdiction,  was  not  en- 
titled to  credit  against  the  defendant  in  another  state;  and  that 
divorces  pronounced  according  to  the  law  of  one  Jurisdiction,  and 
the  new  relations  thereupon  formed,  ought  to  be  recognized,  in  the 
absence  of  all  fraud,  as  operative  and  binding  everywhere,  so  far 
as  related  to  the  dissolution  of  the  marriage,  though  not  as  to  other 
parti  of  the  decree,  such  as  an  order  for  the  payment  of  money  by 
the  husband.'  And  the  chancellor  adds:  This  is  an  Important  and 
valuable  decision':  2  Kent's  Commentaries^  IIQ^  note. 
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*^ii  Dltson  T.  Ditson,  4  R.  I.  87  (of  whicli  Judj^e  Gooley,  In  hk 
U'eatlse   on  Constitutional  Limitations,  403,  note,  says  there  li  no 
case  tn  the  books  more  fall  and  satisfactory  upon  the  whole  sub- 
ject of  Jnrisdlctlon  in  dlTorce  snlts),  the  supreme  oaort  of  Bhote 
Island,  in  an  elaborate  opinion  by  Ohief  Justice  Amea,  afflnned 
its  Jurisdiction,  upon  constructlye  notice  by  pubUcati<xi»  to  gnat 
a  divorce  to  a  wife  domiciled  in  Rhode  Island  against  a  husband 
who  had  neyer  been  In  Rhode  Island,  and  whose  place  of  reii- 
dence  was  unknown,  and  said:  It  Is  obvious  that  marriage^  u  i 
domestic  relation,  emerged  from  the  contracf  which  created  it, 
is  known  and  recognised  as  such  throughout  the  world;  that  it 
gives  rights  and  Imposes  duties  and  restrictlona  upon  the  parttei 
to  it,  affecting  their  social  and  moral  condition,  of  the  measure  •! 
which  every   civilized  state,   and   certainly  every   state  in  tbii 
Union,  is  the  sole  judge  so  far  as  its  own  citizens  or  subjects  are 
concerned,  and  should  be  so  deemed  by  other  civilized,  and  eqpe* 
cially  sister,  states;  that  a  state  cannot  be  deprived,  directly  or 
indirectly,  of  its  sovereign  power  to  regulate  the  stafua  of  Its  own 
domiciled  subjects  and  citizens,  by  the  fact  that  the  subjects  and 
citizens  ot  other  states,  as  related  to  them,  are  interested  in  tliat 
status;  and  in  such  a  matter  has  a  right,  under  the  goieral  law, 
Judicially  to  deal  with  and  modify  or  dissolve  this  relation,  bind- 
ing both  parties  to  it  by  the  decree,  by  vhrtue  of  its  inherent  power 
over  its  own  citizens  and  subjects,  and  to  enable  it  to  answer 
their  obligatory  demands  for  Justice;  and  finally,  that  In  the  exe^ 
else  of  this  Judicial  power,  and  in  order  to  the  validity  of  a  decree 
of  divorce  whether  a  mensa  et  thoro  or  a  vinculo  matrimonii,  tiie 
general  law  does  not  deprive  a  state  of  its  proper  jtirlsdiction  over 
the  condition  of  its  own  citizens,  because  nonresidents,  foreigners 
or  domiciled  inhabitants  of  other  states  have  not,  or  will  not,  be- 
come, and  cannot  be  made  to  become,  personally  subject  to  the 
Jurisdiction  of  its  courts;  but  upon  the  most  familiar  prlndpIeB, 
and  as  Illustrated  by  the  most  familiar  analogies  of  general  law. 
its  courts  may  and  can  act  conclusively  in  such  a  matter  opon 
the  rights  and  interests  of  such  persons,  giving  to  them  sucb  no- 
tice, actual  or  constructive,  as  the  nature  of  the  case  admits  ci, 
and  the  practice  of  courts  in  similar  cases  sanctions':  Ditson  f* 
Ditson,  4  R.  I.  105,  lOd. 

"The  statutes  of  Massachusetts  provided  as  follows:  'Wben 
an  inhabitant  of  the  state  goes  into  another  state  or  country  to 
obtain  a  divorce  for  any  cause  occurring  here^  and  whilst  tbe 
parties  resided  here,  or  for  any  cause  which  would  not  authoriaa 
a  divorce  by  the  laws  of  this  state,  a  divorce  so  obtained  abiB 
be  of  no  force  or  effect  in  this  state.  In  all  other  cases  a  divorce 
decreed  in  any  other  state  or  country  according  to  the  lawf 
thereof,  by  a  court  having  jurisdiction  of  the  cause  and  botb  tbe 
parties,  shall  be  valid  and  effectual  in'  this  state.'    That  provisloa 


June,  1899. J  Fslt  v.  Felt.  623 

made  no  change  in  the  law,  but,  in  the  words  of  the  commissioners 
upon*  whose  advice  it  was  first  enacted,  *is  founded  on  the  rule 
established  by  the  comity  of  all  civilized  nations,  and  Is  proposed 
merely  that  no  doubt  shall  arise  on  a  question  so  interesting  and 
important  as  this  may  sometimes  be^:  Gen.  Stats.  1860,  c.  107,  sees. 
64^  65;  Rev.  Stats.  1836,  c  76,  sees.  88,  40,  and  note  of  commis- 
sioners; Boss  T.  Boss,  128  Mass.  243,  248,  87  Am.  Bep.  321. 

'*In  Hood  T.  Hood,  11  Allen,  186,  87  Am.  Dec  708,  the  husband 
and  wife,  after  living  together  in  Massachusetts,  removed  to 
Illinois,  and  there  lived  together;  the  wife,  'under  circumstances 
as  to  which  there  was  no  evidence,'  and  afterward  the  husband, 
came  back  to  Massachusetts,  and,  while  they  were  living  there  in 
his  brother  in  law's  house  for  a  few  weeks,  he  signed  an  agree- 
ment, reciting  that  they  had  separated,  and  promising  to  pay  her 
a  certain  weekly  sum  so  long  as  she  should  remain  single.  She  con- 
tinued to  reside  in  Massachusetts,  and  he  obtained  in  Illinois  a  de- 
cree of  divorce  from  her  for  her  desertion,  upon  such  notice  as  the 
lawsi  of  Illinois  authorized  in  the  case  of  an  absent  defendant  It 
was  held  by  the  supreme  Judicial  court  of  Massachusetts,  in  an 
opinion  delivered  by  Mr.  Justice  Hoar,  that  both  parties  had  their 
domicile  in  Ulinois,  and  were  subject  to  the  Jurisdiction  of  its 
courts;  and  that  the  fact  of  desertion  by  the  wife  was  conclusively 
settled  between  the  parties  by  the  decree  in  Illinois,  and  it  was 
not  competent  fcnr  the  wife  to  contradict  it  on  a  libel  afterward 
filed  by  her  in  Massachusetts,  and  her  libel  was  dismissed.  And 
in  Hood  V.  Hood,  110  Mass.  463,  it  appearing  that  such  dismissal 
was  upon  the  ground  of  thel  previous  decree  of  divorce  in  Illinois, 
It  was  adjudged  that  that  decree  could  not  be  impeached  by  the 
wife  in  a  writ  of  dower  by  her  against  third  persons,  the  court 
saying:  The  decree  in  favor  of  her  husband,  dismissing  her  libel, 
was  then  forever  conclusive  against-  her,  as  between  themseives. 
It  severed  the  relation  between  them,  or,  rather,  estopped  her 
ftom  averring  anything  to  the  contrary  of  the  decree  in  Ulinois 
which  purported  to  sever  that  relation.  The  general  rule,  however, 
in  r^^rd  to  estoppels  of  record,  is  that  they  are  good  only  between 
the  parties  of  record  and  their  privies.  They  cannot  be  set  up  in 
collateral  proceedings  between  one  of  these  parties  and  third  per- 
sons. But  the  effect  of  the  Judgment  in  this  case  was  to  deter- 
mine the  status  of  the  demandant  So  far  as  it  did  that,  it  is  a 
Judgment  that  is  operative  and  conclusive  as  to  all  the  world.' 

''The  like  view  has  been  affirmed  by  courts  of  other  states: 
Thompson  t.  State,  28  Ala.  18;  Leith  v/Leith,  88  N.  H.  20;  Shafer 
V.  Bushnell,  24  Wis.  872;  Gtould  v.  Grow,  57  Mo.  200;  Tan  Orsdal 
▼.  Van  Orsdal,  67  Iowa,  85,  24  N.  W.  578;  Smith  v.  Smith,  43  La. 
Ann.  1140,  10  South.  248;  In  re  James,  88  Gal.  874,  87  Am.  St 
Kep.  60,  83  Pac  1122;  Dunham  v.  Dunham,  162  lU.  588,  44  N.  B. 
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'^n  Shaw  t.  Shaw,  9B  Mass.  158,  the  hostend  and  wife,  domi- 
ciled lu  MaasachnaettB,  left  the  atate  to  take  op  their  realdenee 
In  Colorado.  In  Pennaylyania,  on  the  Joomey*  he  treated  iicr  with 
extreme  cruelty,  and  she  left  him  aad  returned  to  Maaaaciniaetta, 
and  continned  to  reside  there.  It  was  tield  that  while  ttwj  were 
In  PennsylTanla  the  domicile  of  hoth  parties  venalned  In  Maasa- 
chusetts,and  that  the  wife  mlglit  maintain  a  nbel  In  Maasrhn- 
aetta  for  the  cause  occorrlng  In  Pennsylvania,  altbougb  the  hus- 
band before  It  occoired  had  left  Maanchnsetta  with  the  Intention 
of  never  returning,  and  nerer  did  In  fact  return,  and  therefore  no 
notice  was  or  could  be  served  upon  him  In  Massachnnctia. 

**In  a  very  recent  case,  the  court)  of  ervora  of  New  Jermey  auln- 
talned  the  validity  of  a  divorce  obftalned  In  the  state  of  Utah 
by  a  husband,  having  his  bona  fide  dwnieile  there,  agalnrt  a  wife 
whose  domicile  was  In  New  Jersey,  after  publication  of  tte  pto- 
cess  and  complaint  In  accordance  with  tb»  statutea  of  Dtali,  and 
peraonal  service  upon  the  wife  la  New  Jersey  In  tine  to  enable 
her  to  make  defenae,  If  she  wished  to  do  so.  Mr.  Jnstlee  Crom- 
mere,  speaking  for  the  court  of  errors^  aald  that,  at  least,  Inter- 
state comity  requires  that  a  decree  of  dlvoroe^  psonoanced  tgj  a 
court  of  the  state  In  whi<A  the  oomplalaant  Is  domiciled,  and 
which  has  Jurisdiction  of  the  subject  matter  of  the  salt,  ahall, 
in  the  absence  of  fraud,  be  given  full  force  and  eOeet  wltliln  the 
Jurisdiction  of  a  sister  state,  notwithstanding  Qiat  tlie  defendant 
does  not  reside  within  Jurisdiction  of  the  court  which  pctmonnosd 
the  decree,  and  has  not  been  served  wtOk  process  therein;  prorldedp 
tliat  a  substituted  service  has  been  made  In  accordance  with  the 
provisions  of  the  statutes  of  that  state,  and  that  actual  notloe  of 
the  pendency  of  the  suit  has  been  given  to  tlie  defendant,  and 
a  reasonable  opportunity  afforded  to  put  In  a  defense  thereto;  and 
provided,  further,  that  the  ground  upon  which  the  decree  reats 
is  one  which  the  public  policy  of  the  state  In  which  It  Is  mmigkt 
to  be  enforced  recognizes  as  a  sufllclent  cause  fer  dlvero^:  Fieit  v. 
Felt,  59  N.  J.  Eq.  606,  ante,  p.  612,  46  Aa  106  40  AtL  1071. 

"In  New  York,  North  Carolina,  and  South  Carolina  the  om^oslte 
view  has  prevailed,  eltiier  upon  the  ground  that  the  rule  aa  to 
notice  is  the  same  in  suits  tor  divorce  as  In  ordinary  suits  In  per- 
sonam, or  upon  the  ground  that.  In  the  absence  of  actual  notice 
or  appearance,  the  decree,  while  It  may  release  the  libelant,  can- 
not release  the  libelee  from  the  bond  of  matrimony:  People  v. 
Baker,  76  N.  T.  78,  32  Am.  Rep.  274;  O'Dea  v.  O'Dea,  101  N.  X. 
2ii,  4  N.  S.  110;  In  re  Kimball,  165  N.  Y.  412,  49  N.  JS.  381;  Irby  v. 
Wilson,  1  Dev.  &  B.  Bq.  668;  McCreeiy  T.  Davia,  44  &  C  19G^ 
61  Am.  St  Rep.  794,  22  S.  BL  178. 

"In  People  v.  Baker,  76  N.  Y.  78,  82  Am.  Bep.  274,  upon  which 
the  subsequent  decisions  in  New  York  are  based,  the  defendant 
was  married  to  a  woman  in  the  state  of  Ohio;  they  afterward 
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lived  together  In  the  state  of  New  York;  the  wife,  upon  notice 
by  publication,  and  wltbont  personal  appearance  by  the  husband, 
he  being  in  New  York,  obtained  a  decree  of  divorce  against  him 
in  Oblo;  and  he  afterward  married  another  woman  in  New  YorlE, 
and  was  convicted  of  bigamy  there.  The  conviction  was  affirmed 
by  the  oonrt  of  appeals*  without  a  suggestion  that  the  first  wife 
was  not  domiciled  in  Ohio  at  the  time  of  the  divorce,  but  stating 
the  question  in  the  casa  to  hei  'Can  a  court,  in  another  state,  ad- 
Judge  to  be  dissolved  and  at  an  end  the  matrimonial  relation  of  a 
citizen  of  this  state,  domiciled  and  actually  abiding  here  through- 
out the  pendency  of  the  prejudicial  proceedings  there,  without  a 
voluntary  appearance  by  him  therein,  and  with  no  actual  notice 
to  liim  thereof,  and  without  personal  service  of  process  on  him  in 
tluit  state  7*  The  court  admitted  that  'if  one  party  to  a  proceeding 
is  domiciled  in  a  states  the  status  of  that  party,  as  affected  by  the 
matrimonial  relation,  may  be  adjudged  upon  and  confirmed  or 
changed.  In  accordance  with  the  laws  of  tliat  state*;  but  held 
that*  without  personal  appearance  or  actual'  notice^  the  decree 
could  not  affect  the  matrimonial  relation  of  the  defendant  in  an- 
other state.  The  court  recognized  that  the  law  was  settled  other- 
wise in  some  states,  and  said:  'It  remains  for  the  supreme  court 
of  the  United  States,  as  the  final  arbiter,  to  determine  how  far 
a  Judgment  rendered  in  such  a  case,  upon  such  substituted  service 
4f  process,  shall  be  operative  without  the  territorial  Jurisdiction 
ef  the  tribunal  giving  It,' 

"The  authorities  cited  above  show  the  wide  diversity  of  opinion 
existing  upon  this  most  important  subject,  and  admonish  us  to  con- 
fine our  decision  to  the  exact  case  before  us. 

"This  case  does  not  involve  the  validity  of  a  divorce  granted, 
on  constructive  process,  by  the  court  of  a  state  in  which  only  one 
of  the  parties  ever  had  a  domicile;  nor  the  question  to  what  ex- 
tent the  good  faith  of  the  domicile  may  be  afterward  inquired  inta 
In  tills  case,  the  divorce  in  Kentucky  was  by  the  court  of  the 
state  which  had  always  been  the  undoubted  domicile  of  the  hus- 
band, and  wliich  was  the  only  matrimonial  domicile  of  the  hus- 
band and  wife.  The  single  question  to  be  decided  is  the  validity 
of  that  divorce,  granted  after  such  notice  had  been  given  as  was 
required  by  the  statutes  of  Kentucky. 

"The  husband  always  had  his  domicile  in  Kentucky,  and  the 
matrimonial  domlcUe  of  the  parties  was  in  Kentucky.  On  De- 
cember 28,  1892,  the  husband  filed  his  petition  for  a  divorce  in  the 
court  of  appropriate  Jurisdiction  in  Kentucky,  alleging  an  abandon- 
ment of  him  by  the  wife  in  Kentucky,  and  a  continuation  of  that 
abandonment  for  a  year,  which  was  the  cause  of  divorce  by  the 
laws  of  Kentucky.  His  petition  truly  stated,  upon  oath,  as  re- 
quired by  the  statutes  of  Kentucky,  that  the  wife  might  be  found 
at  Clinton,  in  the  state  of  New  York,  and  that  at  Clinton  was  the 
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postofflce  nearest  the  place  whae  she  might  be  found.  As  n- 
qnlred  by  the  statutei  of  Kentucky,  the  clerk  thereupon  entered 
%  warning  order  to  the  wife  to  appear  In  sixty  days,  and  appointed 
an  attorney  at  law  to  represent  her.  The  attorney,  on  Januaiy 
8,  1898,  wrote  to  the  wife  at  Olinton,  fully  adTiaing  her  of  tin 
object  of  the  petition  for  divorce,  and  inclosing  a  copy  thereof, 
In  a  letter  addressed  to  her  by  mail  at  Clinton,  and  having  pristed 
on  the  envelope  a  direction  to  return  It  to  him  If  not  deUyered 
In  ten  days.  There  is  a  presumption  of  fact,  though  not  of  law, 
that  a  letter  put  In  the  postofflce  and  properly  addressed  is  n- 
ceived  by  the  person  to  whom  it  Is  addressed:  Rosenthal  v.  Walker, 
111  U.  8.  186,  4  Sup^  Ot  Bep.  882.  On  February  e,  1883,  tlie  at- 
torney, having  received  no  answer,  made  his  report  to  the  court. 
And  on  March  14,  1808,  the  court,  after  taking  evidence,  granted 
the  husband  an  absolute  decree  of  divorce  for  his  wife's  abandon- 
ment of  him. 

"The  court  of  New  York  has  Indeed  found  that  the  wife  Srai 
not  personally  served  with  process  within  the  state  of  Kentncky, 
or  at  alL'  It  may  be  doubted  whether  this  negatives  her  hSTiiig 
received,  or  had  knowledge  of,  the  letter  sent  to  h&t  by  the  a^ 
torney  In  Kentucky,  January  6,  1883,  six  days  before  she  begaa 
her  suit  in  New  York.  But  assuming  that  it  does,  the  questton 
In  this  case  is  not  whether  she  had  actual  notice  of  the  proceed- 
ings for  divorce,  but  whether  such  reasonable  steps  had  been 
tako)  to  give  her  notice  as  to  bind  her  by  the  decree  in  the  state 
of  the  domicile. 

"The  court  in  New  York  found  that  the  wife  left  the  husband 
and  went  to  Clinton  *  with  the  purpose  and  intention  <^  not  re- 
turning to  the  state  of  Kentucky*  but  of  permanently  residing  la 
the  state  of  New  York;  and  that  this  purpose  and  Intention  were 
understood  by  the  husband  at  the  time,  and  were  contemplated 
and  evidenced  by  the  agreement  executed  by  the  parties  in  Kefr 
tucky,  October  10,  1891.  But  that  agreement  was  among  tbe 
proofs  submitted  to  the  court  In  Kentuckyt  iind  may  well  hare 
been  considered  by  that  court,  as  the  preamble  to  the  agreement 
states,  as  simply  intended  to  provide  for  the  interest  of  their  chOd, 
recognizing  that  the  parties  had  ceased  to  live  together  as  hiia- 
band  and  wife,  but  'without  In  any  way  acknowledging  upon  whom 
Is  the  fault,  or  condoning  the  conduct  of  the  one  or  the  otlier 
which  lias  led  to  the  existing  state  of  affairs;  or  preventing  any 
consequence  which  may  follow,  or  right  which  may  arise  to  eitber 
party  if  such  status  shall  continue.'  The  agreement  contains  no 
mention  of  the  domicile  of  either  husband  or  wife,  but  declares 
that  the  domicile  of  the  child  is  to  be  the  state  of  Kentucky,  and  is 
taken  up  with  providing  that  its  custody  shall  be  half  of  each  yeer 
with  the  mother,  and  the  other  half  with  the  paternal  grand- 
mother^  and  with  providing  for  the  support  and  custody  of  tbe 
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child.  In  yarlom  future  contln^encleB,  Including  tbe  divorce  and 
second  marriage  of  the  hueband  or  of  the  wife. 

"We  are  of  opinion  that  the  undisputed  facts  show  that  such 
efforts  were  required  by  the  statutes  of  Kentucky,  and  were  actu- 
ally made,  to  give  the  wife  actual  notice  of  the  suit  In  Kentucky*, 
as  to  make  the  decree  of  the  court  there,  granting  a  divorce  upoiv 
the  ground  that  she  had  abandoned  her  husband,  as  binding  oii> 
her  as  If  she  had  been  served  vrlth  notice  in  Kentucky,  or  had 
voluntarily  appeared  In  the  suit  Binding  her  to  that  full  extend 
it  established,  beyond  contradiction,  that  she  had  abandoned  her 
husband,  and  precludes  her  from  asserting  that  she  left  him  on 
account  of  bis  cruel  treatment. 

"To  hold  otherwise  would  make  It  difficult,  if  not  Impossible, 
for  the  husband  to  obtain  a  divorce  for  the  cause  alleged,  if  It 
actually  existed.  The  wife  not  being  within  the  state  of  Ken- 
tucky, if  constructive  notice,  with  all  the  precautions  prescribed 
by  the  statutes  of  that  state,  were  insufficient  to  bind  her  by  a 
decree  dissolving  the  bond  of  matrimony,  the  husband  could  only 
get  a  divorce  by  suing  in  the  state  in  which  she  was  found;  and 
by  the  very  fact  of  suing  her  there  he  would  admit  that  she  had 
acquired  a  separate  domicile  (which  he  denied),  and  would  disprove 
his  own  ground  of  action  that  she  had  abandoned  him  in  Kentucky. 

"The  result  is  that  the  courts  of  New  York  have  not  given  the 
Kentucky  decree  the  faith  and  credit  which  it  had  by  law  in  Ken- 
tacky,  and,  therefore,  their  Judgments  must  be  reversed,  and  the 
case  remanded  to  the  supreme  court  of  New  York  for  further 
proceedings  not  inconsistent  with  this  opinion.** 

Bir.  Justice  Peckham,  with  whom  the  chief  Justice  concurred, 
dissenting,  said:  "I  think  this  case  was  rightly  decided  by  the 
court  of  appeals  of  New  York,  and  I  therefore  dissent  from  the 
Judgment  and  opinion  of  the  court  herein. 

"I  think  if  the  husband  had,  at  his  domicile  in  Kentucky,  been 
guilty  of  such  misconduct  and  cruelty  toward  his  wife  as  entitled 
her  to  a  divorce,  she  had  a  legal  right  for  that  reason  to  leave  him 
and  to  acquire  a  separate  domicile,  even  in  another  state.  If, 
under  such  circumstances,  she  did  leave  him,  and  did  acquire  a 
separate  domicile  in  New  York  state,  the  Kentucky  court  did 
not  obtain  Jurisdiction  over  her  as  an  absent  defendant,  by  pub- 
lication of  process  or  sending  a  copy  thereof  through  the  mail  to 
her  address  in  New  York. 

"It  has  long  been  held  that  the  wife  upon  such  facts  could  ac- 
quire a  separate  domicile.  In  Gheever  v.  Wilson,  9  Wall.  108, 
123,  124,  it  was  so  decided,  and  the  case  of  Ditson  v.  Ditson,  4 
B.  L  87,  waa  therein  cited  with  approval  upon  that  propoeitloii. 
It  was  said  in  the  Rhode  Island  case  that  'although  as  a  general 
doctrine,  the  domicile  of  the  husband  is  by  law  that  of  the  wife, 
yet  when  be  commits  an  offense,  or  Is  guilty  of  such  dereliction 
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of  dnty  In  tbe  relation  ms  entitled  her  to  haTe  the  marriage  ettiur 
partially  or  totally  diasolvod,  she  not  only  may,  but  mnst,  to  aroid 
eondonatlon*  ettabUsh  a  separate  domicile  of  her  own.  This  the 
may  eatabllab— nay,  when  deserted,  or  compelled  to  leaTe  ber 
hnsbandp  necessity  frequently  compels  ber  to  establish  it— in  a  dif- 
ferent Judicial  or  state  Jurisdiction  than  that  of  her  husband,  a^ 
cording  to  the  residence  of  her  family  or  frfends.  Under  sadi 
circumstances  she  gains,  and  is  entitled  to  gain,  for  the  poiposei 
of  Jurisdiction,  a  domicile  of  her  own.'  This  is  also  held  in  Huit 
T.  Hunt,  72  N.  T.  217,  28  Am.  Rep.  129,  where  many  of  tbe  au- 
thorities are  collected. 

"By  the  statute  of  New  York  in  force  at  the  time  the  partiei 
were  therein  married  the  court  had  Jurisdiction  to  grant  a  limited 
dlTorce  on  the  complaint  of  a  married  woman,  where  the  marriage 
had  been  solenmixed  in  the  state  and  the  wife  was  an  actual 
resident  therein  at  the  time  of  exhibiting  her  complaint  By  Ti^ 
tne  of  this  statute  and  of  the  wife's  residence  In  New  York  at  tbe 
time  of  exhibiting  her  complaint  (if  such  residence  were  legally  a^ 
quired,  as  already  stated),  the  court  in  that  state  had  jurisdiction 
of  an  action  for  divorce  against  her  husband,  and  Jurisdictioo 
over  the  husband  was  complete  when  he  appeared  in  the  suit 
Having  the  right  to  acquire  a  residence  in  the  state,  it  was  opes 
to  her  to  prove  in  the  divorce  case  which  she  Instituted  in  Nev 
York  the  facts  which  Justified  her  leaving  her  husband's  borne 
In  Kentucky,  and  in  acquiring  a  separate  domicile  in  New  York, 
and  the  decision  of  the  Kentucky  court  that  it  had  Jurisdlctioa 
over  her  in  her  husband's  suit  was  not  conclusive  against  ber 
upon  that  question.  The  New  York  court  entered  upon  the  In- 
quiry and  found  the  fact  that  she  was  Justified  by  h&c  husband's 
acts  in  leaving  his  home  and  in  acquiring  a  new  domlcUel  for  be^ 
self,  and  that  the  Kentucky  court,  therefore,  obtained  no  Jurisdic- 
tion over  her.  It  also  found  the  facts  necessary  to  warrant  it  in 
granting  to  her  a  divorce  under  the  laws  of  New  York,  and  It 
granted  one  accordingly.  This,  I  think,  the  New  York  court  bad 
jurisdiction  to  do,  and  it  did  not  thereby  refuse  the  oonstitutioDal 
full  faith  to  the  Kentucky  Judgment 

"That  a  husband  can  drive  his  wife  from  his  home  by  conduct 

which  entitles  her  to  a  divorce,  and  thus  force  her  to  find  another 

domicile,  and  then  commence  proceedings  in  a  court  of  his  own 

domicile  for  a  divorce,  which  court  obtains  Jurisdiction  over  her 

oi^ly  by  a  service  of  process  in  the  state  of  Cer  new  domldla 

throug^h  the  mail,  and  that  on  such  service  he  can  obtain  a  judg- 

»nent  of  divorce  which  shall  be  conclusive  against  her  in  her  a^ 

witti  ^  ^®  court  of  her  own  domicile,  seems  to  me  to  be  at  war 

statu  ***^*^^  principle  and  the  adjudged  cases.    The  doctrine  of 

reach  V  ^^^^  *^  announced  in  the  opinion  of  the  court  does  not 

sary  f         ^^se  ^'  a  husband  by  his  misconduct  rendering  it  neces- 

^'*  the  wife  to  leave  him.    I  therefore  dissent** 
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MUNICIPAL  GOBPOBATION&— THB  BIGHT  TO  OOI^ 
STRUCT  SBWBRS  DRAINING  INTO  AN  ADJOINING  NAVI- 
OABIiEy  TIDAL  STRBAM  l8  conferred  on  a  mnnfolpal  corporatloa 
by  atatntes  empowering  It  to  imms  all  aticli  ordinances  as  its  com* 
mon  council  shall  deem  necessary  for  the  purpose  of  regulating 
the  streets  and  causing  sewers  and  drains  to  be  made  In  any  part 
of  the  dty,  and  to  take  property  and  use  all  such  lands,  waters* 
and  streams  within  and  adjacent  to  the  city  as  may  be  necessary 
to  drain  and  carry  off  the  water  from  the  streets,  lanes»  aUeys» 
and  groxmds  of  the  city. 

MUNICIPAL  CORPORATIONS-RIGirn  TO  USB  NAVIGA- 
BLB,  TIDAL  8TRBAMS  FOB  SBWBRAGB  PURPOSBS.-The  leg* 
islature  has  the  right  to  authorize  a  municipality  of  the  state 
to  use  tidal,  navigable  streams  within  its  borders  for  sewerage 
purposes,  though  such  use  causes  some  defilement  The  degree  of 
poUution  to  be  permitted  is  a  matter  over  which  the  legislature 
has  full  controL 

PUBLIC,  TIDAL  WATERS—POLLUTION  OP  BY  A  MU- 
NIOIPAL  CORPORATION— LAND  OWNER'S  RIGHTS.-One 
whose  lands  front  upon  public,  navigable,  tidal  waters  cannot  en- 
join the  pollution  of  such  waters  by  the  sewers  of  a  municipal 
corporation  if  its  acts  are  authorised  by  statute,  for  if  a  corpora* 
tion,  wheth^  public  or  private,  in  the  reasonable  exercise  of  a 
franchise  granted  to  It  for  public  purposes,  causes  Incidental  dam- 
age to  private  property,  such  damage  is  damnum  absque  Injuria. 

Suit  to  restrain  the  defendants  from  building  a  sewer  by  which 
tbe  city  of  Newark  proposed  to  discharge  into  the  Fasfeaic  river  at 
a  point  fifty-five  feet  north  from  the  property  of  the  complain- 
antfiy  eacb  twenfy-fonr  hovm,  inward  of  two  millioni  gallons  of 
house  sewage.  The.  complainants'  property  fronted  two  hun- 
dred feet  on  the  riv^  and  extended  back  two  hundred  and  thir- 
ty-seven feet  therefrom.  Yioe-chancellor  Beid  ordered  a  decree 
as  prayed  tor  by  the  complainants^  and  tik^  defendants  appealed. 

Joseph  Conlt^  for  the  appeELants. 

Thomas  N.  McCarter,  Jr.,  and  Bobert  H.  McCaitery  for  ths 
nspondenta. 

"^  DIXOIT,  J.  The  complainant^  Maicns  Sayre«  h  the  own- 
er, and  The  Harcos  Sayie  Company  is  the  lessee,  of  land  bar- 
ing a  frontage  of  about  two  hundred  feet  on  Hie  west  side  of 
tha  Passaic  rirer,  in.  the  dty  of  Newark,  where  they  carry  on  tbe 
business  of  buying  and  selling  mason's  matenals.    At  that  pointy 
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Mod  for  tereral  miles  abore  the  city,  the  tide  ebbs  and  flows 
in  the  riyer,  and  the  river  is  nayigable  for  Teasels  of  con- 
aiderable  size.  Consequently,  the  state  was  the  owner  of  the 
bed  of  the  river  below  ordinaiy  high- water  mark;  but  in  pursu- 
ance of  an  implied  license  from  the  state  growing  out  of  the 
local  common  law  of  New  Jersey,  as  declared  in  Bell  t.  Oough, 
23  N.  J.  L.  624,  and  Stevens  v.  Paterson  etc  B.  B.  Co.,  34 
N.  J.  L.  632,  3  Am.  Bep.  269,  the  complainant  owning  the  up- 
land had  built  a  dock  in  front  thereof,  and  thus  had  acquired 
title  to  so  much  of  the  shore  as  was  occupied  by  the  dock. 

The  object  of  the  bill  of  complaint  is  to  restrain  the  city  of 
Newark  from  completing  and  using  a  public  sewer  now  in 
process  of  construction  and  designed  to  empty  its  contents  into 
the  Passaic  river  below  low-water  mark,  and  about  fif ty-aix  feet 
north  of  the  complainants'  property.  The  ground  of  objection 
is  that  the  sewage  discharged  from  the  sewer  will  be  carried  by 
the  tide  to  the  complainants'  property,  and  will  so  infect  the 
water  and  air  in  the  neighborhood  as  to  impair  the  comfort 
and  health  of  persons  engaged  on  the  premises  and  thus  lessen 
the  value  of  the  property. 

The  sewer  in  question  is  designed  to  be  an  auxiliary  in  the 
citjr's  plan  of  sewerage.  Experience  has  shown  that  in  times  of 
^^^  heavy  rain  the  existing  sewers  are  inadequate  to  cany  o£E  the 
water  and  sewage  that  seek  passage  through  them,  and  henoe  the 
filthy  material  is  backed  up  into  the  streets  and  cellars  of  con- 
nected buildings.  The  object  of  the  new  sewer  is  mainly  to 
receive  this  surplus  and  conduct  it  to  the  river,  and  the  evidence 
in  the  cause  shows  that  the  city  authorities  have  exercised  their 
discretion  in  planning  the  sewer  and  are  constructing  it  with 
care  for  the  accomplishment  of  that  purpose. 

We  are  thus  brought  to  the  controlling  questions  in  the  case: 
1.  Whether  the  legislature  has  intended  to  authorize  the  dij 
to  construct  and  use  such  a  sewer;  2.  Whether  the  legislature 
has  constitutional  power  to  grant  such  authority;  and  3.  Whether 
the  complainants,  as  private  owners  of  property  likely  to  sus- 
tain some  incidental  damage  from  the  operation  of  the  sewer, 
are  entitled  to  have  the  city  restrained  from  exercising  the  au- 
thority conferred. 

As  to  the  first  question,  by  the  original  charter  of  Newark  as 
a  city,  passed  February  29,  1836  (Pub.  Laws  1836,  p.  185),  the 
common  council  was  empowered  to  pass  all  such  ordinances 
as  they  should  deem  proper  for  regulating  the  streets  and  caus- 
ing common  sewers  and  drains  to  be  made  in  any  part  of  the 
city.    By  a  supplement  to  the  charter  passed  February  28,  1838 
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(Pub.  Laws  1838^  p.  218),  ''the  mayor  and  commou  council  of 
the  city,  to  enable  them  more  fully,  effectually,  and  completely 
to  exercise  the  powers  already  conferred  on  them  of  passing  all 
such  ordinances  as  they  shall  think  proper,  and  of  raising  and 
borrowing  money  for  causing  common  sewers  and  drains  to  be 
made  in  any  part  of  the  city,''  were  authorized  and  empowered 
to  take  and  appropriate  to  tiie  use  of  the  city  all  such  lands, 
waters^  and  streams  within  and  adjacent  to  the  said  cily  as 
might  be  suitable  or  necessary  to  drain  and  carry  off  the  water 
from  the  streets,  lanes,  alleys,  and  grounds  in  the  city.  This 
act  makes  provision  for  compensation  to  the  owners  of  property 
taken. 

By  another  supplement  approved  February  28,  1849  (Pub. 
Laws  1849,  p.  203),  the  city  was  empowered  to  cause  the  expense 
of  building  sewers  to  be  assessed,  in  whole  or  in  part>  on  the 
owners  of  property  benefited.  This  plainly  contemplates  the 
*^  construction  of  common  sewers  for  the  benefit  of  private 
property. 

By  an  act  to  revise  and  amend  the  charter  of  the  city,  ap- 
proved March  11,  1857  (Pub.  Laws  1857,  p.  116),  these  pro- 
visions were  re-enacted  so  far  as  they  relate  to  the  regulation  of 
streets,  the  construction  of  sewers,  and  the  assessment  of  the 
expense  thereof  on  property  benefited;  and  nothing  therein  con- 
tained was  to  impair  or  take  away  any  right  acquired  or  given 
by  any  former  act.  This  statute  also  expressly  empowered  the 
council  to  provide  for  the  protection  and  maintenance  of  the 
health  of  the  city. 

By  a  supplement  to  this  act,  approved  March  19,  1857  (Pub. 
Laws  1857,  p.  301),  the  authority  of  the  city  to  construct  the 
sewer  in  the  first  and  second  wards  of  the  city,  commonly  known 
as  the  ''north  sewer,''  is  distinctly  asserted  by  the  legislature. 
This  sewer  was  built  to  drain  private  property  as  well  as  streets, 
and  empties  into  the  Passaic  river. 

A  further  supplement  approved  March  26,  1872  (Pub.  Laws 
1872,  p.  828),  expressly  recognizes  the  authority  of  the  -city  to 
construct  sewers  in  the  public  streets  for  the  draining  of  private 
property  lying  along  the  streets. 

The  evidence  in  this  case  shows  that  at  least  as  early  as  1854 
the  municipality  constructed  common  sewers  through  the  streets, 
having  their  final  outlet  in  the  Passaic  river,  to  carry  off,  not 
only  the  water  and  refuse  in  the  streets,  but  also  the  sewage 
from  private  property;  and  from  that  time  to  the  present  this 
power  has  been  continually  exercised. 
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In  Stoudinger  t.  Newark  (1877),  28  N.  J.  Eq.  187,  a  biU 
filed  to  preyent  the  city  from  constmeting  what  is  known  as 
Mill  brook  sewer,  which  ran  from  High  street  through  Yariona 
streets  to  the  Fassaio  riTer,  and  was  intended  to  condnct  into 
the  river  the  foul  waters  of  the  Mill  brook,  and  the  sewage  of 
the  streets  and  houses  along  its  course.  But  Vice-chancellor 
Van  Fleet  decided  that  the  city  had  power  to  build  the  sewer, 
and  held  that  the  location  of  sewers,  their  size  and  capacity^ 
and  the  materials  of  which  they  should  be  constructed,  were  mat- 
ters which,  by  the  charter,  were  committed  to  the  judgment  of 
the  municipal  authorities,  and  so  long  as  they  kept  within  **^ 
their  power  and  did  not  abuse  it,  their  acts  were  not  subject 
to  judicisl  revision.  The  order  of  the  court  of  diancery  deny- 
ing an  injunction  was  affirmed  by  this  court  (Stoudinger  t. 
Newaric,  28  N.  J.  Eq.  446),  with  a  declaration  that  it  was  not 
only  the  right,  but  the  duty,  of  the  municipal  authorities  to  erect 
and  maintain  all  necessary  sewers. 

In  view  of  this  course  of  public  conduct  on  the  part  of  the 
city,  of  this  series  of  legislative  enactments,  and  of  these  judicial 
utterances,  we  are  impelled  to  the  conclusion  that  the  legislature 
has  intended  to  confer  upon  the  city  of  Newark  the  right  to  uaa 
the  Passaic  river  as  an  outlet  for  such  sewers  as  the  municipal 
authorities  deem  necessary  for  removing  the  surplus  water  aad 
sewage  of  the  city  and  its  inhabitants. 

The  next  question  is  whether  the  legislature  has  the  consti- 
tutional power  to  confer  such  a  right. 

In  Stevens  v.  Paterson  etc.  IL  B.  Co.,  34  N.  J.  L.  532,  3  Am. 
Bep.  2Gd,  Chief  Justice  Beasley,  expressing  the  opinion  of  this 
court  that  the  legislature  had  the  power  to  grant  lands  in  a 
navigable  river  below  high-water  mark,  without  regard  to  the 
owner  of  the  adjacent  upland,  declared  "that  all  navigable  watera 
within  the  territorial  limits  of  the  state,  and  the  soil  under  such 
waters,  belong  in  actual  propriety  to  the  public;  that  the  riparian 
owner,  by  the  common  law^  has  no  peculiar  rights  in  this  puMie 
domain,  as  incidents  of  his  estate;  •  •  •  •  that,  as  a  generai 
rule,  the  public  domain  is  subject  altogeiiier  to  the  control  at 
the  legislature;  •  •  •  •  that,  unless  in  oertain  particulars  pro- 
tected by  the  federal  constitution,  the  public  rights  in  nsTigaUe 
rivers  can,  to  any  extent,  be  modified  or  absolutely  destroyed 
by  statute ;  •  •  •  •  that  the  dominion  of  the  legislatuxe  over  the 
jura  publica  appears  to  be  unlimited.  By  this  power  tbey  aan 
be  regulated,  abridged,  or  vacated.^' 

These  explicit  declarations  of  the  judgment  of  this  oofint^ 
seem  to  place  beyond  question  the  power  of  the  legislature  t» 
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QQthorize  the  xntmicipalities  of  tho  state  to  use  the  tidal  navi- 
gable Btreama  within  our  bordera  for  sewerage  purposes*  The 
federal  conatitation  interposes  no  obstacle  to  the  exercise  of 
such  a  power^  proyided  the  ayailability  of  the  stream  for  inter- 
state and  foreign  commerce  be  not  impaired;  and  as  no  private 
'^^  property  exists  in  such  waters,  there  remain  only  the  jura 
pubUca,  over  which,  in  the  words  of  the  chief  justice,  Ihe 
dominion  of  the  legislature  appears  to  be  unlimited.  Indeed  the 
history  of  sewers  shows  that  from  time  immemorial  the  right 
to  connect  them  with  navigable  streams  has  been  regarded  as 
part  of  the  jus  publicimu  Although  in  England,  imtil  modern 
times,  sewers  were  used  chiefly  to  drain  low  lands  liable  to  be 
submerged  by  tide  and  rain  and  the  streets  of  towns,  yet  in 
other  countries  for  centuries  past,  and  more  recently  in  England 
and  the  United  States,  they  have  been  constructed  to  carry  off 
the  sewage  of  dwellings;  and  whenever  tidal  streams  could  con- 
veniently be  reached,  they  have  been  employed  as  the  medium 
of  discharge  to  the  sea.  Such  a  use  of  public  waters  must 
necessarily  entail  some  defilement;  the  degree  of  pollution  to  be 
permitted  ia  a  matter  over  which  the  legislature  has  full  power 
of  control. 

It  therefore  seems  dear  that  in  New  Jersey  the  legislature 
may  constitutionally  confer  on  the  municipalities  of  the  state 
the  right  to  use  tidal  streams  for  sewerage  purposes,  and  that 
in  the  proposed  construction  and  operation  of  the  sewer  now 
in  question  the  city  of  Newark  is  within  the  limits  of  its  dele- 
gated authority. 

The  last  point  for  consideration  is  whether  the  complainants 
may  restrain  the  exercise  of  this  authority,  because  of  the  inci- 
dental damage  which  it  will  cause  to  them  and  their  property. 

The  principle  laid  down  by  the  supreme  court  in  Beseman 
V.  Pwrnaylvania  E.  B.  Co.,  60  N.  J.  L.  235, 13  Atl.  164,  and  ap- 
proved by  thia  court  in  52  N.  J.  L.  221,  20  Atl.  169,  disposes 
of  this  phase  of  the  controversy.  That  principle  is,  that,  if  a 
coiporation,  tiiaai^  private,  in  the  reasonable  exercise  of  a 
finmcUse  lawfully  granted  to  it  for  a  public  purpose,  causes  an 
incidental  damage  to  priwte  property,  such  damage  is  damnum 
absque  injuria.  The  principle  tihus  enunciated  is  applicable  a 
fbrtiori  to  8  public  corporation.  The  same  doctrine  was  de- 
clared with  reference  to  tidal  streams  in  Stevens  t.  Paterson 
etc.  B.  E.  Co.,  54  BT.  J.  L.  632,  3  Am.  Eep.  269,  where  the 
chief  justice  said  that,^  ''aa  a  general  rule,  the  public  domain 
is  subject  altogether  to  the  control  of  the  legislature,  and  thai 
*^  incidental  damage  resulting  to  individuals  from  the  exercise 
of  such  control  gives  no  legal  claim  to  compensation.^' 
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We  ha^e,  therefore,  the  city  of  Newark,  a  public  corporatioii, 
executing  within  the  bounds  of  its  diecretion  and  with  care  a 
franchiae  lawfully  granted  to  it  by  the  legialatnie  tor  a  publie 
purpose,  but  thereby  producing  consequential  damage  to  the 
complainants.  Such  damage  is  a  loss  for  which  there  is  no 
remedy;  it  is  a  burden  to  which  the  sufferers  must  submit  as 
members  of  the  community  from  which  they  reoeire  compensa- 
tory benefits. 

There  are  decisions  in  the  courts  of  Hiis  state  to  the  effect 
that  eren  negligence  on  the  part  of  a  public  corporation  in  the 
performance  of  a  public  function,  whether  quasi  judicial  m 
ministerial,  will  not  justify  an  action  for  damages  against  the 
corporation  on  behalf  of  a  person  who  has  sustained  special 
damage  by  reason  of  such  neglect  The  exact  purpcnrt  of  these 
decisions,  and  whether  consistently  with  them  the  aggrieyed 
party  might  not  seek  relief  by  injunction  or  maudamnSi,  under 
circumstances  otherwise  appropriate  to  those  means  of  redress, 
we  need  not  now  consider,  for  there  is  neither  allegation  nor 
proof  of  such  negligence  in  the  present  case. 

Our  conclusion  is  that  the  intended  action  of  the  city  is 
lawful,  and  therefore  the  injunction  issued  out  of  chanceiy 
should  be  dissolved  and  the  bill  dismissed. 

MR.  JUSTICE  DEPUB  CONCURRED  In  the  Judgment  of  the 
court,  but  wished  It  to  be  understood  that  a  land  ownor  situated 
as  was  the  complainant  was  entitled  to  redress  if  the  munictpalltf 
was  guilty  of  any  negligence.  After  declaring  that  the  Passaic 
river  at  Newarlc  was  a  tidal  stream,  that  the  title  to  tidal  streams 
below  ordinary  high-water  mark  was  in  the  state  as  an  absolute 
owner,  that  the  acts  of  the  legislature  of  the  state  were  sufficient 
to  authorize  the  construction  of  the  sewers  complained  of,  that  the 
Inchoate  right  which  the  owner  of  uplands  had  to  acquire  an  ex- 
clusive right  in  property  by  the  wharfing  out  and  improving  tue 
same  gave  him  no  property  in  the  land  while  It  remained  under 
water,  he  added: 

"The  problem  for  solution,  then.  Is  the  consideration  €i  the  acopo 
of  the  legislative  authority  granted  to  the  city  to  connect  Its  sewers 
with  the  Passaic,  in  respect  to  the  rights  of  a  riparian  owner 
who  has  improved  and  acquired  a  property  In  his  Improvementa  by 
reclaiming  and  wharfing  out  I  am  unwilling  to  assent,  even 
Bub  sileutio,  to  the  proposition  that  under  our  law  the  city  of 
Newark  may  vent  its  sewage  into  the  river  ad  libitum,  to  the  de- 
struction of  wharves  and  docks  on  the  Passaic  of  great  value  and 
of  incalculable  public  benefit,  without  the  owners  of  such  property 
being  entitled  to  a  remedy  by  action  or  otherwise.  Such,  in  my 
judgment,  is  not  the  law  of  this  state. 
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'The  eTldence  In  this  case  shows  that  the  complalnantB  hare 
sustained  a  serious  Injury  by  the  discharge  of  earth  and  sewage 
into  the  stream  from  the  city  sewer  at  Ballantine's  dock,  which 
was  carried  by  the  water  to  and  in  front  of  the  complainants' 
dock;  that  the  complainants'  dock  has  thereby  been  filled  up 
fh>m  year  to  year  by  the  refuse  coming  ddwn  from  the  sewer, 
so  that  occasionally  the  dock  had  to  be  dredged  out  The  grava- 
men of  the  complaint  in  this  bill  is  the  apprehension  of  the  same 
or  greater  injury  in  that  respect  by  the  opening  of  the  proposed 
sewer  nearer  to  their  property.  The  injury  complained  of  and 
apprehended  is  purely  an  injury  to  prirate  property,  in  which 
the  public  is  in  no  sense  concerned.  For  such  an  injury  done 
without  legislative  sanction  an  action  will  lie. 

The  city  Justifies  under  the  power  conferred  on  it  by  the  legHs^ 
lature.  The  issue  in  this  case  presents  the  construction  and 
effect  of  the  powers  granted  by  the  legislature  to  the  dty  for 
the  use  of  the  Passaic  for  sewerage,  with  respect  to  injuries  sus- 
tained by  the  owners  of  improved  riparian  property,  for  which, 
without  competent  legislative  authority,  an  action  or  Injunction 
might  be  maintained.  The  legal  rules  that  control'  where  an  in- 
jury to  private  property  Is  occasioned  in  the  course  of  the  ex- 
ercise of  legislative  authority  were  adjudged  in  Beseman  v.  Penn- 
sylvania R.  R.  Ck>.,  50  N.  J.  L.  235,  13  AtL  164;  affirmed  in  this 
court,  52  N.  J.  L.  221,  20  AtL  160.  The  suit  was  brought  by  an 
owner  of  property  adjacent  to  the  tracks  of  the  company's  rail- 
road, alleging  an  injury  from  the  use  of  the  company's  track  for 
the  passage  of  locomotives  and  cars  in  the  transportation  of  cattle, 
sheep,  swine,  manure,  and  other  freight,  so  as  to  render  his  dwell- 
ing-houses unfit  for  habitation,  and  that  it  wrongfully  allowed  its 
cars  loaded  with  such  freight,  both  in  the  daytime  and  at  all 
hours  of  the  night,  to  stand  upon  said  track,  emitting  noisome 
odors,  etc,  and  shifted  and  distributed  its  cars,  and  blew  the 
whistles  of  its  locomotives,  and  causing  great  and  unusual  noises, 
etc.,  and  Jarring  the  doors  and  walls  of  said  dwelling-houses,  etc., 
whereby,  etc  To  the  declaration  the  defendant  pleaded  its  char- 
tered right  to  build  a  railroad,  and  that  It  used  the  same  in  the 
prosecution  of  Its  business  as  a  common  carrier  of  passengers  and 
flight,  as  it  lawfully  might  do,  and  did  thereby  necessarily  create 
some  smell  and  some  noise,  and  did  necessarily  shift  and  dis- 
tribute its  cars,  and  did  necessarily  transport  thereon  cattle,  sheep, 
swtne,  manure^  and  other  freight,  as  it  lawfully  might  do»  with- 
out that,  etc  This  plea  was  demurred  to,  and  the  chief  Justice, 
in  sustaining  the  plea,  placed  his  opinion  on  the  stable  ground  that 
the  franchises  granted  to  the  defendant  legalized  the  running  of 
trains  and  the  transportation  of  freight  by  the  company,  and  the 
acts  complained  of  being  themselves  lawful,  those  incidental  in- 
juries which  necessarily  and  unavoidably  resulted  from  the  ex- 
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ercfse  of  leglsIatiTe  authority.  If  proeecnted  in  an  respects  wiUi 
c&re  and  skill,  were  damnum  absque  Injuria.  It  wlU  be  observed 
thnt  the  clilef  Justice  In  tbe  decision  of  this  case  qnallfles  tbe 
doctrine  on  which  the  Stevens  case  was  decided,  and  limited  tiie 
immanlty  of  snch  public  body  from  liability  for  damages  result- 
ing to  IndlTiduala  from  the  exercise  of  legislative  ccmtrol  to  those 
Incidental  injuries  which  necessarily  and  unavoidably  result  from 
the  exercise  of  legislative  authority,  and  added  a  condition  that  the 
franchises  granted  should  be  exercised  with  due  care  and  sUlL 
The  difference  in  this  respect  between  the  decisions  in  the  two 
cases  was  eminently  proper.  In  the  first  case  the  chief  Justice 
was  dealing  with  the  right  of  a  riparian  owner  who  had  acquired 
no  property  by  improving  his  connection  with  the  tidal  stream, 
and  in  the  other  case  the  injury  was  to  an  owner  of  adjacent 
lands  whose  property  was  affected  In  the  exercise  of  public  fran- 
chises under  legislative  authority. 

"The  doctrine  adjudged  in  the  Beseman  case  accords  with  the 
decisions  of  the  English  courts:  Vaughn  y.  Taff  Vale  By.  Ck>^  6 
Hurl.  &  N.  679;  Hammersmith  Ry.  Co.  v.  Brand,  L.  B.  4  H.  L. 
171;  L.  B.  etc.  Ry.  Co.  v.  Truman,  L.  R.  11  App.  Gas.  4fi.  In 
these  cases  the  injuries,  the  subject  of  suit,  were  such  as  resulted 
from  the  operation  of  railways  under  legislative  authority,  and 
it  was  held  that  an  action  would  not  He  for  damage  necessarily 
resulting  from  the  exercise  of  the  powers  of  an  act  of  parliament; 
that  a  cause  of  action  could  arise  only  from  negligence  In  the 
execution  of  the  statutory  powers. 

"These  decisions  were  made  upon  statutory  powers  giunied  to 
private  corporations  In  the  exercise  of  public  franchises  for  their 
own  emolument  The  legal  rule  thus  established  has  greater  sup- 
port in  reason  and  in  public  policy  with  respect  to  municipal 
bodies  upon  which  devolve  the  duty  of  providing  sewers  for  the 
health  and  comfort  of  the  inhabitants.  It  was  applied  to  the 
construction  and  operation  of  a  sewer  built  and  managed  by  a 
public  body  under  statutory  authority,  and  held  that  as  It  was  a 
public  body  acting  in  the  discharge  of  a  public  duty,  and  as 
that  which  happened  was  only  the  Ineritable  result  of  wint 
parliament  had  authorized  them  to  do,  they  were  not  UaMe; 
Dixon  V.  Metropolitan  Board  of  Works,  L.  R.  7  Q.  B.  EHv.  41S. 
In  Geddis  y.  Proprietors  of  Bann  Reservoir,  8  App.  Gas.  480,  488^ 
the  defendants  were  incorporated  by  statute  to  make  and  maliitalB 
by  means  of  a  reservoir  a  constant  water  supply  fbr  owners  of 
mills  situate  on  the  river  Bann.  To  do  this  they  had  power  i» 
collect  waters  into  a  reservoir,  from  which  wster  was  ttmn  tlioe  to 
time  to  be  sent  dovm  to  the  river  through  a  channel  In  a  sCt^eos 
caned  Muddock,  and  they  had  power  to  maintain,  wldten,  deepaB» 
and  cleanse  proper  channels  and  watercourses,  etc  The  pbttntflnr 
property  was  injured  by  flooding  as  the  result  of  the  def^dknts^ 
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permitting  to  pour  down  through  the  channel  of  the  Muddock 
more  water  than  It  would  hold.  In  the  house  of  lords  It  was 
held  that  the  plalntUf  was  entitled  to  recover  an  action  for 
damages*  on  the  ground  that  the  defendants,  having  power  to 
widen  and  deepen  the  channel  of  the  Muddock  sufQciently  to 
contain  the  water,  were  bound  to  do  so  before  sending  the  water 
down.  Liord  Blackburn,  in  his  opinion,  states  the  principle  in  these 
words:  It  is  now  thorough^  well  established  that  no  action  will 
lie  for  doing  that  which  the  legislature  has  authorized,  If  it  be 
done  without  negligence,  although  It  does  occasion  damage  to  any 
one;  but  an  action  does  lie  for  doing  that  which  the  legislature  has 
authorized,  if  it  be  done  negligently.  And  I  think  that  if  by  a 
reasonable  exercise  of  the  powers  either  given  by  statute  to  the 
promoters,  or  which  they  have  at  common  law,  the  damage  could 
be  prevented,  it  is,  within  this  rule,  "negligence"  not  to  make 
such  reasonable  exercise  of  their  powers.' 

''The  principle  adjudged  In  the  Beseman  case  was  applied  by 
the  supreme  court  of  the  United  States  under  circumstances  identi- 
cal with  those  in  this  case:  Boston  v.  Lecraw,  17  How.  426,  437; 
Richardson  ▼.  Boston,  19  How.  263,  270.  These  two  decisions  were 
upon  the  same  facts  and  in  relation  to  the  same  property.  The 
city  had  power  by  statute  to  construct  its  sewers  into  tide  water, 
and  the  owner  had  erected  a  wharf  on  adjoining  property.  The 
first  case  was  by  the  tenant  in  possession,  the  other  by  the  owner. 
In  the  first  case  it  was  held  that  an  Injury  to  the  wharf  arising 
from  the  construction  of  the  sewer  Into  tidewater  wae  damnum 
absque  Injuria,  but  in  the  second  case  It  was  held  that  if  the  drain 
constructed  by  the  city  was  not  carried  out  sufQclently  to  discharge 
Its  contents  so  as  to  be  swept  off  by  the  tides,  but  caused  an 
accumulation  of  matter  at  the  outer  end  of  the  plaintUTs  wharves, 
Insomuch  that  vessels  could  not  approach  with  the  same  depth 
of  water  as  formerly,  that  was  an  injury  to  the  plaintiff,  for  which 
he  was  entitled  to  recover. 

''The  use  of  the  Passaic  river  by  the  city  as  an  outlet  for  its 
sewers  being  lawful,  such  incidental  injuries  as  necessarily  and 
unavoidably  result  from  the  exercise  of  such  legislative  authority 
axe  dflmnnm  abSQUC  injuria,  but  for  injuries  arising  from  negli- 
gence* the  city,  beli^  without  the  protection  of  legislative  author- 
\t9y  Is  resiMUisible  therefor  to  the  owners  of  improved  riparian 
property.  For  it  will  be  observed  that  the  legal  rule  which  ex- 
empts public  bodies  from  liability  to  pay  damages  for  injuries 
to  prlYate  property  sppUes  only  to  those  Incidental  injuries  which 
i^eoessarily  and  unavoidably  result  from  the  exercise  of  the  legis- 
lative authority. 

"The  city  Justifies  under  the  power  contained  In  its  charter. 
In  its  answer  it  describes  the  construction  and  use  of  the  proposed 
lewer  as  the  best  |^a  that  could  be  devised  by  yentllation  and 
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otherwise,  to  prerent  the  yentlng  of  fermented  and  foul  sewase 
Into  the  rlTer,  the  location  and  use  of  the  aew^,  etc.,  with  great 
particularity.  The  answer  of  the  city  to  the  bill  of  complaint  as 
a  juatiflcation  conforma  in  principle  to  the  plea  In  the  Besemao 
case.  These  arerments  present  an  issne  for  decision  In  this  case; 
in  fact,  the  real  Issne  on  which  this  litigation  should  be  disposed 
of.  An  answer  Justifying  under  the  dty  charter,  which  authorized 
the  city  to  connect  its  sewers  with  the  Passaic,  without  such  aTe^ 
ments  as  are  contained  In  this  answer,  with  respect  to  the  location, 
construction,  and  use  of  this  sewer,  would  haye  been  Imperfect 
and  would  be  struck  out  And  on  the  testimony  taken  prominence 
was  given  to  eridence  explanatory  of  the  location,  mode  of  con- 
struction, and  adaptability  of  the  proposed  sewer  to  lessen  the  in- 
Jury  to  prlyate  property  that  might  be  affected  by  the  sewen^ 
By  the  evidence  it  appears  that  the  sewer  proposed  to  be  constnct- 
ed  by  the  city  Is  four  thousand  three  hundred  and  forty-seven 
feet  in  length,  with  an  opening  Into  the  Passaic  six  feet  in 
diameter,  and  extending  below  low-water  mark.  It  extends  into 
sewer  districts  Nos.  6  and  6  of  the  dty.  District  No.  5  em- 
braces an  area  of  two  hundred  and  twenty-three  acres,  and  tlie 
sewer  now  In  that  district  is  discharged  Into  the  Passaic  ai 
Ballantine's  dock,  two  hundred  and  fifty-four  feet  north  of  the 
complainants'  property.  District  No.  6  embraces  five  hundred  and 
sixty-two  acres,  and  the  sewer  now  in  that  district  Is  discharged 
through  Market  street  into  the  Passaic  at  the  dty  dock,  two 
thousand  feet  south  of  the  complainants'  property.  Into  the  pro- 
posed sewer  will  drain  two  hundred  and  ninety-five  acres  In  t 
thickly  populated  portion  of  the  city,  having  a  population  estimat- 
ed at  twenty  thousand.  The  necessity  for  this  sewer  arises  from 
the  fact  that  the  sewerage  in  these  two  districts  has  become  in- 
adequate because  of  the  increase  of  storm  water,  and  a  nuisance 
was  created  by  the  overflow  of  the  sewers  in  times  of  heavy  rains, 
lifting  off  the  covers  of  the  manholes  and  discharging  sewage  hito 
the  streets  and  flooding  the  cellars.  The  proposed  sewer  was 
designed  as  a  means  of  relief.  Upon  the  construction  of  tbii 
sewer  it  is  not  proposed  to  dispense  with  the  sewers  that  are  now 
In  existence  in  these  districts.  The  sewer  begins  In  Arlington 
street,  near  the  Market  street  sewer,  crosses  sewers  that  are  eoo- 
nected  with  the  sewer  system  emptying  into  the  Passaic  at  tlit 
city  dock  and  at  Ballantine's  dock,  and  Is  designed  to  cany  off 
storm  water,  which  might  accumulate  at  the  time  of  sevore  raina 
Necessarily  It  would  take  up  some  part  of  the  house  sewaga 
Otherwise  than  relieving  that  portion  of  the  dty  that  was  flooded 
at  times  of  severe  rains  from  the  overflow  of  water,  the  proposed 
sewer  did  not  Increase  the  sewage  carried  Into  the  river  by  the 
sewers  already  in  existence.  The  separation  of  the  fluids  in  sewage 
from  the  solid  matter  appears  to  be  a  step  in  the  right  direction. 


Nov.  1899.]      Satbb  v.  Matob  sra  of  Nbwaiuc  689 

The  plan  for  constmction  prorldet  for  yentUated  manholes  eyerj 
two  hundred  feet  for  the  purpose  of  reUerlng  the  sewer  from  the 
evolved  gases  and  the  delivery  of  the  sewage  at  the  mouth  of  the 
sewer,  as  far  as  possible,  in  an  nnfermented  slate.  This  method 
of  constructing  sewers  Is  of  recent  adoption.  The  testimonj  of 
the  witnesses,  who  are  experts  on  the  subject,  makes  It  dear  that 
a  sewer  constructed  with  such  ventilation  as  the  sewage  proceeds 
from  the  intake  to  the  outlet  will  relieve  the  outlet  in  a  great 
measure  from  the  foul  gases  usually  discharged.  Mr.  SchaeflTer, 
a  witness  called  by  the  complainants,  says  that  perforated  covers 
placed  over  the  manholes  would  prevent  decomposition  by  admit- 
ting fresh  air  and  causing  the  interior  of  the  sewer  to  be  kept  cooler 
and  less  liable  to  be  in  a  condition  for  decomposition  to  take  place; 
therefore,  the  sewage  would  be  deposited  at  the  outlet  more  freely 
in  its  natural  state.  Dr.  Disbrow  testifies:  There  is  no  danger 
from  sewerage  poison  if  the  sewage  is  active.  As  long  as  it  flows 
with  plenty  of  ventilation  there  is  no  danger  whatever.  If  the 
ventilation  were  every  two  hundred  feet,  enough  oxygen  would 
be  supplied  to  dilute  the  gas  sufficiently  for  its  complete  oxidation 
or  burning  up^  and  would  be  the  only  scientific  way  to  construct  a 
sewer.  If  it  were  so  constructed  there  could  not  be  at  the  point 
of  discharge  any  obnoxious  odors  or  gases  that  would  be  injurious 
or  affect  anyone.' 

"Dr.  Wallace  says:  'The  sewer  Is  to  be  constructed  with  per« 
fomted  manholes.  With  these,  any  gases  which  might  arise 
through  decomposition  would  be  liberated.  There  would  not  be 
much  smell  at  point  of  discharge.  Gas  would  not  be  liberated  if 
the  discharge  was  below  the  surface  of  the  river,  as  It  would  if 
it  dropped  down  into  the  river.' 

"Ernest  Adams  says'  "The  perforated  tops  in  sewers  j^elp  to 
create  a  current  of  air,  and  are  considered  to  be  the  only  method, 
or  one  of  the  best  methods,  to  ventilate  sewers.'  It  is  a  fair  de- 
duction from  the  evidence^  with  respect  to  ventilation  in  the 
course  of  the  sewer,  that  the  emission  of  foul  gases  in  the  other 
sewers,  such  as  that  at  Ballantine*s  dock  and  the  city  dock  sewer, 
was  probably  due  to  the  fact  that  the  sewage  was  not  subjected 
to  the  ventilating  process  in  its  passage  to  the  river. 

"For  the  purpose  of  determining  what  acts  of  a  city  in  the 
construction  and  use  of  its  sewers  are  or  are  not  actionable,  the 
distinction  is  between  the  duties  of  a  municipality  which  are 
Judicial  or  quasi  Judicial  and  those  which  are  ministerial.  With 
respect  to  the  former,  no  action  Is  maintainable,  and  a  remedy 
by  action  Is  given  only  for  negligence  in  performing  such  duties 
as  are  minlsterlaL  In  Attwood  v.  Bangor,  83  Me.  S82,  22  Atl.  466, 
the  action  was  to  recover  damages  for  the  unlawful  location, 
construction,  and  maintenance  of  a  sewer  below  low-water  mark 
In  the  Penobscot  river,  whereby  the  plaintiff's  dock  was  rendered 
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tai  Taliiable  by  rMUBon  of  the  UablUty  of  veBseis  to  gioiind  m 
tbe  end  of  the  eewer  and  on  the  aedlment  flowing  out  of  it  It 
irae  held  bj  tlie  eoort  tiiat  the  city  had  a  right  to  extend  itM 
eewer  acroeB  the  flala  of  the  river  to  a  point  helow  low-water 
marlc;  that  in  the  perfonoianee  of  Iti  doty  to  tlio  public  in  lo- 
cating eeweis  for  the  drainage  of  the  city  tlie  city  conncii  acted 
jndicially,  and  for  tliat  Indlclal  act  the  dty  waa  under  no  com- 
mon-law liability;  but  If  the  oonstmction  waa  lmprop»'ly  and  uh 
fflc^iifniiy  made  It  waa  a  mlnJBterial  ac^  for  which  the  city  miglit 
be  made  liable  to  eny  party  liUured  thereby.  The  same  diatine- 
tion  between  the  dntlce  of  municipal  authoritiea  with  respect  to 
acta  that  are  oi  a  quaai  Judicial  nature,  involving  the  exardfle 
of  Judgment  and  diecretion  and  depending  upon  conaidecatkHis 
affecting  the  public  health  and  general  convenience  throughout  an 
extensive  territory,  and  ministerial  duties,  anch  aa  the  conatructloB 
and  repair  of  sewers,  was  adopted  in  the  supreme  court  of  ths 
United  States  in  Johnston  v.  District  of  Columbia,  118  U.  &  V^ 
6  Sup.  Gt  Rep.  d23.  To  the  same  effect  are  Morse  v.  Worcester. 
180  Mass.  88d,  2  N.  £.  694;  Child  v.  Boston,  4  Allen,  41,  81  Am. 
Dec  680;  Franklin  Wharf  Co.  v.  Portland,  67  Me.  46,  24  Am.  Rep. 
1;  Lynch  v.  Mayor  of  New  York,  76  N.  Y.  60,  32  Am.  Rep.  271; 
Clark  V.  Peckham,  10  R.  L  35,  14  Am.  R^;il  654. 

"The  complainants  have  no  cause  of  complaint  that  the  outlet 
of  this  sewer  is  nearer  their  property  than  the  sew«»  already  hi 
the  river.    The  location  of  tbe  outlet  of  a  public  sewer  la  neces- 
sarily committed  to  the  discretion  of  the  public  authoritiea.    The 
proper  place  for  such  location  is  determined  by  public  necessity 
and  convenience,  and  the  decision  of  the  municipal  authorities  on 
this  subject  is  conclusive,  because  it  is  the  exercise  of  a  discre- 
tion reposed  in  them  by  law  and  not  reviewable  by  the  courts: 
Attwofe  V.  Bangor,  83  Me.  582,  22  Atl.  466;  Morse  v.  Worceater, 
139  Mass.  388,  2  N.  E.  604;  Lynch  v.  Mayor  of  New  York,  76  N. 
Y.  60,  82  Am.  Rep.  271;  Stoudinger  v.  Newark,  28  N.  J.  Eq.  187. 
This  whole  subject  is  considered  and  decided  by  the  supreme  court 
of  Massachusetts  in  Merrifield  v.  Worcester,  110  Mass.  216^   14 
AuL  Rep.  502.    In  that  case  the  plaintiff  waa  the  owner  of  land 
abutting  on  a  natural  stream  running  through  the  dty.    He  sued 
the  city  for   the   violation   of   his  rights   as   riparian   owner   la 
polluting  its  waters  so  as  to  render  them  unfit  for  mechanical  and 
other  purposes.    The  drains  and  sewers  were  constructed  by  the 
city  under  authority  conferred  upon  the  common  council  by  the 
city  charter.    The  ground   of  liability   was  that  dirt,  filth,   and 
other  materials  were  carried  into  the  stream  by  means  ol  these 
drains  and  sewers.    It  was  held  that  the  plaintiff  could  not  re- 
cover against  the  city  for  the  pollution,  so  far  as  it  was  at- 
tribatable  to  the  plan  of  sewerage  adopted  by  the  city,  but  that  a 
recovery  might  be  had  so  far  as  it  was  attributable  to  the  im- 
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proper  constmction  or  unreasonable  use  of  the  sewers,  or  to 
the  negligence  or  other  fault  of  the  city  In  the  care  or  manage- 
ment of  them;  that  for  the  incidental  disadrantage,  loss  or  In- 
^onyenlence  necessarily  resulting  to  individuals  in  their  rights  of 
property  from  the  maintenance  and  use  of  the  drains  in  a  proper 
MoA  reasonable  manner,  without  negligence  in  their  care  and 
management,  no  action  could  be  maintained;  but  in  the  construc- 
tion of  works  so  laid  out,  the  town  or  city  Is  responsible  that  it 
^v'ill  be  done  in  a  proper  manner  and  with  a  reasonable  degree 
of  skill  and  care;  and  if  for  want  thereof  any  unnecessary  in- 
Jnry  is  caused  to  the  property  or  rights  of  Individuals  the  town 
or  city  may  be  charged  therewith.  This  case  has  been  dis- 
<!redited  as  applied  to  private  waters,  where  reasonable  use  is  the 
measure  of  the  right  of  the  upper  proprietor;  but  the  doctrine 
of  the  case  Is  abundantly  supported  upon  principle  and  authority 
nm  to  tidal  streams,  where  the  right  of  the  public  has  been  de- 
rived from  the  state  to  use  its  property,  and  maladministration  of 
tlie  powers  conferred  is  the  condition  of  responsibility. 

**It  must  be  assumed  that  the  dty  in  the  exercise  of  its  rights 
iprUl  make  all  reasonable  efforts  to  avoid  injury  either  to  riparian 
owners  or  to  the  health  and  comfort  of  its  inhabitants.  If,  by 
the  use  of  the  river  for  sewers  by  the  city  or  by  other  places 
jUong  the  river,  its  condition  has  become  such  that  such  use 
4ihauld  be  prohibited  or  regulated,  the  subject  devolves  upon  the 
legislature  to  prohibit  or  regulate  as  in  its  Judgment  may  seem 
Ht.  In  England,  statutes  regulating  sewers  and  the  use  of  streams 
for  that  purpose  have  been  passed,  some  of  which  are  referred 
to  in  16  English  Ruling  Gases,  413,  427,  619,  62a  From  an 
«arly  period  In  England  a  body  known  as  commissioners  of  sewers 
has  been  In  existence,  with  extensive  powers  and  control  ov^r 
the  subject:  6  Com.  Dig.  453,  tit    'Sewers' ;  6  Chit  Burn  J.  693. 

"Under  the  law  of  the  state  the  city  has  the  right  to  construct 
this  sewer,  with  an  outlet  into  the  Passaic  river  at  such  a  point 
as  the  duly  constituted  authorities  of  the  city  In  their  Judgment 
should  adopt  If  by  reason  of  fault  in  the  construction  or  man- 
agement of  the  sewer  injury  to  private  property  Is  sustained, 
redress  may  be  had  therefor  by  an  action  for  damages,  and  in- 
junction may  become  the  appropriate  remedy,  but  the  evidence 
makes  no  case  for  an  Injunction  quia  timet 

''For  the  reasons  above  given,  I  concur  in  the  decision  of  this 
-court  reversing  the  decree  of  the  court  of  chancery  and  dismiss- 
ing the  complainants'  bilL' 


tf 


STREAMS— POLLUTION  OF.— THAT  A  CITY  may  be  enjoined, 
«t  the  Instance  of  a  riparian  owner,  trom  discharging  Its  sewage 
into  a  stream,  see  Piatt  v.  Waterbury,  72  Oonn.  631,  77  Am.  St 
Bep.  835,  45  AtL  164.  Yet  in  Valparaiso  v.  Hagen,  153  Ind.  337, 
74  Am.  St  Bep.  806,  54  N.  B.  1062,  it  is  said  that  as  a  city  has  a 
Am.  St.  lUp.,  Vol  LXXXin-^tt. 
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right  to  discharge  Its  sewage  Into  a  natural  watercoime  extending 
through  it,  where  there  is  no  other  method  of  discharging  the  sev- 
age^  a  court  oi  equitj  wiU  not  enjoin  such  discharge^  though  the 
waters  of  the  stream  are  p<^uted  to  the  injury  of  lower  riptriao 
proprietors,  where  the  city  acts  in  conformity  with  the  law  gai- 
oming  It,  and  without  negligence:  See,  further.  Grey  ▼.  ICayor  sod 
Aldermen  of  Paterson,  60  N.  J.  Bq.  385,  post,  p.  642,  45  AU.  9M; 
monographic  note  to  WincheU  t.  Waukesha,  84  Am.  8t  Rep. 


OEBT  ▼•  MAYOR  AND  ALDEEMEN  OP  PATEBSON. 

[60  N.  J.  Bq.  885,  46  AiL  904.] 

A  MUNICIPAL  CORPORATION  IS  NOT  RBSPONSIBU 
for  those  incidental  damages  which  result  from  the  proper  exerdee 
of  its  functions,  and  such  exercise  will  not  subject  it  to  the  chaifs 
of  maintaining  a  public  nuisance. 

NAVIGABLB,  TIDAL  WATERS.— THE  TITLES  OP  RIPA- 
RIAN OWNERS  in  navigable  waters  where  the  tide  ebbe  and  floin 
extends  only  to  high-water  mark,  and  the  state  is  the  absolute 
owner  of  the  beds  of  the  waters  beyond  that  mark. 

WATERS,  WHAT  PUBLIC  AND  WHAT  PRIVATB.-Tlie 
test  by  which  to  determine  whether  waters  are  public  or  private  li 
the  ebb  and  flow  of  the  tide,  though  such  waters  are  navigable  In 
fact. 

RIPARIAN  OWNERS  ON  A  NAVIGABLE  STREAM  ABOVB 
THE  POINT  WHERE  THE  TIDE  EBBS  AND  FLOWS  bavf 
title  to  the  bed  o£  the  stream  to  the  middle  thereof,  subject  onl7 
to  the  right  of  the  state  to  regulate  navigation. 

A  MUNICIPAL  CORPORATION  SITUATE  UPON  A  NAVI- 
GABLE, TIDAL  STREAM  has  no  rights  in  the  waters  thereof  dis- 
tinct from  the  rights  of  the  general  public,  nor  does  the  legisiatiye 
permission  to  it  to  withdraw  such  quantity  of  water  as  may  be 
necessary  tor  furnish  a  pure  and  wholesome  supply,  create  a  tight 
which  is  beyond  the  power  of  the  legislature  to  subsequently  int- 
pair  by  authorizing  another  municipal  corporation  to  construct 
sewers  and  drains  into,  and  hence  pollute  the  waters  of,  sach 
stream. 

A  MUNICIPAL  CORPORATION  CANNOT  BE  AUTHOR- 
IZED by  the  legislature  to  pollute  a  fresh-water  stream,  or  i 
stream  above  the  ebb  and  flow  of  the  tide  to  the  injury  ol  ripariio 
owners  thereon. 

INJUNCTION— REFUSAL  BECAUSE  OP  EXTRBMB 
HARDSHIP. — ^If  a  municipal  corporation  has,  at  great  expense 
constructed  and  put  in  operation,  and  for  a  long  series  of  yean 
has  used  and  enjoyed,  a  system  of  sewerage,  accommodating  a  pop- 
ulation of  one  hundred  thousand  people,  an  injunction  against  tbe 
continued  use  of  such  system  must  be  refused,  on  the  ground  tbat 
it  would  be  inequitable  to  give  such  relief,  if  relief  can  otherwise 
be  afforded,  as  by  making  Just  compensation  in  money. 

THE  GRANT  OR  REFUSAL  OP  AN  INJUNCTION  IS  A 
MATTER  RESTING  IN  THE  SOUND  DISCRiJiTION  of  the  court 
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"Wlieve  It  would  cause  great  Injury  to  the  defendants,  and  might 
t>e  of  serlouil  detriment  to  the  public  without  a  corresponding  ad- 
vantage to  the  complainant,  It  will  not  be  granted. 

Suit  by  the  attorney  general  on  the  relation  of  twenty-four 
persons  to  restrain  the  dty  of  Paterson  from  discharging  its  sew- 
age into  the  Passaic  riyer,  which  flows  through  that  city.  The 
relators  were  riparian  owners.  There  was  in  the  bill  complaint 
of  injury  to  specified  rights  of  the  relators  which  they  could 
not  suffer  except  through  riparian  ownership  above  the  ebb  and 
fLofw  of  the  tide^  and  as  no  special  demurrer  was  interposed,  this 
treated  as  an  allegation  of  such  ownership.  A  demurrer 
terposed  to  the  bill  was  oyerruled,  and  an  injunction  directed 
to  issue.  The  defendants,  the  mayor  and  aldermen  of  the  dtj 
of  Paterson,  therefore  appealed. 

■ 

Thomas  C.  Simonton,  Jr.,  and  Eugene  Steyenson,  for  the  ajh- 
pellants. 

Samnel  H.  Grey>  attorney  general,  McEwan  ft  McEwan^ 
James  B.  Vredenburgh,  and  John  P.  Stockton,  for  the  respond-- 
ents. 

^^  VAN  STCKEL,  J.    The  inf onnation  and  bill  of  com- 
plaint in  this  case  was  filed  by  the  attorney  general,  on  behalf' 
of  the  state  at  the  relation  of  owners  and  possessors  of  lands- 
along  the  banks  of  the  Passaic  river,  to  restrain  the  city  or 
Paterson  from  depositing  or  discharging  its  sewage  through  its' 
drains  or  sewers  into  the  Passaic  river,  and  from  constructing 
new  sewers  to  discharge  into  said  river  and  from  enlarging  or 
izMsreasing  its  present  sewage  system  with  outlets  into  said  river. 
Thereupon  an  order  to  show  cause  was  granted  why  an  injunc- 
tion should  not  issue  as  prayed  for  in  said  information  and  bill. 
Upon  the  hearing  of  this  order  affidavits  were  presented  by  the 
defendants.    To  the  information  and  bill  the  city  interposed  a 
demurrer. 

Upon  the  tweniy-eighth  day  of  March,  1899,  the  chancellor 
ovemQed  the  demurrer  and  ordered  an  injunction,  in  which  or- 
der it  is  recited  ''that  upon  reading  the  information  and  bill  of 
complaint  and  the  affidavits  annexed  thereto,  and  upon  reading 
the  demurrer  of  the  defendants  to  the  said  information,  the  bill 
and  the  affidavits  presented  by  the  defendants  upon  said  order 
to  show  cause,  the  chancellor  being  of  opinion  that  the  defend* 
ants'  acts  in  discharging  sewage  into  the  Passaic  river  in  the 
manner  set  forth  in  said  information  and  affidavits  constituted 
a  pnblic  nuisance,  it  is  ordered  that  an  injunction  do  issue  en- 
joining and  restraining  the  mayor  and  aldermen  of  the  city  of 
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Patenon,  until  the  farther  ord»  of  said  courts  ticm,  dianharging 
sewage  or  permitting  sewage  to  be  diachaiged,  directly  or  indi- 
rectly^ into  the  Passaic  river^  aboTe  tide  water  through  anj  pnb- 
lic  sewer  or  sewen  of  said  defendants^  conatnicted  or  to  be  con- 
structed, which  do  not  now  disfharge  directly  or  indirectlj  into 
said  ri^er.** 

From  the  order  oTerroling  the  demnrrer  and  also  from  fhs 
^Hrder  for  injunction  an  appeal  was  taken  to  this  conrL 

"^^  The  affidavit^  therefore^  which  were  considered  by  ihe 
diancellor  in  making  the  order  ton  injunction  are  part  g^  &e 
ease  as  presented  by  the  appeal  to  thia  court 

In  1867  the  kgisLatnxe  paissed  a  supplement  te  the  charter  of 
the  dty  of  Peterson,  by  the  seventeenth  section  of  which  it  is 
provided :  'That  the  mayor  and  aidennen  of  the  dty  of  Pater- 
son  are  hereby  authorized  to  cause  such  surveys,  maps,  and  re- 
turns to  be  made,  aa  maybe  mGCflsaiy to  enable  them  to  preecribe 
and  adopty  either  for  the  whole  or  any  part  of  said  dty,  the  kh 
eation  of  streets  and  seweia,  or  either,  and  the  width  thoeoi^ 
horeaf  ber  to  be  opened  or  ooostracted  therein,  and  when  auch  lo- 
cation, width,  and  grade  shall  be  adopted,  the  surveys^  xnaps» 
and  returns  prescribing  and  defining  the  same  shall  be  recorded 
in  the  derk^s  oiBce  of  the  oounty  of  Passaic^  and  thereupon  no 
atreet  or  sewer  Aall  thereafter  within  the  dittriet  comprieed  in 
any  sudi  survey,  map  or  return  be  opened  or  constnicted,  except 
in  conformity  herewith  ae  to  location,  width,  and  gnde^  and 
fully  to  accomplish  the  purposes  contemplated  by  this  eectioUt 
the  said  mayor  and  aldermen  may  employ  such  engineer^  loi^ 
veyon^  and  other  persons,  and  provide  for  their  eompeneation 
end  pass  such  ordinances  as  thc^  may  deem  to 'be  proper,  and 
may  enter  upon  any  land  for  making  iurreya  and  examina- 
tions^: Pub.  Laws  1867,  p.  653,  see.  17. 

It  appears  by  the  afiidavits  that  in  January,  1868,  General 
Viele  presented  a  map  and  report  of  the  dty  for  a  general  ay^ 
tem  of  sewerage.  The  map  and  report  were  referred  to  a  joint 
4M>mmittee  of  streets  and  finance  to  ascertain  what  legiaiatioa 
^would  be  necessary  to  enable  Ihe  city  to  prooeed  with  the  work. 
Thereupon,  under  the  direction  of  the  public  authorities,  an  eet 
'Was  drafted  to  enable  the  dly  to  construct  its  sewers.  Qbl  the 
26th  of  February,  1868,  an  act  of  the  legislature  was  panacd,  en- 
titled ^'An  act  to  authorise  the  constmctiOB  of  aema  and  draim 
in  the  dty  of  Peterson.'^  The  seeimd  aeetion  of  UbiM  set  pro- 
vides: 'That  all  such  sewers  and  draina  shaU  be  constraeted  ia 
conformity  with  the  plans  thereof  adopted,  or  which  shall  be 
adopted  by  said  mayor  and  aldennsiiy  punuaat  to  the  aeiea- 
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teenth  section  of  the  act  approved  April  4, 1867,  entitled  'A  fur- 
ther snpplement  to  the  act  entitled  "An  act  amending  and  reyia- 
ing  the  act  to  incorporate  the  ciiy  of  Paterson/^ '  ** 

By  the  said  act  the  city  was  authorized  to  enter  upon  any 
lands  for  the  purpose  of  making  surveys  and  examinations,  and 
•io  use  •^^  the  ground  and  soil  under  any  street,  highway,  rail- 
road, lane,  alley,  or  court,  within  the  city  for  the  purpose  of  con- 
structing the  works  contemplated  by  the  said  act.  By  the  last 
section  of  the  said  act  it  was  declared  that  it  should  take  effect 
immediately,  and  be  deemed  to  be  a  public  act :  Pub.  Laws  1868, 
p.  126.  Under  the  sanction  of  this  legislation  a  number  of 
Bowers,  which  are  now  part  of  the  sewer  system  of  the  city,  were 
constructed. 

By  an  act  passed  in  1871  (Pub.  Laws  1871,  p.  803),  the  city 
charter  was  revised  and  theran  the  power  to  construct  sewers 
was  continued.  By  the  said  affidavits  it  appears  that  all  the 
•ewers  constructed  under  this  legislation  discharged  into  the 
Passaic  river,  and  that  at  least  up  to  the  year  1872  the  only  sys- 
tem of  constructing  sewers  which  had  been  adopted  in  thisi 
country  was  by  building  them  underground,  with  the  outlet  into 
the  natural  watercourse  on  the  banks  of  which  the  dty  was 
built. 

From  this  recital  I  think  it  sufficiently  appears  that  the  city 
of  Paterson  had  legislative  authority  to  construct  the  system  of 
sewers,  the  use  of  which  the  complainants  seek  by  their  inf  prmsr 
tion  and  bill  to  restrain.  Full  power  was  conferred  by  this  leg- 
islation upon  the  city  of  Paterson  to  adopt  and  execute  its  own 
plan  of  sewerage  so  &r  as  the  rights  of  the  state  were  concerned. 

If  the  power  inhered  in  the  legislature  to  bestow  such  author- 
ity upon  the  city,  it  is  the  settled  law  of  this  state  that  the  mu- 
nicipal corporation  is  not  responsible  for  those  incidental  dam- 
ages that  result  from  the  proper  exercise  of  their  functions,  and 
such  exercise  will  not  subject  it  to  the  charge  of  maintaining 
a  public  nuisance:  Beseman  v.  Pennsylvania  B.  B.  Co.,  50  N. 
J.  L.  235,  13  AtL  164;  same  case  affirmed,  52  K.  J.  L.  221,  20 
Atl.  169.  So  far  as  the  authority  of  the  state  can  avail  for  that 
purpose,  the  l^slative  consent  fumishes  ample  protection  to 
the  city  for  the  appropriate  exercise  of  granted  power. 

Since  the  decision  of  Stevens  v.  Paterson  etc.  B.  B.  Co.,  in 
this  court,  reported  in  34  N.  J.  L.  532,  3  Am.  Bep.  269,  it  has 
been  the  conceded  law  that  the  title  of  the  riparian  owner  on 
the  ^^  navigable  waters  of  the  state,  where  the  tide  ebbs  and 
flows,  extends  only  to  high-water  marie,  and  that  the  state  is  the 
absolute  owner  of  the  bed  of  the  waters  beyond  high-water 
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m&rk.  This  adjudication  leaves  the  riparian  owners  of  lands 
on  the  Passaic  ri?er  where  the  tide  ebbs  and  flows  withont  the 
right  to  relief. 

This  question  is  discussed  and  settled  in  the  opinion  of  this 
court  in  the  case  of  Sayre  ▼.  Mayor  etc.  of  Newark,  60  N.  J.  Eq. 
861,  ante,  p.  629, 45  Atl.  985,  decided  at  the  present  term,  and  it 
is,  therefore,  unnecessary  to  refer  to  other  authorities.  But  in 
that  case  the  alleged  injury  affected  only  owners  on  tide  water; 
the  rights  of  those  above  the  flow  of  the  tide  are  in  nowise  in- 
Tolved  in  the  decision  of  the  Sayre  case.  In  Cobb  v.  Dayenport, 
in  our  eupreme  court,  32  N.  J.  L.  378^  Mr.  Justice  Depue  says: 
^'That  by  the  common  law  all  waters  are  divided  into  publio 
waters  and  private  waters.  In  the  former,  the  proprietorship  ii 
in  the  sovereign,  in  the  latter,  in  the  individual  proprietor.  Tha 
title  of  the  individual,  being  personal  to  him,  is  exduaive,  sub- 
ject only  to  a  servitude  to  the  public  for  purposes  of  navigip 
tion,  if  the  waters  are  navigable  in  fact  The  test  by  which  to 
determine  whether  waters  are  public  or  private  is  the  ebb  and 
flow  of  the  tide.  Waters  in  which  the  tide  ebbs  and  flows,  so 
far  only  as  the  sea  flows  and  reflows,  are  public  waters;  and 
those  in  which  there  is  no  ebb  and  flow  of  tiie  tide  are  pTivats 
waters.*' 

In  the  case  of  Attorney  General  v.  Delaware  etc  B.  B.  Co., 
27  N.  J.  Eq.  631,  the  case  of  Cobb  v.  Davenport^  32  N.  J.  K 
878,  is  cited  with  approbation.  In  pronouncing  the  opinion  of 
this  court,  Mr.  Justice  Dixon  said  that  the  bed  of  the  Delawaie 
river  above  tide  water  is  private  property,  subject  to  the  para- 
mount public  right  to  use  the  river  as  a  common  highway,  in 
which  is  included  the  right  to  preserve  and  improve  the  navi- 
gability of  the  water.  No  other  qualiflcaticm  or  restriction  of 
tile  private  ownership  was  intimated. 

The  English  cases  sustaining  the  right  to  sewer  into  fresh- 
water streams,  under  license  from  parliament,  are  not  au&ority 
here.  Our  legislature  has  not  like  unlimited  power  to  legali» 
a  grant  which  is  hostile  to  the  interest  of  the  riparian  owner, 
^^^  without  providing  compensation  as  enjoined  by  our  state 
constitution.  There  is  no  such  limitation  up(Hi  the  power  of  the 
British  parliament. 

The  learned  justice  who  delivered  the  opinion  in  Vie  case  of 
Attorney  Oeneral  v.  Delaware  etc  B.  R.  Co.,  27  N.  J.  Eq.  631, 
is  too  accurate  in  his  stotement  of  legal  principles  to  have  omit- 
ted to  mention  the  right  of  a  city  above  tide  water  to  make  the 
river  an  outlet  for  its  sewers,  if  such  a  right  in  his  judgment  ex- 
isted.   It  would  be  a  barren  title  if  the  owner  could  not  invoke 


Nov.  1899.]  Obst  v.  Mayob  and  Aldebmbn  of  Patxbson.  647 

the  aid  of  the  law  to  pieserye  it  from  destraction.  It  mast, 
therefore,  be  concluded  that  the  riparian  owners  on  the  Passaic 
TiYer,  aboTe  the  point  where  the  tide  ebbs  and  flows,  have  title  to 
&e  bed  of  the  stream  to  the  middle  thereof,  subject  only  to  the 
right  of  the  state  to  regulate  navigation,  so  far  as  the  water  may 
be  nayigable. 

The  relators,  in  the  information  of  the  attorney  general^  who 
are  riparian  owners  above  the  flow  of  the  tide^  have  a  right  of 
property  in  the  river,  and  in  that  respect  the  legal  rule  appli- 
cable to  them  differs  essentially  from  that  which  pertains  to 
those  below  them,  where  the  tide  ebbs  and  flows. 

In  Merrifield  v.  Worcester,  110  Mass.  216,  14  Amu  Bep.  592, 
and  in  the  more  recent  case  of  Valparaiso  v.  Hagen,  153  Ind. 
837,  74  Am.  St  Bep.  305,  54  N.  E.  1062,  in  opinions  of  much 
force,  it  is  held  that  where  sewers  emptying  into  fresh-water 
streams  are  constructed  under  legislative  authority,  the  riparian 
proprietor  cannot  recover  for  the  pollution  of  the  stream,  so  far 
as  it  is  attributable  to  the  authorized  plan  of  sewerage  adopted 
by  the  city,  but  only  in  case  the  injury  results  from  improper 
construction  or  unreasonable  use  of  sewers,  or  negligence  of  the 
diy  in  the  care  of  them.  Assent  cannot  be  given  to  the  correct- 
ness of  these  decisions,  as  they  are  not  in  harmony  with  the  ad- 
judications of  our  own  legal  tribunals. 

In  Beach  eta  Mfg.  Co.  v.  Sterling  Iron  etc.  Co.,  54  N.  J.  Eq. 
65,  33  Ati.  286,  yioe-Chancellor  Pitney,  in  his  able  review  of 
the  authorities,  criticised  the  case  of  Merrifield  v.  Worcester, 
110  Mass.  216, 14  Am.  Bep.  592,  and  said  that  so  far  as  the  ex- 
pressions there  used  favor  the  notion  that  a  city  or  town  may 
ooUect  and  discharge  sewage  matter  into  a  fresh-water  stream 
to  the  injury  of  a  riparian  owner,  and  without  liability  ^^  to 
action,  they  are  contrary  to  the  law  as  held  in  England  for  cen- 
turies. The  decree  in  that  case  reoogniring  the  right  of  the  ri- 
parian owner  was  unanimously  a£5rmed  in  this  court  upon  the 
opinion  of  the  vice-chancellor  in  Sterling  Iron  eta  Co.  v.  Sparks 
Mfg.  Co.,  55  N.  J.  Eq.  824,  41  Ati.  1117. 

Biparian  owners  above  tide  own  ad  medium  filum  aque,  and 
have  a  property  right  in  the  water  flowing  along  and  over  their 
land.  This  property  right  cannot  be  impaired  except  by  the  law- 
ful use  of  the  waters  by  riparian  owners  higher  up  the  stream. 
Lower  owners  must  submit  to  such  pollution  as  results  from  the 
natural  or  reasonable  use  of  the  owners  above,  produced  by  the 
surfacedrainage  or  by  the  percolation  of  offensive  matter  through 
the  soiL  But  Ihe  higher  owners  cannot  lawfully  combine  and 
by  oonstrucfion  of  artificial  conduits  collect  foul  matter  and 
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pour  it  in  mass  into  flie  stream.  Such  a  scheme,  when  pnt  m- 
to  operation,  constitutes  the  taking  of  private  property,  whidi 
the  legislatcure  cannot  authorize  except  upon  just  compensation 
to  the  party  injured. 

The  rights  of  snch  riparian  owners  are  clearly  stated  in  the 
opinion  of  Mr.  Justice  Lippincott,  in  this  court,  in  the  case  of 
East  Jersey  Water  Co.  t.  Bigelow,  60  N.  J.  L.  201,  38  AH  631. 
By  reason  of  the  location  of  the  Jersey  City  waterworks  upon 
the  tidal  stream,  the  mayor  and  common  council  of  Jersey  Citj, 
complainants  in  this  suit,  have  no  rights  in  the  waters  of  the 
stream  distinct  from  the  rights  of  the  general  public  therein, 
nor  are  they  endowed  with  superior  rights  by  the  legislature  of 
1852 :  Pub.  Laws  1852,  p.  419. 

That  legislation  did  not  guarantee  or  assure  to  Jersey  City 
the  purity  of  the  water,  nor  did  it  vest  in  Jersey  City  any  part 
of  the  state's  title  in  the  tidal  waters,  upon  which  its  present 
claim  can  be  established  and  enforced.  It  was  simply  the  con- 
sent of  the  state  that  Jersey  City  might  withdraw  such  quanti^ 
of  water  from  the  Passaic  as  might  be  requited  to  furnish  a  sap- 
ply  of  pure  and  wholesome  water.  This  provision  was  intended 
to  qualify  and  limit  the  extent  of  the  grant,  so  that  the  impli* 
cation  could  not  arise  that  Jersey  City  ***  might  without  fn^ 
ther  legislation  divert  the  water  for  other  purposes  than  a  ^« 
ter  supply  for  domestic  and  other  like  purposes. 

At  the  time  of  the  legislative  grants  to  the  cily  of  Paterson 
in  1867-1868  and  1871,  it  would  have  been  competent  for  iic 
legislature  to  pass  a  law  prohibiting  the  further  use  of  the  Pas- 
saic water  in  Jersey  City,  and  compelling  the  city  to  procure  its 
water  elsewhere.  Therefore,  the  grant  to  Paterson  must  be  re- 
garded as  a  repeal  by  implication  of  the  previous  grant  to  Je^ 
sey  City,  if  it  was  an  impairment  of  that  grant,  which  cannot  be 
conceded:  Newark  Aqueduct  Board  v.  Passaic,  45  N.  J.  Eq.  393, 
18  Atl.  106.  Jersey  City  is  without  a  standing  to  invoke  the 
injunction  power  in  this  case. 

Ordinarily,  where  the  riparian  owner  is  injured  by  an  unlaw- 
ful diminution  of  the  quantity  of  water,  or  by  its  excessive  pol- 
lution, when  his  legal  right  is  established,  he  is  entitled  to  the 
exercise  of  the  injunction  power  of  a  court  of  equity. 

Whether,  in  this  case,  the  restraining  order  of  tiie  court  should 
be  interposed  for  the  protection  of  the  riparian  owners  abore 
tide  water,  is  the  remaining  question  to  be  considered.  That 
question  must  be  solved  by  determining  whether  in  the  situation 
of  the  parties  here  there  is  the  presence  of  such  circumstances 
and  such  equities  as  may  justify  this  court  in  withholding  its 
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vertndxung  aim.  On  the  one  haad^  the  riparian  owner  is  en- 
titled to  redress  in  respect  of  the  deprivation  of  his  property. 
On  the  other  hand,  the  ciiy  of  Paterson,  at  an  enormons  expense, 
has  pnt  into  operation  nnder  legislative  authority,  and  for  a 
long  series  of  years  has  nsed  and  enjoyed,  a  system  of  sewerage 
which  accommodates  a  population  of  over  one  hundred  thousand 
people.  By  the  restraint  prayed  for,  this  sewerage  system  will 
be  suddenly  destroyed,  and  the  homes  of  this  multitude  of  peo- 
ple will  be  rendered  perilous  to  health  and  lif^  and  unfit  for 
occupancy. 

While  the  dtj  cannot,  upon  this  continued  acquiescence  of 
-Qiese  riparian  owners,  predicate  the  right  to  deprive  Ihem  of 
their  property  in  the  stream,  yet,  in  view  of  such  acquiescence, 
and  the  magnitude  of  the  injury  which  would  fall  upon  the 
•••  public  by  prohibiting  the  use  of  the  sewers,  it  would  be  in- 
equitable to  enjoin,  if  relief  can  otherwise  be  afforded.  The  re- 
lators are  here  asking  equity  and  they  must  do  equity.  A  sub- 
stituted remedy  by  giving  them  adequate  compensation  for  their 
injury  would  be  a  just  disposition  of  the  omtroversy. 

The  granting  or  refusing  of  an  injimction  is  a  matter  resting 
in  the  soimd  discretion  of  the  court.  Where  it  would  cause 
great  injury  to  the  defendants  and  might  be  of  serious  detriment 
to  the  public,  without  corresponding  advantage  to  the  complain- 
ant, it  will  not  be  granted.  The  authorities  are  collected  in 
Stewart's  Digest,  620,  sections  7,  10. 

In  Morris  etc.  B.  B.  Co.  v.  Prudden,  20  N.  J.  £q.  531,  Mr. 
Justice  Depue,  in  delivering  the  opinion  of  this  court,  said: 
''That  an  injunction  ought  not  to  be  granted  when  tiie  benefit 
secured  by  it  to  one  party  is  of  little  importance,  while  it  will 
operate  oppressively,  and  to  Ihe  great  annoyance  and  injury  of 
the  other  party,  unless  the  wrong  complained  of  is  so  wanton 
and  unprovoked  in  its  character  as  properly  to  deprive  the 
wrongdoer  of  the  benefit  of  any  consideration  as  to  its  injurious 
consequences'' ;  and  he  recognized  the  fact  of  acquiescence  as  a 
consideration  of  importance  in  determining  whether  the  defend- 
ants should  be  restrained. 

In  the  case  before  us  the  injury  to  the  defendants  would  be 
so  great  that  an  injimction  should  not  be  granted  to  these  com- 
plainants whose  injury  is  incidental  and  comparatively  small. 
If  these  complainants  amend  their  bill,  or  file  a  new  bill  ask- 
ing for  an  injunction,  unless  the  dtj  will  consent  to  make  such 
compensation  for  the  diminution  in  the  value  of  their  lands  as 
shall  be  ascertained  to  be  jusl^  such  equitable  relief  can  be  given 
to  them. 
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A  court  of  equity  will,  to  effectuate  justice,  settle  unliquidated 
damages:  Coster  ▼.  Monroe  Mfg.  Co.,  2  N.  J.  Eq.  467;  loger- 
soU  T.  Newton,  60  N.  J.  Eq.  399,  45  Atl.  596.  Those  ripanan 
owners  aboye  the  flow  of  the  tide  have  the  right,  if  they  so  elect, 
to  pursue  their  remedy  at  law,  by  instituting  suits  for  damages. 
In  that  erent,  the  ciiy  would  be  driyen  to  file  its  bill  to  restrain 
the  suits,  offering  to  make  just  compensation. 

"^  TbaA  procedure  was  taken  in  Paterson  etc  B.  B.  Go.  v. 
Kamlah,  42  N.  J.  Eq.  93,  6  Atl.  44^  and  approyed  in  this  oonrt, 
the  decree  being  unanimously  affirmed :  Paterson  etc.  B.  B.  Ca 
y.  Kamlah,  47  N.  J.  Eq.  331,  21  Atl.  954. 

The  injunction  should  be  yacated  and  the  record  remitted  to 
the  court  of  chancery,  and  the  case  proceeded  with  in  accordance 
with  the  yiewB  herein  expressed. 


8TBBAM— POLLUTION  OF.-ON  THB  RIGHT  OF  A  CITY  Is 
discharge  itff  sewage  into  a  stream  to  the  Injury  of  rliMurian  pro- 
prietors, see  Sayre  y.  Mayor  and  Common  GouncU  of  Newark,  00 
N.  J.  Bq.  sei,  ante.  p.  629,  and  note,  45  Aa  985.  It  is  held  in  tbat 
case  that  the  legislature  may  authorise  a  municipality  to  use  tidal 
nayigable  streams  within  its  borders  for  sewerage  purposes,  though 
such  use  causes  some  defilement  But  in  Watson  y.  Mllford,  72 
Conn.  5ei,  77  Am.  St  Rep.  345,  45  AU.  167,  it  is  held  that  if  i 
municipal  corporation  creates  a  nuisance  on  the  land  of  a  lower 
riparian  proprietor  by  discharging  its  sewage  into  a  stream,  it  Is 
liable  therefor:  See,  also,  Trevett  y.  Prison  Assn.,  06  Va.  d32»  81 
Am.  St  Bep.  727,  86  S.  B.  378. 


COLTON  y,  DEPEW. 

[60  N.  J.  Bq.  454,  46  AU.  72a] 

THB  STATUTE  OP  LIMITATIONS  DOBS  NOT  APPLY 
TO  COURTS  OF  EQUITY,  but  proceedings  in  equity  to  enforce  a 
legal  right  are  within  the  spirit  and  meaning  of  the  statute,  and 
haye  always  been  so  considered.  If  the  matter  in  controyersy  in 
such  a  court  is  of  a  purely  equitable  nature,  not  cognizant  in  a 
court  of  law,  the  statute  of  limitations  has  no  effect,  but  the  court 
may  apply  the  doctrine  of  neglect  and  lapse  of  time  according  to 
discretion,  regulated  by  precedents  and  peculiar  circumstances,  but 
when  the  two  courts  haye  concurrent  Jurisdiction,  and  also  when 
the  aid  of  equity  is  Inyoked  on  account  of  special  circumstances, 
such  as  the  need  of  discoyery,  the  difficulty  of  proceeding  at  law 
or  the  like,  the  statute  is  as  effectual  a  bar  as  at  law,  with  the 
qualification  that,  in  case  of  fraud,  it  commences  running  with  the 
discoyery  of  the  fraud. 

THB  STATUTE  OF  LIMITATIONS  DOBS  NOT  EXTIN- 
GUISH A  DBBT,  but  merely  takes  away  a  remedy  for  its  enforoe- 
ment. 
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A  STATUl'H  OF  LIMITATIONS  DOBS  NOT  OPBRATB 
AOAINST  A  SUIT  TO  FOBEOLOSB  A  MOBTGAGB  nntU  the 
mortgagee's  legal  right  of  entry  upon  the  lands  mortgaged,  as  well 
as  lito  right  of  action  upon  the  debt.  Is  barred. 

A  HOBTGAOEB  HAS  TWO  BBMBDIBS,  one  upon  the 
bond  or  other  evidence  of  indebtedness,  and  the  other  by  a  suit 
upon  the  mortgage.  The  operation  of  the  statute  of  limitations 
agrainst  one  of  these  remedies  does  not  necessarily  affect  the 
other. 

SUIT  BYMOBTOAGBB,WHBN  ACTION  UPON  THB  DBBT 
IS  BABBBD.—The  fact  that  the  statute  of  limitations  preyents  a 
mortgagee  from  maintaining  an  action  upon  the  bond  or  other  eyl- 
dence  of  indebtedness  to  secure  the  payment  of  which  the  mortgage 
"was  given,  does  not  prevent  him  from  prosecuting  with  success  a 
suit  to  foreclose  the  mortgage. 

THH  STATUTB  OF  LIMITATIONS  AGAINST  A  SUIT  BY 
A  MOBTGAGBB  does  not  begin  to  run  until  the  possession  be- 
comes adverse  to  him.  The  possession  of  the  mcMrtgagor  by  the 
gulTerance  or  forbearance  of  the  mortgagee  cannot  become  adverse 
until  I  he  mortgagor  ceases  to  recognize  the  mortgagee's  title  by  the 
XMiyment  of  interest  Such  payment  is  plenary  evidence  that,  up  to 
Uuit  time^  the  possession  of  the  mortgagor  had  not  become  ad- 


INTBBBST,  BATB  0F»  WHBN  NOT  GHANGBD  BY  IN- 
DOBSBMBNT.— If,  upon  a  bond  secured  by  a  mortgage,  thQ  presi- 
dent of  the  corporation  holding  the  premises  makes  an  indorsement 
that,  in  consideration  of  the  extension  of  the  time  of  payment,  the 
rate  of  interest  shall,  after  such  indorsement,  be  changed  from 
Biz  per  cent  to  seven,  but  the  indorsement  is  not  made  in  a  man- 
ner binding  the  corporation,  it  must  be  disregarded,  though  the 
bond  and  mortgage  were  permitted  to  stand  without  any  attempt 
to  enforce  them  for  many  years  after  the  making  of  such  indorse- 
ment. _ 

Suit  to  foiedose  a  mortgage  made  on  January  Z,  1863^  by 
Nathaniel  Dole,  then  the  owner  of  the  mortgaged  premises. 
The  mortgagee  on  the  same  day  assigned  the  mortgage  to  Jane 
Van  H(»n.  She  snbsequ^itly  died,  and  her  surviving  executor, 
on  September  29,  1882,  assigned  it  to  the  complainant.  The 
mortgagor  conveyed  the  mortgaged  premises  on  August  1, 1865, 
to  Delacroix.  There  was  no  agreement  that  the  latter  would 
assume  the  payment  of  the  mortgage  or  that  it  should  be  deemed 
part  of  the  consideration.  He,  on  December  31, 1870,  conveyed 
to  the  Weehawken  Ferry  Company,  which  on  July  9,  1884,  con- 
veyed to  Simpson,  who,  on  May  19,  1885,  conveyed  to  Sims, 
who,  on  May  26, 1893,  conveyed  to  the  defendant,  Chauncey  M. 
Depew.  A  decree  was  entered  foreclosing  the  mortgage,  and 
the  defendants,  Chauncey  M.  Depew  and  the  West  Shore  and 
Ontario  Terminal  Company,  appealed  therefrom.  In  this  de- 
cree interest  was  allowed  at  the  rate  of  six  per  cent  annually, 
and  the  complainant  therefore  appealed  from  such  part  of  the 
decree,  claiming  interest  at  the  rate  of  seven  per  cent  per  an- 
num under  the  indorsement  shown  in  the  opinion  of  the  court 
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Bandolph  W.  Familj  and  GharleB  L.  Cailaii,  far  the  ooDk- 
plainuit. 

Vredenbuigli  ft  GanetBon,  for  the  def endania. 

^^  DBFTTE,  0.  J.  The  Weehawken  I^ny  Ckmtpany  beetme 
fhe  Qwner  of  the  mortgaged  premises  by  deed  from  Delacrdx 
and  wife^  dated  December  31,  1870.  Thia  deed  conveyed  the 
mortgaged  premises  subject  to  the  mortgage  nov  in  question, 
and  to  the  Comstock  mortgage,  wiili  the  following  danae  of 
assumption:  ^he  payment  of  which  two  mortgages,  with  the 
interest  thereon  from  this  date,  is  hereby  assumed  by  the  party 
of  the  second  part>  making  together  twenty-three  thousand  five 
hundred  dollars,  which  is  part  of  the  consideration  money  ex- 
pressed in  this  conveyance.** 

^'^  The  estate  vested  in  the  Weehawken  Ferry  Company  in 
the  mortgaged  premises  was  conveyed  to  Thomas  B.  Simpson 
by  a  master's  deed,  dated  July  9,  1884.  Prom  December  31, 
1870,  to  July  9,  1884:,  the  Weehawken  Ferry  Company  was  the 
owner  of  the  mortgaged  premises.  The  mortgage  is  dated  Jan- 
uary 3,  1863,  and  conditioned  for  the  payment  of  seventeen 
thousand  dollars  in  one  year  after  its  date.  For  several  years 
interest  was  paid  by  the  Weehawken  Ferry  Company  to  the  as- 
signee of  the  mortgage,  the  last  payment  being  made  on  the 
22d  of  December,  1876.  This  bill  was  filed  December  18,  1896. 
The  last  payment  of  interest  was  within  twenty  years  next  be- 
fore the  c(»nmencement  of  this  suit. 

The  defendants  in  their  answer  set  up  as  the  substantial  de- 
fense in  this  case :  ^^That  the  said  complainanf  s  alleged  cause  of 
action,  being  on  a  sealed  instrument,  for  the  payment  of  money 
only,  did  not  accrue  within  sixteen  years  next  before  the  com- 
mencement of  this  suit;  and  they  further  say  that  the  said  ac- 
tion was  not  commenced  within  twenty  years  after  default  on 
said  alleged  mortgage,  and  therefore  the  said  complainant  is 
barred  of  and  from  any  action  on  his  alleged  bond  and  mort- 
gage." The  defense  thus  brought  forward  presents  the  ques- 
tion whether  the  statute  of  limitations  applies  to  a  suit  in  a 
court  of  equity  to  enforce  a  mortgage  by  foreclosing  the  equity 
of  redemption,  and  the  construction  of  the  statute  in  a  court 
of  law  where  title  in  the  mortgagor  arising  from  his  possession 
is  set  up  to  defeat  an  action  of  ejectment  by  the  owner  of  the 
mortgage. 

In  Shields  v.  Lozear,  34  N.  J.  L.  496,  501,  3  Am.  Bep.  256, 
it  was  held  that  ''by  the  common  law  a  mortgage  in  fee  created 
an  immediate  estate  in  fee  simple  in  the  mortgagee,  subject  to 
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be  defeated  by  the  pajineiit  of  the  mortgage  money  on  the  day 
named  in  the  condition^  and  the  mortgagee  might  enter  im- 
mediately on  the  mortgaged  premises  and  hold  the  estate  untit 
the  condition  was  performed.  In  this  state  it  was  held  by  this 
court  that  the  right  to  enter  was  postponed^  and  the  possession 
was  in  the  mortgagor^  nntil  the  condition  was  broken  by  default 
in  the  payment  of  the  mortgage  money :  Sanderson  y.  Den  ex 
dem.  Price,  21  N-  J.  L.  646,  note,  ^^  With  this  modification 
of  the  rights  of  the  mortgagee,  as  to  the  postponement  of  ability 
to  obtain  the  possession  of  the  mortgaged  premises^  the  nature 
of  the  mortgage,  as  a  conveyance,  remains  as  it  was  at  common 
law."  The  conyeyance  of  the  mortgaged  estate  by  the  owner 
to  the  mortgagee  is  a  legal  conveyance,  on  which  ejectment  may 
be  bronght  in  the  same  mannfir  and  subject  to  the  same  defenses 
and  governed  by  the  same  legal  rules  as  if  the  deed  of  convey- 
ance had  been  absolute. 

A  mortgagee  has  a  double  security  for  the  payment  of  his 

debty  viz.,  the  bond,  which  is  a  contract  by  the  obligor  to  pay, 

and  the  mortgage,  which  is  a  conveyance  of  an  estate  in  the 

mortgaged  premises.    Tbe  bond  accompanying  the  mortgage 

was  executed  by  Dole.    The  legal  remedy  against  him  on  the 

bond  was  barred  by  the  statute  of  limitations,  unless  saved  by 

his  residence  out  of  the  state,  and  he  was  discharged  from  his 

liability  thereon  by  a  discharge  in  bankruptcy,  January,  1868. 

Neither  the  statute  of  limitations,  whidi  bars  the  obligee's 

right  to  maintain  an  action  on  the  bond,  nor  the  discharge  of 

the  obligor  in  bankruptcy,  is  an  extinguishment  of  the  debt    In 

both  instances  the  remedy  is  taken  away,  but  the  debt  remaining 

would  be  a  valid  consideration  for  a  subsequent  express  promise 

to  pay :  Briggs  v.  Sutton,  20  N.  J.  L.  581 ;  Whyte  v.  McGovem, 

51  N.  J.  L.  356,  17  AtL  957.    Notwithstanding  the  mortgagee 

has  lost  his  action  at  law  on  the  bond,  his  remedy  under  the 

mortgage  still  remains:  Buswell's  Limitations  to  Actions,  sec. 

140,  p.  201 ;  2  Jones  on  Mortgages,  sec.  1204;  Wagoner  v.  Watts, 

^  N.  J.  L.  126, 129,  per  Van  Syckel,  J.    It  was  so  decided  in 

Blue  V.  Everett,  56  N.  J.  Eq.  455,  39  AtL  765.    It  was  there 

held  that  in  order  to  deprive  the  holder  of  a  bond  and  mortgage 

of  his  bill  in  chancery  to  collect  the  debt  by  the  sale  of  the 

mortgaged  premises,  the  legal  right  of  entry  upon  the  lands 

'^^^t^gaged,  as  well  as  the  legal  right  of  action  on  the  bond,  must 

be  barred. 

The  statutes  of  limitations  do  not  apply  to  courts  of  equity, 
for  the  leaaon  that  the  words  of  the  statutes  apply  only  to  par- 
ticular legal  remedies;  but  proceedings  in  equity  to  enforce  a 
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legal  right  are  within  the  spirit  and  meaning  of  the  Btatates, 
and  haye  always  been  so  considered.  The  question  has  been 
^'^  discussed  as  to  whether  a  court  of  equity  acts  in  analogy 
with  the  statutes  or  in  obedience  to  them.  Lord  Bedesdale  ex- 
pressed the  opinion  Ihat  where  there  was  a  legal  right  which 
became  cognizable  in  a  court  of  equity,  courts  of  equity  acted  in 
obedience  to  the  statute  of  limitations:  Hoyenden  ▼.  Lord  Aa- 
nesley,  2  Schoales  ft  K  ^607.  The  rule  seems  to  be  ihat  if  Hm 
matter  in  controyersy  in  a  court  of  chancery  is  of  a  purely  equi- 
table nature^  not  cognizable  in  a  court  of  law,  the  statute  of  lim- 
itations has  no  application,  but  the  court  will  apply  the  doctrine 
of  neglect  and  lapse  of  time  according  to  discretion,  regulated 
by  precedents  and  the  peculiar  circumstances;  but  when  the 
two  courts  haye  concurrent  jurisdiction,  and  also  when  the  aid 
of  equity  is  inyoked  on  account  of  special  circumstances,  such 
as  the  need  of  a  discoyery,  the  di£Sculty  of  proceeding  at  law  or 
the  like,  the  statute  is  as  effectual  a  bar  as  at  law,  with  the 
qualification  that  in  cases  of  fraud  it  commences  running  from 
the  time  of  the  discoyery  of  the  fraud :  Lawrence  y.  Trustees, 
etc.,  2  Denio,  677,  681.  Mr.  Justice  Story,  dealing  with  thia 
subject,  used  this  language:  ''The  statutes  of  limitation,  where 
they  are  addressed  to  courts  of  equity,  as  well  as  to  courts  of 
law,  as  they  seem  to  be  in  all  cases  of  concurrent  jurisdiction  at 
law  and  in  equity  (as,  for  example,  in  matters  of  account) ,  to 
which  they  direotiy  apply,  seem  equally  obligatory  in  each  court. 
It  has  been  yery  justly  obseryed  that  in  such  cases  courts  of 
equity  do  not  act  so  much  in  analogy  to  the  statutes  as  in  obedi- 
ence to  them.  In  a  great  yariety  of  other  cases  courts  of  equity 
act  upon  the  analogy  of  the  limitations  at  law.  Thus,  for  ex- 
ample, if  a  legal  title  would,  in  ejectment,  be  barred  by  twenty 
years'  adverse  possession,  courts  of  equity  will  act  upon  the  like 
limitation,  and  apply  it  to  all  cases  of  relief  sought  upon  equi- 
table titles  or  claims  touching  real  estate.  Thus,  for  example^ 
if  the  mortgagee  has  been  in  possession  of  the  mortgaged  estate 
for  twenty  years,  without  acknowledging  the  existence  of  the 
mortgage,  it  will  be  presumed  that  the  mortgage  is  foreclosed, 
and  ihsA  he  holds  by  an  absolute  title.  If  tiie  mortgagor  has 
been  in  possession  of  the  mortgaged  estate  for  the  like  space  of 
time  wi^out  acknowledging  the  mortgage  debt,  it  will  be  pre- 
sumed to  be  paid.  If  the  judgment  creditor  has  lain  by  for 
**^  twenty  years  without  any  effort  to  ^iforoe  his  judgment, 
and  it  has  not  been  acknowledged  by  the  debtor  within  that 
time,  it  will  be  presumed  to  be  satisfied.  And  in  all  these  cases 
courts  of  equity  will  act  upon  these  facts  as  a  poeitiye  bar  is 
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relief  in  eqnitT^':  2  Story's  Eqtiity  JuriBprudence^  see.  1520; 
Angell  on  Limitations;  sec.  26,    This  genenil  principle  has  been 
authoritatively  adopted  by  the  courts  of  this  state.    In  Conover 
y.  Wright,  6  N.  J.  Eq.  613,  47  Am.  Dec  213,  Mr.  Justice  Car- 
penter,  speaking  for  this  court,  said:  ^'Whether  courts  of  equity 
act  in  obedience  or  in  mere  analogy  to  the  statutes  of  limiti^ 
tiona,  it  has  become  a  settled  rule  that  they  will  apply  them,  in 
similar  cases  within  the  sphsre  of   their  jurisdiction,  equally 
with  conrts  of  law.    They  have  always  felt  themselyes  bound  by 
the  spirit  and  meaning  of  these  statutes,  and  ordinarily  act  in 
conformity  to  them.    In  cases  concurrent  with  a  remedy  at 
law,  they  always  allow  them  to  be  pleaded,  and  a  party  is  not 
permitted  to  evade  their  effect  by  resorting  to  another  forum.'' 
In  Wanmaker  v.  Van  Buskirk,  1  N.  J.  Eq.  691,  23  Am.  Dec. 
74B,  Chancellor  Yroom  said:  *The  statute  of  limitations  does 
not  apply  in  terms  to  courts  of  equity,  but  it  is  well  known  that 
fhey  have  always  felt  themselves  bound  by  the  principles  of  the 
statute,  and,  except  in  cases  of  strict  trust  and  matters  purely 
equitable  in  their  nature,  have  acted  in  conformity  with  them.'' 
l^ese  passages  were  quoted  with  approval,  with  a  citation  of  a 
considerable  number  of  cases,  by  Mr.  Justice  Dixon  in  Blue  v. 
Everett,  56  N.  J.  Eq.  455,  460,  39  Ati.  765.    It  will  also  be  ob- 
served that  in  that  case,  which  was  for  the  foreclosure  of  a  mort- 
gage, the  complainants  rights  under  his  bond  and  mortgage 
were  held  to  be  purely  legal  in  their  nature,  and  therefore  sub- 
ject in  the  court  of  equity  to  the  application  of  the  statute  of 
limitations. 

In  an  action  of  ejectment  by  the  mortgagee  against  the  mort- 
gagor or  his  grantee  in  possession,  the  statute  of  limitations 
would  be  a  defense.    It  would  be  equally  available  in  a  court  of 
equity  on  a  bill  to  foreclose,  and  upon  the  same  construction 
that  the  statute  would  receive  in  a  court  of  law.    Section  16  of 
the  statute  of  Umitations  provides:  ^That  no  person  who  now 
hath,  or  hereafter  may  have,  any  right  or  titie  of  entry  into 
lands,  tenements,  or  hereditaments,  shall  make  any  entry  there- 
iUy  but  within  twenty  years  next  after  such  right  or  titie  shall 
accrue;  and  such  person  shall  be  barred  from  any  entry  after- 
ward," ^•^  with  a  proviso  not  pertinent  to  this   case:   Gen. 
Stats.,  p.  1027.    This  section  is  substantially  a  re-enactment 
of  the  statute,  21  Jacobus  I,  chapter  16:  Spottiswoode  v.  Morris 
etc.  E.  R  Co.,  61  N.  J.  L.  322,  330,  40  Ati.  506.    Under  the 
settled  construction  of  this  statute  mere  possession  for  twenty 
years  will  not  constitute  a  bar.    In  order  to  acquire  title  or  to 
defend  in  ejectment  in  virtue  of  the  statute^  the  possession  must 
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be  advene:  Fonlke  t.  Bosid,  41  N.  J.  K  528.  It  does  not  fol- 
low that  because  the  ^aintifPs  right  of  poaaessLon  accrued  more 
than  twenty  yean  before  suit  bioaght,  his  right  of  action  is 
gone,  for  to  produce  tiiis  result  it  is  necessary  to  introduce  a 
Bccond  factor^  to  wit»  that  there  has  been  an  adverse  possession 
coyering  the  statutory  period:  Van  Clere  ▼,  Book^  40  If.  J.  I^ 
25,  26. 

In  Kirk  ▼.  Smith,  9  Wheat  241,  288,  Chief  Justice  Marshall 
said:  ^^One  of  the  rules  which  apply  to  acts  of  linutation  gen- 
erally, which  has  been  recognized  in  the  courts  of  England,  and 
in  all  othen  where  the  rules  established  in  those  oourta  haTe 
been  adopted,  is  that  possession,  to  give  title^  must  be  advene; 
The  word  is  not,  indeed,  to  be  found  in  the  atatutesi,  but  the 
plainest  dictates  of  common  justice  require  that  it  ahoald  be 
implied.  It  would  shock  the  sense  of  right  which  must  be 
felt  equally  by  legislatures  and  by  judges,  if  a  posseasioa  which 
was  permissive  and  entirely  consistent  with  the  title  of  suaotfaer 
should  silently  bar  that  title^ :  Wood  on  limitation  of  Aetiona^ 
623.  In  Heath  t.  Pugh,  L.  &  6  Q.  B.  Div.  345,  359^  whidi 
was  an  action  of  ejectment,  and  the  defense  was  the  stataie 
of  limitations  (3  ft  4  William  lY,  e.  27),  Lord  Sdbome,  apeak- 
ing  of  the  statute  of  limitations  (21Jacobus  I,  c  16),  said:  ^^Ths 
possession  of  the  mortgaged  land  by  the  mortgagor,  duruag  the 
subsistence  of  the  security,  and  while  the  mortgAgoe  did  net 
choose  to  take  possession,  was  held,  at  law  as  well  as  in  equity, 
to  be  'at  the  wiU,'  or  by  the  'sufiEeranoe,'  or  'peEmission'  of  the 
mortgagee,  under  a  'tacit  agreemenf  which  the  mortgagee  might 
determine  at  his  pleasure.  It  was  of  the  nature  of  the  transac- 
tion that  the  mortgagor  should  continue  in  possessioii.  TTm 
possession  was  rightful,  and  not  by  wrong.  He  was  entitled  ti^ 
the  rents  and  profits  as  long  as  he  remained  in  possession;  mesne 
profits  accrued  due  and  received  prior  to  action  or  demand  could 
not  be  recoyered  from  him  by  the  mortgagee.  The  former  stat- 
ute ^^  of  limitations  (21  Jacobus  I,  a  16),  did  not^  under 
the  circumstances  of  such  a  possession  by  the  mortgagor,  run 
against  the  mortgagee.^'  A  possession  that  was  rightful  and 
not  by  wrong  in  its  inception  and  continuance  could  not  become 
tortious  and  adverse,  except  by  some  act  on  the  part  of  the 
mortgagor  which  indicated  a  disavowal  of  the  relation  of  mort- 
gagor and  mortgagee. 

A  tenant  in  possession,  recognizing  the  title  of  his  landlord 
by  the  payment  of  rent,  does  not  acquire  titie  by  adverse  poopoo 
sion,  no  matter  how  long  his  possession  may  continue.    Bj  a 
parity  of  reasoning,  a  mortgagor  who  ia  in  possession  of  movt- 
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^gaged  premises  by  sufferance  or  by  the  acquiescence  of  the  mort^ 
^agee,  paying  interest  on  a  mortgage,  is  not  in  under  a  posses- 
sion which  IB  adverse.  The  principle  that  underlies  the  whole 
of  this  subject  is  that  the  payment  of  rent  by  the  tenant,  in  one 
case,  and  the  payment  of  interest  by  the  mortgagor  in  the  other 
case,  is  a  recognition  of  the  rights  of  the  landlord  or  mortgagee. 
The  possession  of  the  mortgagor  by  the  sufferance  or  forbear- 
ance of  tiie  mortgagee,  making  payments  on  account  of  the 
mortgage  debt,  does  not  become  adverse  to  the  title  of  the  mort- 
gagee until  the  mortgager  has  ceased  to  recognize  the  mort- 
gagee's title  by  the  nonpayment  of  interest 

In  Blue  T.  Everett,  56  N.  J.  Eq.  455,  39  AO.  765,  the  mort- 
gage in  question  was  made  July  19, 1872,  securing  tiie  payment 
of  a  bond  of  the  same  date  for  fifteen  hundred  dollars  payable  in 
one  year.  As  was  decided  in  the  court  of  chancery,  the  last  pay- 
ment of  interest  by  the  mortgagor  was  more  than  twenty  years 
before  bill  filed.  A  subsequent  payment  of  interest  claimed  by 
the  mortgagee  was  disallowed  for  want  of  proof,  and  the  decision 
of  the  vice-chancellor  on  that  question  was  not  set  aside  in  this 
court  There  being  no  recognised  payment  of  interest  within 
twenty  years,  the  bar  of  the  statute  arising  from  the  lapse  of 
time  after  the  right  of  entry  accrued  was  not  removed. 

The  decision  in  that  case  established  the  doctrine  that  the 
statute  of  limitations  was  available  in  a  suit  in  equity  for  the 
foreclosure  of  a  mortgage,  as  well  as  in  an  action  of  ejectment, 
and  that  the  right  to  a  foreclosure  ceased  when  the  legal  right 
of  entry  upon  the  lands  mortgaged  was  barred.  In  delivering 
4^^  the  opinion  of  the  court  the  learned  justice,  speaking  of  the 
payments  of  interest  by  a  mortgagee,  used  this  language :  ^^At 
law  the  bar  of  the  statute  [of  limitations]  could  not  be  obviated 
by  payments  made  on  account  of  the  debt,  for  the  mortgagor 
does  not  hcdd  the  land  under  the  mortgagee,  and  the  payments 
could  not  be  deemed  rent  or  in  any  sense  the  price  of  possession, 
but  would  be  referred  solely  to  the  personal  obligation  held  by 
the  mortgagee.''  This  language  does  not  accurately  express 
the  legal  principle  which  controls  when  such  a  payment  is  made 
by  the  owner  of  the  mortgaged  premises  in  its  ^ect  upon  the 
statute  of  limitations.  The  mortgagee  has  two  securities  for 
the  debt — ^the  bond  and  the  legal  estate  in  the  mortgaged  prem- 
ises. A  payment  (m  the  debt  may  be  made  by  the  obligor  on  the 
bond  or  by  the  grantee  of  the  mortgaged  premises.  Where  the 
obligor  has  conveyed  the  premises  his  grantee  has  no  interest  in 
keeping  alive  the  contract  to  pay  contained  in  the  bond.  A 
payment  of  interest  or  part  principal  on  the  debt  may  be  made 
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bj  the  obligor  or  by  his  grantee.  If  such  payment  be  made  hj 
the  owner^  who  was  not  the  obligor^  it  woxdd  not  at  law  remoTe 
the  bar  of  the  statute  of  limitations  in  an  action  against  tht 
latter.  The  possession  upon  which  the  statute  attachea  must  be 
adverse.  The  mortgagee  is  not  barred  by  the  possession  of  bis 
mortgagor  paying  interest:  3  Evans'  Stat  229^  note;  4  Kenfs 
Commentaries^  189.  The  doctrine  of  the  law  with  respect  to 
title  under  the  statute  of  limitations  is  that  there  has  been  a 
possession  adverse  to  the  owner  of  the  legal  title  for  twenty 
years.  Whether  possession  is  adverse  within  the  purview  of  the 
statute  is  a  question  of  fact,  to  be  determined  up<m  competent 
evidence  concerning  the  character  of  the  possession,  whether 
permissive  or  hostile  to  the  title  of  the  real  owner.  A  penon 
may  be  in  possession  of  property  for  a  period  longer  than  that 
mentioned  in  the  statute,  without  paying  rent  or  making  any 
compensation  for  his  occupatioii  of  the  premises,  and  not  be 
within  the  statute  of  limitations.  Possession,  to  make  the  stat- 
ifte  available,  must  be  adverse  for  the  full  period  prescribed  bj 
the  statute. 

The  bond  which  accompanied  the  mortgage  was  made  by  Dde. 
The  payments  made  in  1876  were  made  by  the  Weehawken  Ferry 
Company,  which  was  then  the  owner  of  the  mortgaged  premises. 
^^  At  that  time  an  action  on  the  bond  had  been  barred  by  the 
discharge  of  Dole  in  bankruptcy.    It  is  inconceivable  that  the 
ferry  company  should  have  made  these  payments  with  a  view  to 
appropriate  ihem  to  an  obligation  on  which  the  company  was 
not  liable,  and  that  did  not  then  exist,  and  not  in  satisfaction 
pro  tanto  of  the  mortgage,  or  in  exoneration  of  the  mortgaged 
premises.    As  was  said  by  Yice-i^hancellor  Stevens  in*  this  case: 
''In  the  case  in  hand  the  payments  are  necessarily  referable  te 
the  mortgage/'    The  indorsement  of  paymente  on  the  bond  is 
a  matter  of  form.    Payments  of  interest,  whether  made  <hi  the 
bond  or  on  the  mortgage,  if  made  by  the  holder  of  the  title  to 
the  mortgaged  premises,  were  in  exoneration  of  the  mortgaged 
premises  from  so  much  of  the  indebtedness,  and  were   plain- 
ly a  recognition  of  the   lien  of  the  mortgage.    On  a  bill    to 
foreclose  such  paymente  would  be  credited  on  account  of  the 
mortgage  indebtedness,  for  the  payment  of  which  a  sale  of  the 
mortgaged  premises  would  be  decreed.    In  an  action  of  eject- 
ment a  mortgagor  in  possession  for  more  than  twenty  years,  set- 
ting up  the  stetute  of  limitetions,  would  be  debarred  of  sudi 
defense  by  proof  that  within  twenty  years  he  had  recognized 
the  mortgaged  estete  by  the  payment  of  interest  on  the  mort- 
gage indebtedness.    Under  such  circumstances  his  title  would 
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not  be  adverse.  The  same  principle  mnst  be  applied  in  a  suit  in 
equiiy  for  the  foreclosure  of  a  mortgage. 

The  payment  of  interest  by  the  Weehawken  Perry  Company, 
the  grantee  in  possession  of  the  mortgaged  premises,  made  on 
the  22d  of  December,  1876,  is  plenary  evidence  that  up  to  that 
date  the  possession  of  the  ferry  company  wa^  not  adverse  to  the 
mortgagee.  When  this  payment  was  made  the  company  was 
not  holding  adversely,  and  the  twenty  years,  the  period  of  ad- 
verse holding  necessary  to  give  title  or  to  constitute  a  defense, 
either  in  an  action  of  ejectment  or  in  a  foreclosure  suit,  had  not 
elapsed  when  this  bill  was  filed. 

The  question  involved  in  this  case  is  one  of  the  utmost  im- 
portance in  this  community.  The  moneyed  institutions,  con- 
trolling large  amounts  of  capital,  seek  investments  permanent  as 
far  as  practicable.  Such  investments  on  mortgages  are  largely 
made  in  expectation  that  the  money  loaned  wiU  be  neither  paid 
^^  nor  called  in  while  the  investment  is  satisfactory  to  both 
parties.  A  decision  that  would  invalidate  such  mortgages  of 
twenty  years'  standing,  where  the  interest  has  been  paid  an- 
nually, would  be  disastrous. 

The  decree  sustaining  the  complainants  right  to  a  foreclosure 
should  be  affirmed. 

The  appeal  by  Colton  presents  the  question  of  the  rate  of 
interest  to  be  allowed.  When  the  mortgage  was  given  the  legal 
rate  of  interest  was  six  per  cent  In  1866  the  legal  rate  of  in- 
terest was  fixed  at  seven  per  cent,  and  that  rate  continued  until 
1878.  On  January  3,  1871,  Dole,  who  was  then  president  of 
the  ferry  company,  made  an  indorsement  on  the  bond  as  fol- 
lows: 

^n  consideration  of  the  extension  of  time  of  the  payment  of 
this  bond  it  is  understood  and  agreed  that  the  rate  of  interest 
from  this  date  shall  be  seven  per  cent. 

"NATHANIEL  DOLE.     [Seal]'* 

This  indorsement  by  the  president  of  the  company  does  not 
appear  to  have  been  made  in  a  manner  which  would  bind  the 
company.  The  vice-chancellor  allowed  interest  at  the  rate 
of  six  per  cent  disregarding  the  above  agreement* 

I  shall  vote  to  affirm  the  decree  in  both  cases. 


THE  EFFECT  OF  THE  STATUTE  OF  LIMITATIONS  Is  to 
destroy  the  remedy,  without  Impairing  the  right:  Note  to  Lamber- 
ton  Y.  Qrant,  80  Am.  St  Rep.  426. 

LIMITATIONS.— HOW  FAR  EQUITY  win  follow  the  statute  of 
Umitationa  is  discussed  in  the  monographic  note  to  Frame  t.  Kenny, 
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12  Am.  Dec.  368-373.    See,  also,  Reynolds  v.  Sumner,  12G  DL  SS, 
9  Am.  St  Rep.  G23.  18  N.  E.  334. 

LIMITATIONS  —  MORTGAGE  FORECLOSURE.— Thoogh  the 
note  to  secnre  whtch  a  mortgage  vrea  gXren  la  barred  by  the  stat> 
nte  of  limitations,  the  mortgage  itself  may  be  foreclosed:  Demctk 
T.  Old  Town  Bank,  85  Md.  315,  60  Am.  St  Rep.  322,  37  AtL  2e& 
See,  also,  Lewis  t.  Schwenn,  93  Mo.  26.  8  Am.  St.  Rep.  511,  2  & 
W.  391;  Townsend  ▼.  Tyndale^  165  Mass.  293,  52  Am.  St.  Rep.  SIX 
43  N.  H  107«  A  mortgage  Is  ayallable  ontil  tbere  has  been  tea 
years'  adverse  possession:  Lswia  ▼•  Schwenn,  93  M4K  a6»  S  Am.  St 
Rep.  511,  2  &  W.  891. 
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MANUPACTTJBINO  COMPANY  ▼.  HOBBS. 

[128  N.  O.  46,  88  8.  B.  26.1 

CONTRACTS  —  SALE  OF  UNCUT  TIMBER  —  UNCBR- 
TAIKTY. — ^A  written  oontraet,  whereby  the  tiayer  Is  allowed  fire 
years  within  which  to  cut  and  remoYe  standing  timber,  the  term 
to  be  computed  from  the  time  the  buyer  begins  to  manufacture 
the  timber  into  lumber,  is  void  for  uncertainty. 

CONTRACTS— SALE  OF  TIMBER— REASONABLE  TIME. 
Under  a  contract  for  the  pnrchaae  of  nncnt  timber,  whereby  a 
buyer  la  allowed  a  reasonable  time  to  cut  and  remove  It,  a  delay 
of  thirteen  years  before  any  attempt  to  remove  is  made  operates 
as  a  walTer  of  the  purchaseifs  rights  tinder  the  contract 

Bhepherd  &  Shepheid  and  Prodai  ft  Pradein>  for  the  plaintifib. 

W.  M.  Bond  and  Charles  Whedbee^  for  the  defendants. 

^  MONTGOMEBY,  J.  It  waa  admitted  on  the  trial  heloir 
that  the  logs  belonged  to  the  plaintiffy  and  that  tiie  plaintiC 
would  be  entitled  to  recover  them  if  the  oontraet,  iriiich  was  in 
writing,  was  sufficient  and  valid  in  law  to  ccmrey  them.  The 
contract  was  entered  into  on  the  2Mi  of  April,  1887,  between 
Noah  Hollowell  and  his  wife  and  the  plaintrS,  and  it  was  aet 
forth  therein  that  for  the  eonaidcmtioin  of  two  hnndred  doilan, 
one-haU  to  be  paid  on  the  exeenAion  and  detiveiy  and  the  other 
half  to  be  paid  in  twelye  miaiMm,  Hollowell  and  mie  ^'^  had  aodd 
^  conveyed  to  the  plaintiff  ^all  flie  timber  down  to  fourteen 
hiehes  aorois  the  etomp  when  cnt  on  fifty  aoies  of  HoUowell's 
hmd.''  It  wae  tetfaer  etipokted  in  the  eontmot  that  HoUoweil 
was  te  pay  all  tesMydioi,  Biwtnsmrati,  etc,  en  the  land  and  on 
the  timber,  and  that  there  was  allowed  to  the  plaintiff  ''the  ful] 
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term  of  fiye  yean  within  which  to  cut  and  remoTe  the  timber 
hereby  confeyed,  said  tenn  to  oommenoe  from  the  time  nid 
party  of  the  second  part  begins  to  manufacture  said  timber  into 
wood  or  lumber.** 

The  trial  below  was  conducted  altogether  upon  iflsoes  of 
fraud  alleged  to  have  been  committed  by  ihe  plaintiff  oq  Hol- 
lowell  and  his  wife  in  the  treaty  and  the  inducement  leading 
up  to  the  contract  The  issues  were  found  in  favor  of  the  d^ 
f endants,  and  a  judgment  was  entered  for  the  value  of  tbe  logs, 
the  plaintiff  having  taken  them  into  his  possession.  It  was  fa^ 
ther  adjudged  that  the  contract  between  HoUowell  and  hia  vife 
and  the  plaintiff  was  void,  and  that  the  defendants  are  the 
owners  of  the  timber  trees  standing  on  the  land. 

We  are  of  the  opinion  that  there  is  on  the  face  of  the 
pleadings  an  insuperable  obstacle  to  a  recovery  on  the  part  of 
the  plaintiff,  and  that  we  ought,  under  section  957  of  tl^  code, 
to  affirm  the  judgment  of  the  court  below :  Thornton  v.  Biadj, 
100  N.  C.  38,  6  S.  E.  910;  Carter  v.  Bountree,  109  N-  C.  29, 18 
S.  E.  716.    The  matter  to  which  we  refer  is  that  provision  of  the 
contract  by  which  is  granted  the  full  term  of  five  years  within 
which  to  cut  the  timber,  the  term  to  commence  from  tbe  time 
the  plaintiff  (party  of  the  second  part)  begins  to  manufacture 
the  timber  into  wood  or  lumber.    We  think  that  that  feature 
of  the  contract  renders  the  whole  void.    The  contract  may  be 
treated  as  a  lease,  or  a  term  for  years,  for  a  lease  can  be  made 
of  the  right  to  cut  trees  or  dig  minerals.    An  indispensable  1^ 
requirement  to  the  creation  ot  a  lease  for  a  term  of  years  is 
that  it  shall  have  a  certain  beginning  and  a  certain  ^  eni 
Blackstone  says  that  such  an  estate  is  frequently  called  a  tenn, 
''terminus,**  because  its  duration  or  continuance  is  boanded, 
limited,  and  determined.    If  no  time  at  which  a  lease  is  to  com- 
mence has  been  mentioned,  the  law  would  fix  that  time  as  the 
date  of  the  contract:  Moring  v.  Ward,  50  N.  C.  272;  2  Blade- 
stone's  Gonmientaries.    But  there  is  an  attempt  to  fix  the  b^ 
ginning  of  the  lease  in  the  contract  before  us.    It  is  wben  tk 
plaintiff  shall  begin  to  manufacture  the  timber  into  lumber. 
That  act  on  the  part  of  the  plaintiff  may  never  take  place ;  it  li 
entirely  uncertain.    The  plaintiff  cannot  be  made  to  oommeDoe 
to  manufacture  the  timber  into  wood  or  lumber,  and  no  rale 
can  be  thought  of  by  which  the  commencement  of  the  tenn  eia 
be  fixed.   It  is  evident  from  the  reading  of  the  contract  that  the 
fee  in  the  land  was  not  to  pass,  and  yet  no  one  can  tell  how  long 
the  land  and  the  other  timber  upon  it  may  remain  naeleaa  iotte 
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defendants  and  to  the  commonwealth  under  the  indefinite  and 
uncertain  time  at  which  the  lease  is  to  begin. 

If  the  doctrine  of  reasonable  time  could  be  invoked  in  this 
case^  the  plaintiff  would  be  in  no  better  condition  than  he  now 
occupies.  The  price  was  two  hundred  dollars  for  the  timber, 
fourteen  inches  on  the  stump  when  cut,  and  the  defendants  to 
pay  all  taxes,  and  the  contract  made  thirteen  years  ago,  and  not 
a  stick  of  timber  yet  cut  by  the  plaintiff.  Under  these  circum- 
stances, it  would  certainly  be  held  as  matter  of  Taw  that  the 
plaintiff  had  allowed  a  reasonable  time  to  cut  the  timber  to 
elapse,  and,  not  having  done  so,  its  rights  under  the  contract 
had  been  lost 

The  judgment  below  is  afi&rmed. 


CONTRACT— GBRTAINTT.—Bvery  agreement  required  by  the 
statute  of  frauds  to  be  In  writing  must  be  certain  in  itself,  or  ca- 
pable of  being  made  so  by  reference  to  something  else,  whereby 
the  terms  can  be  ascertained  with  reasonable  precision,  or  it  cannot 
be  carried  into  effect:  Abeel  t.  BadcUfl,  13  Johns.  297»  7  Am.  Dec. 
877. 


TERRY  ▼.   ROBBINS. 

[128  N.  C.  140,  88  8.  B.  470.1 

CONTRACTS-MARRIED  WOMEN— PRESUMPTION  OP 
I«AW  OF  SISTER  STATE.— There  being  no  evidence  to  the  con- 
trary, it  is  presumed  that  the  contract  of  a  married  woman  made 
In  a  sister  state  Is  void,  as  at  common  law. 

NOVATION  —  CONTRACT  —  QUESTION  FOR  JURY.— 
Whether  a  bond  given  by  a  mortgagor  in  payment  of  an  InstaU- 
ment  of  Interest  is  intended  as  a  novation  is  a  question  of  fact,  to 
be  determined  by  the  Jury. 

Shepherd  ft  Shepherd  and  Pruden  ft  Pruden^  for  the  plaintiff. 

Busbee  ft  Busbee,  for  the  defendants. 

***  MONTGOMERY,  J.  This  action  was  for  the  foreclosure 
of  a  mortgage  upon  real  estate  executed  by  defendants  Thomas 
H.  Bobbins  and  his  wife  to  the  plaintiff  on  the  15th  of  Janu* 
mrj,  1896,  the  plaintiff  alleging  that  the  first  two  payments 
of  two  tiiousand  dollars  each  were  past  due  and  xmpaid,  and  that 
aeoording  to  the  terms  of  the  mortgage  the  whole  debt  was  due. 
The  defendant  averred  in  his  answer,  and  introduced  evidence 
<m  the  trial  to  that  eff ect»  thAt  the  first  note  of  two  thousand  dol- 
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lars  had  been  paid,  and  that  it  was  proTided  in  tiie  mortgage 
that  upon  the  payment  of  that  installment  the  plaintiff  should 
execute  to  the  defendant  Bobbins  a  release  of  a  certain  part 
of  the  land  described  in  the  mortgage,  and  that  the  plaintiff  had 
refused  to  release  the  land,  and  that  tiierefore  the  defendant  had 
committed  no  breach  of  his  contract  in  the  nonpayment  of  the 
second  installment 

The  allege4  payment  of  the  first  two  thousand  dollar  install- 
ment was  by  the  bond  of  the  defendant  Bobbins,  and  his  wife,  the^ 
other  defendant  (she  not  having  been  a  par^  to  the  original 
obligation),  substituted  for  the  first  installment  of  two  thousand 
dollars  in  full  discharge  and  extinguishment  thereof,  the  bond 
being  delivered  to  the  plaintiff  and  received  by  him  in  full 
satisfaction  of  the  said  installment  The  bond  was  executed  in 
Kew  Jersey  and  was  made  payable  in  Keyport,  in  the  same 
state.  His  honor  was  requested  by  the  plaintiff  to  instruct  the 
jury  that  if  they  believed  the  evidence  in  the  case  they  should 
answer  the  sixth  issue,  ''Has  the  defendant  Bobbins  made  default 
upon  the  mortgage  set  out  in  the  complaint?  Yes."  The  in* 
struction  was  refused  and  the  plaintiff  excepted  and  appealed. 

We  think  his  honor  committed  no  error  in  refusing  to  give 
***  the  instruction.  As  was  contended  by  the  plaintiff,  that  the 
addition  of  the  wife's  name  to  the  new  bond  gave  it  no  additional 
weight  or  worth,  because  it  was  void,  so  far  as  she  was  concerned. 
There  was  no  evidence  going  to  show  that  the  common  law 
had  been  changed  or  repealed  in  the  state  of  New  Jersey,  as  ta 
the  power  of  married  women  to  make  contracts,  and  the  pie- 
sumption  therefore  is  that  the  common  law  prevailed  in  Xew 
Jersey  at  the  time  of  the  execution  of  the  bond,  and  by  the  com* 
men  law  all  such  contracts  by  a  feme  covert  were  void:  Gooch 
V.  Faucett,  123  N.  C,  270,  29  S.  E.  362;  GriflSn  v.  Carter,  40  N* 
C.  413. 

But  the  bond  of  Bobbins  was  valid  and  binding  on  him,  and 
whether  or  not  there  was  a  novation  by  the  substitution  of  the 
bond  for  the  installment  under  the  mortgage  was  a  question  for 
the  jury  under  proper  instructions  from  the  court  A  prior  exist- 
ing debt  can  be  extinguished  by  the  acceptance  of  a  promissory 
note  or  bond,  if  it  is  so  intended  by  the  parties,  the  only  question 
being  as  to  the  proof  of  such  intention.  Generally,  tmless  it  !» 
otherwise  specially  agreed,  if  the  holder  of  a  promissory  note 
takes  a  new  note  for  the  original  debty  that  is  prima  faeie  » 
conditional  payment  only — that  is,  the  original  debt  will  bo- 
extinguished  upon  the  payment  of  the  substituted  note.  But 
Judge  Story,  in  his  work  on  Promissory  Notes,  section  404,  sayar 
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''Promissory  notes  either  of  the  maker  himself  or  of  a  third 
person^  are  often  received  by  the  holder  or  the  creditor  in  pay* 
ment  of  the  original  note  or  debt  due  by  the  maker.  And  the 
question  often  arises  irhen  and  under  what  circumstances  the 
receipt  of  a  substituted  note  will  be  deemed  a  due  and  absolute 
extinguishment  or  satisfaction  of  the  original  debt  or  note,  or 
not.  In  general,  by  our  law,  the  receipt  of  a  promissory  note  of 
the  maker  or  of  a  third  person  will  be  deemed  a  conditional  sat* 
isfaction  or  extinguishment  only  of  the  original  debt  or  note  of' 
the  maker  (that  is,  if  the  substituted  note  is  regularly  ^^  paid), 
unless  otherwise  agreed  between  the  parties.  But  if  it  is  agreed 
between  the  parties,  as  it  well  may  be,  that  the  substituted 
note  shall  be  an  absolute  payment  of  the  original  debt  or  note, 
then  it  will  operate  as  an  absolute  satisfaction  and  extinguish- 
ment thereof :  Sheehy  T.  Mandeville,  6  Cranch,  253,  264;  1 
Jones  on  Mortgages,  sec.  926. 

There  were  other  exceptions  made  to  the  charge  of  his  honor, 
but  they  related  to  the  question  we  have  just  discussed^  and 
need  no  further  consideration.  The  defendants'  objections  to 
the  evidence  were  properly  overruled.  The  motion  for  a  new 
trial  because  of  evidence  discovered  since  the  trial  of  the  case 
is  refused. 

No  error. 


LAW  OF  SISTER  8TATB.— IT  IS  PRESUMED  that  the  common 
law  prevails  In  a  sister  state:  Burdlct  v.  Missouri  Pac.  Ry.  Ck>.,  123 
Mo.  221,  45  Am.  St  Rep.  628,  27  S.  W.  453;  and  there  is  no  pre- 
sumption that  Its  statutes  are  like  those  of  this  state:  Kelley  v. 
EeUey,  161  Mass.  Ill,  42  Am.  St  Rep.  889,  36  N.  E.  837.  Contra, 
Chapman  v.  Brewer,  43  Neb.  890,  47  Am.  St  Rep.  779,  62  N.  W.  320; 
Cavallaro  v.  Texas  etc  Ry,  Co.,  110  CaL  348,  52  Am.  St  Rep.  94 
42  Pac.  91& 

NOVATION.— WHETHER  A  TRANSACTION  AMOUNTS  to  a 
novation  Is  a  question  of  intention,  to  be  decided  from  all  the  ci^ 
cumstancea  of  the  case:  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Valley 
B.  a.  Co.,  86  Ya.  1. 19  Am.  St  Rep.  858,  9  &  E.  759. 
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SBTZEB  T.  SBTZEB. 

[128  N.  a  170,  88  8.  B.  781.] 

DIVORCE— CRUELTY— ABANDONMENT.— Where  m  ln»- 
band  is  compelled  to  leave  and  live  eeparate  ffom  his  wife  on  ac- 
count of  her  cruelty  and  mlscondnct,  he  is  entitled  to  an  abaolnte 
dlTorce. 

DIVORCE— RECRIMINATION— ADULTERY  AFTER  ARAN- 
DONMENT.— When  a  husband  la  compelled  to  leave,  and  live  aep- 
arate  from,  his  wife  on  account  of  her  cruelty,  It  Is  no  d^enae  to 
an  action  by  him  for  divorce  that  he  committed  adultery  after  the 
eeparatlon. 

DIVORCE— ADULTERY.— Under  the  statute  of  North  Caro- 
lina, the  adultery  of  a  husband  Is  not  a  cause  for  divorce^  unleas 
he  separates  from  hia  wife  and  lives  In  adultery. 

Self  ft  Wbitener,  for  the  plaintiff. 
L.  L.  WitherspooHy  for  the  defendant. 

^^^  COOK,  J.  The  object  of  this  suit  is  to  dissolve  the  bond 
of  matrimony  existing  between  the  plaintiff  and  defendant. 
Upon  the  finding  by  the  jury  of  the  issues,  his  honor  granted  a 
decree  of  divorce  a  mensa  et  thoro,  to  which  the  plaintiff  ex* 
cepted.  The  question  thus  presented  for  our  decision  is,  wheth- 
er his  honor  erred  in  not  granting  a  decree  of  divorce  a  vinculo 
matrimonii,  as  prayed  for. 

The  relief  sought  is  based  upon  the  ground  of  abandonment, 
under  section  1285  of  the  code,  as  amended  by  chapter  277  of  Hie 
acts  of  1895,  and  chapter  211  of  the  acts  of  1899.  The  iasoea 
as  found  establish  the  marriage,  residence,  etc,  and  that  '^e 
plaintiff  left  his  home  where  the  defendant  resided  more  than 
twelve  months  before  the  commencement  of  this  action,  and 
before  the  1st  of  January,  1899/'  The  eighth  issue,  •'Was 
plaintiff  compelled  to  leave  defendant  and  live  separate  from  her 
on  account  of  the  cruel  treatment  and  miseonduct  of  defendant 
to  plaintiff  P'  was  also  found  in  the  affirmative. 

Upon  this  verdict,  it  is  dear  to  the  court  that  the  plaintiff 
was  entitled  to  a  decree  of  dissolution  of  the  bonds,  puiauant  to 
eaid  act  of  1895,  and  that  the  court  below  erred  in  rendering 
the  decree,  set  out  in  the  record,  for  divorce  from  bed  and  board. 
The  groimds  upon  which  the  statute  authorises  the  dissolution  ia 
the  abandonment  by  the  wife  and  living  separate  and  apart  trout 
her  husband.  The  method  or  manner  ^'^  by  which  the  abandon- 
ment was  obtained  ia  not  materiaL    Whether  ahe  left  him,  or 
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forced  him  to  unwillingly  leave  her^  ia  to  fhe  same  effect  and 
accomplishes  the  same  purpose.  Should  the  husband  have  driven 
his  wife  from  his  house,  or  obtained  her  removal  by  stratagem, 
or  have  withheld  from  her  a  support  while  there,  he  would  have 
been  deemed  to  have  abandoned  her:  1  Bishop  on  Marriage^ 
Divorce,  and  Separation,  sec.  1711;  High  v.  Bailey,  107  N. 
C.  70, 12  S.  E.  45.  But  ^^abandonment '  is  not  a  complete  cause 
for  divorce,  nor  is  ^living  separate  and  apart**  Both  must  exist 
at  the  same  time  to  constitute  a  cause  of  action.  In  this  case  it 
was  the  wife  who,  by  her  cruelty  and  misconduct,  compelled  the 
husband  to  leave  and  live  separate  and  apart  from  her,  which 
entitled  him  to  the  relief  sought 

However,  in  bar  of  his  action,  she  ocmtends  that  he  is  nod;- en* 
titled  to  a  decree,  because  he  is  in  pari  delicto,  in  that  he  has 
committed  acts  of  adultery  '^after  the  separation";  and  it  is 
found  by  the  jury  in  answer  to  the  sixteenth  issue.  It  is  not 
charged  that  any  infidelity  existed  upon  his  part  until  after  he 
was  driven  away,  notwithstanding  the  facts  as  found  by  the  jury 
that  she  had  refused  him  bed  and  cohabitation  since  the  year 
1890.  This  defense  as  thus  eetablished  is  unsound.  In  the  case 
of  Poy  ▼.  Foy,  35  N.  C.  90,  it  is  held  (Pearson,  J.,  delivering 
the  opinion) :  '^f  a  wife  leave  a  husband  and  refuse  to  live  with 
him  without  sufficient  cause,  and  he  afterward  lives  in  adultery, 
there  ia  no  cause  for  divorce;  for  the  oonsequence  may  be  as- 
cribed to  her  prior  violation  of  the  duty  of  a  wife.  No  one  should 
be  allowed  to  take  advantage  of  his  own  wrong.*'  To  the  like 
effect  are  Whittington  v.  Whittington,  19  N.  C.  64,  and  numer* 
ous  other  cases  in  our  reports.  So  that  she  could  not  be  con- 
sidered the  injured,  but  the  injuring  party,  and,  being  the  cause 
of  the  wrong,  would  not  be  allowed  a  decree  in  her  favor.  To 
sastain  this  defense,  in  ^^  bar,  she  must  show  a  separate  and 
distinct  offense  against  the  marriage  relation,  as  established  by 
law,  which  would  be  a  cause  for  divorce.  It  must  be  such  as 
would  entitle  her  to  a  decree  of  divorce  in  an  action  against  the 
plaintiff:  Nelson  on  Divorce  and  Separation,  sees.  433,  434;  9 
Bishop  on  Marriage,  Divorce,  and  Separation,  sec  381.  This 
she  has  not  done.  Under  our  statutes  adultery  alone,  committed 
by  the  husband,  is  not  a  cause.  He  must  separate  from  his  wife 
^and  Live  in  adultery**  (Code,  sec  1285,  subsecl),  neither  of 
which  ia  shown  by  the  defendant 

The  exceptions  of  the  plaintiff  are  sustained  and  the  judg- 
ment  rendered  in  the  court  below  must  bebtricken  out,  and  a 
decree  for  divorce  from  the  bonds  of  matrimony  be  entered  in 
conformity  with  the  statute  and  the  verdict  of  the  jury. 

Error. 
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DIVORCE— ABULTERT.— Under  a  atatnte  aOawhiK  a  dlrorot 
only  to  a  party  'injured."  the  adnltexy  of  a  wife,  committed  after 
a  separation  canaed  by  the  default  of  her  husband,  will  not  avail 
him  to  dissolve  the  bonds  of  matrimony:  Tew  v.  Tew,  80  N.  C 
816,  80  Am.  Rep.  84.  But  In  I>iipont  ▼.  Dupont,  10  Iowa«  112,  74 
Am.  Dec.  878,  it  la  held  that  a  wife  la  entttied  to  a  dlToroe^  where 
she  deserts  her  husband  without  reasonable  cause,  but  her  con- 
duct during  the  separation  la  above  reproach,  while  he  during 
that  time  la  guilty  eC  open  and  notorioaa  adultery. 


DUNHAM  ▼.  ANDERS. 

[128  N.  a  207,  88  a.  BL  832.] 

OONSTITUTIONAL  LAW—VBSTBD  BIQHT  TO  A  PEN- 
ALTY.—A  plaintiff  who  has  obtained  Judgment  for  a  penalty  in  a 
Justice's  court,  and  which,  though  appealed  from,r«nalns  unreversed, 
acquires  a  vested  right  of  property  which  cannot  be  tak^i  from  htm 
by  the  legislature. 

B.  S.  Wlute  and  Lewis  &  Schulken,  for  the  plaintifiE. 
James  H.  Pou  and  0.  C.  Lyon^  for  fiie  defendant. 

*^®  DOUGLAS,  J.  The  onlj  point  presented  tor  oup  con- 
sideration is  whether  a  plaintiff  can  by  a  justice's  judgmeni^  re- 
maining unreversed,  acquire  such  a  vested  right  in  the  penal^ 
as  cannot  be  taken  from  him  by  the  l^islature. 

Cooley  in  his  work  on  Constitutional  Limitations,  aays  at 
page  443 :  ''So,  aa  before  stated,  a  penalty  given  by  statute  may 
be  taken  away  by  statute  at  any  time  before  judgment  is  reeov- 
ered.^'  But  the  same  distinguished  author  saya  at  page  443: 
''But  a  vested  right  of  action  is  property  in  the  same  sense  in 
which  tangible  things  are  property,  and  ia  equally  protected 
against  arbitrary  interference." 

In  the  recent  case  of  Dyer  f.  Ellington,  126  N.  G.  941,  86  & 
E.  177,  this  court  saya  on  page  944  (126  N.  C,  36  S.  K 
178) :  "An  informer  has  no  natural  ri^t  to  the  penalty,  but 
only  such  right  as  is  given  to  him  by  tha  strict  letter  ol  the 
statute.  It  is  not  such  a  right  as  ia  intended  to  be  protected  by 
the  act,  but  is  one  created  by  the  act  He  haa,  in  a  certain  sense, 
an  inchoate  right  when  he  brings  hia  anit — ^that  ia,  th«.  hyiiigiiig 
of  the  suit  designatea  him  aa  Ike  xaaii  thereafter  ezclnsiTely  en- 
titled to  sue  for  that  particular  penalty;  but  he  haa  no  Testod 
right  to  the  penalty  until  jadgmeat.  Until  it  beeomea  wted, 
we  think  it  can  be  destfoyed  by  the  legislature.  If  the  penalty 
had  been  reduced  to  judgment,  or  had  been  given  to  the  in* 


Majt  1901.]  Dunham  v.  Andbbs.  669 


jured  party  in  the  natiire  of  liquidated  daiiiagefl»  the  casj  would 
be  essentially  differenL'^ 

^^^  In  that  ease  the  act  of  remission  was  passed  while  the  ac- 
tion was  pending  in  the  justice's  court,  and  before  judgment 
In  the  case  at  bar,  the  act  was  passed  after  judgment  in  the  jus- 
tice's court,  and  while  the  action  was  pending  on  appeal  in  the 
superior  court  Upon  the  trial  in  the  latter  courts  all  the  issues 
involved  in  the  case  before  the  magistrate  were  found  for  the 
plaintiff.  It  thus  appears  that  no  error  was  found  in  the  jus- 
tice's judgment^  whidi  neither  was,  nor  could  have  been^  re- 
versed upon  its  original  merits.  It  therefore  stands  in  full 
force  and  effect,  subject  only  to  the  plea  in  bar  of  the  remitting 
statute,  upon  which  alone  tiie  judge  below  based  his  judgment 
in  favor  of  the  defendant 

This  brings  us  to  the  consideration  of  the  nature  of  a  judg- 
ment obtained  before  a  justice  of  the  peace,  and  the  effect  there- 
on of  an  appeal  to  the  superior  court  If  such  a  judgment  is 
a  final  judgment — that  is,  a  judgment  finally  disposing  of  the 
subject  matter  of  the  action,  subject  only  to  reversal  on  appeal, 
and  remains  in  full  force  and  effect  until  such  reversal,  notwith- 
standing the  mere  fact  of  appeal — ^then,  in  our  opinion,  it  be- 
comes a  vested  right  of  property  in  the  plaintiff  that  cannot  be 
devested  except  by  a  reversal  on  its  original  merits.  In  other 
words,  the  plaintiff  cannot  be  devested  of  his  property  therein 
by  merely  legislative  action. 

Of  course,  if  the  plaintiff  had  failed  to  recover  before  the  jus- 
tice of  the  peace,  and  had  himsdf  appealed,  he  would  have  had 
no  vested  right,  as  he  would  have  had  no  judgment  to  which 
such  a  right  could  attach.  He  would  have  only  a  qualified  right 
of  action,  exclusive  as  far  as  the  particular  penalty  is  concerned, 
but  subject  to  loss  by  legislative  interference.  A  judgment  of 
a  justice  of  the  peace  is  a  final  judgment  when  it  fully  disposes 
of  the  subject  matter  of  the  action,  since,  unless  reversed  on  ap- 
peal, it  finally  determines  the  rights  of  the  parties.  An  appeal 
to  &e  superior  court  does  not  vacate  the  judgment,  nor  even 
suspend  its  operatioii:  ^^  Code,  sec  875.  It  is  true  the  ap- 
pellant may  obtain  a  stay  of  execution  of  the  judgment  by  giv- 
ing an  undertaking  to  secure  the  full  amount  of  the  judgment, 
together  with  all  costs,  as  provided  by  sections  882,  883,  884, 
and  885  of  the  code;  but  the  judgment  otherwise  remains  in  full 
force  and  effect,  even  retaining  its  lien  on  real  estate  when  prop- 
erly docketed,  which  is  one  of  the  highest  attributes  of  a  judg- 
ment While  the  trial  on  appeal  in  the  superior  court  is  de 
novo,  yet  the  judgment  appealed  from  remains  in  force  imtil  re- 
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yersed  or  modified  by  a  judgment  of  the  superior  court:  Hiatt 
T.  Simpson,  35  N.  C.  72,  74;  Wliitehurst  y.  Merchants'  etc. 
Transp.  Co.,  109  N.  C.  842,  34^  13  S.  B.  937.  In  Dysart  v. 
Brandreth,  118  N.  C.  968,  973,  33  S.  E.  966,  967,  tliis  court 
says:  ''A  justice's  judgment,  when  duly  docketed  in  the  office  of 
the  clerk  of  the  superior  court,  becomes  a  judgment  of  the  su- 
perior court  to  all  intents  and  purposes":  Citing  Cannon  t. 
Parker,  81  N.  C.  320;  Adams  v.  Guy,  106  N.  C.  275,  11  S.  R 
535.  ^And  it  becomes  a  lien  on  all  the  real  estate  of  the  de- 
fendant in  the  county  where  it  is  docketed,  which  continues  for 
ten  years  from  the  date  of  docketing^' :  Citing  Cannon  y.  Park- 
er, 81  N.  C.  320;  Murchison  y.  Williams,  71  N-  C.  135.  'Tlie 
fact  that  defendant  appealed  from  the  judgment  of  the  justice 
of  the  peace,  and  gaye  security  to  stay  execution,  did  not  de- 
priye  the  plaintiff  of  the  right  to  haye  the  judgment  docketed, 
nor  did  it  take  away  the  lien  of  the  judgment'' 

The  defendant's  counsel  cited  some  authorities  in  other  juris- 
dictions to  the  effect  that  the  legialatiye  authcnrily  may,  by  re- 
pealing ft  law  imposing  a  penalty  pending  an  appeal  from  a 
judgment  therefor,  defeat  the  judgment,  or,  after  judgment  and 
before  execution,  defeat  the  execution.  All  such  cases  appear 
to  haye  been  decided  upon  particular  facts  or  principles  not  ap- 
plicable to  the  case  at  bar;  as,  for  instance,  (a)  the  construction 
of  local  statutes;  (b)  where  the  national  or  state  goyemment 
itself  prosecuted  the  action  with  only  a  *^*  contingent  interest 
going  to  the  informer;  (c)  where  the  effect  of  the  appeal  was  to 
yacate  or  completely  suspend  the  judgment. 

That  such  is  not  the  general  effect  of  an  appeal  in  shown  by 
Black  on  Judgments,  where  the  learned  author  says,  in  section 
522 :  ''The  judgment  of  a  justice  of  the  peace  or  other  inferior 
tribunal  (in  a  case  where  jurisdiction  of  the  parties  and  subject 
matter  appears  from  the  face  of  the  proceedings)  so  long  as  it 
remains  unreyersed,  is,  for  eyery  purpose,  as  binding  and  con- 
dusiye  between  the  parties  as  that  of  the  highest  court  of  record 
in  the  state."  Freeman  on  Judgments  sayB>  in  section  524: 
''Where  a  court  of  special  jurisdiction,  haying  authority  to  de- 
cide the  matter  in  controyersy,  acquires  jurisdiction  oyer  the 
parties  to  the  suit,  its  judgment  is  final  and  condusiye  unless 
reversed  by  some  appellate  court." 

The  case  at  bar  is  the  counterpart  of  Dyer  y.  Ellington,  126 
N.  C.  941,  36  S.  E.  177,  inasmuch  as  the  act  pleaded  in  bar 
was  passed-after  judgment  was  rendered  in  the  justice's  court 
We  are,  therefore,  of  opinion  that  when  the  plaintiff  obtained 
judgment  for  the  penalty  before  the  justice  of  the  peace,  he  ao- 
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quired  a  Tested  right  oi  property  that  could  be  deyested  only  by 
judicial^  and  not  by  legislatiye,  proceedings. 

On  the  issaes  found  in  the  superior  court,  judgment  should 
have  been  rendered  for  the  plaintiff,  and  its  judgment  is,  there- 
fore, reversed. 


PBNALTT.— YBSTBD  RIGHTS  OF  INF0BHBB8  In  penalties 
are  discussed  In  the  monograpliic  note  to  Omaba  etc  By.  Oa  ▼• 
Hale,  60  Am.  St  Bep.  660. 


MABTIN  ▼.  HIGHLAND  PARK  MANUFAOTTIBING  CO. 

[128  N.  0.  264,  88  8.  B.  876.] 

MASTBB  AND  SBBVANT— IMPBBPBOT  TOOLS.— A  mas- 
ter is  not  liable  for  an  injury  to  his  servant  due  to  imperfections 
in  small  and  common  tools  in  every-day  use,  such  as  a  hammer. 

CONTRIBUTOBY  NBGLIGBNOB  PRBSUPPOSBS  NBGLI- 
QBNGB,  and  can  exist  only  as  a  co-ordinate  or  counterpart 

MASTBB  AND  SBBVANT— INJUBY  FROM  DOING  WORK 
OUTSIDE  OP  EMPLOYMENT.— A  master  is  not  liable  to  his  ser- 
vant for  an  injury  caused  by  doing  work  outside  of  the  scope  of 
his-  employment  at  the  request  of  another  servant  made  without 

authority.  _ 

MASTBB  AND  SBBVANT-DANGBROUS  WORK  OUT- 
SIDE  OP  EMPLOYMENT.— A  master  is  not  liable  for  an  injury 
to  his  servant  caused  by  his  being  ordered  to  do  dangerous  work 
outside  of  the  scope  of  his  employment,  unless  such  work  was 
more  dangerous  and  complicated  than  that  In  which  he  was  en- 
gaged. 

Osborne,  Maxwell  &  Keerans,  for  the  plaintifl. 

Jones  &  Tillett  and  Burwell,  Walker  &  Consler,  for  the  de- 
fendant 

••*  COOK,  J.  We  find  no  error  In  the  ruling  of  his  honor 
in  sustaining  the  motion  of  the  defendant  to  dismiss  the  action, 
as  in  case  of  nonsuit,  upon  demurrer  to  plaintifPs  evidence. 
The  evidence  does  not  show  negligence  by  defendant  or  its 
agent  In  endeavoring  to  put  a  new  'Tcey**  in  the  shaft,  in 
place  of  the  worn  or  defective  one,  Webb,  the  loom-fixer,  found 
it  difficult  to  insert  the  new  one  without  help.  That  it  did  not 
fit  easily  was  hardly  to  be  expected,  from  the  ■•*  fact  that  its 
proper  use  reqxured  a  tight  fit  in  order  to  do  the  work  properly. 
The  one  taken  out  was  working  loosely,  and  for  that  reason 
plaintifl  called  his  attention  to  it    In  inserting  the  new  key  the 
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loom-fixer  called  upon  plaintifl^  a  weaver  irhoee  loom  had  ftm 
gotten  out  of  fix,  to  hdd  the  hammer  upon  the  kegr  while  he, 
Webb,  atrack  upon  that  hammer  with  another,  in  order  to 
drive  the  key  into  the  shaft,  and  while  ao  striking  a  fxagment 
of  Bteel  flew  off  and  stmck  him  in  the  eye,  canaing  the  injniy 
for  which  he  brings  this  action. 

PlaintifiPa  expert  witneaa  testifies  that  the  key  onj^i  to  have 
been  driven  in  by  slight  taps  from  ihe  hammer>  but  it  wasn't 
The  fact  appears  that  it  required  heavier  blows.  But  aa  plain- 
tiff was  not  injured  by  the  key,  he  cannot  maintain  hia  conten- 
tion that  he  was  injured  by  its  defective  formation  or  excessive 
size.  But  he  says  he  was  injured  by  a  piece  of  steel  from  the 
face  of  the  hammer.  Well,  then,  if  defendant  furnished  its  em-  * 
ploy6s  with  tools  known  to  it  to  be  defective,  or  by  ordinary  care 
and  inspection  could  have  known  of  such  defects,  and  the  injury 
was  caused  by  reason  of  such  defects,  then  there  would  have  been 
evidence  of  negligence  to  be  submitted  to  the  jury. 

But  was  there  any  apparent  defect  in  the  hammer?  Or  wu 
there  a  defect  known  to  the  defendant  or  its  agent?  Or  was 
the  hammer  used  in  a  negligent,  careless,  and  unworkmanliki 
manner?  If  such  state  of  facts  existed,  the  plaintiff  failed  to 
offer  any  evidence  to  prove  it 

There  is  no  complication  about  a  hammer;  it  is  not  a  piece 
of  machinery  which  requires  any  attention  whatsoever  to  ke^ 
in  order;  it  cannot  get  ''out  of  fix,"  unless  the  handle  breaks; 
it  requires  neither  art,  science,  nor  skill  in  its  use;  brawn  and 
muscle  do  the  work,  and  it  is  known  to  be  one  of  the  most  harm- 
less of  all  tools  to  the  person  using  it  Should  a  flaw  or  other 
patent  defect  exist,  it  would  more  certainly  appear  to  the  person 
undertaking  to  work  with  it,  whose  duty  it  would  be  to  make  it 
known  to  his  employer.  Should  a  latent  defect  *••  exist,  it 
could  not  be  known  by  the  closest  inspection  either  to  employer 
or  employ^,  and  for  injury  on  that  account  legal  responsibility 
would  rest  upon  no  one,  and  would  be  the  misfortune  of  the  suf- 
ferer. Whether  properly  tempered  can  only  be  ascertained  by 
its  use,  and  not  by  inspection.  Whether  the  dents  were  made  bj 
the  use  at  the  time  of  the  injury,  or  resulted  from  long  and 
violent  service,  does  not  appear,  nor  do  they  seem  to  have  beea 
discovered  imtil  after  the  injury  occurred. 

Surely,  it  cannot  be  seriously  contended  that  every  employer 
is  responsible  for  injuries  occurring  from  improperly  tempered 
axes,  hoes,  scythes,  trace-chains,  lap-links,  bridle-bits,  etc.,  the 
imperfections  of  which  could  not  be  known  till  used;  or  for  d» 
fective  whiffle-trees,   ax-helves,  hoe-helves^  hand-spikes^   plow- 
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iines^  and  such  like  (the  defects  of  which  would  be  first  discoT- 
€red  by  the  party  using  them)^  unless  the  employer  is  shown 
to  have  had  knowledge  of  such  defects.  If  such  be  the  rules  of 
law,  then  the  contentment  of  the  farmer  must  give  place  to  anx- 
iety and  dread  lest  injury,  resulting  to  a  servant  from  a  splin- 
tered hoe-helve  or  hand-spike,  defective  bridle-bit,  whifiBe-tree, 
or  plow-line,  et  id  simile,  may  at  any  time  occur,  and  sweep  from 
him  his  farm  and  belongings  in  compensation  of  the  damage 
<done.  To  the  same  experience  would  the  contractor  expect  to 
be  subjected  should  a  defective  nail,  while  being  driven  by  one 
of  his  carpenters,  break  and  do  injury.  To  which  doctrine  we 
<»nnot  subscribe. 

Injuries  resulting  from  events  taking  place  without  one's 
foresight  or  expectation,  or  an  event  which  proceeds  from  an  un  - 
known  cause,  or  is  an  unusual  effect  of  a  known  cause  and  there- 
fore not  expected,  must  be  borne  by  the  unfortunate  sufferer, 
which  seems  to  us  to  be  the  condition  of  the  plaintiff  in  this 
-case;  For  an  injury  caused  by  an  inevitable  or  unavoidable  ac- 
•ddent  while  engaged  in  a  lawful  business,  there  ^^  is  no  legal 
liability:  Black^s  Law  and  Practice  in  Accident  Cases,  sec.  8. 

In  Mulligan  v.  Crimmins,  75  Hun,  678,  27  N.  Y.  Supp.  819, 
it  is  held,  where  a  piece  of  metal  (spicida)  was  forced  from  a 
diisel  by  a  blow  of  a  heavy  sledge  and  struck  plaintiff  in  the 
«ye,  putting  it  out,  does  not  raise  a  presumption  of  negligence 
in  the  absence  of  proof  that  the  chisel,  before  the  blow  was 
struck,  was  in  a  dangerous  condition,  still  less  that  a  reasonable 
examination  would  have  disclosed  the  danger. 

In  Georgia  E.  E.  &  B.  Co.  v.  Nelms,  83  Ga.  70,  20  Am.  St 
Bep.  308,  9  S.  B.  1049,  where  the  injury  was  caused  by  the 
breaking  of  a  hammer,  it  was  held  that  the  hammer  appearing 
to  be  first-class,  the  plaintiff  could  not  recover  for  injury  caused 
by  some  latent  defect.  To  the  same  effect  is  the  case  of  Carlson 
V.  Phoenix  etc.  Co.,  132  N.  T.  273,  30  N.  E.  750. 

In  Wachsmuth  v.  Shaw  Electric  Crane  Co.,  118  Mich.  275, 
76  N.  W.  497,  where  a  chip  from  a  snap-hammer  struck  plaintiff 
and  injured  him,  it  is  held  that  the  duty  of  inspection  by  the 
master  of  appliances  used  by  servants  does  not  extend  to  small 
^and  conunon  tools  in  every-day  use;  of  the  fitness  of  such  for  use 
the  servants  using  them  may  reasonably  be  supposed  to  be  bet- 
ter judges  than  the  master.  To  the  same  effect  is  Hopkins 
Bridge  Co.  v.  Burnett,  85  Tex.  le,  19  S.  W.  886,  and  other  cases 
<dted  by  defendant's  counsel  in  their  brief. 

In  the  case  at  bar  there  is  no  evidence  that  any  defect  in 
the  hammer  was  known  to  exist  either  by  the  plaintiff  or  def  end- 
Am.  St  B«»..  Vol  Lxzxm— a 
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ant,  nor  is  there  any  eiidence  to  show  that  its  condition  was  sodi 
as  to  incite  an  inquiry  or  suspicion. 

No  negligence  in  inflicting  the  injury  appearing  upon  the 
part  of  the  defendant,  the  defense  of  contributory  negligence 
does  not  require  our  consideration.  Contributory  negligence 
presupposes  negligence,  and  can  exist  only  as  a  co-ordinate  or 
counterpart  When  the  defendant  has  exercised  every  possible 
care  and  caution,  negligence  fails  to  exist,  and  an  injury  ^^^  re- 
sulting, it  must  occur  only  by  the  negligence  of  the  plaintif, 
which  cannot  be  considered  contributory  but  original  negligence. 
We  then  come  to  consider  the  third  contention  of  the  plaintiff— 
that  his  injury  was  caused  by  being  ordered  to  do  dangerous 
work  outside  of  the  scope  of  his  employment.  It  appears  that 
plaintiff  was  not  employed  by  Webb,  the  loom-fixer,  but  by  the 
superintendent,  whose  duty  it  was  to  employ  help  and  discharge 
it  The  loom  fixer's  business  was  to  fix  looms  when  they  got 
out  of  order  and  see  that  the  weavers  kept  at  work,  and  not  to 
employ  or  discharge.  Before  calling  upon  plaintiff,  Webb  had 
secured  the  assistance  of  one  Little,  but  he  left  and  returned 
to  his  work;  then  plaintiff  was  called  upon.  To  assist  the  loom- 
fixer  was  not  within  the  scope  of  his  employment,  and  he  knew 
that  Webb  had  no  authority  to  put  him  to  doing  any  work  otho 
than  that  of  weaving.  Under  this  state  of  facts,  as  appears 
from  plaintiff's  testimony,  Webb  did  not  stand  in  the  place  of 
the  master,  but,  if  it  had  been  otherwise,  the  defendant  would 
not  be  liable  unless  the  outside  work  was  more  dangerous  and 
complicated  for  the  plaintiff  to  perform  than  that  in  which  he 
was  engaged,  '^he  liability  upon  the  master  in  cases  of  injury 
to  a  servant  received  in  a  dangerous  employment  outside  of  that 
from  which  he  is  engaged,  arises  not  from  the  direction  of  the 
master  to  the  servant  to  depart  from  the  one  service  and  engage 
in  the  other  more  dangerous  work,  but  from  failure  to  give  prop- 
er warning  of  the  attendant  danger  in  cases  where  the  danger 
is  not  obvious,  or  where  the  servant  is  of  immature  years  loid 
unable  to  comprehend  the  danger*':  2  Bailey's  Personal  Injuries 
Belating  to  Master  and  Servant,  sec.  346!Sa;  Cole  v.  Chicago  etc. 
By.  Co.,  71  Wis.  114;,  6  Am.  St  Eep.  201,  37  N.  W.  84. 

In  the  case  at  bar  there  is  no  evidence  to  show  that  there 
was  less  risk  and  danger  in  weaving  than  in  holding  the  hanmier 
for  Webb  to  strike,  nor  was  there  any  evidence  to  **  show  a 
latent  defect  in  the  hammer  which  was  known  to  Webb  or  the 
master,  or  by  reasonable  diligence  could  have  been  discovered. 
There  being  no  such  evidence,  his  honor  properly  sustained  the 
demurrer  and  nonsuited  the  plaintiff. 

No  error. 
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KASTBB  AND  SBByANT— DBFEOTIYB  TOOLS.— A  hammer 
not  machinery  in  its  moat  comprehenBlve  sense,  or  within  the 

eaning  of  a  statute  creating  a  presumption  that  one  injured  by 
-tJie  machinery  of  a  raUway  company  was  Injured  tlirougb  its  want 
of  care  and  diligence:  Georgia  R.  R.  etc.  Oo.  y.  Nelms,  83  Ga.  70,  20 
.^lUL  8t  Bep.  808»  9  8.  B.  1049. 

THB  LIABILITY  OF  A  MABTBB  TO  BLLB  SBBYANT,  wheir 
outside  of  his  ordinary  employment,  is  discussed  In  Ck>le  t«  Chi- 
<ai«o  etc  By.  Co.,  71  Wis.  U4,  6  Am.  St  Rep.  201,  87  N.  W.  84; 
Kennedy  r.  Ohase;,  119  CaL  687,  08  Am.  Bt  Bep.  158»  62  Pac  88. 


OWTN  HABPEB  MANUPACTUBING  COMPANY  ▼.  OAK. 

OLINA  CENTBAL  EAILEOAD. 

[128  N.  a  280,  88  8.  B.  894.] 

OABBIBBS-BYIDBNCS^-DBLiyBBY  OF   GOODS.— In  an 
action  against  a  connecting  carrier  for  the  value  of  goods  lost  In 
transit,  evidence  that  the  shipper  actually  deliyered  the  goods  to- 
tlie  carrier  Is  material  and  relevant. 

OABBIBRS— NOTICB  OF  LOSS.— BBSTBIOTIONS  in  a  con- 
tract of  carriage  of  the  time  within  which  notice  of  loss  must  be  * 
8;lven  will  bek  sustained,  if  reasonable. 

OABBIBBS— NOTICB    OF    LOSS— UNRBASONABLB    BB- 
8TBICTI0N.— A  stipulation  in  a  contract  of  carriage  that  clalma 
for  loss  of  goods  must  be  made  within  thirty  days  after  delivery, . 
or  after  due  time  for  delivery,  Is  unreasonable,  and  will  not  be  en- 
forced. 

OABBIBBS-NOTIOB-OONNBOTING  OABBIBB.— WHBBB 
A  BILL  OF  LADING  expressly  requires  that  notice  of  loss  must 
be  given  to  the  agent  at  the  point  of  delivery,  an  intermediate  car* 
rler  who  la  sued  cannot  complain  that  no  notice  of  the  loss  was^ 
glvem  to  it,  especially  where  It  had  full  knowledge  thereof. 

GABBIBRS-OONNEGTING— PRESUMPTION     OF     LOSS.. 
Among  connecting  lines  of  common  carriers,  that  one  in  whose 
hands  goods  are  found  damaged  is  presumed  to  have  caused  the* 
damage^  and  the  burden  is  upon  it  to  rebut  the  presumption. 

TBIAL— DIBBCTING  VBBDIGT.— Where  a  defendant  denies.* 
every  allegation  of  a  complaint,  the  burden  of  proof  is  cast  upon 
the  plalntifT,  and  the  court  cannot  direct  a  verdict  in  favor  of  the 
plaintiff,  without  at  least  leaving  to  the  jury  the  credibility  of  the 
testimony. 

S.  0.  Fmley,  for  the  plaintiff. 
D.  W.  Bobinson^  for  tbe  defendant 

■^  DOUGLAS,  J.    This  is  an  action  for  (lie  ncoverjr  «t 
twenty  bags  of  flour  lost  in  transit    The  plaintiff  alleges  in  hit. 
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complaint,  which  is  appnentlj  lasbdosd  by  the  eTidenoep  thai 
it  ia  the  asBignee  of  fhe  bill  of  lading  for  a  large  axnount  of 
flour  shipped  from  CirdesyiUej  Ohio,  to  J.  A.  Durham  &  Co, 
Lenoir,  Korfh  CSarolina,  all  of  which  was  delivered  except  fbe 
twenty  bags  said  to  have  been  lost    The  anaw^^  denied  efoj 
allegation  of  the  complaint,  either  directly  or  for  w«nt  of  bovt 
edge.    As  an  additional  defense,  the  answer  alleged :  "That  so 
daim  for  loss  or  dumage  waa  made  by  plaintiff  aboTa  naaed 
within  thirty  dajrs  after  the  delivery  of  the  property,  or  within 
thirty  days  from  the  discovery  of  the  loss,  as  set  forth  and  re- 
quired in  the  bill  of  lading  and  contract  nnder  ^^^  which  ibe 
said  property  and  flour  were  shipped.''    The  assignments  of  er- 
ror were  to  the  admission  of  evidence,  to  the  sabmiasion  of  is- 
sues, and  the  direction  of  the  verdict  in  favor  of  Uie  plainti£ 
The  f  oUowiog  ia  the  atatmwnt  in  the  leeord  as  to  ike  iaaaei: 
^he  defendaat  tendered  the  foiOowiDg  iesaes,  which  were  re- 
fused  by  the  cour^  to  wit:  1.  Were  tbis  goods  of  plaintiff  lost 
while  in  the  onstody  of  defendant?    £.  What  k  the  value  of 
the  same?    In  place  of  the  isaoea  tendered  by  defendant^  piahi- 
tiff  tendered  tiie  following  issues,  which  his  honor  answioed— 
the  issues  and  answer  are :  ''Are  the  defendants  indebted  to  fhe 
plaintiff?    If  so^  how  much?    Answer:  Thirty-eight   doUan 
and  fifty  cents/' 

W^  aee  no  error  in  fhe  admission  of  eihibita  *A,*  •B,*  *C,* 
and  ''D,''  which  were  properly  identified,  and  appear  to  be  psit 
of  the  records  of  one  or  the  other  of  Um  different  companies 
composing  the  through  freight  line.  Exhibits  ''A,''  ''B/'  and 
*C  seem  to  be  ofiicial  reports  oi  offioeia  of  the  companies  direct- 
ly relating  to  the  subject  matter  of  the  action;  while  exhibit 
*^jy*  is  the  daim  of  loss  filed  by  the  plaintiff  aa  required  by  the 
bill  of  lading.  The  papera  aie  certainly  rdevant  and  material, 
and  we  think  are  equally  competent.  The  same  may  be  said 
of  the  depoaitions  of  fhe  witnesses  Crites  and  Kyle.  In  an  ac- 
tion for  the  value  of  goods  lost  in  transit^  it  is  sometimes  diffi- 
cult to  comprehend  how  the  testhnony  <d  the  shipper  that  he 
actually  delivered  the  goods  to  the  common  carrier  can  be  eon- 
aidered  '^inoompetent  and  irrelevant  The  defendant  contends 
that  the  plaintiff  is  barred  of  any  recovery  on  account  of  the 
following  clause  in  the  bill  of  lading,  to  wit:  ^Claima  for  loss 
or  damage  must  be  made  in  writing  to  the  agent  at  point  of  de- 
livery promptly  after  arrival  of  the  properly,  and  if  delayed  tor 
more  than  thirty  days  after  the  delivery  of  ^e  property,  or  after 
due  time  for  the  deliveij  theieoi^  no  caixitr  heieuider  ahall  be 
liable  m  any  event^ 
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It  is  now  well  settled  that  all  such  contracts  of  limita* 
iion,  being  in  derogation  of  common  law,  are  strictly  construed, 
and  never  enforced  nnless  shown  to  be  reasonable :  Mitchell  y. 
Carolina  Central  B.  E.  Co.,  124  N.  C.  236,  32  S.  E.  671;  Henkle 
V.  Southern  Ey.  Co.,  126  N.  C.  932,  78  Am.  St.  Sep.  685,  36 
S.  E.  348,  and  cases  therein  cited.  This  court  has  said  in  Wood 
y.  Southern  Ry.  Co.,  118  N.  C.  1056,  24  S.  E.  704,  that  "such 
stipulations,  contained  in  a  contract,  are  a  part  of  the  contract, 
but  they  do  not  contain  any  part  of  the  obligation  of  the  con- 
tract. They  are  conditions,  in  the  nature  of  estoppels,  and, 
when  enforced,  operate  to  prevent  the  enforcement  of  the  obli- 
gations of  the  contracts.  Such  restrictions,  when  reasonable, 
will  be  sustained.  But  as  they  are  restrictions  of  common-laTv' 
rights  and  common-law  obligations  of  common  carriers,  they  are 
not  favored  by  the  law.** 

We  do  not  think  the  stipulation  under  consideration  is  rea- 
sonable, and  therefore  it  cannot  be  enforced.  We  deem  it  prop- 
er to  state  that  we  are  inclined  to  think  that,  in  analogy  to  the 
ruling  as  to  telegraph  and  express  companies,  a  stipulation  re- 
quiring a  demand  to  be  made  within  sixty  dajrs  after  notice  of 
loss  or  damage  would  be  reasonable:  Sherrill  v.  Western  Unicfn 
Tel.  Co.,  109  BF.  C.  527,  14  S.  K.  A;  Jjewis  v.  Western  Union 
Tel.  Co.,  117  N.  C.  4^6,  23  3.  B.  319;  Dixie  Cigar  Co.  v.  South- 
ern Exp.  Co.,  120  W.  a  348,  27  8.  E.  73,  58  Am.  St.  Rep.  795 ; 
United  States  Watch  Case  Co.  v.  Sontbem  Exp.  Co.,  120  N. 
C.  351,  27  S.  E.  74  That  this  defense  in  the  present  instance 
is  purely  technical  is  shown  by  the  testimony  of  the  witness 
Holland,  formerly  the  defendant's  agent  at  Lineolnton,  who  tes- 
tified that  he  checked  the  flour  short  when  delivered  to  Chester 
and  Lenoir  Railroad,  and  also  by  exhibit  *'B.'*  It  would  thus  ap- 
pear that  the  defendant  knew  of  the  loss  before  the  consignee. 

Again,  the  defendant  complains  that  the  notice  was  given 
to  the  Chester  and  Lenoir  Sailroad,  and  not  to  the  defendant, 
who  alone  is  sued.  The  bill  of  lading,  in  express  terms,  re- 
quires that  such  notice  should  be  giv^i  'to  the  agent  at  point 
of  delivery,**  which  in  this  case  was  Lenoir.  Where  it  is  *®* 
shown  by  its  own  way-bills  that  the  defendant  had  full  knowl- 
edge of  the  loss  before  any  part  of  the  shipment  reached  its  de»- 
tmation,  it  is  doubtful  whether  any  formal  notice  should  be  re- 
quired of  the  consignee;  but  that  question  is  not  necessary  for 
tis  now  to  decide. 

This  eourt  has  repeatedly  held  that  ''among  connecting  lines 
of  common  carriers,  that  one  in  whose  hands  goods  are  found 
damaged  is  presumed  to  have  caused  the  damage^  and  the  bur- 
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den  is  upon  it  to  rebut  the  presimiption" :  Morganton  Mfg.  Go. 
V.  Ohio  River  etc.  By.  Co.,  121  N.  C.  514,  €1  Am.  St  Bep.  679, 
28  S.  E.  474;  Mitchell  y.  Carolina  Cent  B.  B.  Co.,  124  N.  C. 
236,  32  S.  E.  671 ;  Hinkle  y.  Southern  By.  Co.,  126  N.  C .  932, 
78  Am.  St  Rep.  685,  36  S.  E.  348. 

We  think  that  the  same  rule  holds  good  where  only  a  part  of 
the  shipment  is  lost,  because  that  is  the  nature  of  the  damage 
to  the  shipment,  and  the  carrier  in  whose  hands  the  remainder 
is  found  is  fully  as  able  to  protect  itself  as  it  would  be  in  the 

icase  of  breakage  or  other  damage.    Whether  this  rule  would  ap- 

:ply  where  no  part  of  the  shipment  is  found  in  anybody's  hands 
may  be  a  different  question.  That  is  not  now  before  us.  While 
the  plaintiff  might  have  sued  the  Chester  and  Lenoir  road,  which 

^  delivered  to  it  the  remainder  of  the  shipment,  we  do  not  think 
that  it  is  compelled  to  do  so  when  its  own  testimony  tends  to 

>prove  that  no  part  of  the  lost  flour  ever  came  into  the  pooeoiwion 
of  that  road. 

Under  the  drcumstanoes,  we  do  not  think  that  the  foim  of 
the  issues  waa  material.  The  evidence  tended  to  show  that  the 
lost  flour  was  received  by  the  defendant  and  not  delivered  either 
io  the  plaintiff  or  the  Chester  and  Lenoir  Bailroad.  If  the  jury 
'.believed  the  evidence,  they  would,  in  all  probability,  have  found 
for  the  plaintiff  under  either  set  of  issues. 

This  brings  us  to  the  direction  of  the  verdict^  the  exception 
to  which  must  be  sustained.  The  defendant  denied  every  al- 
legation of  the  complaint,  thus  casting  the  burden  of  proof  upon 
ihe  plaintiff.  Therefore,  there  waa  error  committed  by  his  honor 
in  directing  a  verdict  in  favor  of  the  plaintiff  without  ^^"^  at 
least  leaving  to  the  jury  the  credibility  of  the  testimony.  That 
the  court  cannot  thus  direct  an  afiBrmative  finding  of  fact  is 
well  settled:  Anniston  Nat  Bank  v.  School  Committee,  121  K. 
0.  109,  28  S.  E.  134;  White  v.  Suffolk  etc.  B.  B.  Co.,  121  N. 
C.  484,  489,  27  S.  E.  1002 ;  Wood  v.  Bartholomew,  122  K.  a 
177,  29  S.  B.  969 ;  Crews  v.  Cantwdl,  126  N.  C.  616,  619,  34  a 
E.  688;  Porter  v.  White,  127  N.  C.  73,  37  S.  E.  88;  SpruiU  v. 
Northwestern  Mut  Life  Ins.  Co.,  120  N.  C.  141,  27  S.  R  39; 
Collins  V.  Swanson,  121  N.  C.  67,  28  S.  E.  66 ;  EUer  v.  Church, 
121  N.  C.  269,  28  S.  E.  363;  Cable  v.  Southern  By.  Co.,  122  N. 
C.  892,  29  S.  E.  377 ;  Cox  v.  Norfolk  etc.  B.  B.  Co.,  123  N.  C. 
604,  31  S.  E.  848. 

It  is  simple  justice  to  the  judge  who  tried  the  case  in  the 
court  below  to  say  that  we  doubt  whether  he  has  not  been  inad- 
vertently misquoted  in  the  statement  of  the  case.  The  state* 
ment  says  that  '^hia  honor  answered^'  the  issues  but  the  defend- 
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anf  8  third  assignment  of  error  says  that  '^his  honor  erred  in  in- 
Btructing  the  jury,  in  holding  and  directing  the  answer  to  the 
issue  submitted^';  while  the  brief  of  the  plaintiff's  counsel  says, 
'Ids  honor  was  warranted  in  instructing  the  jury  that,  if  they 
beUeved  the  evidence,  they  would  answer  the  issue  thirty-eight 
dollars  and  fifty  cents/'  However  this  may  be,  we  are  bound 
by  the  record,  and  must  order  a  new  trial  for  the  error  therein 
appearing. 


OABBIBR.— A  8TIPX7LATION  IN  A  BILL  OF  LADING  that 
the  carrier  shaU  not  be  liable  for  loss  or  damage,  unless  the  claim 
therefor  Is  presented  within  thirty  days  after  the  date  of  such  bill. 
Is  unreasonable  and  void:  Dixie  Cigar  Go.  v.  Southern  Bxp.  Go^ 
120  N.  a  848»  68  Am.  St  Rep.  706,  27  8.  B.  78. 

A  CONNECTING  CARRIBB  IS  ENTITLBD  TO  THB  BBNB- 
FIT  OF  LIMITATIONS  on  the  carrier's  liability  ccmtalned  In  the 
contract  between  the  Initial  carrier  and  the  shipper:  Note  to  Bird 
v^  Railroads,  03  Am.  St  Rep.  801. 

OF  CONNBGTING  CARRIERS,  THB  ONff  IN  WHOSE  HANDS 
goods  are  found  Injured  Is  presumed  to  have  caused  the  damage: 
Hlnkle  v.  Southern  By.  Co.,  126  N.  a  032,  78  Am.  Bt  Bep.  686,  86 
8.B.84a. 


MAETIN  V.  BUFPALOB. 

[128  N.  O.  806,  88  S.  B.  002.] 

SHERIFFS  —  LIABILITY  FOR  TRESPASS  —  OFFICIAL 
AND  INDEMNITY  BONDS.— When  a  sheriff  has  committed  a 
trespass  In  seizing  property  not  subject  to  his  process,  the  claim- 
ant may  proceed  elth^  against  him  and  his  sureties  on  his  official 
bond,  or  against  the  obligors  on  his  bond  of  Indemnity. 

8HERIFFS-TBBSPAB8-LLABILITY  OF  BONDSMEN. 
The  liability  of  the  signers  of  a  sheriff's  indemnity  bond  to  him 
whose  property  has  been  wrongfully  seized  Is  in  tort,  by  reason  of 
their  being  cotrespassers  with  the  sheriff. 

SHERIFFS-^SURBTIBS  ON  BOND— RELBASB.— A  sheriff 
cannot  release  the  sureties  on  his  indemnity  bond  from  llablUty  to 
one  whose  property  has  been  wrongfully  seized. 

SHERIFFS— WRITTEN  NOTICE  TO  BONDSMEN.— A  no- 
tice given  by  the  sheriff  to  the  sureties  on  his  Indemnity  bond  that 
he  has  been  sued  Is  not  a  Judicial  notice,  and  therefwe  does  not 
need  to  be  in  writing. 

TRESPASS  —  JOINT.  —  AN  UNSATISFIED  JUDGMENT 
AGAINST  ONE  TRESPASSER  is  no  bar  to  a  suit  against  another 
for  the  same  trespass. 

ASSIGNMENT  FOR  BBNBFIT  OF  CREDITORS-SCHED- 
ULE OF  PREFERRED  DEBTS.— An  assignment  for  the  benefit 
of  creditors  Is  Told,  where  the  schedule  of  preferred  debts  is  af- 
firmed before  a  Justice  of  the  peace  who  Is  one  of  the  trustees  in 
the  assignment 
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BBS  JT7DI0ATA— ACTION  AGAINST  COTRESPASSEIL 
A  point  decided  In  an  acti<m  against  one  trespasaer  Is  not  res  judi- 
cata In  an  action  against  a  cotreqiasser. 

8URETIBS— JUDGMENT  AGAINST  PRINCIPAL  AS  EVI- 
DENCE—TORT.— The  rule  that  a  judgment  against  a  principal  In 
an  official  or  fiduciary  bond  is  presumptive  evidence  against  the 
sureties  does  not  apply  where  the  action  Is  not  on  the  bond,  but 
in  tort. 

Day  &  Bell  and  Alexander  Stronach^  for  the  plaintifb. 
R.  B.  Peebles,  for  the  defendants. 

^*^  OLABK,  J.    The  principle  applying  to  actions  against 

obligors  upon  indemnifpng  bonds  is  thus  stated  in  Mnrfree  on 
Sheriffs,  section  634:  'The  general  rule  is  that  when  a  sheriff 
has  committed  a  trespass  in  seizing  property  nut  subject  to  ^^^ 
his  process  the  claimant  may  proceed  against  him  and  his  sure- 
ties on  his  official  bond,  or  against  the  obligors  on  his  bond  of 
indemnity,  if  he  has  taken  one,  the  latter  being  regarded  as  a 
cumulative  security  and  the  plaintiff  (in  the  execution)  and  his 
sureties  having  rendered  themselves  liable  as  cotrespassera  by 

its  execution The  claimant  may,  at  his  election,  proceed 

against  the  sheriff  and  his  sureties  on  his  officisl  bond,  or  bring 
suit  against  him  and  the  obligors  in  his  indemnity  bond,  who 
can  properly  be  made  defendants,  because  by  the  execution  of 
the  bond  they  ratify  the  acts  of  the  sheriff  and  become  joint 
wrongdoers  with  the  officer.  It  is  well  settled  that  all  persons 
who  contribute  to  the  commission  of  a  trespass,  or  after  the 
same  has  been  committed  for  their  benefit  assent  to  it,  are  re- 
sponsible as  principals  and  each  liable  to  the  extent  of  the  in- 
jury. Hence  the  obligor  in  an  indemnity  bond  may  be  lield  a 
cotrespasser  with  the  officer  who  acted  under  if  The  author- 
ities cited  in  the  notes  thereto  sustain  the  proposition  that  the 
liability  of  the  signers  of  the  indemnity  bond  to  the  sheriff  i^ 
by  virtue  of  the  contract  of  indemnity,  but  their  liability  to  him 
whose  property  is  wrongfully  sold  is  in  tort,  by  reason  of  their 
being  cotrespassers  with  the  sheriff:  Lesher  v.  Gatman,  30  Minn. 
328,  15  N.  W.  309 ;  Davis  v.  Newkirk,  6  Denio,  92 ;  Herring  v. 
Hoppock,  15  N.  Y.  409;  Knight  v.  Nelson,  117  Mass.  458; 
Screws  v.  Watson,  48  Ala.  628;  Lewis  v.  Johns,  34  OaL  629; 
Lovejoy  v.  Murray,  3  Wall.  1 ;  Luebbering  v.  Oberkoetter,  1  Mo. 
App.  393;  Allred  v.  Bray,  41  Mo.  487,  97  Am.  Dec  283;  and 
there  are  many  others. 

The  sureties  on  the  indemnity  bond  being  liable  as  cotres- 
passers, the  sheriff  could  not  by  a  covenant  not  to  sue  exempt 
any  one  of  them  from  liability  to  the  plaintiffs.    He  could  only 
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release  them  from  liability  on  their  contract  of  indenmiiy  to 
himself. 

The  questian  of  liability  for  personal  property  exemption  "^ 
does  not  arise^  aa  the  plaintiffs  seek  payment  oiily  for  the  goods 
actually  sold. 

'^When  a  statute  requires  notice  to  be  given,  it  must  be  in 
writing,  etc.,  and  served  in  the  manner  required  by  the  code, 
section  697*':  Allen  t.  Strickland,  100  BT.  C.  225,  6  S.  E.  780; 
Tumor  t.  Holden,  109  N".  C.  182,  13  S.  B.  731.  But  that  has 
no  application  to  the  notification  given  by  the  sheriff  to  the  sure- 
ty on  the  bond  of  indemnity  that  he  (the  sheriff)  has  been  sued. 
This  is  not  a  judicial  notice  required  by  any  statute,  and,  there- 
fore, required  to  be  in  writing  and  served  by  an  oflBcer,  but  it  is 
a  notification — a  conveyance  of  information — ^which  could  be 
made  orally,  or  by  mail,  or  in  any  other  method  that  would 
give  to  the  surety  the  knowledge  that  the  officer  is  sued :  Bobbins 
V.  Chicago,  4  Wall.  657.  This  would  be  true  even  in  an  action 
by  the  sheriff  on  the  indemnity  bond,  and  in  any  event  it  does 
not  affect  the  plaintiffs,  who,  having  sued  one  trespasser  and  re- 
covered nothing  by  execution,  are  not  estopped  from  suing  the 
others  because  they  might  have  had  no  notice  of  the  first  addon. 
A  judgment  against  one  trespasser  is  no  bar  to  a  suit  against 
another  for  the  same  trespass.  Nothing  short  of  the  satisfac^ 
tion  of  the  judgment  can  have  that  effect :  Lovejoy  v.  Murray,  8 
Wall.  1 ;  Elliott  v.  Hayden,  104  Mass.  180. 

The  defendants  insist,  however,  that  there  was  error  in  the 
instruction  to  the  jury  that  if  they  believe  the  evidence  to  an- 
swer the  issue  *^e&/*  because  it  appears  in  evidence  that  the 
schedule  of  preferred  debts  was  affirmed  to  before  B.  F.  Martin, 
a  justice  of  the  peace,  who  was  one  of  the  trustees  in  the  assign- 
ment: Long  v.  Crews,  113  N.  C.  257,  18  S.  E.  499;  Blanton  v. 
Bostic,  126  N.  C.  418,  35  S.  E.  1035 ;  McAllister  v.  Purcell,  124 
N.  C.  262,  32  S.  E.  715.  That  being  invalid,  the  assignment 
under  which  plaintiffs  claim  was  void :  National  Bank  v.  Gilmer, 
116  N.  C.  684,  22  S.  E.  2;  117  N.  C.  416,  23  S.  E.  333;  Cooper 
V.  McKinnon,  122  N-  C.  447,  29  S.  E.  417.  This  exception  ia 
well  taken,  for  the  schedule  is  ^^  an  essential,  and  indeed  an 
indispensable,  part  of  the  assignment.  The  plaintiffs  insist, 
however,  that  this  point  was  held  otherwise  in  their  former  ac- 
tion against  Buffaloe  (Martin  v.  Buffaloe,  121  N.  C.  34,  27  S. 
E.  995),  but  a  reference  to  the  decision  shows  that  the  point 
was  not  passed  on;  and  if  it  had  been,  it  would  not  have  been 
res  judicata  in  this  action  against  cotrespassers,  but  would  have 
the  weight  only  of  a  legal  precedent 
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The  rule  that  the  judgment  against  the  principal  in  an  offi- 
cial or  fiduciary  bond  is  presumptiye  evidence  against  the  suie- 
ties  (Code,  aeo.  1345;  Moore  ▼.  Alexander,  96  N.  C.  34, 1  S.  S. 
586;  McNeill  t.  Curri^  117  N.  C.  341,  23  S.  E.  216),  does  not 
apply,  as  this  is  not  an  action  on  the  bond,  but  in  tort 

Error. 


TRBSPA8S.— BT  GIVINO  A  8HBBIFF  A  BOND  Of  Indemnity 
against  the  consequences  oi  his  action  In  proceeding  under  ^  writ, 
a  iMurty  ratifies  the  ofilcer's  unlawful  act,  and  becomes  jointly  liable 
In  trespass  with  him:  See  the  monographic  note  to  Klrkwood  t. 
ICiUer,  73  Am.  Dec  142. 

TORT  FBASORS.— A  JUDGMENT  AGAINST  ONB  OF  SEY- 
ERAIi  JOINT  WRONGDOERS,  without  satisfaction  or  execution, 
is  generaUy  h^d  not  to  be  a  bar  to  an  action  against  the  others: 
Note  to  Seither  t.  PhUadelphla  Traction  Co.,  11  Am.  St  Rep.  907. 
A  contrary  doctrine  Is  laid  down  In  Pettlcolas  T.  Richmond,  90  Ts. 
460,  M  Am.  St  Rep.  811,  28  a  B.  666. 


BANK  OF  TAEBOEO  ▼.  FmBLITT  AND  DEPOSIT  CO. 

[126  N.  O.  320,  S6  8.  B.  688;  128  N.  O.  866.  88  8.  B.  906w] 

SURETIES— BOND— PLEAS  IN  BAR— REFERENCE.— In  a 
snlt  npon  a  penal  bond  where  the  answer  raises  pleas  in  bar  whldu 
If  found  In  favor  of  the  defendant,  would  put  an  end  to  the  action, 
a  compulsory  reference  cannot  properly  be  ordered  untfl  such  pleas 
are  decided. 

FIDELITY  INSURANCE— PLEADING  OONTRAOT— DE- 
FECT IN  COMPLAINT  CURED  BY  ANSWER.— In  a  suit  upon  a 
penal  bond,  the  fault  of  the  plaintiff  In  not  setting  out  In  full  the 
contract  of  suretyship  is  cured  by  the  pleading  of  the  defendant 
In  making  it  a  part  of  his  answer. 

FIDELITY  INSURANCE— BREACH  OF  BOND— PLHAD- 
INQ  AND  PROOF.— In  a  suit  upon  a  penal  bond,  the  defendant 
If  he  relies  upon  breaches  of  the  contract  upon  the  part  of  the 
plaintiff  to  defeat  a  recovery,  must  plead  and  prove  them. 

FIDELITY  INSURANCE— APPLICATION— BOND.— SURE- 
TY COMPANIES,  whose  bonds  are  modeled  after  some  form  of 
insurance  policy,  and  are  based  upon  applications  containing  a 
large  number  of  questions  and  answers,  are  In  the  nature  of  Insur- 
ance companies. 

EVIDENCE— MEMORANDUM  OF  EXAMINATION.— In  a 
suit  by  a  bank  upon  the  bond  of  its  cashier,  a  memorandum  of  the 
examination  of  the  cashier  before  a  committee  of  the  board  of  di- 
rectors of  the  bank,  prior  to  the  suit,  made  at  the  time  of  the  ex- 
amination, and  read  over  to  the  cashier,  who  said  it  was  correct, 
iB  admissible  in  evidence. 

SURETIES— RELEASE  FROM  LIABILITY.— Under  a  stat- 
ute aUowing  a  surety  company  to  be  released  from  its  liability  oo 
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a  bond  on  the  samel  termB  as  an  Indivldnal,  such  a  company  can 
release  itself  from  liability  only  by  getting  off  the  bond. 

PIDBLITY  INSUBANOB  —  CONSTBUOTION  —  SUBBTY 
GOMPANIBS.^A  BOND  given  by  a  surety  company,  which  In  its 
form  and  essence  resembles  an  insurance  contract,  Is  to  be  con- 
strued as  snch  a  contract,  most  strongly  against  the  company,  and 
most  favorably  to  their  general  Intent  and  essential  purpose. 

PIDBLITY  INSUBANCB-BBBAOH  OP  BOND— NOTIOB 
TO  SUBBTY  COMPANY.— A  bank  is  not  required  to  give  notice 
to  a  surety  company,  which  has  given  a  bond  as  surety  for  the 
bank's  cashier,  upon  mere  suspicion  that  the  cashier  was  guilty  of 
fraudulent  conduct,  but  is  entitled  to  a  reasonable  time  to  investi- 
gate in  order  to  ascertain  the  facts  which  would  Justify  the  charge 
of  fraud  ot  embezzlement  i 

PIDBLITY  INSUBANOB— BOND-DUTY  OP  BANK— IN- 
8TBUOTI0N.— ^In  a  suit  by  a  bank  upon  a  surety  bond,  an  instruc* 
Hon  that  the  officers  of  the  bank  are  required  to  give  the  same 
supervision  and  care  over  the  management  of  the  affairs  of  the 
bank  as  an  ordinarily  prudent  business  man  would  give  Is  correct 

H.  O.  Connor  &  Son  and  O.  M.  T.  Fountain^  for  the  plaintiff. 

John  L.  Bridgers  and  Oilliam  &  Oilliam^  for  the  defendant 

The  original  opinion  of  the  courts  officially  reported  in  126  N. 
C.  320,  is  as  follows : 


DOXJOLAS,  J.  This  is  an  action  brought  upon  a  penal 
bond  given  by  the  defendant,  the  Fidelity  and  Deposit  Company, 
to  secure  the  plaintiff  against  all  loss  from  any  fraudulent  acts 
of  its  codefendant,  Mehegan,  as  cashier  of  said  plaintiff  bank. 
This  bond,  which  seems  to  have  been  modeled  after  some  form 
of  insurance  policy,  is  extremely  complicated,  and  is  based  upon 
an  application  containing  a  large  number  of  questions  and  sub- 
questions.  There  appear  to  be  twenty-three  sections  in  the  bond 
and  thirty-one  questions  in  the  application.  All  the  answers 
are  made  ''conditions  precedent  The  complaint  alleged  tlie 
execution  of  the  bond  and  its  renewal,  and  set  out  the  several 
alleged  fraudulent  acts  of  the  defendant  Mehegan,  upon  which 
it  relied.  It  further  alleged:  **18.  That  immediately  upon  as- 
certaining the  several  fraudulent  acts  of  the  said  James  G.  Me- 
hegan, cashier  as  aforesaid,  the  plaintiff  bank  notified  the  de- 
fendant company  thereof,  and  permitted  the  agent  of  said  de- 
fendant to  examine  the  books  of  said  bank,  and  furnished  said 
defendant  with  proof  ^^*  of  said  loss  more  than  three  months 
before  the  bringing  of  this  action.^'  After  demurrer  overruled, 
the  defendant  company  answered  in  part  as  follows: 

''S.  That  in  answer  to  allegation  5  of  the  complaint  the  de- 
fendant admits  that  there  was  a  bond  of  indemnity  executed  by 
the  defendant  and  said  Mehegan,  the  defendant  executing  the 
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same  as  the  soiely  of  the  said  Mehegan,  upon  the  date  men- 
tioned, and  for  the  amount  named,  but  the  defendant  deniea  that 
tiie  terms  and  conditions  of  said  bond  are  properly,  correctly, 
and  truly  alleged.  That  a  copy  of  ihe  contract  of  suretyship 
entered  into  by  the  defendant  with  the  plaintiff,  and  a  copy  of 
the  notice  of  the  expiration,  statement  by  bank,  and  renewal  re- 
ceipt, are  hereto  attached  and  asked  to  be  taloen  aa  a  part  of 
this  answer. 

^6.  That  allegaticm  G  of  the  complaint  is  admitt^  But  the 
defendanl^  further  answering  same,  says  and  alleges  that  said 
contract  and  agreement  was  entered  into  and  based  'upon  the 
following  statement  and  representations,  to  wit,  those  set  out- 
in  the  attached  papers  set  out  in  the  preceding  paragraph  here- 
of, which  said  statement,  at  the  time  it  was  made,  to  wit,  De- 
cember 15,  1896,  was  incorrect  and  untrue,  and  by  reason  of  the 
incorrect  and  untrue  statements  contained  therein  the  defendant 
was  induced  to  execute  and  deliver  to  the  plaintiff  the  said  re- 
newal receipt,  and  the  defendant  submits  that  it  is  not  liable  on 
account  thereof.*' 

The  further  defense  of  defendant  company  alleges: 

*'2.  That  by  the  terms,  conditions,  and  covenant  of  said  con- 
tracts of  suretyship,  the  plaintiff  assumed,  obligated,  and  con- 
tracted to  do  and  perform  certain  obligations  therein  named,  the 
carrying  out  and  performance  of  which  by  the  said  plaintiff 
was  necessary  to  make  said  contract  valid  and  binding  upon  the 
defendant,  and  to  entitle  the  plaintiff  to  bring  and  maintain 
this  action.  That  the  said  plaintiff  has  ^^  neglected  and 
failed  to  perform  and  carry  out  its  obligations  as  aforesaid,  and 
therefore  is  not  entitled  to  recover  in  this  action. 

^3.  That  the  plaintiff  has  failed  to  set  out  and  allege  that  it 
has  in  all  respects  complied  with  and  performed  its  part  of  the 
contract  made  with  the  defendant,  as  it  was  its  duty  to  have  so 
done,  and  the  defendant  submits  that  the  plaintiff  is  not  entitled 
to  maintain  and  prosecute  this  action. 

"4.  That  the  said  plaintiff  has  failed  and  neglected  to  carry 
out  and  perform  its  part  of  said  contract,  thereby  causing  and 
doing  a  wrong  in  the  premises,  and  thereby  discharging  the  de« 
fendant  from  liability  on  account  of  said  contract** 

The  court  below  made  the  following  order: 

'^n  this  cause  it  appearing  to  the  court  from  an  inspeetian 
of  the  pleadings  and  the  record  in  the  cause  that  the  trial  of  the 
pleas  in  bar  raised  by  the  pleadings  and  other  issues  of  fact  here- 
in will  involve  the  examination  and  taking  of  a  long  account,  it 
is  ordered  that  the  trial  of  issues  of  fact  and  of  law  be  referred 
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to  C.  P.  Warren,  referee,  pxuBuant  to  the  provisions  of  subsec- 
tion 1  of  section  421  of  the  code.  The  defendant  resisted  the 
motion,  contending  that  the  canse  was  not  referable." 

In  this  we  think  there  was  error.  The  answers  of  the  defend- 
ants, which  were  substantially  to  the  same  effect,  raised  pleas 
in  bar  which,  if  found  in  their  favor,  wonld  put  an  end  to  the 
action  and  render  a  reference  entirely  unnecessary.  TTntil  such 
pleas  are  decided,  a  compulsory  reference  cannot  properly  be  or- 
dered. If  the  plaintiff  has  no  right  to  recover  at  all,  it  makes 
no  difference  what  amount  he  might  be  entitled  to  recover  if  he 
had  a  cause  of  action:  Bailroad  v.  Morrison,  82  N.  C.  141, 143; 
Cox  y.  Cox,  84  N.  C.  141 ;  Neal  v.  Becknell,  85  N.  C.  299 ;  Com- 
miseioners  t.  Ealeigh,  88  N.  C.  120 ;  Smith  v.  Qoldsboro,  121  N;. 
C.  350,  28  S.  E.  479,  and  cases  therein  cited. 

^^^  In  the  argument  before  us,  the  counsel  for  defendant 
company  insisted  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  inasmuch  as  it  did  not  set 
out  in  full  the  contract  of  suretyship,  and  did  not  specifically 
allege  that  the  plaintiff  had  performed  each  and  all  of  the  con- 
diticms  and  stipulations  on  which  the  contract  was  based.  How- 
ever the  plaintiff  may  have  been  in  fault  in  not  setting  out  in 
full  the  contract  of  suretyship,  it  is  cured  by  the  pleading  of 
the  defendants  who  have  themselves  made  it  a  part  of  their  an- 
swers. We  think,  therefore,  that  the  complaint  does  state  a  suf- 
ficient cause  of  action.  The  object  of  the  contract  was  to  secure 
the  plaintiff  against  the  fraudulent  acts  of  its  cashier.  The 
complaint  alleges  the  execution  of  the  bond  and  its  renewal,  and 
sets  out  their  substantial  features,  the  alleged  fraudulent  acts  of 
the  cashier,  and  notice  to  the  defendant  company.  These  facts 
being  proved  would  have  made  out  the  plaintiffs  case.  Noth- 
ing else  appearing,  the  plaintiff  would  have  been  entitled  to  re- 
cover, and  if  the  defendant  company  relied  upon  breaches  of  the 
contract  on  the  part  of  the  plaintiff  to  defeat  a  recovery,  it 
should  have  specifically  pleaded  them.  The  burden  of  proving 
them  would  have  rested  upon  the  defendant  To  require  the 
plaintiff  to  set  out  each  and  all  of  the  fifty  conditions  and  stipu- 
lations in  the  bond  and  application,  and  then  to  prove  affirma- 
tively that  he  had  performed  each  one  of  them,  would  practi- 
cally defeat  any  recovery,  and  would  amount  to  a  denial  of  jus- 
tice. Many  of  them  are  mere  statements  of  fact,  while  some 
of  them  are  agreements  between  the  co-obligors,  and  do  not  con- 
cern the  plaintiff.  One  of  these  conditions  is  as  follows:  ^And 
lastly,  should  the  employ^  become  a  defaulter  and  seek  refuge  in 
any  foreign  country,  he  hereby  agrees  to  the  enforcement  against 
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him  of  the  laws  of  such  country  as  they  are  now  or  may  be  here- 
after enacted  relative  to  the  commission  ***  of  injuries  or  of- 
fenses against  an  employer  resident  in  such  country/'  How  an 
agreement  between  private  parties  can  affect  the  criminal  lawa 
of  a  foreign  country  we  faU  to  comprehend^  and  we  are  glad 
the  question  is  not  before  us.  We  allude  to  it  only  to  show  flie 
complicated  nature  of  the  conditions  injected  into  bonds  of  in- 
demnity which  often  tend  to  defeat  the  primary  object  of  Hie 
contract  The  old  bond  of  indemnity  was  u  simple  instmment 
which  could  be  easily  comprehended  and  promptly  enforced.  If 
these  new  forms  of  contract  are  to  take  its  place,  we  hope  they 
will  preserve  some  of  its  simplicity  and  efficiency.  This  is  a 
matter  of  great  importance^  as  surety  companies  are  now  al- 
lowed to  make  the  bonds  of  trustees,  guardians,  administratoriy 
and  all  other  fiduciaries;  and  we  would  much  regret  to  see  the 
rights  of  orphan  children,  as  well  as  other  helpless  beneficiaries^ 
depend  not  upon  the  substantial  merits  of  their  case,  but  upon  a 
multitude  of  technicalities  in  an  instrument  to  which  they  were 
not  parties. 

In  the  case  at  bar  the  defendant  company  has  failed  to  specify 
in  its  answer  the  breaches  of  contract  by  the  plaintiff  upon 
which  it  relies,  except  in  one  instance,  and  tixst  not  very  distinct- 
ly, but  we  think  sufficiently  so,  to  admit  of  proof.  It  appears 
to  us  that  section  6  of  the  answer  means  to  allege  that  the  de- 
fendant compan^yr  was  induced  to  renew  the  bond  upon  the  writ- 
ten statement  of  the  plaintiff  bank  that  the  books  and  accounts 
of  the  defendant  Mehegan  had  been  examined  and  found  cor- 
rect in  every  respect,  and  that  all  moneys  handled  by  him  had 
been  accounted  for;  and  to  further  allege  that  this  statement 
was  false.  These  allegations  amounted  to  a  plea  in  bar  which 
the  defendant  had  a  right  to  have  passed  upon  before  a  refer- 
ence could  be  made. 

These  surety  companies  are  in  the  nature  of  insurance  com- 
panies, and,  in  fact,  many  of  them  do  an  insurance  business  "^ 
of  one  kind  or  another.  The  application  before  us  suggests^ 
mutatis  mutandis,  that  of  an  insurance  policy.  It  may,  there- 
fore, be  well  to  see  what  this  court  has  said  with  regard  to  vuA 
applications.  In  Bobbitt  v.  Liverpool  etc.  Ins.  Co.,  66  N.  C.  70, 
8  Am.  Bep.  494,  it  was  said  in  what  appears  to  have  been  really 
a  dictum  that  the  application  must  be  set  out  in  the  complaint, 
and,  being  in  the  nature  of  a  condition  precedent,  must  be 
proved  by  the  plaintiff.  This  rule  was  distinctly  overruled  in 
Britt  v.  Mutual  Ben.  Ins.  Co.,  106  N.  C.  176,  10  S.  B.  896, 
where  the  court  says :  '^he  application  is  by  the  agreement  made 
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B  part  of  the  contract,  but  it  contains  only  stipulations  which 
bind  the  assured.  It  is  in  possession  of  the  defendant^  and  if 
there  is  a  breach  of  any  of  its  terms  which  will  release  the  de- 
fendant company  from  its  obligation^  it  is  for  the  defendant  to 
Get  out  such  obligation,  and  aver  the  breach  or  breaches  thereof 
on  which  it  relies.''  In  that  case  the  point  is  fully  and  ably  dis- 
cussed with  numerous  citations.  While  the  further  point  is  not 
professedly  decided  upon  whom  rests  the  burden  of  proof,  we 
thinlc  it  is  inferentially  settled  by  the  universal  rule  that  who- 
ever is  required  to  allege  a  fact  is  also  required  to  prove  it. 
The  plea  of  the  statute  of  limitations  is  an  exception  to  the 
rule  more  apparent  than  real,  because  it  is  negative  in  its  char- 
acter. There,  the  plaintiff  is  required  to  prove  that  the  trans- 
action alleged  by  him  occurred  within  the  time  limited  by  stat- 
ute, as  otherwise  he  would  have  no  legal  remedy. 

The  order  of  reference  must  be  set  aside,  and  the  case  first 
heard  upon  the  plea  in  bar. 

£iTor* 

A  rehearing  having  been  applied  for  and  granted,  the  court, 
instead  of  reversing,  affirmed  the  judgment  of  the  trial  court, 
and  the  opinion  directing  such  affirmance  was  as  follows: 

"•^  DOUGLAS,  J.  This  case  has  been  here  before,  and  is 
reported  in  Bank  of  Tarboro  v.  Fidelity  etc.  Co.,  126  N.  C.  320, 
ante,  page  682,  35  S.  E.  588.  As  f ar  aa  that  decision  goes,  it 
will  be  considered  as  final  in  the  determination  of  this  case. 

The  following  are  the  issues  as  submitted  and  answered: 

''1.  Did  Mehegan,  as  cashier  and  while  in  the  performance  of 
tiie  duties  of  his  office,  between  December  15, 1895,  and  Septem- 
ber 3,  1897,  fraudulently  take  from  the  assets  and  money  of 
plaintiff  bank  the  sum  of  five  thousand  dollars,  and  on  May  27, 
1897,  for  the  purpose  of  concealing  his  fraudulent  conduct, 
charge  said  amount  to  the  City  National  Bank  of  Norfolk  on 
the  books  of  the  plaintiff  bank  ?    A.    Yes. 

*^2.  Did  the  defendant  Mehegan,  between  December  15,  1896, 
and  September  3,  1897,  as  cashier,  fraudulentiy  take  from  the 
assets  of  the  plaintiff  bank  a  sum  of  money  ^y  means  of  over- 
draft on  said  bank  aggregating  one  thousand  dollars,  and  more? 
A.    Yes. 

'^3.  Did  the  defendant  Mehegan,  between  December  15, 1895, 
and  September  3,  1897,  as  cashier,  fraudulentiy  take  from  the 
assets  and  money  of  said  bank  the  sum  of  nine  thousand  five 
hundred  and  fifty  dollars,  or  other  amount,  and  by  false  entries 
on  the  books  of  said  bank  conceal  the  same  from  the  plaintiff 
bank?     A.    Yes. 
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"4.  Did  the  defendant  Meihegan,  as  cashier,  between  May  12, 
1897^  and  August  6,  1897,  frandulently  take  from  the  '^ 
money  and  assets  of  said  bank  the  snm  of  five  thousand  doUais, 
which  he  concealed  by  making  false  entries  in  the  hooka  of  said 
bank  ?    A.    Yes. 

'^5.  Did  the  defendant  Mehegan,  between  December  15, 1895, 
and  September  3, 1897,  as  cashier,  fraudulently  take  money  and 
assets  of  the  bank  and  convert  the  same  to  his  own  aae?  A. 
fes. 

**B.  Did  the  defendant,  from  September,  1896,  to  September 
1, 1897,  as  cashier,  fraudulently  take  from  the  money  and  assets 
of  the  said  bank  the  sum  of  four  hundred  and  fif ty^two  dol* 
lara  and  twenty-one  cents^  which  he  applied  to  his  own  vse? 
£%,m     xes» 

'^7.  Did  the  defendant  Meh^an,  as  cadiier,  on  the  3d  Aogvat, 
1897,  fraudulently  issue  a  cashier's  check  on  the  said  bank  to 
J.  M.  Norfleet  to  the  amount  of  six  hundred  doUan  for  the  p«r- 
pose  of  paying  an  individual  indebtedness  of  said  Mehegan? 
A.     les. 

^'8.  Did  the  defendant  Mehegan  fraudulently  disoonnt  notes 
and  bills,  and  pay  for  the  same  with  money  of  the  bank  without 
the  knowledge  and  assent  of  the  proper  committees?    A.    Yes. 

''9.  Did  the  plaintiff  notify  flie  defendantFideUty  and  De> 
posit  Company  of  the  alleged  default  of  the  said  J.  Q. 
as  required  by  the  bond?    A.    Yes. 

'^10.  Did  the  plaintiff,  after  the  execution  of  the  surety 
tract,  increase  its  capital  stock?    A.    Yes.    [This  was  answered 
by  the  jury,  ''Yes,  in  April,  1896.''] 

''11.  Were  the  representations  in  the  certificate  for  the  renewal 
of  the  surety  bond  as  to  the  dealings  and  accounts  of  the  said 
Mehegan,  caishier,  true  and  correct  when  they  were  made?  *^ 
A.    Yes. 

'12.  Were  such  representations  as  to  the  dealings  and 
accounts  of  the  said  Mehegan,  cashier,  on  the  said  certificate 
false,  to  the  knowledge  of  the  plaintiff,  at  the  time  tfaey  vrere 
made  ?    A.    Yes. 

"13.  Did  said  representations  constitute  a  material 
ment  of  the  defendant  company  to  eontinue  said  bond 
December  16, 1896,  to  December  16, 1897?    A.    Yes. 

^^14.  Did  the  plaintiff  cause  to  be  obserred  due  and  enstomarj 
supervision  over  said  Mehegan,  cashier,  for  prevention  of  de- 
fault?   A.    Yes. 

^15.  Did  the  Fidelity  and  Deposit  Company  have  notice  of  tbs 
increase  of  the  capital  stock  before  the  extension  of  the  bond? 
A.    Yes." 
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The  defendant  assigns  for  error :  "1.  That  the  court  erred  in 
admitting  the  written  statement  aa  excepted  to;  2.  For  error  in 
instructing  the  jury  as  set  out  in  the  charge  to  the  jury;  3.  In 
that  the  instructions  are  inconsistent,  contradictory,  and  mis- 
leading; 4.  In  the  construction  of  the  meaning  of  the  words 
^immediately  notified' ;  6.  In  instructing-  the  jury  that  the  same 
supervision  and  duty  required  of  the  oflBcers  of  the  plaintiff 
bank,  over  the  management  of  the  affairs  of  the  bank,  was  such 
care,  supervision,  and  duty  as  the  ordinarily  prudent  business 
man  would  give;  6.  For  refusing  to  instruct  the  jury  as  re- 
quested in  the  several  prayers  submitted  by  the  defendant/' 

The  first  assignment  of  error  cannot  be  sustained.  The  ad- 
mitted paper  was  a  memorandum  of  the  examination  of  the 
defendant  Mehegan  before  a  committee  of  the  board  of  directors 
of  the  plaintiff  bank,  and  taken  down  by  the  witness  *''®  Davis, 
who  testified  as  follows:  'Mehegan  was  present  befoi^  the  com- 
mittee; he  was  examined;  his  examination  was  put  in  writing. 
I  read  every  sentence  to  Mehegan,  as  Mr.  Fountain  propounded 
the  questions;  then  I  wrote  down  Mehegan's  answer.  I  read 
the  questions  and  answers  aa  they  were  made,  and  he  said  that 
they  were  correct.  The  entire  paper  is  in  my  handwriting. 
Then  read  the  whole  over  to  Mehegan.  He  never  refused  to 
sign,  never  was  asked  to  sign  if  Under  such  circumstances, 
we  think  the  paper  was  admissible  as  part  of  the  testimony  of 
Davis,  with  whose  credibility,  of  course,  its  own  was  involved: 
Bryan  v.  Moring,  94  N.  C.  687;  State  v.  Pierce,  91  N.  C.  606; 
State  V.  Jordan,  110  N.  C.  491,  495, 14  S.  E.  752. 

We  do  not  think  that  either  the  second  or  third  assignments 
ean  be  sustained.  The  judge's  charge  extends  through  fifteen 
pages  of  the  printed  record,  and  is  full,  clear,  and  explicit,  and, 
WB  think,  free  from  substantial  error.  Many  of  the  points  raised 
by  the  defendant  come  under  the  principles  decided  when  the  case 
was  first  before  us.  We  then  aaid  (Bank  of  Tarboro  v.  Fidelity 
etc.  Co.,  126  N".  C.  324,  ante,  p.  683,  35  S.  E.  589):  **The  object 
i)f  the  contract  was  to  secure  the  plaintiff  against  the  fraudulent 
acts  of  its  cashier.  The  complaint  alleges  the  execution  of  the 
bond  and  its  renewal,  and  sets  out  their  substantial  features,  the 
alleged  fraudulent  acts  of  the  cashier,  and  notice  to  the  de- 
fendant company.  These  facts  being  proved  would  have  made 
out  the  plsintiff's  case.  Nothing  else  appearing,  the  plaintiff 
would  have  been  entitled  to  recover,  and  if  the  defendant  com- 
pany relied  upon  breaches  of  the  contract  on  the  part  of  the 
plaintiff  to  defeat  a  recovery,  it  should  have  specifically  pleaded 
them.    The  burden  of  proving  them  would  have  rested  upon  the 
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defendant  To  require  the  plaintiff  to  set  ont  each  and  all  of 
the  Mtj  conditions  and  stipulations  in  the  bond  and  application, 
and  then  proye  affirmatiTely  that  he  had  performed  each  one 
of  them,  would  practically  defeat  any  recoveiyy  and  would 
amount  to  a  denial  of  justice.'' 

*^  That  this  is  now  the  law  of  this  case,  and  our  opinion  ol 
its  correctness,  has  been  confirmed  by  subsequent  inTestigatieHi 
and  further  reflection.  The  object  of  an  indemnifying  bond 
is  to  indemnify;  and  if  it  fails  to  do  this,  either  directly  or 
indirectly,  it  fails  to  accomplish  its  primaiy  purpose,  and  be- 
comes worse  than  useless.  It  is  worthless  as  an  actual  security, 
and  misleading  as  a  pretended  one. 

The  defendant  lays  great  stress  upon  section  5,  chapt^  300 
of  the  Laws  of  1893,  which  is  as  follows:  ''Any  company  execut- 
ing such  bond,  obligation,  or  undertaking  may  be  released  from 
its  liability  as  surety  on  the  same  terms  as  are  or  may  be  by 
law  prescribed  for  the  release  of  indiyiduals  upon  any  su^ 
bond,  obligation  or  undertaking.^'  It  seems  clear  to  us  thai 
the  only  object  of  that  section  was  to  enable  such  company  to 
release  its  liability  by  getting  off  the  bond  whenever  an  is- 
dividual  could  do  so;  but  not  to  remain  on  the  bond  and  limit 
its  liability  by  such  unreasonable  restrictions  as  would  prac- 
tically amount  to  a  release  by  tending  to  defeat  a  recovery. 
Moreover,  that  section  says:  ''On  the  same  terms  as  are  or  may 
be  by  law  prescribed.''  Where  are  any  such  terms  prescribed 
by  law  as  those  which  appear  in  the  bond  before  us,  and  whiA 
the  defendant  is  so  strenuously  endeavoring  to  bring  within  tbe 
terms  of  that  section?  We  are  sure  that  act  never  intended  to 
authorize  trustees,  guardians,  or  administrators  to  give  bond 
with  such  stipulations,  construed  as  the  defendant  is  now  ask- 
ing us  to  construe  them.  The  defendant  again  insists  that  it 
should  have  the  same  right  to  limit  its  liability  as  is  possessed  by 
an  individual.  That  may  be;  but  no  member  of  this  court  his 
ever  seen  or  heard  of  a  bond  in  such  a  form  being  tendered  by 
a  private  surety.  In  its  very  form  and  essence,  the  bond  before 
us  resembles  an  insurance  contract,  and  differs  materially  from 
the  ordinary  forms  coming  down  to  us  by  immemorial  usage. 
Therefore,  we  must  place  such  bonds  in  the  general  class  of  in- 
surance policies,  ^^  and  construe  them  upon  the  same  general 
principles;  that  is,  most  strongly  against  the  company,  and  moEt 
favorably  to  their  general  intent  and  essential  purpose :  Bank  of 
Tarboro  v.  Fidelity  etc.  Co.,  126  N.  C.  320,  325,  ante,  p.  682, 35 
S.  E.  588;  American  Surety  Co.  v.  Panly  (No.  1),  170  U.  S.  13S, 
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18  Sup.  Ct  Bep.  558.  In  the  latter  case^  Justice  Harlan,  speak- 
ng  for  a  nnanimons  conrt,  says  on  page  144:  *Ti,  looking  at 
dl  its  provisions,  the  bond  is  fairly  and  reasonably  susceptible 
)f  two  constructions,  one  favorable  to  the  bank  and  the  other 
avorable  to  the  surety  company,  the  former,  if  consistent  with 
he  objects  for  which  the  bond  was  given,  must  be  adopted, 
ind  this  for  the  leaaon  that  the  instrument  which  the  court  is 
nvited  to  interpret  was  drawn  by  the  attomeya,  officers,  or 
igents  of  the  surety  company.  This  is  a  well-established  rule 
n  the  law  of  insurance:  National  Bank  v.  Insurance  Co.,  95 
7.  S.  673 ;  Western  Ins.  Co.  v.  Croper,  32  Pa.  St.  351,  356,  75 
bn.  Dec  561;  Beynolds  v.  Commerce  etc.  Ins.  Co.,  47  N.  Y« 
i97,  604;  Travellers'  Ins.  Co.  v.  McConkey,  127  TJ.  S.  661,  666, ' 
!  Sup.  Ct  Bep.  1860;  Fowkes  v.  Manchester  eta  Aaan.,  8  Best 
i  S.  917,  925.  As  jaid  by  Lord  St  Leonards,  in  Anderson  v. 
!^tzgerald,  4  H.  L.  Cas.  484,  507:  It  [a  life  poUcy]  is,  of 
ourse^  prepared  by  the  company,  and  if,  therefore,  there  should 
le  any  ambiguity  in  it,  must  be  taken,  according  to  law,  most 
trongly  against  the  person  who  prepared  it'  There  is  no- 
ound  reason  why  this  rule  should  not  be  applied  in  the  present 
ase.  The  object  of  the  bond  in  suit  was  to  indemnify  or  insure 
he  bank  against  loss  arising  from  any  act  of  fraud  or  dishonesty 
n  the  part  of  O'Brien  in  connection  with  his  duties  as  cashier, 
T  with  the  duties  to  which,  in  the  employer's  service,  he  might 
e  subsequently  appointed.  That  object  should  not  be  defeated 
J  any  narrow  interpretation  of  its  provisions,  nor  by  adopting 

construction  favorable  to  the  company  if  there  be  another  con- 
truction  equally  admissible  under  the  terms  of  the  instrument 
xecnted  for  the  protection  of  the  bank.''  To  the  same  effect 
re  the  cases  of  Imperial  Fire  Ins.  Co.  v.  Coos  Co.,  151  TJ.  S» 
52, 14  Sup*.  Ct  Bep.  879 ;  London  Assur.  v.  Campanhia  '^  de 
loagens  do  Barrdro,  167  TJ.  S.  149,  17  Sup.  Ct  Bep.  785; 
lorton  V.  life  Ins.  Co.,  122  N.  C.  498,  65  Am.  St  Bep.  717,  29 
1.  B.  944 ;  Grabbs  v.  Farmers'  etc  Ins.  Co.,  125  N.  C.  389,  398, 
4  S.  £.  503,  and  cases  therein  cited.  The  same  principle  of 
onstruction  has  been  applied  to  the  contracts  of  common 
ftrriers:  Wood  v.  Southern  By.  Co.,  118  N.  C.  1056,  1063,  24 
L  B.  704;  Mitchell  v.  Carolina  Cent  By.  Co.,  124  N.  C.  23fr,. 
2  S.  K  671 ;  Jeffreys  v.  Southern  By.  Co.,  127  N.  C.  877,  37 
.  B.  515;  Hinkle  v.  Southern  By.  Co.,  126  N.  0.  932,  78; 
jn.  St  Bep.  685,  36  S.  E.  348. 

The  defendant  has  voluntarily  become  by  virtue  of  the  stai-^ 
te  what  may  be  called  a  ^common  surety,^'  not  exactly  in  tho- 
atnro  of  a  common  cairier,  like  railroad  and  telegraph  com^ 
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ponies,  but  itiU  on*  of  thoeo  foUic  agencieo  to  wbich  are  giia 
onoflual  fowen  «ad  which  have  aflBomsd  tbe  most  sacred  lespon- 
nbilitieiL  I^nsdUsd  hf  law  to  act  aa  aole  soretiea  for  tro^ee^ 
goardiani,  wimimUta/bbta^  and  other  fidncianftaj  tfaej  are  betd 
by  tint  paUcy  af  ftelav  to  the  fall  maasiue  of  the  re^Ksnaflulitf 
timj  have  YolimtarSj  aasHsiedL  Thejr  maf  make  such,  nasoi* 
able  legnkfiia  aa  aia  liwiffiiaij  lot  theiz  own  piotectxan  or  ^ 
proper  tnamtftian  of  their  bnaynefia;  hoi  sack  stipulations  will 
be  m«it  afaon^j  coastmedagamsia  &fffeitwft  of  the  indemiutj 
far  wlidk  alane  Ihe  band  is  giv^  and  ia  fa;ror  of  &  fair  sni 
equitable  eansteufios  of  the  essaitial  pacposea  of  the  eontiad. 

The  fourth  eaoeptiaik  iae^allj  untenable.  On  that  point  his 
bottor  dtauEfei  as  foUowac  '^If  yoa  find  from  the  tesdmoBj  tfait 
the  plaintiff  baak,  im.  a  naaniable  tma  and  wdtk  due  diligcsce 
wndet*  the  riarnmafamcea  aa  erplaiaed  i&  these  inatzectioiifiy  snd 
in  yiewrafdl  the  facts  ia-evidcnca^gaie  notice  of  the  defanltef 
asid  Mtbigsn^  jwa  dK>ald  aaswar  the  ninth  issue  Tea.'  The 
plaxntiff  was  not  wineiird  bf  tiia  tennaof  the  bond  tt>  gire  noties 
le  def eedamt  eompmag  afoe  sospicioiL  thai  Hehegaa  waa  gailir 
of  fiaeddeaft  eawiegt.  The  plaintiff  waa  not  leqoired  ta  gifs 
notios  te  the  daleedant  eompany  mntil  it  had  actual  ksaawledge 
et  BQch  Ihels  aa  wonld  jaatify  the  chaiga  of  defanlt^  and  it  wu 
Sfttitied  ta  &  Bsasanable  tune  te  investigate  the  eoadition  of  ssil 
Mchegaa'e  aecouta  '^^  befaie  it  waa  required  to  giye  sndi 
eatice,  if  aaek  infestigaticHi  waa  necessary  te  asoertain  the  £sds 
whidi  woeld  justify  the  diaige  of  f land** 

In  thia  we  see  10  error.  The  plaiatifE  waa  not  reipibed  is 
aet  upoit  meie  suspieMo  in  piefbsring  as  gEsnre  a  charge  aa  fzand 
or  embcaadewisni.  Moreover^  resaoaipg  froBL  anak^  to  tiis 
rights  ef  a  guarantor,  the  defendant  doea  not  appear  to  faava 
sufFered  any  aaierial  injury  fiott  aach  delay,  e^ea  if  the  plaia- 
tifl  had  beo.  reqKmsihle  for  the  delay,  whidi  the  jury  found  ts 
tte  contrary.  But  the  defendsnt  contenda  ''that  if  ihe  aurety  vt 
^mnediately  notified'  of  the  defalcation,  upon,  ita  discoTery,  tiis 
surety  would  have  an  opportunity  ta  deal  with  the  defaulter 
and  aeeure  some  part,  if  not  all^  of  its  loss;  thia  esse  proves  at 
once  the  wiadom.  and  justice  ol  such  a  pcoidsiony  for  by  not 
notifying  the  surety  'imniediately,r'  the  phiintiff  waa  qaabled  to 
get  all  tibe  security  tbe  defaalting  principal,  the  eadiier,  eoold 
giv^  and  the  snzety  had  no  ^portunity.''  The  plaintiff  had 
the  right  to  resort  to  all  the  pnqpertj  of  the  defaulting  cashiarj 
whether  ha  gvss  bead  or  not;  and  if  tha  dRfsudant  meana  to 
aontend  tiiat  by  aigning  the  cashier's  bond  as  soretf  it  aequired 
a  r^ht  at  mTubupwiaeat  siipaiior  te  that  of  the  banl^  we  cu 
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only  say  that  it  does  not  so  appcsar  to  us  eiQier  from  £he  ierms  of 
the  bond  or  the  general  principles  of  law. 

The  fifth  assignment  of  error  cannot  be  sustained,  as  we 
think  the  charge  of  his  honor  was  correct.  In  f  act,  no  other  rule 
justly  capable  of  practical  application  suggests  itself  to  ns. 

The  sixth  exception  is  equally  untenabk.  The  defendant 
•submitted  twelve  spedal  ixu^ctions,  occupying  five  pages  of 
the  printed  record.  It  is  useless  as  well  aa  impracticable  to 
consider  each  in  detedL  All  we  need  now  aay,  in  addition  to 
what  has  already  been  said,  k  that  they  were  all  properly  re- 
fused, either  for  intnusic  •error  or  beeaufie  snfBciently  given 
"^  in  Ins  honor's  diarge.  In  the  absence  of  substantial  eixoir 
Hbe  judgment  of  liie  court  below  is  affirmed. 

A  FIDBLITT  IKSURANGB  COJITBAGT  Is  governed  hj  the 
principles  of  interpretation  applicable  to  ordinary  policies  of  In- 
surance: Note  to  Fidelity  ete.  Oe.  w.  Chtte  City  10a t  Bank,  54  Am. 
6t.  Rep.  4i6.  See,  in  tlkfai  eonneetlon,  fiitatie  t.  Hogan,  8  N.  Dak. 
801,  73  Am.  8t  i&ep.  759,  78  N.  W.  105L 

FIDELITY  tNSUEANCB.— NOTICE  OF  DISHONESTY  of  an 
employ^,  where  a  company  undertakes  to  insure  a  faitfafnl  dis- 
<diarge  of  bis  duties.  Is  discuned  to  Fidelity  etc  Co.  t.  Gate  Oity 
Kat  Bank,  97  Ga.  634,  54  Am.  SL  Hep.  440,  25  &  E.  392;  Lan- 
cashire Ins.  C!o.  v«  CaUahaq,  68  Minn.  277,  64  Am.  St  Bep.  476«  71 
«.  W.  261. 


PAISON  V.  SEANDI. 

[128  N.  a  436,  88  8.  E.  897.] 

INTEREST— CONFLICT  OF  LAWS.— Where  money  Is 
tatted  to  one  state  upon  real  estate  situated  to  another,  the 
security  being  the  basis  of  the  loan,  the  rate  of  interest  is  gov- 
flcned  by  the  laws  of  the  latter  state. 

USURY— PROMISSORY  NOTE— PURCHASE  BEFORE  MA- 
^^RITY.— A  promissory  note  embracing  nsurioiis  totevest  is  void 
to  the  hands  of  a  pmrchaser,  tiiough  before  maturLlj^  and  without 
notice. 

USURY— PERSONAL  DEFENSE.— The  defense  of  usury  is 
personal  to  the  debtor,  or  borrower,  or  other  person  who  has  an 
toterest  to  the  transaction  which  can  be  tojmriously  affectad  by  the 
Qfiury. 

USURY— ESTOPPEL  TO  URGE  DEFENSE  OF.— WHERE 
A  JUDGMENT  expressly  provides  that  all  issues  relating  to  usury 
have  been  reserved,  by  consent,  to  be  passed  upon  by  a  referee,  a 
pwftj  is  not  estopped  from  raising  the  defense  of  nsui7  upon  a 
'hearing  before  such  referee. 

ESTOPPEL.— REPRESENTATIONS  AND  STATEMENTS 
made  to  one  who  does  not  act  or  rely  upon  them,  and  who  Is  not 
misled  by  themi  do  not  worl^  an  estoppel. 
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Day  A  Bdl»  B.  B.  PeeUes,  and  D.  L.  Busaell^  for  the  plaintii 

T.  N.  Hill,  Praden  ft  Pruden,  and  Shepherd  ft  Shephod,  for 
the  defendants. 


COOK,  J.  This  action  is  now  reheard  upon  the  petitiooi 
of  both  plaintiff  and  defendants.  It  was  heard  at  Febroaij 
term,  1900  (Faison  ▼.  Grandy,  126  N.  C.  827,  36  S.  K  276), 
iip<m  appeal  by  plaintiff  from  the  judgment  rendered  by  bs 
honor.  Judge  Brown,  upon  exceptions  thereto  takezL 
The  plaintiff  now  assigns  as  grounds  for  hearing: 

1.  For  that  the  court  orerlcoked  the  fact  that  the  recocd 
showed  that  items  of  usurious  interest  other  than  the  $638iS 
mentioned  in  the  opinion  of  the  court,  entered  into  the  oaa> 
sideration  of  the  $10,000  bond,  and  two  drafts  aggr^tiog 
$4,400,  to  wit :  On  page  173  of  printed  record,  $119.71 ;  on  ptge 
174,  $132.81,  $933.38,  $575;  on  page  176,  $120.63,  $62.12| 
$711.07,  $97.34— all  of  these  sums  were  interest  at  the  nie  of 
nine  per  cent  per  annum  charged  in  the  account  on  psge  1?^ 
which  amounted  to  $14,421.74  up  to  January  1,  1876,  asd 
which  was  settled  by  the  $10,000  bond  and  two  drafts.  AU  rf 
said  sums  were  charged  against  plaintiff  by  the  referee  snd  comt 
below,  upon  the  ground  that  the  plea  of  usury  was  not  open  to 
plaintiff.  The  referee  found  as  a  fact  that  there  was  in  nil 
account  $638.93  charged  against  Faison  as  a  bonus,  and  te 
which  Faison  received  nothing.  This  sum  was  separate  and 
apart  from  the  interest  char^^  in  said  account  at  nine  pa 
cent  In  said  account  The  Farmers  and  Merchants'  Loan  9jA 
Trust  Cilompany  credited  Faison  with  certain  items  of  interot 
at  nifte  per  cent,  to  wit:  On  page  174^  $138.99,  $54.82,  $190.43, 
$178.32.  These  items,  of  course,  should  be  deducted  frwn  ibfl 
items  above  mentioned  as  having  been  charged  against  oii 
Faison. 

2.  For  that  the  court  overlooked  a  clerical  error  of  $208.71  ^ 
made  by  the  referee*  Tins  error  occurred  in  this  way,  to  wit:  b 
the  account,  amounting  to  $14,421.74,  interest  was  odculatedap 
to  January  1,  1876,  and  when  the  bond  and  drafts  were  given 
to  close  it,  they  drew  interest  from  that  date.  In  making  <fo^ 
the  accounts  mentioned  in  finding  14,  page  79,  the  referee 
overlooked  that  fact,  and  brought  lus  account  down  to  March  % 
1876,  and  included  interest  up  to  that  time,  and  still  his  accotmi 
fell  diOTt  of  the  account  closed  by  bond  and  drafts  $638.93.  Q 
he  had  stopped  at  January  1, 1876,  his  account  would  have  been 
two  months'  interest  smaller,  to  wit,  $208.71,  and  hence  & 
difference  would  have  been  $845.67  instead  of  $638.93. 
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3.  That  ilie  court  OTerlooked  the  fact  that  the  '^nproper 
charges''  did  not  confiist  of  interest  in  excess  of  legal  rates. 
Said  sum  was  made  up  as  follows :  Out  of  the  $9^500  note  due 
June  2,  1873,  came  $495.20.  This  note  was  charged  to  Faison 
at  $9^500,  page  174.  The  referee  charged  it  at  $9,004.80,  mak- 
ing a  diSeience  of  $495.20  of  principal,  not  interest,  hecause 
the  referee  found  that  Faison  got  for  said  note  only  $9,004.80. 
Beferee  disallowed  item  of  $78.75,  page  175,  October  14,  1875, 
was  not  allowed  against  Faison.  Item  of  $48.25  (charged 
twioe)  was  allowed  once  only.  Item  of  $82.71,  page  172,  was 
allowed  at  $80.00,  making  $495.20,  $78.75,  $48.25,  $625.91. 
The  balance  of  $16.73  must  hare  arisen  from  error  in  calcu- 
lation. Excepting  the  above  items,  the  record  will  show  that 
the  referee  allowed  against  Faison  every  item  contained  in 
aocoxints  on  pages  170  to  176,  with  interest  at  nine  per  cent  per 
anniun  (see  pages  89  to  93),  except  the  following,  which  ap- 
peared both  on  the  debit  and  credit  sides  of  the  account,  to  wit^ 
$2,373.00  and  $1,267.55  charged  on  page  173,  and  credited  on 
page  174  and  page  176,  and  item  $3,390,  charged  on  page  175, 
credited  on  page  176,  and  $2,935.45  charged  on  page  174,  and 
credited  on  page  173. 

***  His  honor.  Judge  Brown,  held  that  the  referee  was  in 
error  in  his  first  conclusion  of  law — ^''that  the  said  trust  com- 
pany, notwithstanding  its  charter,  is  subject  to  the  general  in- 
terest and  usury  laws  of  Virginia,  and  consequently  that  the 
note  for  $9,500,  dated  March  1, 1873,  bearing  nine  per  cent  in- 
terest on  its  face  is  usurious.^'  From  this  ruling  defendants 
did  not  appeal,  and  plaiQitiff  not  having  assigned  the  same  as 
error  upon  rehearing,  it  must  so  stand.  While  we  agree  with 
his  honor  in  his  conclusion  that  the  transaction  was  usurious, 
we  differ  from  him  in  the  reasoning.  The  record  shows  that 
the  money  was  loaned  upon  real  estate  security  situate  in  this 
state,  the  security  being  the  basis  of  the  loan ;  the  rate  of  interest 
is  governed  by  the  interest  laws  of  this  state,  notwithstanding 
that  the  loan  was  made  in  the  state  of  Virginia — the  reasons 
for  which  fully  appear  in  Meroney  v.  Atlanta  etc.  Loan  Assn., 
lie  N.  C.  882, 47  Am.  St  Bep.  841,  21  S.  E.  924  (and  in  Jack- 
son V.  American  Mortgage  Co.,  88  Oa.  756,  15  S.  E.  812,  a  case 
therein  cited).  Interest,  therefore,  should  have  been  charged 
at  the  rate  of  six  per  cent — ^not  nine. 

It  therefore  follows  that  those  items  of  interest  which  are 
cihiarged  at  nine  per  cent  are  usurious,  and  the  items  of  account 
to  which  errors  are  assigned  upon  the  rehearing  must  be  restated 
with  interest  calculated  at  six  per  cent,  both  upon  the  debit  and 
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credit  sides,  Hnd  the  errors  pointed  out  in  plaintifRs  thixd  aasigzh 
ment  must  be  corrected,  excepting,  hovever,  ivom  ihe  TeeUlBt' 
ment  of  the  account  the  interest  on  Hie  $9,500  note,  to  idiidi 
usury  is  not  pleaded  and  to  which  no  exception  is  taken  iqicfi 
appeal.  For  in  plaintiff^  complaint,  allegation  67,  lie  aijs: 
''This  does  not  apply  to  the  $9,500  note  of  March  1,  1878,  a 
which  plaintiff  admits  nine  per  cent  interest  ^was  property 
charged" ;  and  in  exception  56  he  says :  '^e  fibonld  hare  hdd 
that  said  company  had  the  right  to  charge  nine  per  cent  on  the 
$9,500  note/'  The  second  assignment  of  plaintiff  is  a  patent 
error  and  must  be  corrected.  ^^^  The  record  shows  that  the 
referee  added  interest  on  the  sum  total  from  January  1,  1876, 
to  March  2d  (two  months  and  two  days — $208.71)  ;  and  when 
the  note  and  draft  were  executed  in  May,  1876,  for  that  sum, 
they  bear  interest  from  January  1,  1876,  thus  charging  intexest 
twice  for  two  months  and  two  days  during  the  same  tnneu 

Defendants'  petition  for  rehearing  is  based  upon  erron  as- 
signed: 1.  That  the  note  was  assigned  to  Mrs.  Orandy  and 
William  Selden  in  1881,  instead  of  February  2,  1878,  as  stated 
by  the  court;  2.  That  the  item  of  $638.93  was  not  nsurioiB  as 
held  by  the  court;  4.  That  it  was  error  in  holding  that  tiw 
plaintiff  was  not  precluded  from  setting  up  the  plea  of  nsuiy 
against  the  $10,000  note,  and  was  not  estopped  from  pleading 
usury;  5.  That  plaintiff  was  not  entitled  to  a  credit  of  the 
$638.93  item;  6.  That  they  should  not  have  been  taxed  with 
the  costs  in  this  court. 

A  careful  review  of  the  ruling  of  this  court  upon  the  item 
of  $638.93,  pointed  out  in  the  second  and  fifth  assignments  by 
defendants  fails  to  discover  any  error  in  its  former  dedaion^  and 
the  same  is  reafiSrmed. 

In  considering  the  defendants'  other  aasignments  npon 
petition  to  rehear,  the  record  reveals  the  fact  that  the  transfer 
of  notes  by  the  loan  and  trust  company  was,  as  claimed,  made 
on  February  2, 1878,  instead  of  1881,  as  reported  by  the  referee 
(33),and  adopted  by  this  court  (at  February  term,  1900),  as 
correct;  but  this  does  not  alter  the  status  of  tfie  parties,  ezoept 
in  so  far  as  it  shows  that  the  note  was  transferred  to  William 
Selden  and  Mrs.  Grandy  before  maturity,  which  is  not  material, 
since  it  is  the  well-settled  law  of  this  state  that  a  note  embracing 
usurious  interest  is  void  ^^  in  the  hands  of  a  purchaser  before 
maturity  and  without  notice:  Ward  v.  Sugg,  118  N.  C.  489, 
18  S.  E.  717,  and  cases  there  cited,  wherein  Coor  v.  Spicer,  65 
N.  C.  401,  is  disapproved. 

This  brings  us  to  the  consideration  of  the  assignment  taken 


Jruie,  t90L  Fahbr  «•  (Osukionr.  497 

to  the  TiOiiig  of  aim  soint  iin  lioMiBg  thai  fais  liDHQr,  Judgo 
Brown^  was  in  error  in  adjudging  that  the  plaintiff  was  pre- 
cluded from  aetting  np  the  plea  of  nsnry  against  the  .bond,  it 
being  tbe  third  Aiding  in  his  judgment 

It  is  contended  by  defendantB  that  the  plea  of  usury  is  per* 
eonaly  and  can  be  interpcned  only  by  the  maker  of  Sie  note; 
that  the  note  was  executed  by  John  Faison,  mot  Frank,  who  has 
interpoaed  it  in  this  action.  'It  is  a  weH-eBtablished  rule  that 
the  defense  of  usury  is  personal  to  the  debtor  oar  borrower  and 
his  privies  by  law  or  contract** :  Webb  on  Usury,  sec  366 ;  Davis 
V.  Garr,  6  K.  Y.  IM,  55  Am.  Dec.  898.  And  it  is  true  that  it 
is  a  personal  defense,  and  the  right  of  affirmative  relief  is  like- 
wise personal ;  but  it  is  personal  in  the  sense  that  it  is  to  the 
^elusion  of  strangers,  or  parties  disconnected  with  the  imme- 
diate transaction.  It  is  limited  to  the  borrower  or  debtor  upon 
whom  the  burden  falls  whether  he  be  the  maker  of  the  note  (the 
evidence  of  the  debt)  or  not,  or  otherwise  has  an  interest  in 
the  transaction  which  can  be  injuriously  a&cted  by  the  usury. 
In  this  case  the  plaintiff  was  the  original  debtor;  tiie  debt  was 
secured  by  his  *TIrquhart''  and  **Eound  Pond"  tracts  of  land, 
the  legal  title  to  which  was  shifted  to  John,  accompanied  with 
his  (plaintiff's)  debt.  But  plaintiff  did  not  cease  to  be  a 
debtor;  he  continued  in  possession,  and  occupied,  managed,  and 
controUed  on  his  own  account  both  of  said  tracts,  and  made  pay- 
ments upon  said  debts.  It  was  not  upon  the  credit  of  John  W. 
Faison,  who  is  alleged  in  defendants  answer  to  have  been  in- 
solvent (paragraph  35),  that  the  money  was  advanced  in  taking 
up  the  note,  but  upon  tiie  value  of  the  land  which  had  by  com- 
mon consent  been  taken  out  of  the  name  of  plaintiff  and  put 
into  ***  that  of  John.  The  bidding  in  of  a  $22,000  tract  of 
land  encumbered  with  only  $4,G80.81  of  purchase  money  for 
$1>000,  and  the  Bound  Pond  tract  for  $2,500  by  the  loan  and 
trust  company,  for  which  they  took  deed,  and  then  conveying 
same  land  to  plaintiff's  brother,  John,  and  taking  a  securiiy 
upon  said  land  for  the  $10,000  note,  and  upon  a  tract  of  John's 
land  to  secure  the  two  drafts  which  covered  the  indebtedness 
due  by  plaintiff  in  which  the  usury  was  embraced,  was  well 
known  to  the  parties  to  the  transaction,  coupled  with  the  further 
agreement  that  plaintiff  should  pay  off  that  indebtedness  and 
John  would  reconvey  the  land  to  him,  was  all  on  paper,  leaving 
the  actual  relations  of  the  parties  unchanged  so  far  as  otherwise 
could  appear.  John  exercised  no  control  over  the  land  or  the 
^^  or  profits  of  it.  Should  the  Urquhart  and  Bound  Pond 
^it^ts  have  been  sold  imder  the  trust,  it  would  have  been  no  loss 
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to  John,  but  to  pkintii!^  whom  John  was  helping.  Tberef  oRy 
it  was  to  plaintifiTs  interest  that  the  debt  should  be  paid»  to  the 
end  that  the  title  be  leoonyeyed  to  him^  in  the  payment  of  which, 
or  any  part  thereof  the  plaintiff  was  directly  interested,  jnst  as 
much  as  if  the  papers  had  been  signed  by  himself  instead  of 
John.  He,  being  the  substantial  debtor^  had  a  right  to  set  up 
a  personal  plea  in  his  bdialf  to  protect  his  interest  involved  in 
the  transactions  with  the  other  parties,  out  of  which  this  litiga- 
tion has  grown. 

The  defendants  further  insist  that  the  plaintiff  is  estopped 
by  the  judgment  rendered  by  Judge  Boykin  from  claiming 
that  the  sum  owing  by  him  was  less  than  $14,000  and  interest 
But  in  what  way  we  are  not  able  to  see.  The  judgment  ex- 
pressly provides,  that  ^all  the  issues  relating  to  the  questions 
of  usury  have  been  reseired,  by  consent,  to  be  hereafter  passed 
on  by  any  referee  who  may  be  appointed  to  state  an  account  in 
this  action,^  and  W.  H.  Allen  was  appointed  referee  and  or- 
dered ''to  pass  upon  the  issues  raised  by  the  plea  of  usury  and 
report  his  findings  and  rulings/'  etc.,  which  he  has  done,  and 
^^  his  report  is  here  on  app^  by  plaintiff  from  the  judgment 
rendered  thereon  by  Judge  Brown  confirming  the  same. 

Nor  are  we  able  to  see  the  force  of  defendant's  contention 
of  an  estoppel  in  pais  precluding  plaintiff  from  pleading  the 
statute  of  usury.  Defendants  cite  the  testimony  of  plaintiff, 
wherein  he  says  that,  having  failed  to  get  the  account  settled 
by  arbitration  with  the  loan  and  trust  company,  and  failing 
to  get  it  correctly  adjusted,  he  accepted  the  statement  of  the 
trust  company,  because  he  could  not  raise  the  money  to  take 
up  the  liens,  and  got  Grandy  St  Sons  to  give  the  drafts  and 
take  up  the  note.  But  defendants,  Grandy  &  Sons,  not  only 
do  not  set  up  such  defense,  but  aver  in  their  answer  that  they 
took  up  the  debts  "in  order  to  befriend  John  W.  Faison,  and 
prevent  a  sale  of  said  property  and  a  probable  sacrifice 
thereof,''  which  was  threatened  by  the  administrator  (para- 
graph 27  of  answer) ;  also  in  paragraph  7  of  their  answer, 
they  aver  that  "some  time  after  the  execution  of  said  note  for 
$10,000  and  deed  of  trust,  the  said  John.W.  Faison  appre- 
hending •  .  .  .  applied  to  the  defendants,  C.  W.   Grandy  & 

Sons,  to  assist  him The  said  C.  W.  Grandv  &  Son?, 

believing  said  note  to  be  well  secured  and  good,  interested 
themselves  in  the  matter  and  induced  Dr.  William  Selden  and 
Mrs.  Ann  D.  Grandy,  executrix  of  C.  W.  Grandy,  Sr.,  to  pur- 
chase, ....  and  this  was  done.  The  defendants,  C.  W. 
Grandy  ft  Sons,  •  •  •  •  were  actuated  in  making  the  arrange- 
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ments  solely  by  motives  of  friendship  for  hinL"  From  plam- 
tiS's  testimony  it  seems  that  he  thought  defendants  were  f stop- 
ing  him^  while  fhey  deny  the  same  by  saying  that  they  were 
actuated  solely  by  motives  of  befriending  John  W.  Faison. 
Surely,  defendants  cannot  be  prejudiced  by  representations  ox 
statements,  which  they  did  not  act  or  rely  upon;  nor  can  thejr 
now  daim  that  they  were  misled,  in  contradiction  of  their  own 
positive  averment.  Had  they  been  misled  by  the  representations 
and  statements  of  plaintiff,  and  in  consequence  of  such  had  acted 
^^  to  their  injury,  then  he  would  have  been  estopped;  other- 
wise not  As  the  case  is  retained  for  further  directions  in  the 
court  below,  no  judgment  will  be  entered  in  this  courts  and 
proceedings  will  there  be  had  in  accordance  with  this  opinion. 
Error  and  petition  allowed. 


USURY.— THB  BIGHT  TO  PLEAD  usury  Is  personal  to  the 
debtor:  Zeigler  v.  Maner,  63  8.  O.  116»  69  Am.  8t  Rep.  842,  80  8. 
B.  829. 

NEOOTIABLB  INSTRUMENT.— THB  DEFENSE  OF  USURY 
cannot  be  maintained  against  a  bona  fide  holder  of  a  negotiable  In- 
strument, unless  the  statute  declares  such  Instrument  to  be  yold: 
Lynchburg  Nat  Bank  ▼•  Scott,  91  Ya.  652,  60  Am.  St  Rep.  860, 
22  8.  E.  487. 

INTEREST.— IF  A  MORTOAGB  IS  GIVEN  ON  LAND  In  one 
state  to  secure  a  loan  payable  in  another,  the  law  of  the  former 
state  prevails  in  the  settlement  of  Interest  on  foreclosure,  provided 
the  money  loaned  is  used  in  that  state:  Meroney  v.  Atlanta  Bldg. 
etc  Assn.,  116  N.  O.  882,  47  Am.  St  Rep.  841,  21  S.  E.  924.  See^ 
further.  Hale  v.  Oaims,  8  N.  Dak.  145,  78  Am.  St  Rep.  746,  77  N. 
W.  1010;  Pioneer  Sav.  etc  Ck>.  v.  Gannon,  96  Tenn.  599,  54  Am. 
St  Rep.  858,  36  S.  W.  386;  monographic  note  to  Bank  of  Newport 
T.  OwO^  46  Am.  St  R^  201« 


BTEAUSS  ▼.  MTITXJAL  RESERVE  FUND  LIFE  ASSN. 

[126  N.  0.  971,  86  S.  E.  852;  128  N.  C.  465,  39  S.  E.  56.] 

BENEFIT  SOCIETIES— CHANGE  IN  BY-LAWS.— A  mu- 
tual  benefit  association  cannot  enter  into  a  contract  with  one  of  its 
members,  and,  after  receiving  large  sums  upon  such  contract,  so 
alter  its  essential  terms  without  the  consent  of  the  member  as  to 
practicaUy  destroy  its  value. 

BENEFIT  SOCIETIES- EXPULSION  OF  MEMBEB-ILLE- 
GAL  ASSESSMENT— DAMAGES.— In  a  suit  against  a  mutual 
benefit  association  by  a  member  who  has  been  vn-ongfuUy  ex- 
pelled therefrom  on  account  of  having  refused  to  pay  an  excessive 
and  Inyalld  assessment,  he  is  entitled  to  recover  the  amount  of  the 
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ivrainkmn  md  &um  he  ham  pslfl,  -ivitli  Interait  tberem  tran  1te 
date  ef  eeeh  peymeirt. 

BlUHiflFfT  fiOGIBTnSB-M>WBR  TO  CKANGB  BXiiilA 
WlMitover  may  be  tbe  power  ^al  a  mutual  juMociatiaa  to  cbanse  111 
by-laws,  audi  changes  must  alwi^s  i>e  in  furtherance  of  tlie  » 
sentlal  objects  of  tts  creation,  and  not  derti'UcUve  cdP  nested  ligMfc 

BENEFIT  60GlJBTiEB--^RI7I^  OF  BAMAGiOB.->lB  si  u- 
tien  aicalnst  mn  Insonmee  loompaagr  upon  a  l>BBtti^  ef  iti  tmtaA, 
the  rule  that  the  insured  tmij  TACover  as  damases  the  amomt  of 
the  premiums  paid,  with  interest,  Applies  as  well  to  mutual  anodi- 
tions  as  to  old  line  Ineurance  companies. 

BENEFIT  BOCIBTIBB-OHANeB  IN  BY^(LAlir&-A  MESS 
GENERAL  CXmBlflNT  osi  the  part  of  iHie  who  entess  a  mutiial  bes- 
efit  association  that  the  constitution  and  bjr-laws  may  be  amended 
applies  only  to  such  reasonable  regiilationB  as  miaj  be  wifhln  tte 
scope  of  its  original  design. 

LAW— RULES  OF— SUBSTANTIAIi  JUBTtOa-Aida  of 
law  must  be  adjusted  to  the  end  that  actions  will  be  capable  of 
a  practical  determination*  with  a  reasonahle  certainty  o^  MaMM^- 
tial  Justice. 

W.  W.  Olark,  for  tiie  pkintifE. 

Shepherd  ft  Bnsbee,  Shepherd  ft  She^dierd,  J.  W«  WsmUt, 
Hinsdale  ft  Lawrence^  and  Sewell  Tyng;  ior  the  defendants. 

The  original  opinion  of  the  conr^  officiaDy  reported  in  Itt 
K.  G.  972,  86  S.  £.  352,  m  as  follows: 

*^  DOUGLAS,  J.  This  is  an  action  hiought  to  lecover  dam- 
ages for  the  alleged  wrongful  cancellation  of  a  policy  of  is- 
suranoe.  The  record  comprises  over  five  hundred  pageB,  wift 
a  large  number  of  insertions,  amounting  in  the  aggrctgaie  to 
perhaps  six  hundred  pages  of  printed  matter.  The  case  wii 
fully  and  ably  argued  at  length,  and  we  have  been  favored  viib 
well-prepared  and  exhaustive  briefs.  And  yet  we  see  but  ooe 
simple  point  essential  to  the  determination  of  the  case:  Can  a 
mutual  association,  by  whatever  name  it  may  be  called,  or  what- 
ever may  be  its  purposes,  enter  into  a  contxact  with  one  of  it> 
members,  and  after  receiving  large  sums  upon  said  contract  al- 
ter its  essential  terms  withont  the  consent  of  the  member,  so 
as  practically  to  destroy  its  value  ?  We  think  not  The  plain- 
tiff became  a  member  of  the  plaintiff  association  in  1883,  and 
received  a  policy  in  the  form  of  a  certificate  of  membenhip» 
wherein  it  was  expressly  agreed  that  aaseaaments  should  *^ 
made  upon  the  entire  membership  in  force  at  tiie  date  of  ^ 
last  death  for  such  a  suzn  as  the  executive  committee  maj  ^ 
deem  sufficient  to  cover  said  daims^  the  same  to  be  appoitioBfll 
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among  the  membeia  according  to  the  aga  of  each  member^  as 
per  table  iTidorRP.fi  '^  on  said  certificate. 

It  appeara  from  the  findings  of  fact  that  the  plaintiff  paid 
an  demands  made  upon  him  up  to  the  year  1898,  and  call  No. 
96.     Thia  laat  call  he^  refoaed  to  pay  on  the  ground  that  it  was 
ezorbitani  and  coatrax^  to  the  ezpreaa  terma  of  hia  policy.    It 
aeema  that  by  ancceaalfe  reeolntiona,  none  of  which  were  amend- 
ments to  its  constitution^  the  association  has  placed  in  a  separate 
claaa  all  members  who  entered  prior  to  UB90^  and  requires  them 
to  pay  on  the  basis  of  the  age  attained  by  each  at  the  date  of 
each  assessment;  while  other  membesa  continua  to  be  assessed 
only  as  of  their  age  of  entry.    Thai  the  result  of  such  discrimi- 
nation is  injurious  to  the  plaintiff  clearly  ap{>eara  from  the  siz- 
teenthy  eighteenth,  twenly-first^  and  twaity-second  findings  of 
fact  as  follows:  ''1j6.  •  •  •  •  That  since  the  last  resolution  of 
1898,  the  plaintiff  and  all  who  joined  said  company  prior  to 
18i90>  and  who  held  pcdiciea  similar  ta  plaintiff's^  were  assessed 
at  their  full  attained  age  at  rates  applicable  to  such  age,  whereas 
persona  who  became  memhers  since  1890,  and  who  held  policies 
under  what  la  sidled  the  ten-year  class  and  the  five-year  class, 
are  only  aasesaed  at  their  age  of  eotrj^  and  plaintiff  is  thereby 
asaeaaed  at  a  higher  amount  than  if  the  entire  membership  were 
aaseaaed  at  rates  of  their  attained  ages.'' 

''18.  That  call  No.  96,  made  on  plaintiff  in  1898,  and  pursu* 
ant  to  the  resolutions  of  said  year,  is  larger  in  amount  than  it 
would  haYe  been  had  all  the  membera  of  the  association  been 
assessed  at  their  full  attained  ages.'' 

''21«  That  the  present  value  of  plaintiff'?  policy,  assuming 
that  the  rates  were  properly  established  and  the  members  law- 
fully dasaified,  waa  at  the  time  he  ceased  to  be  a  member  of 
■aid  company  only  a  nominal  sum,  aa  by  said  classification  ^^^ 
and  rating  the  amount  of  policy  discounted  to  such  time  would 
not  exceed  the  present  value  of  premiums  which  would  be  due 
and  payable  for  the  period  of  plaintiff'a  expectancy.'' 

''22..  That  if  the  entire  mranbership  of  the  company  had  been 
zated  and  assessed  at  their  attained  ages  and  no  distinction 
made  among  the  classes,  then  the  present  value  of  plaintiff's 
policy  would  be  more  than  the  present  value  oi  the  premiums, 
and  the  poliey  have  a  substantial  present  value,  but  there  are  no 
data  given  from  which  said  damage  can  be  estimated  or  even 
approximatBd." 

UpoaL  hi&  hidings  of  fact  the  eouct  below  oonduded  as  mat- 
tar  ol  law  that  the  aasessments  mada  in  pursuance  of  the  reaolu- 
tioBs  el   19SA  wees  *^  molatioii.  of  defandanfa  constitution. 
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and  exoessiye  and  invalid'';  that  the  defendant,  haying  ceased 
and  refused  to  recognize  the  plaintiff  as  a  member  on  account 
of  his  haying  refused  to  pay  such  ezcessiye  and  inyalid  assess- 
menty  had  broken  its  contract,  and  had  become  liable  to  the 
plaintiff  in  damages  to  be  measured  by  ^e  amount  of  pfrani- 
ums  and  dues  paid  by  plaintiff  prior  to  call  96,  with  interest 
thereon  from  ^te  of  each  payment^  Judgment  waa  rendered 
accordingly.    In  it  we  see  no  error. 

All  that  we  decide  in  the  present  case  is  that  tlie  defendant 
has  violated  its  contract  with  the  plaintiff  in  a  material  mat- 
ter, whereby  the  plaintiff,  having  suffered  substantial  injury, 
is  entitled  to  substantial  damages.  We  do  not  decide  fliat  a 
mutual  insurance  company,  or  any  other  kind  of  insurance  com- 
pany, cannot  issue  policies  of  divers  kinds  and  classes  if  so  au- 
thorized by  its  charter,  nor  do  we  decide  that  a  member  of  a 
purely  mutual  association  is  not  bound  by  all  reasonable  by-laws 
and  changes  lawfully  made  therein.  We  sre  not  considering 
the  enforcement  of  a  contract  inequitable  on  its  face,  but  tiie 
violation  of  a  lawful  contract  by  attaching  thereto,  without  the 
consent  of  the  plaintiff,  conditions  which  *^  utterly  destroy  ite 
value.  It  is  evident  that  if  the  resolution  of  1898  is  binding 
upon  the  plaintiff,  he  would  in  any  event  be  eventually  forced 
out  of  the  company  by  the  constantly  increasing  premiums. 
There  is  one  fact  that  does  not  clearly  appear  from  the  record 
and  upon  which  counsel  themselves  seem  to  differ,  which,  while 
not  essential  to  the  determination  of  tins  case,  seems  worthy  of 
notice : 

On  the  hearing  it  was  contended  that  the  defendant  associa- 
tion had  the  right  to  subsequently  rearrange  its  members  into 
classes  so  as  to  make  each  dass  bear  the  burden  of  insuring  its 
own  members.  If  by  that  the  association  claims  the  right  to 
place  all  its  members  who  entered  before  1890  into  a  distinct 
class,  entirely  separate  from  the  other  members,  and  make  Hiem 
raise  exclusively  among  themselves  enough  to  pay  all  death 
claims  that  may  occur  among  their  own  number,  we  cannot  ad- 
mit the  right  unless  such  was  the  understanding  when  the  (Mrigi- 
nal  contract  was  made. 

What  would  be  the  result?  Suppose  certain  men  start  a  mu- 
tual association  and  support  it  tlm)ugh  all  its  infant  struggles 
into  a  vigorous  and  enlarged  growth.  In  the  course  of  time 
the  new  members  would  naturally  outnumber  the  old  ones.  Sup- 
pose they  should  say  to  the  old  members :  ^ou  are  getting  old, 
and  therefore  your  insurance  is  more  costly  than  ours;  we  will 
place  you  in  a  class  by  yourselves  and  make  you  insure  each  other 
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without  any  help  from  us;  it  is  true  you  have  borne  the  heat  and 
burden  of  the  day,  and  we  are  resting  in  the  shade  of  the  tree 
you  have  planted,  but  that  makes  no  difference  to  us;  insure 
yourselves  or  leave.''  Of  course,  as  one  by  one  died  off.  the  bur- 
den would  be  greater  upon  the  survivors,  as  a  death  claim  of  one 
thousand  dollars  bears  more  heavily  upon  twenty  men  than  it 
would  upon  a  hundred.  Finally,  two  would  be  left  When  one 
died,  the  other  would  have  to  pay  his  entire  policy,  and  then  pay 
bis  own  policy  ^^^  at  his  own  death.  Would  this  be  insurance, 
and  could  it  be  said  that  any  claim,  which  would  lead  to  such 
a  result,  is  sound  in  principle?  It  may  be  that  the  association 
has  provided  for  such  cases,  but  it  is  apparent  that  if  any  class  of 
men  is  set  apart  and  no  new  blood  permitted  to  enter,  it  will 
eventually  die  out  If  a  man  voluntarily  goes  into  such  a  con- 
tract with  his  eyes  open,  we  are  not  inclined  to  help  him,  but 
his  valid  existing  contract  cannot  be  changed  into  such  a  con- 
tract without  his  consent  Whatever  may  be  the  power  of  a 
mutual  association  to  change  its  by-laws,  such  changes  must 
always  be  in  furtherance  of  the  essential  objects  of  its  creation, 
and  not  destructive  of  vested  rights. 

It  is  admitted  that  the  measure  of  damages  followed  by  the 
court  below  is  the  established  rule  in  this  state:  Braswell  v. 
Insurance  Co.,  75  N.  C.  8;  Lovick  v.  life  Absn.,  110  N.  C.  93, 
14  S.  E.  506 ;  Burrus  v.  Insurance  Co.,  124  N.  C.  9,  32  S.  E. 
823.  But  it  is  contended  that  this  rule  was  established  purely 
in  contemplation  of  old  line  companies,  and  was  not  intended  to 
apply  to  mutual  associations.  Whatever  may  have  been  the  in- 
ception of  the  rule  we  see  no  better  one  to  adopt,  and,  as  at 
present  advised,  must  follow  our  own  precedents.  The  judg- 
ment of  the  court  below  is  a£5rmed« 

A  rehearing  having  been  applied  for,  the  court  rendered  the 
following  opinion,  affirming  its  previous  decision  and  denying 
the  petition  for  rehearing : 

*^  DOUGLAS,  J.  This  case  is  before  us  on  a  rehearing,  being 
originally  reported  in  Strauss  v.  Mutual  BeserveFund  Life  Assn., 
126  N.  C.  971,  ante,  p.  700,  36  S.  E.  852.  We  have  again  given 
it  careful  consideration,  and  have  been  forced  to  the  same 
conclusions  announced  in  our  former  opinion.  It  seems  use- 
less to  again  discuss  the  principles  involved,  as  they  are  few 
and  simple  as  the  case  is  viewed  by  us.  The  plaintiff  had  a 
contract  of  insurance  with  the  defendant,  which  the  latter 
seems  to  have  violated  in  its  most  essential  features,  with  the 
result  of  having  destroyed  its  value  to  the  plaintiff.  But  it 
is  said  that  the  plaintiff  made  such  contract  of  insurance  with 
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a  mutxial  msoranoe  naodatiaii  of  vitick  he  waM  a  member, 
aud  by  virtue  of  such  memberdup;  and  tliat  he  is  tfaerefon 
bound  by  all  such:  mloB  and  regulations  as  may  be  thereafter 
lawfully  adopted.  '^Lawful  adoption^'  may  meam  nnxch  or 
little.  Rules  may  b^  adopted  und^  the  forma  of  law  that 
might  nevertheiesa  be>  so  nnreaaonabla  and  inequitable  as  to 
be  clearly  beyond  any  possible  contranplation  of  law.  In  any 
event,  such  rules  can  never  have  mry  greater  force  tinn  tto 
law  that  authorises  their  adoption,  and  if  ihis  has  the  effect  of 
impairing  the  obligation  of  a  eontiact,,  it  is  void  by  ooostiti^ 
tional  inhibition* 

But  it  is  said  that  fiis  plaintifFv  np<m  enta-ing  the  —ociey 
tion,  agreed,  expressly  or  impliedly,  Ihat  ehanges  might  be 
made  in  its>  oonstitation  and  bylaws,  and  is  bound  tiieiriiyi 
We  have  no  evidenoe  that  he  agreed  that  such  diangee^  might 
be  made  as  were  made;  and  we  have  no  idea  that  he  eeer  in- 
tended to  place  it  within  the  power  eC  the  association  te  Inoak 
his  contract  at  pleasure^  or  lendec  it  utterly  valuriese  by  snb* 
sequent  stipuiationa  or  legulationB  adopted  without  hia  een- 
sent.  A  mere  general  conscot'  that  the  oenstitotiitt  and  by^ 
laws  ^'  may  be  amended  applisSi  only  to  sack  soBsonable 
rcgulatians  as  may  bs  within  thai  ssepe'  ef  its  onginal  design* 
We  must  again  repeat  what  we  said  in.  our  fomer  opinion: 
^'Whatever  may  he  the  power  ef  a  mutual  assodatiiiii  to  change 
its  by4awB^  such  changes  must  always  be  in.  f  ortheraaee  of  the 
essentud  objeota  of  its  GJ«ati0n»  and  not  destructive  o£  aested 
rights.'' 

It  is  urged  by  the  defendanfi  tiiai  il  the  piaintiff  ia  onlitled 
to  any  relief,  it  is  not  by  recovery  of.  liie  premiums  he  has  paid, 
but  by  mandamus  for  reinstatement.  This  remedy  is  not  de- 
manded by  the  plaintiff,  nor  does  it  seem  practicable  to  ua.  It 
is  true  we  might  issue  the  mandamua  to  a  fcreign  eerperatioii 
having  its  general  offices  in  New  York,  but  how  ts  make  su<^  a 
mandamus  elective  is  a  different  questionv  &e  sohrtion  of  wMch 
is  not  at  all  clear  to  us*  Moreover,,  in.  the  present  instanoa  the 
plaintiff,  Strauss,  is  now  dead*  Much,  stress  has  been  laid  upon 
the  fact  that  the  supreme  court  ef  Minnesota,  in,  Ebert  v«  Mu- 
tual Beserve  Fund  Life  Assn*  (1900),  81  Minn.  116,  83  N.  W. 
506,  84  N.  W.  457,  while  agreeing  with  us  upon  the  main  ques- 
tion of  the  right  of  recovery,  differs  with  us  as  to  the  measure  of 
damage.  We  are  much  impressed  with  the  views  of  the  court 
upon  that  point,  which  have  much  to  commend  them,  as  theoreti- 
cal propositions;  but  we  are  equally  impressed  with  the  frank 

admission  of  the  court  as  to  the  difficulty  at  thein  practical  ap- 
plication 
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Our  awn  nda,  ef?en  in  our  own  ]iiiiid%  falls  short  of  liieoxet- 
iaal  perf ecidoB^  but  after  most  careful  consideration  we  are  un- 
able* tcr  find  a  better.  The  impaired  health  of  Ihe  insured,  or 
his  ha^ng  passed  the  insurable  age^  would  present  complications 
practicallj  inanrmountablo  in  the  actual  trial  of  an  action. 
MoKowr,  the  defendant  claims  that  Ihe  plaintifPs  insurance 
has  oost  more  liim  he  has  paid  in^  and  therefore  his  recovery 
would  be  nothing.  The  plaintiff  would  have  no  means  of  dis- 
proving the  alleged  cost  .of  his  past  insurance,  the  *•*  proof  of 
which  would  be  exclusively  in  the  possession  of  the  defendant 
He  might  cross-examine  the  defendant's  witnesses  or  demand  its 
books  and  papers;  but  if  he  got  them,  what  could  he  do  with 
them?  It  seems  to  have  taken  the  defendant  several  years  to 
find  out  that  the  plaintiff's  insurance  was  costing  more  than 
his  premiums^  and  this  it  did.  only  with  the  assistance  of  the 
insurance  eommissioner  of  New  York  and  expert  actuaries. 
With  or  witlumt  sadi  aaaistsnce,  what  ofaance  would  the  average^. 
juior  haye;af  nsentaUy  digesting  five  hundred  pages  of  insurance 
statisticfi? 

AH  actions  must  be  capable  of  a  practical  determination,  with 
a  reasonable  certainty  of  substantial  justice;  and  rules  of  law 
must  be  a^usted  to  tiiat  end,  even  if  in  exceptional  cases  they 
fall  short- of  thefun  measure  of  ideal  right  A  distinguished  jurist 
has  said:  '%deed,  one  of  the  remarkable  tendencies  of  the  Eng- 
lish common  law  upon  all  subjects  of  a  general  nature  is,  to  aim 
at  practical  good  rather  than  at  theoretical  perfection;  and  to 
seek  less  to  administer  justice  in  all  possible  cases,  than  to  fur- 
nish rules  which  shall  secure  it  in  the  common  course  of  human 
business'' :  Story's  Equity  Jurisprudence  115.  The  rule  we  have 
followed  ia  not  new.  It  was  laid  down  by  Chief  Justice  Pearson 
in  Braswell  v.  American  Life  Ina.  Co.,  76  N.  C.  8,  and  has 
been  uniformly  followed  in  this  state  for  the  past  twenty-five 
years. 

But  it  is  said  tiiia  rule  was  intended  to  apply  to  ''old  line*^ 
companies,  and  not  to  mutual  associations.  Where  is  the  essential 
difference  in  principle  or  in  its  practical  result?  Both  companies 
pay  back  only  what  they  have  received  with  legal  interest  there- 
on, and  neither  company  is  permitted  to  retain  anything  for  the 
cost  of  past  insurance.  If  the  mutual  association  receives  less, 
it  pays  back  less.  If  the  *old  line"  company  collects  more  than 
the  actual  cost  of  insurance,  it  pays  back  that  much  more,  and 
loses  its  surplus  as  well  as  its  cost  of  insurance. 

^^  As  we  see  no  reason  to  change  our  former  judgment^  the 
petition  to  rehear  is  denied. 

Petition  dismissed. 

Am.  St.  Rep.,  Vol.  LXXXin--4B 
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IK  THB  OASB  A8  BBPOBTBD  to  126  N.  O.  971«  ante.  p.  TOO; 
86  8.  B.  862,  two  othen  were  argned  at  the  same  time,  and  itaei 
thej  iDYolYed  the  same  principles,  were  goyemed  by  the  dedrion  1i 
the  principal  case.  These  cases  were  Street  y.  Mutual  etc  Life  Asa, 
and  Hill  y.  Matoal  etc.  Life  Assn.  In  the  last  of  these  cases  tt  §9* 
peered  that  the  plaintiff  was  present  by  proxy  when  the  Illegal  nm- 
Intlon  was  passed,  but  the  court  held  that  this  did  not  affect  tto 
plalnUirs  righti,  adding:  **It  Is  quite  common  f6r  members  of  ta  u> 
sodatlon  to  send  their  proxies  by  request  to  the  secretary  or  pral* 
dent  In  order  to  permit  a  meeting  to  be  held;  bot  we  cannot  np- 
pose  that  by  any  such  formal  act  they  Intend  to  waive  their  YOted 
rights,  or  to  release  the  association  from  Its  contractoal  obligatloiia" 
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AgalasI  Fr»-e»Uting  Kemhwa.* 

Ammtdmemi  Mm$t  fts  FrwoiUd  for  li»  Cofilniol.^GeneraI]y  qwik* 
log,  a  beneflt  society  cannot  so  amend  Its  by-laws  as  to  Injnriomly 
affect  the  contracts  with  Iti  pre-existing  monbers.  Wblle  tte 
power  to  pass  by-laws  carries  with  It  a  powtf  to  amend,  pn^sMr 
tag  membtts  can  be  bound  by  subsequent  amendments  only  Is  m 
far  as  they  are  mere  regulations,  but  they  are  not  bound  If  tte 
effect  Is  to  change  their  contracts  lif  substance:  Northwertcn 
Beneyolent  etc  Assn.  t.  Wanner,  24  UL  App.  867.  Hoice^  the  Bi- 
blllty  of  such  associations  upon  contracts  with  Its  members  If  ti 
be  determined  by  the  by-laws  In  force  at  the  time  the  contract  mi 
entered  Into:  Games  t.  Iowa  etc  Assn.,  106  Iowa,  281,  68  Am.  81 
Bep.  806»  76  N.  W.  683.  It  Is  Intimated  In  Fugure  t.  Matoal  Sot, 
46  Vt  862,  that  It  Is  Incident  to  the  Yery  nature  and  purpose  of  a 
mutual  beneflt  society  "that  It  should  hsYe  power  to  modify  and 
change  Its  by-laws  so  as  to  graduate  its  charities  as  experience  and 
necessity  may  require,"  and  In  so  doing  It  can  bind  pre-ezistlsf 
members.  Such  Is  certainly  neither  the  correct  nor  the  recogoltuA 
rule,  In  the  absence  of  a  proYlsion  either  in  the  constitution  <v  by- 
laws, or  in  the  policy  Issued  to  the  member,  allowing  such  amend- 
ment  And  CYen  in  this  Vermont  case  th^e  se^ns  to  hsYe  been 
an  express  proYlsion  in  the  constitution  permitting  such  aolM^ 
quent  amendments.  In  order  to  bind  a  member  of  a  benefit  lo- 
ciety  by  an  amendment  to  Its  by-laws  made  subsequently  to  hia  b^ 
coming  a  member,  such  power  must  be  reserYCd  to  the  society  by 
the  contract  originally  made  with  the  member.  And  where  neitber 
the  constitution  nor  by-laws  of  the  association,  nor  the  c^tiflcati 
of  meml>ership  reserYes  such  a  power,  a  subsequent  by-law  wblch 
materially  changes  the  contract  with  its  member  is  not  blodlnf 
on  him  without  his  assent  thereto:  Hobbs  y.  Iowa  etc  Asaiin  S 
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F^tQTM  Of  the*Uw  tpeoiftlly  applicable  U>  mutual  or  membership  life  «  ■» 
Bident  iniuranoe:  t»2  Am.  St.  Rep.  (M-blo,  u«peclally  pages  6fi(r568. 
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[owa,  107»  81  Am.  St  Rep.  406,  47  N.  W.  883;  Carnes  y.  Iowa  etc. 
issD.,  106  Iowa,  281,  68  Am.  St  Rep«  806,  70  N.  W.  683. 

If,  howeyer,  the  contract  expressly  reeervea  the  right  In  the  as- 
loclatlon  to  amend  Its  by-laws,  such  amendment  will  be  binding 
m  Its  pre-existing  members:  Ck>yenant  Mutnal  Life  Assn.  y.  Tut- 
le,  87  IlL  App.  309;  People  y.  Grand  Lodge,  82  Misc.  Rep.  528;  67 
^.  Y.  Supp.  830.  Parties  are  undoubtedly  competent  to  contract 
with  reference  to  existing  and  future  by-laws,  and  where  a  mem* 
>er  of  a  benefit  society  agrees  to  be  bound  by  subsequent  amend-^ 
aents,  hla  agreement  will  be  enforced:  See  Ck)yenant  Mut  Llf» 
Lssn.  y.  Tuttle,  87  111.  App.  809;  Hale  y.  Equitable  Aid  Union,  168 
*a.  St  877,  81  Atl.  1066;  Supreme  Lodge  K.  of  P.  y.  Knight,  117 
nd.  489,  20  N.  B.  479;  May  y.  New  York  etc.  Soc,  14  Daly,  880; 
torgards  y.  Farmers'  Mut  Ins.  Co.,  79  Mich.  440.  44  N.  W.  856; 
^oultney  y.  Bachman,  81  Hun,  49.  And  where  a  member  is  bound 
y  subsequent  amendments  he  Is  usually  bound,  though  he  had  no 
ctual  notice  oi  the  action  of  the  'association:  Montgomery  County 
tc.  Co.  y.  MUner,  90  Iowa,  685,  57  N.  W.  612;  unless  notice  that 
ction  iB  to  be  taken  is  required  by  the  constitution  or  by-laws: 
(etropolltan  etc.  Ace.  Assn.  y.  Wlndoyer,  87  IlL  App.  170;  affirmed, 
37  IlL  417,  27  N.  B.  538.  And  where  preylous  notice  Is  required, 
resence  at  a  meeting  by  proxy  Is  not  equlyalent  to  such  notice: 
(etropolltan  etc.  Ace.  Assn.  y.  Wlndoyer,  87  IlL  App.  170;  affirmed, 
37  111.  417,  27  N.  B.  53& 

It  must  be  clear,  howeyer,  that  the  contract  permits  amendment 
rhich  will  affect  pre-existing  members.  Such  members  are  only 
ound  by  amendments  which  the  association  has  power  to  enact: 
upreme  Lodge  K.  of  P.  y.  Kutscher,  179  IlL  340,  70  Am.  St  Rep. 
15,  53  N.  B.  620;  Supreme  Council  y.  Adams,  68  N.  H.  236,  44  AtL 
30.  Ordinarily,  the  proylsion  In  a  certificate  of  membership  that 
le  member  will  comply  with  the  by-laws  has  reference  solely  to 
jr-laws  then  m  existence,  and  will  not  Include  those  subsequently 
Eissed  which  affect  the  yital  principles  of  the  contract;  North- 
estem  Beney.  etc.  Assn.  y.  Warmer,  24  111.  App.  361;  Starling  y. 
opreme  Council,  108  Mich.  440,  62  Am.  St  Rep.  709,  66  N.  W. 
\0;  Bogards  y.  Farmers*  Mut  Ins.  Co.,  79  Mich.  440,  44  N.  W.  856. 
^here  the  power  to  amend  by-laws  was  limited  to  matters  not  pro- 
Ided  for  in  the  constitution,  a  provision  of  the  constitution  in  ex* 
tence  when  a  certificate  of  membership  was  Issued  could  not  be 
langed  so  as  to  offset  such  member  against  his  consent:  Carnes 
.  Iowa  etc.  Assn.,  106  Iowa,  281,  68  Am.  St  Hep.  806,  76  N.  W. 
3.  A  mere  pioylslon  In  the  by-laws  that  they  may  be  amended 
jes  not  authorise  a  substantial  amendment  that  will  affect  pre- 
Elsting  members:  Covenant  Mut  Life  Assn.  y.  Tuttle,  87  111.  App. 
)9.  Though  in  Hutchinson  y.  Supreme  Tent,  68  Hun,  355,  22  N. 
.  Supp.  801*  where  the  member  in  his  application  expressly  agreed 
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that  the  constltiittoii  of  th«  onler  should  be  a  ^art  of  hiff  contmi^ 
and  the  conatitutloo  pvovided  that  it  might  be  amandad,  a  s^bst- 
Orient  amendment  was  held  binding  on  such  member.  Tbe  pres- 
ent tendency  of  Judicial  opinion,  howeyer,  would  ai^ear  to  ba 
away  from  such  a  liberal  construction  of  the  right  to  amend  hf- 
lawa  8o  as  to  aiXect  pre-existing  members*  and  in  favor  of  tiie  t»* 
that  an  association  to  pass  such  amendments  must  clearly  neent 
the  right  in  its  contract  with  a  member.  Undoubtedly,  it  la  a  sni- 
dent  reservation  of  the  right  of  the  society  to  amend  where  tla 
certificate  of  membershlpr  provides  that  a  member  shall  be  \»^ 
by  the  rules  and  regulations  then  in  force,  or  that  might  thereafter 
be  enacted,  and  the  member  upon  receiving  his  certificate  assents 
to  auch  conditions:  See  Covenant  Mut  Life  Aasn.  v.  Tntile,  S7  VL 
App.  S09;  FuUenwider  v.  Royal  League,  180  IlL  621,  T2  Am.  St 
Rep.  239,  54  N.  B.  485.  But  in  Hale  v.  Equitable  Aid  Union  ISS 
Pa.  St.  377,  31  Atl.  1066,  where  a  benefit  certificate  was  accepted 
subject  to  the  right  of  the  association  to  amend  its  constitution  and 
by-laws,  the  court  held  that  in  so  far  as  the  contract  consisted  d 
something  specifically  agreed  to  between  the  parties  at  tbe  tlioe. 
and  not  necessarily  a  part  of  the  constitution  and  by-laws,  a 
amendment  changing  the  contract  was  invalid.  A  mere  j^rovs'm 
of  the  charter  that  the  association  may  make  such  by-laws  as  m 
be  deemed  sdvisable,  will  not  permit  an  amendment  modlf jins  i 
contract  already  entered  into:  Stewart  v.  Lee  9tc  Aasn.,  64  Wa 
489,  1  South.  743.  And  a  general  authority  conferred  upon  Va 
trustees  of  a  benefit  society  to  change  its  by-laws  at  pleasure  doei 
not  empower  them  to  adopt  a  by-law,  against  a  member's  protest 
which  limits  the  benefits  his  beneficiary  is  entitled  to,  where  ofi- 
der  former  by-laws  his  beneficiary  was  entitled  to  more:  PokieH? 
v.  Firemen's  Fund  Assn.,  121  Mich.  456,  80  N.  W.  240.  A  simi^ 
voluntary  association,  by  the  articles  of  which  no  particular  rigbts 
are  given,  but  which  provide  that  any  member  injured  by  fire 
shall  be  given  such  relief  from  its  funds  as  should  appear  j^ 
and  reasonable,  may  determine  in  each  separate  case  wbetb^ 
a  member  is  entitled  to  anything,  and  what  amount  of  relief  i^ 
be  given:  Torrey  v.  Baker,  1  Allen,  120.  It  is  frequently  difficolt 
to  determine  the  precise  facts  upon  which  a  decision  is  based,  i^ 
the  broad  statements  sometimes  found  in  the  opinions  might  i^ 
catQ  that  under  no  circumstances  could  a  benefit  society  amend  i 
by-law  so  as  to  affect  the  rights  of  pre-existing  members:  See,  ft' 
example,  Wheeler  v.  Supreme  SitUng,  110  Mich.  437,  68  N.  W.  22^ 
But  the  rules  we  have  stated  are  of  very  general  acceptance,  tho«g* 
they  have  their  limitations  which  are  more  or  less  well  defin«ti 
These  limitations  we  shall  proceed  to  notice. 

An  Amendment,  to  be  Binding,  Muat  lie  L^oi.— That  is,  the  ame»^ 
ment  must  be  one  which  the  association  has  power  to  enact,  ao^ 
tt  must  be  enacted  in  a  legal  manner.    Though  a  member  iF^ 
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to  comply  with  all  laws  Iftreii  9n  tata^  or  tiuKt  al^t  tlwv«a^ter  te 
enactefl,  rach  h  i»oii0loii  only  votntes  to  flBok  daira  lU  jnlflpht  law* 
fnny  tye  enacted:  Buiireme  Led^e  K.  :of  P.  ▼.  Kutsciher,  179  JO. 
ft40,  70  Am.  8t  Hep.  115,  MfLB.  ^29;  Suprene  Oounoil  v,  AdaiiMi, 
68  K.  S.  136,  44  Atl.  88D;  flweK^  Oamp  ▼«  Fsaley  <TeK.  Civ. 
App.)*  SB  S.  W.  908.    H«noe,  wtaee  the  eonetttntkm  provides  that 
lyy-laT!7»  may  be  amended,  pnnddiiiK  all  laeiiibeni  had  psevious  ao> 
tlce  of  the  pnrixwe  to  amend,  aa  anwntfmqBt  Ja  not  binding  on  n 
pre-eactetiiig  mender  wte  had  -no  netlce*  though  he  was  present 
at   the   meeting  by  proxy^  MeirapolUan  ete.  Aasn.  t.  Wdadorert 
87  m^  App.  171;  aArmed»  187  UL  41.7«  27  N.  JB.  SdS.    in  Sovecelgn 
Camp  ▼,  Fratey  (TeaL)*  69  &  W.  879,  it  was  held  that  a  benefit 
Boc\ety»    with  power  to  VKgaofte  tnibonltaiate  bodies  throughoat 
the  tJntted  States  and  Cazmda»  tsouid  posv  a  yaUd  by*law  binding 
on  pre-existing  membos  «t  a  meeting  held  ^wtslde  the  atate  In 
which  It  had  Its  origin,  alnee  the  interests  eC  anoh  aa  association 
require  that  its  meetings  sbonld  be  held  as  sear  the  membesahip 
as  iK>88lble«  and  as  tiie  meaabeos  wcve  in  many  atates  the  place 
of  nreetlng  was  miiaUy  changed  at  each  «Dayocatton  of  the  body. 
In  tbAs  respect  each  a  society  differs  from  an  ordinary  corporation. 
Amendmetti  Mutt   he  Reaaanable^-^ThB  power  to  amend  by-laws 
BO  as  to  bind  pre-existing  members  is  subject  to  an  implied  con* 
dttion  of  being  reasonable:  Thlhert  ▼.  Sopreme  Ledge,  78  Minn. 
448,  79  Am.  St  Bep.  412,  61  N.  W.  220;  Sqpreme  CkHincU  t.  Adams, 
68  N.  H.  286,  44  Aa  486;  Hibemla  Pire  £Uig&ne  Co,  ▼.  Oommon* 
wealth,  08  Pa.  St  264;  Sodth  t,  Smpiwme  Lodge,  88  Mo.  App. 
612.    In  Soprano  Lodge  ir.  Katght,  117  Cnd.  489,  20  N.  B.  479, 
It  was  said  that  an  ameadment  would  he  valid  and  bindiog,  miiess 
it  was  shown  to  be  so  >VBiea8eaahle  as  to  be  void.    Whether  a  by- 
law is  laasonahle  or  not  is  a  ifaestion  solely  ior  the  court:  Hiber- 
■oa  Fhre  Ina.  Oo.  t.  OoHunoniwealth.  93  Pa.  fit  264.    The  amend- 
ment must  reasonably  farther  the  interests  of  .all  the  members 
and  lie  for  the  brtter  acoompUshment  oC  the  obi^ts  of  the  asso- 
ciation: IgaBKCstrom   t.   Kroat  CooncU,   19  Misc.   Bep.  180,   43   N. 
Y.  topp.  266.    AmeBdments  may  he  seafloaable  as  to  f  utare  mem- 
boEs  aa  the  gtonnd  that  they  assent  thereto  on  becomiog  mem- 
beni,  sad  aareasonable  aa  to  pre-ei^ttog  members  who  have  not 
given  thehr  aasent  to  the  aoedifiotttlon  of  thehr  oootaact:  Thibert  v. 
SQpsBBie  hcOff^  78  Mian.  446»  79  Am.  &t,  Bep.  -412,  81  N.  W.  220. 
^  thia  caae,  a  aieadteiv  at  the  time  he  became  anch,  was  entitled 
t»  written  aotloe  of  the  mmabsir  and  amoimt  of  assessments.    This 
aonmded  wMmitt  iiis  ImowWIge  or  oonseat  to  the  ^effect  that 
Its  3DBBt  he  paid  by  a  eeiitahi  idate  wtthoat  notice,  and  if 
not  paid  ttta  wmatbet  mkmM  ataad  aaaponded,  and  aot  entitled  to 
^  insurance  benefits.    This  was  ImU  te  be  anpeasonabie^  and  not 
l!iBdlB|(  an  a  prij  agliitlac  memSser^   An  ameadment  wliich  mahes 
;ts  <C  a  Biembor  a  bar  to  (the  xight  to  heneflti  la  void  mb 
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to  a  |Mre-«ztoUiis  BMmbcr,  because  nnreeecmaVleb  thoogb  tbt  rIgM 
to  amend  by-Iawa  la  reaerred:  Qrafationi  t.  Froet  OouncfiU  19  MIk. 
Rep.  180;  4S  N.  T.  Snpp.  266;  Liojd  t.  Sapreme  liOdge.  W  Fe«. 
66L    An  amendmoit  to  a  by-law,  making  aukide  a  defense  to  sa 
Insurance  policy,  waa  beM  to  be  nnrecsonable  as  applied  to  pn- 
existing  members  In  Smith  ▼.  Supreme  Lodge,  83  Mol  App.  fill 
A  contrary  doctrine  preyaila  In  aome  otber  states:  See  SnpreaK 
Lodge  ▼.  La  Maltat  95  Tenn.  157,  81  S.  W.  498;   Supreme  Gon- 
naandery  ▼.  Alnaworth,  71  Ala.  436»  46  Am.  Rep.  832;  Doogiitiy 
T.  Knights  of  Pythiaa,  48  La.  Ann.  1203,  65  Am.   St.   Bepi  SHU 
20  South.  712;  Hnghea  ▼.  Wiaconain  etc  Ina.  Cto.,  08  Wis.  2921  71 
N.  W.  1015;  LK>mea  ▼.  Sapreme  Lodge,  75  Miaa.  466w  23  South.  19L 
A  court,  however,  has  no  Tlsltorlal  power  In  respect  to  the  by^ 
laws  of  a  Yolnntary  aasodatlon.    And  an  amendment  bj  such  aa 
association  of  a  by-law  for  the  guidance  of  Ita  own  mttmin^  and 
which  simply  changea  the  regulations  by  which  proof  la  to  be 
made  to  the  association  of  the  right  to  rebef,  will  not  be  dedaied 
Invalid  simply  becauae  It  la  unreaaonable:  Kehlenbeck  y.  Logemaa, 
10  Daly,   447.    This  rule  appUea  only  to  voluntary  asaodatloBS 
and  not  to  corporatlona.    Such  a  distinction  is  recognised  In  tte 
recent  cases  of  Gonniff  t.  Jamour,  81  Misc.  Rep.  729.  65  N.  T. 
Supp.  817,  and  Hess  ▼.  Johnson,  41  App.  Div.  465,  58  N.  Y.  Suppi 
883.    In  tills  last  case  the  court  said:  "In  the  case  of  CSaston  t. 
Father  Matthew  etc  Soc.,  8  Daly,  20,  the  defendant  was  a  corpora- 
tion, and  ihe  provision  assailed  was  a  by-law.    Here  the  defend- 
ant is  a  voluntary  association,  and  the  provision  la  contained  la 
its  constitution,   subscribed   by   the  members.    That  constltutloB 
is  the  contract  between  the  parties,  and  if  ita  provisioDs  are  not 
illegal,  immoral,  or  contrary  to  public  policy,  it  muat  be  iqiheld 
whether  reasonable  or  not,  for  parties  have  the  right  to  ent^  into 
unreasonable  or  unwise  contracts  so  long  aa  such  contracts  art 
not  illegal  and  are  fairly  made.    This  is  the  distinction  between 
the  case  of  a  voluntary  association  and  that  of  a  corporation.** 
The  rule  of  the  principal  case  is  undoubtedly  supported  by  the 
weight  of  autnority  that  "a  mere  general  consent  that  the  consti- 
tution and  by-laws  may  be  amended  applies  only  to  such  reason- 
able regulations  as  may  be  within  the  scope  of  its  original  deelgn." 
But  the  Illinois  appellate  court,  In  Fullen wider  v.  Supreme  Ooun- 
cil,  73  111.  App.  821,  the  case  being  affirmed  on  appeal  In  IW  HL 
621,  72  Am.  St  Rep.  239,  54  N.  B.  485,  In  upholding  an  amend- 
ment materially   increasing  the   rate  of  assessment,   said:    **The 
law  does  not  contemplate  that  the  court  shall  Interpose  Ita  judg- 
ment as  against  the  honest  Judgment  of  the  governing  body  se- 
lected by  the  parties  to  determine  what  would  be  or  what  would 
not  be  a  reasonable  rat«j  of  assessment.** 

Not  Destroy  Vested  Rights.—lt  is  elementary  that  if  the  rights  of 
a  member  of  a  benefit  society  have  become  vested,  they  ratitfc^^ 
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be  impaired  by  an  amendment  to  the  by-laws  without  his  consent 
This  is  nniversally  recognised:  See  Stohr  t.  San  Francisco  Musi- 
cal Fnnd  See.,  82  Oal.  557,  22  Pac  1126;  Hobbs  v.  Iowa  Mnt  Ben. 
Assn.9  82  Iowa,  107,  81  Am.  St  Rep.  466,  47  N.  W.  883;  Wist  ▼. 
Grand  Lodge,  22  Or.  271,  29  Am.  St  Rep.  603,  29  Pac.  610;  Su- 
preme Lodge  K.  of  P.  Y.  Knight,  117  Ind.  489,  20  N.  B.  479;  Becker 
v.  Berlin  Ben.  Soc.,  144  Pa.  St  282,  27  Am.  St  Rep.  624,  22  AtL 
699;  Snpreme  Gommandery  ▼•  Ainsworth,  71  Ala.  436,  46  Am.  Rep. 
882;  Poultney  t.  Bachman,  31  Hun,  49;  Northwestern  Ben.  etc 
Assn.  ▼.  Wanner,  24  111.  App.  857. 

Whatey^  conflict  there  is  in  the  cases  upon  this  point  arises 
from  a  diiference  of  opinion  as  to  what  rights  are  Tested  and  when 
they  become  such.  If  the  original  agreement  between  the  asso- 
ciation and  a  member  contains  no  provision  that  the  member 
sliall  be  bound  by  subsequent  amendments  to  the  by-laws,  the 
member's  rights  under  such  contract  are  Tested,  and  cannot  be 
doTested  or  impaired  by  subsequent  changes  in  the  rules:  Hobbs 
T.  Iowa  Mut  Ben.  Assn.,  82  Iowa,  107,  81  Am.  St  Rep.  466,  47 
N.  W.  983.  On  the  other  hand,  if  the  contract  proTides  that 
amendments  may  be  made  which  shall  be  binding  on  pre-existing 
members,  a  member  accepts  his  contract  subject  to  this  power  of 
alteration,  and  his  rights  are  not  Tested  in  the  sense  that  they 
cannot  be  deTested  without  his  consent:  Stohr  v.  San  Francisco 
Mus.  Fund  Soc.,  82  Gal.  657,  22  Pac.  1125.  As  indicated  by  this 
case,  a  Tested  right  as  used  in  cases  of  this  character  is  "a  right 
which  has  become  so  fixed  that  it  is  not  subject  to  be  deTested 
without  the  consent  of  the  owner,  as  contradistinguished  from 
rights  which  are  subject  to  be  devested  without  his  consent**  Cer- 
tainly, a  party  has  no  Tested  right  to  have  his  contract  remain 
unchanged,  when  the  contract  itself  provides  that  it  may  be 
changed:  See,  also,  Supreme  Lodge  K.  of  P.  v.  Knight  117  Ind. 
489,  20  N.  E.  479.  Benefits  already  accrued,  for  which  the  asso- 
ciation has  become  liable,  are  Tested  so  that  they  cannot  be 
changed:  Becker  t.  Berlin  Ben.  Soc.,  144  Pa.  St.  232,  27  Am.  St 
Rep.  624,  22  Atl.  690;  Stohr  v.  San  Francisco  Mus.  Fund  Soc, 
82  CaL  557,  22  Pac.  1125;  Coyle  v.  Father  Matthew  etc.  Soc,  17 
Week.  Dig.  17;  Gundlach  v.  Germania  Mechanics'  Assn.,  4  Hun, 
339.  It  must  be  clear,  however,  that  the  benefits  have  already 
accrued  so  that  the  member's  right  to  them  has  become  vested. 
So  where  upon  becoming  a  member  the  by-laws  of  the  society 
provided  for  the  payment  of  certain  weekly  benefits  to  sick  mem- 
bers, and  subsequently  this  by-law  was  suspended,  such  a  mem- 
ber who  thereafter  is  taken  ill  cannot  recover  the  sick  benefits 
which  were  allowed  at  the  time  he  became  a  member:  McGabe  v. 
Father  Matthew  etc  Soc,  24  Hun,  149.  And  such  a  by-law  might 
be  amended  after  a  member  becomes  sick  so  as  to  reduce  the 
benefits  to  which  he  will  be  entitled.    The  amended  by-hiw  is  not 


718  Akxhicak  State  Bbpobts,  Yoi..  S3.     [N.  GorcdiDi, 

Stven  a  retroactlye  effect  In  such  m  case,  tat  etniply  apirfleB  t»  f^ 
tore  weekly  paymeata:  Poultney  ▼.  Bactaman,  81  Han,  49:  Slotr 
Y.  San  f^ndaoo  Mna.  Fnnd  Soc^  82  Gal.  557,  22  Pac.  1125.    T1i€flB 
casee  establish  the  rule  that  a  memt>er  does  not,  by  becoming  t^f% 
acquire  a  vested  right  to  the  rate  of  weekly  payments  pro¥ided  ftir 
by  the  by-lawa  as  they  then  existed,  b«t  that  endi  benefits  may  be 
changed  after  alcknesa  has  commenced,  though  not  bo  as  to  afleet 
payments  which  have  become  doe  before  the  change.    That  tba 
right  to  the  continuation  of  weekly  benefits  was   not  s  TesteA 
right  is  clearly  pointed  out  by  the  court  tn  the  last  case  cited: 
"Now,  under  the  contract,  nothing  was  due  befbne   the  ffpl1^^mBff 
actually  took  place.    Beneflti  do  not  aocroe  tvt  future  sickness. 
The  right  of  the  plaintiff  [the  sick  mranber]  to  benefits  for  fatme 
sickness  ia  not  different  In  its  natare  from  the  right  of  the 
members  to  benefits  for  future  sicknees.    In  the  one  osse,  *tbe 
bers  have  a  right  to  future  payments  In  case  they  become  aiek; 
in  the  other,  the  plaintiff  has  a  right  to  future  payments  in  csae 
he  continues  sick.    And  If  there  was  no  power  to  change  the  by- 
law in  the  one  case,  there  was  no  power  to  change   It  in  the 
other,  which  la  equivalent  to  saying  there  was  no  power  to  change 
it  at  alL    The  cases  where  a  specific  sum   becomes    due   npoa 
the  happening  of  a  certain  eyent,  as  upon  deafh,  are  not  like  the 
present.    In  such  cases  an  alteration  in  the  contract  cannot  be 
made  after  the  fact;  for  that  would  be  to  make  that  not  doe 
which  had  already  become  due."    Becker  t.  Berlin  Ben.  Soc.,  144 
Pa.  St.  232,  27  Am.  St  Bep.  624,  22  AtL  69&,  might  appear  to  be 
in  conflict  with  these  cases.    It  seems  to  hold  that  upon  beeom- 
Ing  sick  a  member  acquires  a  vested  right  to  the  rate  of  weekly 
payments  provided  for  by  the  by-laws  as  they  existed  at  that 
time,  and  that  as  to  him  such  benefits  could  not  thereafter  be 
reduced.    The  by-law  In  existence  at  the  time  be  became  sick, 
however,  provided  that  he  should  xecelve  the  weekly  allovranee 
until  a  restoration  to  full  health,  or  death.    This  language  deariy 
distinguishes  this  case  from  the  others^  cited,  since  at  the  ttnne  he 
became  ill  he  acquired  a  Tested  right  which  could  not  be  Impalnad. 
The  language  of  the  member's  contract  should  be  dosely  acratft^ 
nized  to  determine  whether  his  rights  are  vested  or  not 

The  question  has  arisen  of  tiie  power  of  a  beneftt  socl^y  4» 
amend  its  by-laws  aft^  the  death  of  a  membec,  so  >aB  4o  retoee 
the  amount  of  benefits  which  shall  be  paid  to  the  member's  bene* 
flciary.  Ordinarily,  tt  would  seem  that  If  the  rlgiits  andtf  a  policy 
of  a  benefit  society  could  ever  become  vestedn  soch  vastlng  woekl 
take  place  npon  the  death  of  tiie  'member,  and  that  'the  ngbia 
growing  out  of  a  membenditp  cectlflaate  'WWoU  be,  'Sfiter  tbe  dastb 
of  such  member  who  had  fully  ii>erfovmed  his  part  of  the  eontraot, 
a  debt  or  obligation  on  the  paort  of  the  sooMy  ^^hloh  'Ceuld  a^  he 
repudiated.    This  vras  the  vievr  adopted  by  the  .New  ISork  mipriwis 
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court  In  Gimfflfteb  ▼.  Qermanta  Heebanlcs'  Amn,,  4  Hnn,  8391, 
"vrhere  the  benefit  society,  after  a  member**  death,  eought  by  an 
amendment  ef  its  by-laws  te  reduce  the  amonnt  of  benefits  which 
should  be  paid  to  his  widow.  The  artidee  of  asaoclation  .permitted 
amendment  at  any  general  meeting.  The  court  held,  howeyer* 
tbftt  the  asBociatian  undertook  by  its  'centraot  to  pny  a  member's 
'Widow  lifter  his  death  «  stated  monthly  allowance,  and  that  it 
could  not,  after  such  death,  lelieTe  itself  from  such  obligation.  A 
contrary  rule  was  adopted  tn  Fugnre  t.  Mutual  Soc,  46  Yt  362, 
where  the  association,  after  a  member's  death,  decreased  the 
amount  payable  to  Us  widow,  aad  ttie  'Court  in  sustaining  the 
reduction  hMi  that  the  widow,  upon  her  husband's  death,  acquired 
BO  vested  right  ta  the  amount  then  pcorided  for  by  the  by-laws. 
'We  ^Fuestion  the  soundness  of  this  decision.  It  seems  to  sanction 
Hie  right  of  a  benefit  society  to  lepudiate  its  Just  obligations  after 
they  have  been  assumed. 

JToy  V>si  lUt^nmUg  Ohmw  OjoiOraot  90  c$  to  Praotically  Destroy  It. 
An  amendment  of  by-laws  whicfh  <sd  completely  depriyes  a  member 
of  his  rights  as  to  amount  to  an  absolute  repudiation  of  the  so- 
ciety^ obligation  will  never  be  permitted,  even  under  a  general 
provision  In  a  contract  binding  ai  member  to  all  future  changes  in 
the  by-laws.  This  rule  was  applied  in  a  case  where,  after  a  mem- 
ber had  appointed  a  stranger  as  biff  beneficiary,  the  by-laws  were 
00  amended  as  to  require  a  bencSficlary  to  be  related  to  the  m^n- 
ber  by  blood,  or  to  be  a  member  of  his  family  or  dependent  on 
him.  It  appeared  that  this  particular  member  had  neither  family, 
blood  rdlation,  nor  anyone  dependent  on  him.  It  was,  therefore, 
Impossible  tor  him  to  comply  with  the  amendment,  and  the  court 
held  It  not  to  be  binding  upon  hlmr  Wist  v.  Grand  Liodge,  22  Or. 
2T1,  29  Am.  St  Rep.  606,  29  Pac.  ^0.  In  i3mith  v.  Supreme  Lodge 
K.  of  P.,  -88  Mo.  App.  '512,  it  was  held  that  any  amendment  of  the 
hy-laws  Which  entirely  changes  the  scheme  of  hisruance  and  makes 
a  radical  departure  from  the  original  plan  is  an  unreasonable  ex- 
ercise of  the  reserved  power  of  amendment,  and  will  not  be  bind- 
ing on  pre-existing  menibers.  A  benefit  society  cannot  by  a  by- 
law destroy  the  original  plan  of  Insurance  and  substitute  some 
other  and  esseirtially  differed  ]Aan  to  the  detriment  of  pre-existing 
members.  The  'principal  ease  reoogDfcses  that  a  mere  general  con- 
sent that  the  by-laws  may  be  amended  only  applies  to  such  reason- 
able <Aianges  as  are  In  furtherance  of  the  essential  objects  of  the 
association,  and  thart  they  must  not  bedestcuctive  of  vested  rights. 
ITren  the  case  df  Fugure  v.  Mutual  Soc,  A6  Vt.  d62,  admits  that 
the  amenttmeift  mmtt  BOt%e  fiwaavdeiit  sr  agahiat  the  tnterests  (oC 
the  WBoatffion.  And  In  Owpfeme  'Ooannaadarr  v.  iAhMNvrnth,  71 
Ala.  ©6,  «  Am.  Rep.  'MB,  "^RMch  sanetlsns  tths  fuUest  power  of 
amendment,  the  i^ourt  said  that  '^'^Aiile  a  8irt)aei]uent  law,  because 
rtf  the  vBsent  ^  tte  men(ber»  snay  aidd:new  nmsom  or  onditioas  to 
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a  certificate,  tenna  or  condltloiia  reaaonably  calcolated  to  promoxe 
the  general  good  oi  the  membership,  and  may  be  valid  and  bind- 
ing, it  doea  not  follow  that  a  law  operating  a  destmcUoD  of  a 
eertlflcate^  or  a  deprivation  <si  all  rights  mider  It,  would  be  of 
anj  force."    There  seems  to  be  a  toidency  in  some  of  tlie  later 
cases  to  materially  restrict  the  power  of  amendm«it  in  a  benefit 
society  as  to  iHre-exIsting  members,  under  a  meaee  general  agree- 
ment on  the  part  of  such  member  to  abide  by  all  preaent  or  fo- 
tnre  rules  and  regnlationa  of  the  aociety.    Knlghta  Temi^nf  etc. 
Oo.  ▼.  Jarman,  104  Fed.  888»  fnmlaheB  an  example,  where  it  was 
htid  that  an  ameadment  which  matolally  lessened  the  Talne  of 
a  policy  by  reducing  the  amount  of  indenmity  which  the  coBtpaay 
promised  to  pay  is  not  binding  on  pre-existing  members.    In  eon- 
menting  on  the  agreement  of  the  member  to  abide  by  future  by- 
laws, the  court  said  that  the  member  "probably  foresaw  that  fai 
course  of  time  the  company  might  find  it  expedient  to  make  some 
changes  in  Its  method  of  corpwate  goyemmeni,  or  in  the  mode 
of  transacting  ita  business,  or  in  its  rules  of  dirndpline;  and  lie 
doubtless  intended  to  assent  to  all  amendments  of  the  coostitotioB 
and  by-laws  which  were  ftumed  for  that  purpose,  and  would  not 
deprive  him  of  any  substantial  right  or  benefit  secured  by  his 
policy.    It  Is  not  reasonable,  however,  to  suppose  that  he  Intended 
to  agree  In  advance  that  the  company  might  at  any  time  reduce 
the  promised  indemnity  to  any  sum  which  it  found  it  oonvoilent 
to  pay.    The  liberal  indemnity  that  was  promised  by  the  pollry  sa 
first  drawn  may  have  been,  and  probably  was,  the  Inducing  cause 
which  led  Jarman  to  become  a  member  of  the  defendant  com- 
pany; and  it  would  be  unreasonable  to  infer  that  he   intended 
to  agree  that,  after  he  had  paid  assessments  upon  his  policy  for 
a  period  of  years,  the  considantion  that  had  induced  him  to  pay 
the  same  might  be  withdrawn  In  whole  or  In  part  without  his 
consent **    In  S];)encer  v.  Grand  Lodge,  22  Misc.  Rep.  147.  48  N. 
Y.  Supp.  500,  where  an  amendment  changing  the  class  of  boiefi- 
ciaries  was  held  not  to  apply  to  certificates  already  Issued,  the 
court  said  that  a  pre-existing  member  had  paid  for  the  privilege 
of  naming  whomsoever  he  pleased  as  his  beneficiary,  and  to  per- 
mit a  subsequent  change  of  this  right  was  to  sanction  a  radical 
change  in  the  certificate,  a  dangerous  power  to  be  vested  in  a 

benefit  society. 

AmmdmenU  not  Retroactive,  CMfieroIly.— Bven  where  a  benefit  so- 
ciety has  reserved  the  power  to  amend  its  by-laws  so  as  to  afiPect 
the  rights  of  pre-existing  members,  a  new  by-law  or  an  amendment 
will  not  be  interpreted  to  be  retroactive  in  its  operation,  unless 
by  its  terms  it  Is  clearly  Intended  tq  be  so,  but  such  law  will  be 
construed  as  operating  only  on  cases  that  come  into  existence 
after  It  was  passed:  Wist  v.  Grand  Lodge,  22  Or.  271,  2d  Aul 
St.  Rep.  003,  29  Pac  610;  Knights  Templars'  etc  Go.  v.  Jarmaa, 
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104  VeA.  688;  Ancient  Order  United  Workmen  t.  Brown,  112  Ga. 
545    87  8.  BL  680;  Lloyd  y.  Sapreme  Lodge^  98  Fed.  66;  Roberts  t. 
Ck>lieii9  60  App.  DiT.  259;  70  N.  Y.  Snpp.  57;  Spencer  t.  Grand 
IxKlse^  22  BCiflC  Rep.  147,  48  N.  T.  Supp.  590;  Games  ▼.  Iowa  etc. 
Aasn.,  106  Iowa,  281,  68  Am^  St  Rep.  306,  76  N.  W.  683;  Rozbnry 
LiOdffe   Y.  Hocking,  60  N.  J.  L.  489,  64  AnL  St  Rep.  586,  38  AtL 
003.     Under  this  general  role  for  the  construction  of  statutes  which 
Is  lield  applicable  to  the  laws  of  a  benefit  society  or  other  priyate 
corporation,  the  effect  of  amendments  to  the  by-laws  of  benefit 
societies  has  been  materially  limited,  and  the  rights  which  pre- 
ezistlniT  members  supposed  they  had  haye  been  preseryed.    Laws 
of  this  characttf  are  said  to  be  held  in  such  great  disfayor  and 
to  be  so  generally  condemned,  that  courts  will  not  giye  them  a 
retroacUye  application,  unless  this  intention  is  expressly  declared 
or  necessarily  implied:  Wist  y.  Grand  Lodges  22  Or.  271,  29  Am. 
St.  Rep.  603,  29  Pac  610.    The  mere  fact  that  a  member  agrees 
to  comply  witn  all  laws  of  the  order  which  may  be  subsequently 
enacted  In  no  manner  alters  the  rule  that  such  laws  should  be 
given  a  prospectiye  operation,  in  the  absence  of  a  clear  intent 
that  they  should  act  retrospectiyely:  Ancient  Order  United  Work- 
men T.  Brown,  112  Ga.  545,  37  S.  E.  890;  Wist  y.  Grand  Lodge, 
22  Or.  271,  29  Am.  St  Rep.  003,  29  Pac.  610.    Unless  there  are 
imperative  reasons  which  require  a  retroactive  application  of  an 
amended  by-law,  it  will  not  be  given:  Knights  Templars'  etc.  Co. 
v.  Jarman,  104  Fed.  638.' 

Notwirhstanding  this  general  rule  for  the  Interpretation  of  the 
laws  of  a  benefit  society,  it  has  undoubtedly  been  held  in  numer- 
ous cases  that  where  a  member  agrees  to  be  bound  by  future  by- 
laws, such  by-laws  have  a  retroactive  application  as  to  him  be- 
cause of  his  voluntary  agreement:  See  Bowie  v.  Grand  Lodge, 
90  Cal.  892,  84  Pac  103;  Stohr  v.  San  Francisco  Mus.  Fund  Soc., 
82  CaL  557,  22  Pac  1125;  Supreme  Gommandery  v.  Ainsworth,  71 
Ala.  436,  46  Am.  Rep.  332. 

AmendtnentM  InjuHouslp  Affecting  Pre-exiB^Hg  Member$.'-We  have 
already  seen  that  amendments  may  be  made  to  by-laws  so  as  to 
affect  pre-existing  members,  under  a  reserved  power  allowing  such 
action.  If  the  amendments  are  legal,  reasonable,  do  not  disturb 
vested  rights,  and.  make  no  radical  change  in  the  contract  so  as 
to  practicaUy  destroy  it.  Within  these  limits,  more  or  less  vague 
though  they  are  by  reason  of  the  different  views  which  the  courts 
take  of  them,  the  by-laws  of  a  benefit  society  may  be  amended 
■0  as  to  injuriously  affect  pre-existing  certificates.  The  courts 
of  some  of  the  states,  notably  California,  Alabama,  and  Illinois, 
lui^e  recognized  in  l>enefit  societies  the  most  extensive  powers 
to  amend  their  by-laws,  though  such  amendment  injuriously  affects 
pre-existing  members,  if  the  contract  with  such  member  clearly 
'^•^ves  the  power  of  amendment    The  consent  of  the  member 
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renders   the   amendment  blndlBg.    "BRtftB   anty   caatnct,' 
the  court  in  Supreme  Oowttmndegy  ▼.  AioawuetiK  71  <iUa.  436^  4$ 
Am.  Rep.  8S2.  Hn  referenee  to  Inim  of  fdtare  enaetoMnt— nay 
agree  to  be  boond  and  aflMled  by  them,  as  they  wmild  te  bonad 
and  affected  if  aiuAi  laws  wen  exlstiair.    They  may  conaant  Ifeai 
Buch  laws  may  enter  into  and  form  iMfta  <tf  Hielr  eentrmcta,  oodi> 
fy!ng  or  varylnir  them.    It  ia  their  ^etontary  agreement  whkft 
rellevea  the  application  dt  anch  laws  to  tbetar  eontmcts  and 
actions  from  all  imputation  of  tnjtistice.'*    ThlB  language 
prcssly  approved  in  Bowie  t.  Grand  Lodge,  99  OaL  892,  M  Pac; 
103.    In  Robinson  ▼.  Templar  lx>dge,  117  CaL  470, 119  Ant.  St.  Bep. 
193»  40  Pac  170,  it  was  held  that  where  the  light  to  make  amend- 
monts  was  expressly  reserved,  a  pre-extottng  oMniber  coidd  not 
complain  of  a  particular  amendment,  al13iongh  it  might  tnjnrleii^ 
affect  him.    The  fact  that  the  burdena  of  anch  members  are  ia- 
creased  and  his  assessments  raised  does  not  invalidate  a  anbee 
quent  amendment:  Fnllenwlder  v.  Supreme  Council,  73  TIL  App. 
321;  affirmed,  180  IlL  621,  72  Am.  Bt  Itep.  239,  M  N.  IB.  ^5.    Tte 
by-laws  may  be  amended  ao  as  to  reduce  the  prospective  benefits 
to  which  the  member  or  hia  beneficiary  may.  become  entitled:  Mc> 
Cabe  V.  F&lher  Matthew  etc.  8oc.,  24  Hun,  149;  Duer  t.  Supreme 
Council,  21  Tex.  Civ.  App.  493,  52  S.  W.  109;   Bt  Patrick   etc. 
Soc.  V.  McVey,  Dfi  Pa.  St  510.    In  upholding  such  an  amendment 
the  supreme  court  of  Indlanp.  In  Supreme  Lodge  v.  B^jifght  .117 
Ind.  4€9,  20  N.  B.  470,  aaid:  '*We  do  not  affirm  that  a  benefit  so- 
ciety may,  by  a  clMmge  in  its  by-la wa,  arbitrari^  repudiate  aa 
obligation  created  by  a  policy  of  inaurance,  but  we  do  affirm  that 
where  a  change  is  regularly  aoade  in  its  by-laws,  and  the  motive 
which   influencea  the  change  ia  aa  boaest  one  to  x^omote  the 
welfare  of  the  society*  and  the  noembera  are  all  given  an  op- 
portunity to  avail  theauielviea  of  the  ohaqgeb  no  actionable  wroiig 
ia  done  the  membera  or  their  beneficiariea.    U  may  aometimes 
happen  that  the  Jateraafca  af  «ne  individual,  or  ef  a  few  indivii- 
nals,  DMy  be  imi;>aire49  but  tt  ia  the  right  and,  indeed,  it  la  the 
duty,  -of  the  eociety  to  .paatoct  the  Intereata  of  the  many  rather 
than  of  tlie  (few.    Ficsaoiia  who  beoome  membeis  of  aucfa  aode- 
ties  meat  tate  auAiee  ef  tUa,  aad  ane  pecson  cannot  thonofpr^ 
demand  tiiat  the  wettm  of  the  aodety  aad  tiie  Jnteieats  of  the 
many  be  aaodftoed  Uit  hia  aele  beneftt"   A  benefit  aociety,  bow- 
ever,  ander  a  ausoiyad  power  af  aafteadment  baa  ao  power  4a 
ensfct  a  retroaethna  aawndaieBt  ae  aa  .te  render  the  CK>Ucy  Xor- 
feftable,  «r  diairtiiWh  4he  mammat  reaavsaabla  tbareoDdei^  H'^^^tr 
ef  aota  dane  %y  tha  fniiiad  aaaaleaa  te  Ite  anartment   Aeno^ 
an  aMieaABNOt  taaaciaa  ^tba  ansaaat  ml  hmet^  siBd«r  a  ^^-^-^ftrnfr 
if  Hie  nRaritar^B  doaiLh  i«as  oaaaed  ar  sn>orladaced  by  tha  Ma 
If  iaMacloattng  liiiusw,  jhaa  ao  aBpiieaHen  to  a  iiveaxlaUng 
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tt  the  diseasa  which  caused  hla  death*,  and  due  to  the  use  of 
1l4.iioff»  became  seated  in  incurable  form  prior  to  the  enactment  of 
tlie  by-law :  Lloyd  y.  Suorenm  Lodfl^e,.  0B  Fed«  6B.    In  conflict  with 
tlie  csLses  previously  cited  ia  Knights  Templars'  etc.  Go.  v.  Jarman, 
104   Fed.  638^  wh^e  it  waa  held  that  a  benefit  society  could  not 
amend,  its  by-lawa  so  as  to  materially  lessen  the  value  of  a  policy 
ot.   a    pre-existing  member,  by  reducing  the  amount  of  indemnity 
Tvlilcli  by  its  terms  the  company  promised*  to  pay,  though  the  mem- 
ber   in   his  contract  had  agreed  to  abide  by  any  changes  which 
ml^rlit   subsequently  be  made  in  the  constitution  or  rules  of  the 
society.    Gases  relating  to  a  change  in  the  benefits  payable  to  a 
sick  member,  or  to  a  member's  widow  after  his  death,  have  been 
noticed  elsewhere. 

One  who  becomes  a  member  of  a  benefit  society  upon  the  agree- 
ment   that  he  win  comply  with  all  by-laws  that  were  then  in 
force  and  that  mfght  thereafter  be  adbpted,  is  bound  by  a  sub- 
sequent by-law  that  no  member  shall  engage  In  certain  prohibited 
occupations,  and  that  IT  he  does  so  he  may  be  suspended  ftt>m  the 
society:  Loeffler  v.  Modem  YToodmen,  100  Wis.  79,  75  N.  W.  1012. 
In  this  case  at  the  time  the  plaintiff  became  a  member  liquor  deal* 
era  and  saloon-keepers  were  prohibited  from  becomingr  members. 
The  plaintifT  engaged  In  the  prohilHted  bustnesa-  after  he  became 
a  member,  and  thereafter  the  by-laws  were  amended  providing 
for  the  suspension  of  members  who  engaged  in  the  prohibited  oc- 
cupation.   The  plaintiff  was  held  to  be  bound  by  the  amendment. 
To  the  aame  effect  la  Schmidt  t.  Supreme  Tent,  87  Wis.  528»  73 
N.  W.  22. 

The  weight  of  authority  supports  the  rule  that  where  ih&  power 
ot  amendment  la  reserved  la  the  association,  a  member  is  bound 
by  a  subsequent  by-law  which  renders  his  policy  forfeitable  if 
he  should  commit  suicide:  Daughtrr  v.  Knights  of  Pythias,  48 
La.  Ann   1203,  65  Am.  St.  Rep.  310,  20  South.  712>  Domes  v.  Su- 
preme Lodge,  75  Miss.  466,  23  South.  191;  Hughes  v.  Wisconsin 
etc  Ins.  Co.,  9S  Wis.  202,  73  N.  W.  1016;  Supreme  Commandery  v. 
Alnsworth,   71   ADeu  436,  4G  Am.   B«p.  832;  Sovereign  Gamp   v. 
Fraley  (Tex.),  50  S.  W.  8T9.    Of  course,  such  a  by-law  must  be 
legally  passed  by  the  competent  Urw-maklng-  authority  of  the  asso- 
ciation, or  it  is  not  binding:  Supreme  Lodge  v.  Stein,  75  Miss. 
107,  65  Am.  St  Rep.  589,  21  South;  660;  Supoeme  L»dge  v.  La 
l&alta,  05  Tenn.  167,  81  S.  VT.  408.    And  if  the-  member  haa  not 
QODsented  to  abide  by  fhture  changes  in  the  by-laws^  the  associap 
tion  cannot,  by  a  subsequent  by-law,  fbrfeit  any  of  his  rights 
under  hla  policy:  Morrison  t.  Wisconsin  etc.   In*   Co.,  50  Wis. 
162,  18  N.  W.  13;  Northwestern  etc.  Assn.  ▼;  Wanner,  24  UL  App. 
857.   If  at  the  time  a  membership  certiflcate  ia  Issued  the  by- 
laws declared  the  policy  Toid  if  the  member  committed  suicide 
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while  aane*  an  amendment  may  sntMequently  be  passed  whScb  wiO 
render  a  previona  certificate  null  If  the  insnred  committed  soidde 
while  either  sane  ot  insane,  instead  of  only  while  sane^  as  before 
prescribed,  providing  the  power  of  amendment  has  been  reserred: 
Supreme  Gommandery  ▼.  Alnsworth,  71  Ala.  436,  46  Am.  Bcp. 
882;  Sovereign  Camp  v.  Fraley  (Tex).  59  S.  W.  879.  Smith  v.  Sa> 
preme  Lodge,  88  Mo.  App.  512,  denies  the  right  d  a  benefit  so- 
ciety to  make  an  amendment  of  thia  character  so  as  to  affect  prfr> 
existing  members,  even  where  such  power  has  beoi  reoerved  la 
the  contract  with  such  members,  upon  the  ground  that  anch  aa 
amendment  is  unreasonable  and  amounts  to  a  radical  change 
in  the  general  scheme  of  Insurance  with  reference  to  which  tbs 
policy  had  been  issued. 

Amendment  Benefiting  Ifamter.— In  Lavigeur  t.  L*Unioii  MotoeHs 
De  Bienfaisance^  16  Bep.  Jud.  Quebec,  O.  S.,  588,  where  a  l^-law 
was  passed,  increasing  the  amount  payable  to  a  beneficiary  upoa 
the  death  of  a  member,  but  no  change  being  made  in  the  rate  of 
weekly  assessments.  It  was  hdd  to  apply  to  pre-existing  as  wen 
as  to  future  members.  This  decision  seems  to  be  placed  upon  the 
ground  that  to  allow  one  dass  of  members  to  receive  greater  beM- 
fits  than  another  which  paya  equal  assessm^its,  would  violate  the 
principle  of  absolute  equality  which  should  reign  among  the  mem- 
bers of  such  an  association.  The  court  also  recognises  that  the 
members  would  be  bound  by  any  new  by-laws  limiting  their 
rights,  and  hence  they  ought  to  have  the  benefit  of  by-laws  which 
increase  their  rights.  If  assent  were  necessary  to  render  a  by-law 
of  this  character  binding,  it  would  not  be  diflicult  to  secure  aiich 
assent 

Amendment  Afteetinff  Beneficiariei. — Generally  speaking,  a  benefi- 
ciary has  no  vested  right  in  a  membership  policy  Issued  by  a 
benefit  society  during  the  lifetime  of  the  member,  and  nothing  wUl 
prevent  the  society  from  so  changing  its  by-laws  as  to  permit 
changes  of  beneficiaries.    As  was  said  by  the  court  In  Wist  y. 
Grand  Lodge,  22  Or.  271,  29  Am.  St  Bep.  603,  29  Pac.  610:  'The 
laws  of  the  society  in  respect  to  the  changes  of  beneficlariea  are 
for  the  protection  of  its  own  interests  and  w^are^  and  as  against 
such  laws  the  beneficiaries  have  no  such  vested  rights  or  interest 
in  the  fund*  during  the  life  of  the  member,  as  will  prevent  the 
society  from  determining  the  course  of  such  fund.**    In  thia  r^ 
spect  a  benefit  or  benevolent  organisation  is  different  from  an 
ordinary  life  insurance  company,  and  a  member  may  change  his 
ben^ciary  from  time  to  time  as  he  sees  fit  if  permitted  by  the 
laws  of  his  society:  Wist  v.  Grand  Lodges  22  Or.  271,  29  Am.  St 
Eep.  603,  29  Pac.  610;  Sabin  v.  Phlnney,  134  N.  Y.  423,  30  Am. 
8t  Uep.  681,  81  N.  B.  1087;  Boberts  v.  Cohen,  60  App.  Div.  2S9, 
"O  N.  Y.  Supp.  57.    Beneficiaries  acquire  their  rights  through  the 
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members,  and  if  the  laws  of  the  society  under  the  contract  en- 
tered Into  with  a  member  permit  amendments  which  shall  affect 
beneficiaries,  both  the  member  and  the  beneficiary  will  be  bound 
by  any  subsequent  changes:  Supreme  Lodge  y.  Knight,  11 T  Ind. 
489,  20  N.   B.  479. 

Hence,  if  a  member  contracts  that  he  and  his  beneficiary  will 
be  bound  by  any  laws  which  may  be  thereafter  enacted,  the  con- 
tract is  wholly  within  the  control  of  the  member,  and  the  benefi- 
ciary is  bound  by  any  subsequent  stipulations  which  bind  the  mem- 
ber: Suinreme  Tent  ▼.  Hammers,  81  IlL  App.  560.    Such  amend- 
ments are  valid  and  binding  if  they  are  reasonable:  Wist  ▼.  Grand 
Lodge,  22  Or.  271,  29  Am.  St  Bep.  603,  29  Pac.  610.    A  change  in 
the  rule  for  determining  beneficiaries  is  binding  both  on  members 
and  beneficiaries:  Bollman  y.  Supreme  Lodge   (Tex.  Gly.  App.)» 
68  8.  W.  722;  Masonic  etc.  Assn.  y.  Severson,  71  Ck>nn.  710,'43  Atl. 
192.    A  beneficiary  is  determined  by  the  laws  in  force  at  the  time 
of  the  member's  death,  and  not  by  those  existing  when  the  mem- 
ber was  admitted.    And  the  rights  of  the  beneficiary   are  not 
affected  by  an  attempted  testamentary  gift  of  the  fund  to  another 
person:  Ifasonlc  etc.  Assn.  y.  Seyerson,  71  Conn.-  719,  43  AtL  192. 
Where  the  by-laws  at  the  time  of  a  member's  admission  provide 
for  the  ayoldance  of  a  policy  if  the  member  commits  suicide  with- 
in one  year,  an  amendment  to  the  effect  that  the  policy  shall  be 
avoided  if  the  member  commits  suicide*  within  five  years  is  bind- 
ing upon  the  beneficiaries  of  a  previously  issued  policy:  Supreme 
Tent  y.   Hammers,  8l  111.  App.  660.    The  amendment  must  not 
destroy  the  value  of  the  policy,  however.    Hence,  where  an  amend- 
ment provides  that  a  beneficiary  must  be  a  member  of  the  policy 
holder^s  family  or  a  blood  relation,  it  will  not  be  applied  to  a 
previous  member  who  has  neither  family  nor  blood  relation  and  a 
stranger  who  has  been  previously  named  a  beneficiary  by  such  a 
member  will  not  be  affected  by  the  amendment:  Wist  v.  Grand 
Lodge,  22  Or.  271,  20  Am.  St  Rep.  603,  29  Pac.  610.    An  amend- 
ment changing  the  rule  relative  to  the  naming  of  a  beneficiary, 
like  other  amendments,  will  not  be  construed  as  retroactive  so 
as  to  affect  pre-existing  policies  unless  such  a  construction   is 
reasonably  requhred  by  its  terms.    The  policy  of  the  law  is  said 
to  l)e  against  such  retroactive  legislation:  Wist  v.  Grand  Ix>dge, 
22  Or.  271,  29  Am.  St  Bep.  603,  29  Pac  610;  Roberts  v.  Cohen, 
60  App.  Div.  269;  70  N.  Y.  Supp.  67.    Hence,  it  has  be^i  held  that 
an  amendment  changing  the  class  of  beneficiaries  was  not  retro- 
active, in  the  absence  of  a  provision  in  the  amendment  to  that 
effect:  Spencer  y.  Grand  Lodge,  22  Misc.  Rep.  147,  48  N.  Y.  Supp, 
690;  afllrmed,  68  App.  Div.  627,  66  N.  Y.  Supp.  1146.    Roberts  v. 
Cohen,  60  App.  Div.  269,  70  N.  Y.  Supp.  67,  might  seem  to  conflict 
With  the  general  rules  stated  above.    It  was  held  In  this  case. 
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VBTentny  SB  Uiae.  B«p.  fia6i  6&  N.  Y.  S«PE»^  9^  tiiAi  » 
•odiety  ba4  no  power  to  aoMnd:  Ite  ^-]fti?»  ao  aa  fo  dbanga  tiit 
rnla  aa  to  the  dMigiuuUoiL  off  benaflglarie^  BotwithataiicUoc  tte 
aMmbev  bad  agreod  to:  cimmlj  witti  aU  rognlatioiui  whSch  might 
thereafter  be  enacted,  and  that  a  beneficiary  BBmed.  bcfon*  each 
amendment  and  wiio>  waa  not  ehanflB&  prior  to  the  doath.  oC  ttit 
mombflff  waa  entitiod  to  tlie-  beaallfta  aitewod  by  the  pdUcjf-  '^^ 
deciidon  may  bo  upHaftd  on  the  giiNUiA  that  tho  amendaaena  wao  not 
retroactlTOv  but  olterwiao  U^  anthoiilv  auy  be  q/aauaoaioii,  Tha 
intimation  at  the  court  thait  a  besofit  aoofety  mnat  aiiocififiofly  e^ 
am:  TO  the  power  to  amend  with  roapoct  to  tho'degdgaatioii.  of  bcoafr 
dariea,  or  such  an  ammidmont  cannot  ba  made  oo  as  to  albd 
policiea  proTioaatsr  ioMied  we  do  not  beUere  haa  the  aappoct  of  tht 
weight  of  authortty,  thongh  Uiere  may  bo  a  tendency  in  some  d 
IJlie  deciaiona  to  adopt  ouch  a  Yiow.  Thoa  in  Spencer  y.  GeaBd 
Lodges  22  Mlac  Rep.  l«r,  48  N.  Y.  Snpp.  580,  It  waa  aald  that  the 
member  had  paid  for  tiio  priTiloge  of  dealgnating  hia  beneficiary, 
and  that  to  allow  thia  right  to  b«  changed  withoot  the  conaant  of 
the  momtier  waa  tt^  invoat  the  aannrtitimi  with,  a  danynwa  poi 
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[128  N.   O.  563,  88  &  B.  21.] 

STBBETS^DBDIGATION  OP— SALE  OF  LAND  BY  PICA'S. 
Where  lota  haye  been  sold  by  reference  to  a  plat  repreeentteg  a 
diTlsion  of  a  largo  tract  of  land  into  aobdiylsiona  of  atreefta  aad 
lota,  the  porchaaer  of  &  lot  acquiraa  a  right  to  haye  all  and  each 
^  the  waya  and  streets  on  the  plat  kept  open. 

DEED&-MAP  OB  PLAT— BEGISTBATION.— A  map  or 
plat,  referred  to  in  a  deed,  becomes  a  part  of  the  deed  as  If  II 
were  written  therein,  and  la  not  required  to  bo  vegiaterad. 

Bonmo  &  Parker,  for  the  {daintifk 
Zebolon  Weaver,  for  the  defendant 

>^  MONTGOMERY,  J.    The  Soutfaem  Improvoneiit  Com* 

pany,  a  duly  organized  corporation,  receiyed  a  deed  in  Feb- 
ruary, 1886,  from  J.  M.  Tierman  to  a  certain  piece  of  land, 
adjoining  the  city  of  AsheviUe,  and  at  once  executed  a  mort- 
gage upon  the  land  to  the  Central  Trust  Company,  of  New  Yaik^ 
aa  security  for  certain  bonds.  A  sale  was  proyided  for  in  the 
mortgage  in  case  of  default  in  the  payment  of  interest  cs 
principal  of  the  bonds ;  and  it  was  f ur^er  proyided  that,  until 
default,  the  Southern  Improyement  Company  should  haw  the 
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full  right  to  contract  for  the  sale  or  lease^  subject  to  the  '^^  lien 
of  the  mortgage,  of  any  of  the  lands  at  such  prices  and  upon  such 
terms  as  that  company  might  deem  fair  and  reasonable,  and  upon 
such  sales  the  Central  Trust  Company  would  sufficiently  convey 
by  deed  or  deeds  of  release  the  lands  so  sold  from  the  operation 
of  the  mortgage,  so  that  the  purchaser  might  get  a  title  free 
from  encumbrance,  the  proceeds  of  the  sale  to  be  paid  to  the 
trust  company  and  to  be  used  in  purchasing  the  bonds  at  par 
Trith  the  accrued  interest  and  to  retire  the  same. 

After  the  execution  of  the  mortgage,  and  in  the  same  year, 

ilia  improyement  company  had  the  land  laid  off  into  ciiy  lots 

(numbered)  and  streets^  and  a  plat  thereof  made,  upon  which 

certain  portions  were  platted  and  distinguished  as  streets^  and 

others  as  lots. 

Afterward  the  improvement  eompany  offered  the  lots,  ex- 
liibiting  the  plat  at  the  same  time,  for  sale*  and  did  sell  to 
▼arious  persons  lots  marked  and  numbered  on  the  plat,  and 
in  the  deeds  the  grantors  made  special  reference  to  the  plat,  and 
the  lots  were  described  as  abutting  on  certain  named  streetin 
and  as  being  of  certain  numbers  corresponding  with  the  plat 
The  trust  company,  according  to  the  agreement  in  the  mortgage, 
•executed  releases  to  the  improvement  company  for  the  lots  so 
sold  with  recitals  in  each  as  to  the  mortgage,  the  agreement  to 
release,  and  describing  the  lots  in  the  releases  in  the  same  words 
-ma  those  in  the  deeds  from  the  improvement  company. 

In  1892  the  improvement  company  executed  a  second  mort- 
g^g^  upon  the  unsold  part  of  the  same  land  to  George  S.  Scott 
juid  Harris  C.  Fahnestock  for  the  security  of  certain  bonds,  and 
in  1896,  in  a  consolidated  suit  (the  trust  company  and  Scott  and 
IFafanestock  joining  as  plaintiffs),  a  decree  of  foreclosure  was 
-entered  for  the  sale  of  the  property,  except  those  parts  which  had 
been  sold  off,  the  lots  which  had  been  sold  to  ihe  plaintiffs  in 
this  action  being  among  those  excepted  ^^^  in  the  decree. 
Fahnestock,  who  was  a  director  of  the  improvement  company, 
purchased  at  the  foreclosure  sale,  and  the  sale  was  confirmed  by 
the  court  Fahnestock,  after  selling  some  of  the  lots  represented 
on  the  plat  and  described  as  abutting  on  streets  named  on  the 
plat,  sold  and  conveyed  to  T.  L.  Durham  all  the  property  except 
the  lots  which  had  been  sold  off,  and  excepting  also  certain 
streets  shown  on  the  plat  which  he  had  made  at  tbe  time  of  the 
aale  to  Durham.  Durham  afterward  conveyed  the  property  to 
its  present  owners,  the  Asheville  Land  Company,  defendant  in 
Vhi>  suit  Durham  and  the  Asheville  Land  Company  knew  at 
the  time  of  their  purchases  of  the  existence  of  the  plat  made  by 
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the  Southern  Improyement  Company  and  of  the  sales  mads 
thereunder. 

The  principle  of  law  inTolred  in  this  case  is,  we  think,  the 
same  as  that  in  Conrad  t.  West  End  etc.  Land  Co.,  126  N.  C. 
776,  36  S.  E.  282.     The  incouTenience  and  loss  which  maj 
arise  here  from  the  enforcement  of  that  principle  of  law  will  be 
greater  than  it  was  in  that  case,  but  that  argument  would  not  be 
allowed  to  influence  us  in  our  decision.    The  courts  of  the  state 
in  which  the  question  before  us  has  been  presented  and  decided 
are  divided.    In  some  jurisdictions  it  has  been  held  that  where 
lots  have  been  sold  by  reference  to  a  plat  representiTig  a  divi- 
sion of  a  large  tract  of  land  into  subdivisions  of  streets  and  lots, 
like*  the  one  before  us,  the  purchaser  of  a  lot  does  not  acquire 
a  right  of  way  over  every  street  laid  down  upon  the  plat:  Pearsoi 
V.  Allen,  151  Mass.  79,  21  Am.  St  Bep.  426,  23  N.  R  73L 
There  the  court  said,  in  support  of  its  position :  *Hn  Eegan  v. 
Boston  Oas  Light  Co.,  137  Mass.  37,  it  was  held  that  the  de- 
fendant could  close  a  whole  series  of  streets  on  the  plat,  leaving 
open  the  private  ways  adjoining  the  plaintiffs'  lots  to  the  highway 
in  one  direction,  and  to  the  next  side  street  in  the  other."    In 
other  courts  it  is  held  that  a  map  or  plat,  referred  to  in  a  deed, 
becomes  ^^^^  a  part  of  the  deed  as  if  it  were  written  therein,  and 
that,  therefore,  the  plan  indicated  on  the  plat  is  to  be  regarded 
as  a  uniiy,  and  the  purchaser  of  a  lot  acquires  a  right  to  have 
all  and  each  of  the  ways  and  streets  on  the  plat  or  map  kept 
open.    This  view  is  so  well  and  clearly  stated  in  Elliott  on 
Beads,  section  120,  that  we  quote  it:  '?t  is  not  only  those  who 
buy  lands  or  lots  abutting  on  a  street  or  road  laid  out  on  a  map 
or  plat  that  have  a  right  to  insist  upon  the  opening  of  a  street  or 
road,  but  where  streets  and  roads  axe  marked  on  a  plat,  and  lots 
are  bought  and  sold  with  reference  to  the  map  or  plat,  all  who 
buy  with  reference  to  the  general  plan  or  scheme  disclosed  by 
the  plat  or  map  acquire  a  right  to  all  the  public  ways  designated 
thereon,  and  may  enforce  the  dedication.    The  plan  or  scheme 
indicated  on  the  map  or  plat  is  regarded  as  a  unity,  and  it  if 
presumed,  as  well  it  may  be,  that  all  the  public  ways  add  value 
to  all  the  lots  embraced  in  the  general  plan  or  scheme.    Ce^ 
tainly,  as  everyone  knows,  lots  with  convenient  cross-streets  are 
of  more  value  than  those  without,  and  it  is  fair  to  presume  that 
the  original  owner  would  not  have  donated  land  to  public  waji 
unless  it  gave  value  to  the  lots.    So,  too,  it  is  just  to  presume 
that  the  purchasers  paid  the  added  value,  and  Uie  donor  ought 
not,  therefore,  to  be  permitted  to  take  it  from  them  by  revokiag 
part  of  his  dedication." 
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In  Conrad  t.  West  End  etc  Land  Co.,  126  N.  C.  776,  36  S. 
R  282,  this  court  adopted  the  view  that  the  purchaser  had  a 
right  of  way  over  all  the  streets  designated  on  the  plat,  and 
that  each  and  all  of  such  streets  must  be  kept  open,  and  cited 
a  case  frran  each  of  the  states  of  New  Jerseyand  Oregon,  in  which 
the  same  principle  had  been  adopted.  We  are  not  disposed, 
after  carefnl  consideration,  to  alter  the  decision  made  in  that 
case.  The  matter  of  regisbration  of  the  plat  in  Conrad  y.  West 
End  etc.  Land  Co.,  126  N.  C.  776,  8ff  S.  E.  282,  was  mentioned, 
bnt  we  are  satisfied  that  registration  of  the  plat  is  not  essentiaL 
B^tration  ia  only  a  means  of  publication  of  the  plan  ^^  or 
scheme,  and  is  not  snch  an  instroment  as  is  required  to  be  regis- 
tered by  the  laws  of  this  state.  It  is  the  offer  of  sale  by  the 
plat  and  the  sale  in  accordance  therewith  that  is  the  material 
thing  which  determines  the  rights  of  the  parties.  The  defend- 
ant, the  Aaheville  Land  Company,  had  actual  notice  of  the  plat 
and  sales  thereunder  made  by  the  improyement  company,  and 
is,  therefore,  fixed  with  notice  of  the  dedication  of  the  streets. 
Besides,  it  had  notice  from  the  registration  of  the  deeds  from 
the  improvement  company  to  purchasers. 

There  is  no  error  in  the  judgment  of  the  court  below,  and  tha 
same  is  affirmed. 

DOUQIiAS,  J.,  DISSBNTBD  on  the  ground  tliat  the  doctrine* 
that  where  a  tract  of  land  is  laid  out  In  lots  and  streets  and  lots, 
are  sold  upon  the  faith  of  the  plat»  the  streets  should  thereafter  be- 
hBfft  open,  should  be  limited  In  Its  application  to  those  streets 
which,  If  closed,  would  work  a  substantial  Injury  to  the  purchaser. 
The  dissent  opposes  the  broad  doctrine  laid  down  by  the  preyall- 
Ing  opinion,  '*that  If  the  owner  of  land  divides  It  Into  lots  and 
streets  chi  paper  and  sells  a  single  lot  by  the  fdot,  he  can  never 
close  a  single  street,  even  If  it  has  never  been  opened,  is  never 
used  by  the  purchaser  of  the  lot,  and  does  not  affect  in  any  way 
the  value  of  his  property."  Justice  Douglas  points  out  that  tho 
decision  in  Conrad  v.  Land  Ck>.,  126  N.  O.  776,  86  S.  B.  282,  and 
the  authorities  there  cited,  upon  which  the  prevailing  opinion  is 
founded,  is  confined  to  cases  where  the  purchaser  has  suffered 
or  is  likely  to  suffer  substantial  injury,  and  cites  as  sustaining  him 
the  cases  of  State  v.  Fisher,  117  N.  O.  73S,  28  S.  B.  168,  and  Pear- 
■on  V.  AiiMn,  151  Hubs.  79^  21  Am.  St  Rep.  426»  28  N.  B.  781.  The 
Instlce  further  adds  that  even  granting  that  the  plalntUf  had  some 
theoretical  right  to  the  use  of  streets  he  never  expects  to  use, 
this  infringement  of  his  right  would  be  injure  sine  damno,  which 
the  law  would  not  redress,  and  says:  "It  is  weU  settled  that  all 
nch  Implied  dedications  operats  by  way  of  estoppel  In  pals,  and 
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It  seems  eqnaUj  well  settled  tbat  the^e  can  be  no  estoppel  when 
there  la  do  actoal  injni^.  Neither  la  he  entitled  to  Injmictkiv 
for  equity  will  grant  an  lnjnnctlon  only  to  preTent  tnepaalit 
Injury  that  cannot  be  compensated  In  danuKgea.* 


THB  nOCTKINa  OV  THB  PRINGIPA1«  CABB 
to  Pear«>D  ▼.  Allen,  151  MMa.  78,  21  Am.  fit.  Bcp.  496,  2B  N.  & 
731.  See  generaUy,  on  dedlcatlona  for  stress  and  hS^way^  tte 
monop^phle  note  to  Whltoldea  ▼•  Gcon«  QT  Am.  8L  Bevi 
74D>767. 
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UANBSVILLB    r.    ZANESVILLB    TELEGEAPH    AND 

TELEPHONE  COMPANY. 

[64  Ohio  St.  67,  59  N.  BL  781.] 

CONSTITUTIONAL  LAW.— THE  DISTRIBUTION  OF  THE 
POWERS  OP  THE  STATE,  by  the  constltntlon,  to  the  legislative, 
•zecntlye,  and  judicial  departments,  operates  bj  Implication  as  an 
InMbltlon  against  the  Impo^tlon  upon  eith^  of  those  powers  which 
distinctively  beloni^  to  the  other. 

CONSTITUTIONAL  LAW— COURTS-JUDICIAL  POWER, 
TEST  OP.— The  fact  that  a  power  Is  conferred  by  statute  on  a 
court  to  be  exercised  by  It  In  the  first  instance  In  a  proceeding 
Instituted  therein  to  itself  ef  controlling  importance,  as  fixing  the 
Judicial  character  of  the  power,  and  is  conclusive  in  that  respect, 
unless  it  is  reasonably  certain  that  the  po^er  belongs  exclusively 
to  the  legislative  or  executive  department. 

COURTS  —  JURISDICTION  —  SUIT,  WHAT  COMPRE- 
HENDS: — ^The  right  to  Institute  and  prosecute  a  proceeding  In  a 
court  comprehends  the  filing  of  a  proper  complaint,  process  for 
bringing  in  the  proper  parties,  and  a  Judicial  inquiry  according  to 
the  established  rules   of  evidence  and  the  practice  of  courts. 

CONSTITUTIONAL  LAW— COURTS— POWER  CONFER- 
BED  BY  STATUTE.— Where  a  statute  confers  a  right  and  author- 
izes application  to  a  court  for  its  enforcement,  the  proceeding 
upon  such  application  is  the  exercise  of  a  judicial  function,  al- 
though the  Judgment  authorized  is  of  such  a  nature  that  it  can 
only  be  performed,  or  Its  execution  enforced,  progressively  through 
a  future  period. 

MUNICIPAL  CORPORATIONS  —  USE  OF  STREETS- 
RIGHT  TO  COMPENSATION.- A  municipal  corporation  has  no 
private  proprietary  interest  in  its  streets  which  entitles  It  to 
compensation  when  they  are  subjected  to  an  authorized  additional 
public  use  by  the  construction  of  a  telephone  line  thereon,  beyond 
an  amount  suflacient  to  make  the  repairs  rendered  necessary  by 
such  additional  use. 

(72n) 
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CONSTITUTIONAL  LAW  —  COURTS  —  POWERS  C02I- 
PERRED  BY  STATUTE.— The  necessity  for  tlie  existence  of 
some  tribunal  anthoriied  to  hear  and  determine  dlaasreaDenti 
between  municipalities  and  telephone  companies,  with  respect  to 
the  mode  of  construction  of  lines  in  the  public  streetB,  beii« 
apparent,  such  authority  may  by  statute  be  confored  apon  the 
probate  court 

C.  O.  Griffith,  city  solicitor,  Dorbin  &  KcDennott,  J.  W. 
Warrington,  W.  M.  Ampt,  and  £.  G.  Kinkeadj  for  tbe  plaintiff 
in  error. 

S.  M.  Winn,  A.  J.  Andrewi^  Foraker  Outcal^  Oranger  k 
Prior,  for  the  defendant  in  error. 

^  WILUAMS,  J.  The  judgment  of  rerersal  anxunmeed 
mf ter  the  first  hearing  of  this  caae  was  not  the  unaiuinoiit  de- 
cision of  the  court,  althongh  no  dissent  appeared.  Tbe  eass 
having  been  more  folly  argued  on  the  rehearing,  and  fnrttier 
considered  by  the  court,  is  now  for  disposition  as  upon  the 
original  submission.  The  only  question  that  has  engaged  the 
attention  of  counsel  and  the  court  on  each  of  the  hearings 
ia  whether  that  provision  of  section  3461  **  of  the  Bevised 
Statutes  which  confers  jurisdiction  on  the  probate  court  to  direct 
the  mode  of  constructing  a  telegraph  or  telephone  line  in  the 
streets  of  a  municipality  when  its  authorities  and  tlie  company 
are  unable  to  agree,  is  repugnant  to  the  constitution  of  the  state; 
and  the  sole  ground  of  the  attack  upon  the  conatitationaliiy 
of  the  provision  alluded  to  is,  that  the  power  it  purports  to  con- 
fer on  the  court  is  purely  legislative  in  diaracter.  It  is  a  sound 
proposition  that  the  distribution  of  the  powers  of  the  state,  bj 
the  constitution,  to  the  legislative,  executive,  and  judicial  de- 
partments operates,  by  implication,  as  an  inhibition  against  tl» 
imposition  upon  either  of  those  powers  which  distinctiTely  be- 
long to  one  of  the  other  departments.  But  in  classifying  those 
powers  and  determining  to  which  class  various  powers  created 
by  statute  exclusively  or  properly  belong  difficulties  are  en- 
countered, and  many  nice  distinctions  have  been  made.  If  the 
power  here  in  question  is  such  that  it  can  be  conferred  on  any 
judicial  tribunal,  there  can  be  no  doubt  of  the  capacity  of  the 
probate  court  to  receive  and  exercise  it,  by  virtue  of  the  con- 
stitutional provision  which  enables  that  court  to  take  any  juris- 
diction, in  any  county,  which  the  legislature  may  confer  upon 
it:  Art  4,  sec  8.  The  statutory  provisions  which  may  aid  in  a 
determination  of  the  nature  of  the  power  involved  in  this  con- 
troversy are  those  conteined  in  sections  3454,  3461-1,  3471,  and 
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leetions   8466^  8467,  8468,  8469,  and  8461  of  the  Beyiaed 
Statutes.     These  sectioiiB  proyide  as  follows : 

^See.  3464.  A  magnetic  telegraph  company  heretofore  or 
hereafter  created  may  construct  telegraph  lines,  from  point  to 
point,  along  and  upon  any  public  road,  by  the  erection  of  the 
neceesary  fixtures^  ^^  including  posts,  piers,  and  abutments  nec« 
eesary  for  the  wires;  but  the  same  shall  not  incommode  the  pub- 
lic in  the  use  of  such  road/' 

^Sec.  3461-1.    Any  person  or  persons  may  be^  and  are  hereby 
authorized  to  construct  lines  of  electric  telegraphs,  from  point 
to  point,  upon  and  along  any  of  the  public  roads  and  highways 
and  across  any  of  the  waters  within  the  limits  of  this  state,  by 
the  erection  of  the  necessary  fixtures,  including  posts^  piers^  or 
abutments  for  sustaining  the  cords  or  wires  of  such  lines;  pro- 
Tided,  that  the  same  shall  not  in  any  instance  be  so  constructed 
as  to  incommode  the  public  in  the  use  of  said  roads  or  high- 
ways, or  endanger  or  injuriously  interrupt  the  navigation  of 
said  waters;  nor  shall  this  act  be  so  construed  as  to  authorize 
the  erection  of  any  bridge  across  any  of  the  waters  of  this  state/' 
''Sec.  3471.    The  provisions  of  this  chapter  shall  apply  also 
to  any  company  organized  to  construct  any  line  or  lines  of  tele- 
phone; and  every  such  company  shall  have  the  same  powers  and 
be  subject  to  the  same  restrictions  as  are  herein  prescribed  for 
magnetic  telegraph  companies.'' 

''Sec.  3456.  Any  such  company  may  enter  upon  any  land, 
whether  held  by  an  individual  or  a  corporation^  and  whether  ac- 
quired by  purchase  or  appropriation,  or  in  virtue  of  any  pro- 
vision in  its  charter,  for  the  purpose  of  making  preliminary 
examinations  and  surveys,  with  a  view  to  the  location  and 
erection  of  lines  of  magnetic  telegraph,  and  may  appropriate  so 
much  thereof  as  may  be  deemed  necessary  for  the  erection  and 
maintenance  of  its  telegraph  poles,  piers,  abutments,  wires,  and 
other  necessary  fixtures,  and  for  stations,  and  the  right  of  way 
^  over  such  lands  and  adjacent  lands  su£Qcient  to  enable  it 
to  construct  and  repair  its  lines. 

"Sec.  3457.  No  such  company  shall,  without  the  consent  of 
the  owner  thereof,  in  writing,  enter  a  building  or  edifice,  or  use 
or  appropriate  any  part  thereof,  or  erect  any  telegraph  pole, 
pier,  or  abutment  in  any  yard  or  inclosure  within  which  an 
edifice  is  situate,  nor,  in  cases  not  provided  for  in  section  3461, 
erect  any  telegraph  pole,  pier,  abutment,  wires,  or  other  fixtures, 
so  near  to  any  edifice  as  to  occasion  injury  thereto,  or  risk  of 
^J^>  in  case  such  pole,  pier,  or  abutment  be  overthrown,  nor 
mjure  or  destroy  any  fruit  or  ornamental  trees. 
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'^See.  8458.  When  bnds  Mmgiit  to  be  iqiim>priated  for  ham 
of  magnetic  telegraph  aie  hdd  by  a  corporation  incoipeniri 
under  any  law  of  this  state,  -whether  hdd  by  purchase  or  ia 
Tirtae  of  any  appropriation  authorized  by  it»  chiurter  or  by  any 
law  of  this  state,  the  right  of  the  company  to  appropriate  audi 
lands  shall  be  limited  to  sndi  nse  of  the  same  as  shall  noi^  in 
any  material  degree,  interfere  with  the  practical  naes  to  whidi 
the  company  is  authorized  to  put  such  lands  under  its  charter; 
and  no  such  company  shall  erect  poles,  piers,  abutments,  wires, 
or  other  necessary  fixtures  in  such  dose  proximity  to  any  other 
line  of  magnetic  telegraph  authorized  by  law  to  be  conBtraeted 
as  to  interfere  mechanically  with  the  practical  working  of  sudi 
telegraph. 

''Sec.  3459.  The  right  of  such  company  to  use  lands  held  by 
a  railroad  company,  for  the  permanent  structures  of  suc^  tde- 
graph,  shall  be  limited  to  the  land  which  lies  wilhin  fire  feet  of 
tiie  outer  limits  of  the  right  of  way  of  the  railroad  company, 
where  it  is  practicable  to  erect  the  line  within  those  limits; 
when  ^^  the  company  seeks  to  appropriate  lands  that  lie  beyond 
those  limits,  its  petition  must  set  forth  the  facts  showing  that 
it  is  impracticable  to  erect  such  line  within  said  limits,  and 
designate,  either  by  a  survey  and  map,  or  by  reference  to  monu- 
ments, or  by  other  means  of  easy  identification,  the  plaoe  or 
places  where  the  company  seeks  to  establish  the  line ;  the  probate 
court  shall,  in  all  instances,  determine,  if  it  be  controyerted  by 
the  railroad  company,  whether  the  erection  of  the  line  at  the 
place  or  places  designated  will,  in  any  material  degree,  interfere 
with  the  practical  uses  to  which  such  railroad  company  is  author- 
ized to  put  such  land;  and  if  the  court  is  satisfied  that  it  will 
so  interfere,  it  shall  reject  the  petition,  or  require  the  structure 
to  be  erected  at  such  other  place  or  places  as  the  court  shall 
direct;  but  nothing  in  this  chapter  shall  be  so  construed  as  to 
authorize  any  company  to  appropriate  the  use  of  the  trac^  or 
rolling-stock  of  any  railroad  company  for  the  purpose  of  trans- 
porting poles,  materials,  or  the  employes  of  such  telegraph  com* 
pany,  or  for  any  other  purpose  whatever." 

^'Sec  3461.  When  any  lands  authorized  to  be  appropriated 
to  the  use  of  a  company  are  subject  to  the  easement  of  a  street^ 
alley,  public  way,  or  other  public  use,  within  the  limits  of  any 
city  or  village,  the  mode  of  use  shall  be  such  as  shall  be  agreed 
upon  between  the  municipal  authorities  of  the  dty  or  village 
and  the  company;  and  if  they  cannot  agree,  or  the  municipal 
authorities  unreasonably  delay  to  enter  into  any  agreement,  tlie 
probate  court  of  the  coimty,  in  a  proceeding  instituted  for  the 
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inipoie,  flhiill  diiect  in  what  mode  sodi  tdegispli  line  ehall  be 
onstnieted  along  each  street,  >U^7>  ^^  public  waj^  wo  as  not  to 
acommode  the  pubUc  in  the  nee  of  the  '^  same;  bnt  nothing 
a  this  section  shall  be  so  oonstraed  as  to  authorize  any  munici- 
ol  corporation  to  demand  or  receive  any  compensation  for  the 
Be  of  a  streety  alley,  or  pnblic  way  beyond  what  may  be  neces* 
Euy  to  restore  the  payement  to  its  former  state  of  nsefolness.^ 

It  may  be  obserred  at  tiie  onteet  that  the  effect  of  section 
471  is  to  place  telephone  ocanpanies  aa  the  same  footing  as 
elegraph  companies,  so  that  when  the  latter  kind  of  company 
I  mentioned  in  the  other  sections  of  the  statute,  the  former 
I  also  included.  And  that,  nnd^  sections  3454  and  3461-1, 
ompanies  of  either  kind,  when  created,  obtain  from  the  state 
Eai^ehises  to  construct  and  maintain  their  lines,  from  point  to 
oint,  upon  and  along  any  public  road  or  highway,  and  across 
ny  of  the  waters  within  ibe  state,  by  the  erection  of  the  neces- 
ary  fixtures^  including  posts,  piers,  and  abutments  necessary 
Off  sustaining  the  cords' or  wires  for  such  lines,  subject  only  to 
he  limitation  that  the  lines  shall  not  be  so  constructed  as  to 
[Lcommode  the  public  in  the  use  of  the  roads  and  highways,  or 
ndanger  or  injuriously  interrupt  navigation.  In  order  that 
ach  companies  may  fully  enjoy  the  franchises  thus  granted 
hem  by  the  state,  they  are  dotiied,  by  section  3456,  with  the 
uthority  to  appropriate  any  lands  of  individuals  or  corporations 
bat  are  deemed  necessary  by  the  companies  for  the  erection  and 
oaintenance  of  their  poles,  piers,  abutments,  wires,  and  other 
.pplianoes,  and  the  right  of  way  over  adjacent  lands  sufficient 
o  enable  them  to  construct  and  repair  their  lines.  But  this 
ight  of  appropriation  of  private  property  for  the  use  of  such 
iompanies  is  subject  to  certain  limitations  prescribed  in  the  sub- 
equent  sections^  one  of  which,  contained  i^  section  ^^  3457, 
orbids  the  appropriation  or  use  by  such  company,  without  the 
owner's  consent,  of  any  yard  or  incloeure  within  which  an  edifice 
B  situated,  or  the  erection  of  any  pole  or  structure  so  near  to 
j[iy  edifice  as  to  occasion  injury  or  risk  of  injury  thereto,  or 
o  that  it  will  injure  or  destroy  any  fruit  or  ornamental  tree. 
Lnother  limitation,  which  is  contained  in  section  3458,  restricts 
he  right  of  the  company  in  the  appropriation  of  lands  held 
»y  another  corporation  to  such  use  of  the  same  as  will  not  in 
ny  material  degree  interfere  with  the  practical  use  which  the 
•ther  corporation  is  authorized  by  its  charter  to  make  of  such 
ands ;  and  it  forbids  the  construction  of  the  company's  line  in 
och   dose  proximity   to  another   such  line  aa  to  interfere. 
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mechanically,  with  flie  practical  workiiij^  of  the  latter.  By 
tion  8469  a  reetriction  is  imposed  cm  the  right  of  appropriatioD 
of  property  held  by  railroad  companies^  to  the  eflFect  that  there 
shall  not  be  taken  for  any  permanent  structure  any  part  of  ite 
railroad  right  of  way  that  lies  more  than  fire  feet  from  its  enter 
limits^  where  it  is  practicable  to  construct  the  telephone  cr  tele- 
graph line  within  those  bounds;  and  if  it  be  daimed  that  is 
impracticable,  Vbe  appropriation  petition  murt  state  the  facts 
showing  it  to  be  so.  When  the  petition  is  controverted,  the  pro- 
bate court  is  required,  in  all  instances,  to  determine  whether 
the  line  at  the  place  proposed  will,  in  any  material  degree,  inte^ 
fere  with  the  practical  uses  which  the  railroad  company  ii 
authorised  to  make  of  its  right  of  way,  and  if  satisfied  it  will  so 
interfere,  the  court  is  empowered  to  reject  the  petition,  or  to 
require  tiie  tdephone  poles  or  structures  to  be  erected  at  tnA 
other  place  or  places  as  the  court  may  direct.  It  may  be  weQ 
to  notice  here  tiie  nature  of  the  power  conferred  on  the  x^obtte 
'^  court  by  this  provision  of  the  statute;  for  it  is  obvioos  that 
it  is  not  different  in  nature  from  the  power  conferred  bj 
section  8461.  It  is  essential  that  the  rights  of  the  two  corpoRp 
tions,  each  holding  separate  franchises  from  the  state,  with  re- 
spect to  the  uses  which  each  are  claiming  of  the  same  propertr, 
should  be  so  adjusted  that  both  may  be  able  to  carry  out  the 
purposes  of  their  creation,  and  neither  defeated  in  their  objects 
by  the  conduct  of  the  other.  To  accomplish  that  result,  some 
impartial  tribunal  must  be  clothed  with  the  power  to  bear  and 
determine,  on  proper  application,  what  mode  of  use  by  each 
company  of  the  same  property  will  enable  both  companies  to 
carry  on  their  business  without  obstruction  by  the  other.  Where^ 
it  may  be  asked,  could  that  power  be  more  appropriately  lodged 
than  in  the  tribunal  in  which  the  appropriation  proceeding  is 
had  ?  And  can  it  be  any  the  less  judicial  in  its  nature  because 
exercised  by  the  court  in  the  first  instance,  than  it  would  be  if 
resort  were  had  to  a  court  of  equity  to  settle  the  dispute,  after 
actual  confiict  between  the  two  companies  had  arisen  ?  If  it  ii 
a  judicial  function  to  direct  where  the  poles  of  a  telephone  line 
shall  be  placed  in  order  to  prevent  interference  with  the  proper 
use  of  a  railway,  ^t  must  be  equally  so  to  direct  the  mode  of  con- 
struction of  the  line  in  other  respects  so  as  to  accomplish  the 
same  result,  or  so  as  to  avoid  unnecessary  obstruction  to  the  use 
of  a  public  street  It  may  be  said  that  the  proceeding  under  this 
provision  of  the  statute  does  not  involve  the  ezercLse  of  any 
supervisory  or  administrative  power  belonging  to  municipal 
authorities.    Neither  does  that  under  section  3461.    That  section 
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makes  proyiaiaii  for  all  faither  appropriation  proceedings  iluit 
are  necessary  to  the  complete  enjoyment  by  the  companies  of 
their  ®^  franchiBeSy  by  authorizing  the  condemnation  of  Hm 
easements  appurtenant  to  property  abutting  on  the  public  streets 
and  waysy  the  owners  of  which  are  entitled  to  compensation  for 
the  new  burden.    And  then  follows  the  provision  in  question^ 
designed,  evidently^  to  furnish  a  competent  tribunal^  and  provide 
a  method  of  procedure  for  the  adjustment  of  any  controversy 
between  the  company  and  the  municipal  authorities  in  regard 
to  the  mode  of  constructing  the  companies'  lines  in  the  streets  ^ 
that  being  the  only  remaining  step  necessary  to  enable  the  com- 
pany to  enter  upon  the  full  use  of  its  franchises.    The  provision 
is  that  ''the  mode  of  use''  of  the  streets  ''shall  be  such  as  shall 
be  agreed  upon  between  the  municipal  authorities  of  the  city  or 
village  and  the  company;  and  if  they  cannot  agree,  or  the  munic- 
ipal authorities  unreasonably  delay  to  enter  into  any  agreement, 
the  probate  court  of  the  county,  in  a  proceeding  instituted  for 
the  purpose,  shall  direct  in  what  mode  such  telegraph  line  shall 
be  constructed  along  such  street,  alley,  or  public  way,  so  as  not 
to  incommode  the  public  in  the  use  of  the  same;  but  nothing 
in  this  section  shall  be  so  construed  as  to  authorize  any  munic- 
ipal corporation  to  demand  or  receive  any  compensation  for 
the  use  of  a  street^  alley,  or  public  way,  beyond  what  may  be 
necessary  to  restore  the  pavement  to  its  former  state  of  useful- 
ness."   This  is  practically  a  provision  for  an  appropriation  pro- 
ceeding against  the  municipaliiy,  and  it  is  the  only  proceeding 
of  that  nature  that  is  necessary  against  the  municipal  body  in 
order  to  enable  the  company  to  make  the  needed  uses  of  its 
streets.    It  will  be  noticed  that  it  is  not  the  right  to  use  the 
streets  that  ismade  the  subjectof  agreement  between  the  company 
and  the  municipal  authorities,  or  of  determination  by  the  ®^ 
court    That  right,  as  has  been  seen,  is  granted  to  the  company 
directly  by  the  legislature,  and  it  is  not  made  to  depend  upon  any 
consent  or  agreement  on  the  part  of  the  municipality.    It  is  only 
the  mode  of  such  use  that  becomes  the  subject  of  agreement 
or  judicial  determination.    The  power  of  eminent  domain  re- 
siding in  the  state,  it  has  been  held,  under  our  present  con- 
stitution, is  committed  to  the  control  of  the  general  assembly 
by  the  grant  of  legislative  power,  and  it  may  be  exercised  by 
that  body  directly,  or  by  agencies  like  private  corporations,  in 
sach  manner,  under  such  conditions,  and  through  such  tribimals 
having  capacity  to  receive  the  jurisdiction,  as  may  be,  by  legis- 
lative enactment  provided;  subject,  however,  to  the  constitu- 
tional requirement  that  the  property  taken  be  for  a  public  use. 
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•nd  to  the  cousUtiiliuiial  gnsnuitj  of  compensafioii  for  priTafie 
property  so  taken.  A  municipal  corporation,  thongh  holding 
the  fee  in  its  streets,  has  no  priTate  proprietary  right  or  interest 
IB  them  which  entitles  it  to  compensation,  nnder  the  gdh- 
stitntion,  when  they  are  snhjected  to  an.  authorized  additional 
burden  of  a  public  nature:  Lewis  on  Eminent  Domain,  sec  119. 
Being-  charged  with  a  public  duty  only,  with  respect  to  the 
streets  under  its  control,  including  that  of  keeping  them  in  re- 
pair, the  compensation  it  is  allowed  to  demand  or  reoeive  for  the 
use  of  its  streets  by  a  telephone  company  is  expressly  limited, 
by  the  proTision  of  the  statute  under  consideration^  to  ''^what 
may  be  necessary  to  restore  the  pavement  to  its  former  state  of 
usefulness,**  where  it  is  disturbed  in  the  constmction  of  fbe 
company's  lines.  This  compensation,  not  being  for  any  prirate 
property  taken,  may,  without  interfering  with  any  constitutioDal 
restraint,  be  assessed  by  the  court,  without  a  ^*  jtur.  Nor  can 
there  be  any  doubt  tluit  the  use  of  property  and  of  highways 
for  the  legitimate  purposes  of  a  telephone  or  telegraph  company 
is  a  public  use  within  the  purview  of  the  constitution,  nor  that 
the  occupation  of  streets  for  those  uses  is  consistent  with  their 
original  design.  Indeed,  such  companies  haye  become  indis- 
pensable business  and  social  agencies,  which  materially  relicTe 
the  public  highways  from  use  by  the  ordinary  methods  of  traTel, 
thus  contributing  to  their  convenience  and  safety.  The  statute 
contemplates  that  if  the  mode  of  using  the  public  ways  of  cities 
and  villages  by  telephone  companies  were  left  entirely  to  agree- 
ment between  the  council  and  company,  the  franchise  of  the 
latter  might  be  made  unavailable  by  the  refusal  of  the  former 
to  negotiate  with  the  latter,  or  by  bona  fide  disagreement  of  tiie 
parties,  a  contingency  not  imlikely  to  occur;  and  hence  the 
necessity  for  the  provision  of  section  3461,  now  in  question,  by 
which  jurisdiction  is  conferred  on  a  competent  court  to  deter- 
mine the  mode  of  such  use  by  an  order  binding  on  both  parties. 
Wliether  that  provision  be  considered  as  strictly  a  part  of  the 
system  established  for  making  appropriations  by  such  companies 
under  the  power  of  eminent  domain,  or  as  incidental  and  auxil- 
iary thereto,  it  calls  for  the  exercise  of  judicial  functions  of  the 
same  general  nature. 

The  contention  of  those  who  contest  the  constitutionality  of 
this  statutory  provision  is,  that  the  proceeding  authorized  by 
it,  though  not  nominally  so,  is  in  reality  an  appeal  from  the 
action  of  the  municipal-  council,  a  purely  legislative  body,  the 
purpose  of  which  la  to  invoke  the  exeidse  of  powera  hj  the 
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court  of  the  same  legialatiYe  character  as  those  that  have  been 
exercised  by^  and  properly  i>ertaiix  to^  the  ^  council.  This  is 
an  incorrect  Tiew  of  the  statute.  The  proceeding  is  not  an 
appeal  from  the  council,  either  in  substance  or  form.  An 
appeal  is  the  remoTsl  of  a  cause  or  matter  from  an  inferior  juris- 
diction after  its  dedsion  to  a  superior  jurisdiction  for  retrial  on 
its  merits;  and  a  proceeding  in  a  superior  jurisdiction  cannot, 
with  any  propriety,  be  called  an  appeal  where  the  cause  or  matter 
involved  waa  not  before  any  inferior  tribunal  or  body.  No 
action  of  the  council^  nor  any  matter  within  its  cognizance,  is 
brou^t  before  the  prohate  court  by  the  proceeding  therein 
under  the  statute,  for  review  or  reconsideration.  The  council  is 
given  no  power  to  direct  in  what  mode  the  lines  of  a  telephone 
oompany  shall  be  constructed  in  the  streets  of  the  municipaliiy. 
Its  sole  province  is  to  come  to  an  agreement  with  the  company  in: 
ttegard  to  the  mode  of  using  the  streets  by  the  company.  The  mak- 
ing of  such  agreement  between  the  partiesis  not  involved  in  the 
proceeding  instituted  in  the  court,  nor  is  its  action  in  that  re- 
gard in  any  way  invoiced.  The  jurisdiction  conferred  on  the 
court  is  to  determine  the  controversy  hetween  the  disputant  coi- 
porations,  arising  from  ihdr  disagreement  or  failure  to  agree, 
by  an  order  binding  on  both,  directing  in  what  mode  the  telephone 
lines  shall  be  constructed  in  the  streets  and  alleys,  ^  as  not  to 
incommode  the  public  in  the  use  of  the  same.  The  method  of 
caUing  this  jurisdiction  into  exercise  is  not  by  appeal,  and  could 
not  be  so,  for  the  reason  already  given,  but,  in  the  language  of 
statute,  is  by  an  original  ^proceeding  instituted  for  that  pur- 
pose." The  institution  and  prosecution  of  a  legal  proceeding 
in  a  court  plainly  comprehends  the  filing  of  a  proper  complaint, 
process  for  bringing  the  necessary  parties  into  court,  and  judicial 
inquiry  according  ®*  to  the  usual  rules  and  practice  of  courts, 
^nd  this  fact  alone  of  conferring  on  a  judicial  tribunal  in  the 
first  instance  the  power  to  act  in  a  given  matter  is  of  controlling 
importance  in  giving  judicial  character  to  the  nature  of  the 
power;  though  that  is  not  necessarily  a  conclusive  test,  for,  if 
it  were,  the  existence  of  a  statute  would  establish  its  validity ; 
but  it  is  decisive,  in  that  respect,  unless  it  is  reasonably  certain 
that  the  power  belongs  exclusively  to  the  legislative  or  executive 
diqiartmenL  This  court,  in  State  v.  Harmon,  31  Ohio  St.  250, 
259,  approved  of  that  principle,  as  stated  by  Selden,  7.,  in 
Cooper's  Case,  £2  IT.  Y.  84,  as  follows :  '"The  principle  .... 
obviously  is,  that  where  any  power  is  ccmferred  upon  a  court 
of  justice,  to  be  exercised  by  it  as  a  court,  in  the  manner  and 
with  the  formalities  used  in  its  ordinary  proceedings,  the  action 
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of  such  court  is  to  be  regarded  as  judicial^  irreepectiTe  of  flie 
original  nature  of  the  power.  The  l^islature,  by  Gonfening 
any  particular  power  upon  a  court,  Yirtually  declares  that  it 
considers  it  a  power  which  may  be  most  appropriately  exerciaed 
under  the  modes  and  forms  of  judicial  proceedings." 

In  this  important  feature  our  statute  is  the  opposite  of  the 
Connecticut  statute  whidi  was  held  unconstitutional  by  flie 
supreme  court  of  that  state  in  Appeal  of   KorwaUc  St.  Rj. 
Co.   (decided  July  18,  1897),  69  Conn.  676,  37  AtL   1080, 
88  Atl.  708,  which  is  dted^  and  chiefly  relied  on  by  the  plain- 
tiff in  error  to  sustain  its  position  wifli  respect  to  the  lUTalidify 
of  our  statute.    The  statutory  provisions  considered  in  that  case 
are  embraced  in  two  sections,  one  of  which  was  passed  in  1893 
and  the  other  in  1895.    The  former  provides  that  when  any  * 
street  railway  company  desires  to  lay  its  tracks,  or  any  additional 
tracks,  in  the  streets  of  any  city,  town,  or  borough,  it  shall  make 
and  submit  a  plan  for  laying  its  trades,  etc.,  to  the  mayor  and 
common  council  of  the  city,  the  selectmen  of  the  town,  or  warden 
or  burgesses  of  the  borough,  who  may  adopt  the  same,  or  ^'make 
such  modifications  therein  as  they  deem  proper'';  and  that  ^h» 
such  company  shall  construct  such  railway  or  lay  additional 
tracks''  in  the  streets  of  such  city,  town,  or  borough  except  in 
accordance  with  a  plan  approved  by  such  local  authorities. 
The  section  contains  the  further  provision  that  ''the  refoaal  or 
neglect  of  any  such  local  authoriiy  to  notify  said  company  of 
its  decision  (on  the  company's  application,  within  a  specified 
time)  shall  be  deemed  to  be  a  refusal  to  approve  and  accept 
said  plan  as  presented  by  said  company."    ^'he  section  adopted 
in  1895  provides  that,  when  the  local  authorities  named  in  the 
former  section  shall  make  or  render  any  decision  or  order  witih 
respect  to  any  matter  relating  to  any  street  railway  within  their 
jurisdiction,  the  company  may  appeal  therefrom  to  the  superior 
court,  or  a  judge  thereof,  ''and  said  court  or  judge  shall  make 
such  order  in  reference  to  said  matter  appealed  from  as  may 
by  it  or  him  be  deemed  equitable  in  the  premises.''     Then 
follows  the  further  provision  that  whenever  the  local  authorities 
named  in  the  sjct  of  1893,  above  referred  to,  shall  thereunder 
'Hbe  deemed  to  have  refused  to  approve  or  accept  any  plan  pre- 
sented by  any  street  railway  company,  said  street  railway  com- 
pany shall  have  a  like  right  of  appeal  therefrom  to  said  superior 
court  or  any  judge  thereof;  and  said  court  or  judge  shall  have 
the  same  powers,  with  reference  to  said  plan  and  the  acceptance 
or   modification    thereof,    that    said    municipal  ^®  authorities 
would  have  had  under  the  provisions  of  said  ac^  and  may  malr^ 
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ill  such  orders  with  reference  thereto  as  may  be  deemed  equi- 
table.^' Perhaps  it  may  aid  somewhat  in  arriving  at  a  clearer 
inderstanding  of  the  decision  in  the  Connecticut  case  referred 
'x>,  to  notice  here  that  the  act  of  1895  provides  for  appeals  in 
TWO  distinct  classes  of  casesi  and  that  the  powers  conferred  on 
ihe  court  or  judge  by  the  respective  appeals  are  somewhat  differ- 
mt.  It  first  provides  for  appeals  from  any  order  or  decision 
nade  or  rendered  by  the  municipal  authorities,  on  the  railway 
xxmpauy's  application,  and  the  power  conferred  on  the  court  or 
[ndge  in  that  class  of  cases  is  simply  to  make  such  order  in  the 
natter  so  appealed  from  as  the  court  or  judge  may  deem  equi- 
table; then  it  makes  separate  provision  for  appeals  from  the 
neglect  or  refusal  of  the  municipal  authorities  to  act  upon  the 
application  of  the  railway  company  within  the  required  time, 
and  in  cases  of  that  kind  it  is  provided  that  the  court  or  judge 
^'ahall  havethe  same  powers  that  the  municipal  authoiitieswould 
have  had''  under  the  statute  of  1893.  It  is  this  last  provision, 
and  that  alone,  by  which  it  was  attempted  to  confer  on  the  court 
or  jndge  all  the  powers  of  the  municipal  council,  that,  in  the 
opinion  of  the  supreme  court  of  Connecticut,  made  the  functions 
of  the  appellate  court  or  judge  so  essentially  and  distinctively 
legislative  as  to  render  that  provision  invalid. 

The  other  provisions  of  the  statute,  including  that  providing 
for  appeals  in  the  other  class  of  cases,  that  is,  from  orders  and 
decisions  made  and  rendered  by  the  council,  in  regard  to  which, 
as  above  shown,  the  statute  does  not  purport  to  confer  on  the 
appellate  court  or  judge  the  powers  of  the  council,  but  limits 
the  ^^  jurisdiction  to  the  making  of  such  orders  as  shall  be 
deemed  equitable,  were  held  valid,  and  an  appeal  of  that  kind 
sustained,  in  Central  Sy.  etc.  Co.'s  Appeal,  67  Conn.  197,  35 
Atl.  32.  This  case  was  not  overruled  by  the  later  case  of 
Norwalk  St  By.  Co.'s  Appeal,  69  Conn.  576,  37  Ati.  1080,  38 
AtL  708,  but  was  distinguished.  In  that  part  of  the  opin- 
ion in  the  last  case  which  distinguishes  the  former  one,  the 
provision  of  the  statute  for  appeals  from  orders  and  decisions 
of  file  municipal  council,  and  the  power  thereby  conferred  on 
the  court  or  judge,  are  referred  to  as  follows :  ^'The  act  of  1895 
provides,  among  other  things,  that  an  aggrieved  person  might 
appeal  from  an  order  made  by  a  municipal  council  in  pursuance 
of  the  act  of  1893;  that  such  appeal  should  be  by  petition  to  the 
courts  which  should  specifically  state  the  portion  of  the  order 
appealed  from,  and  the  reasons,  and  be  served  on  the  council^ 
and  that  such  appeal  should  be  tried  by  the  court,  and  ap« 
propriate  judgment  rendered.''    Then  the  learned    judge,  af* 
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ter  giving  ibe  RaaaiiB  for  BnntniniTig  that  proTiaion  of  &b  stat- 
ute and  the  appeal  taken  nnder  it  in  the  fonner  cage,  prooeeds 
to  Btate  the  difEeienoe  in  the  pronaion  in  queetion  anthorizing 
appeals  when  theie  ie  a  refusal  of  the  council  to  act»  and  in  the 
nature  of  the  power  it  purports  to  confer  on  the  appellate  c^uzt 
or  judge,  as  follows:  '3nt  the  act  of  1895  goea  further,  and 
contains  an  additional  piOTiaiony  which  is  not  fairly  suficeptible 
of  being  construed  as  merely  providing  for  a  proceas  to  bring 
into  action  the  judicial  power  of  the  court,  and  which,  without 
any  action  by  a  municipal  council  other  than  a  failoie  to  act 
within  a  limited  time,  purparts  to  transfer  to  the  court  all  the 
powers  conferred  on  municipal  cosndla  by  the  act  of  1893.    Tha 
^  distinction  between  the  two  provisions  of  the  act  is  vitaL" 
So  that  the  real  ground  of  that  decision,  holding  invalid  the 
statutory  provision  there  in  question,  is  liiat  its  puipoae  was 
to  transfer  to  the  appellate  tribnnd,  ta  be  ^nrcised  by  it,  all 
the  legislative  and  adnunistrative  powers  of  the  municipal  ooun- 
cil  over  the  subject  matter  of  the  iqipaaL    That  principle  has 
no  application  to  our  atatnta;  for,  as  haa  been  henetofore  afaown, 
the  proceeding  anthonied  by  it  ia  in  no  aenae  a  substitution  ol 
the  court  for  tiie  municipal  council,  nor  in  the  nature  of  an 
appeal  from  that  body,  ncr  does  it  tEanafer  ta  the  courts  to  be 
exerciaed  hj  it,  any  power  primarily  conferred  on  that  body, 
nor  purport  to  do  so.    And,  furthennoiie,  whether  the  distino- 
tion  made  in  the  Oonneetiout  ease  between  the  dififeieat  pro- 
visions  of  the  statute  theore  eoDsidered  be  aubstantial  ttr  nol^ 
it  is  clear  the  proceeding  under  each  pioviaion  is  strictly  an  ap- 
peal, in  the  appropriate  aenae  of  tiiat  term,  from  a  legislative 
body,  on  matters  originally  oommitted  to  ii^  whioh  of  itself  ia 
a  feature  of  controlling  influence  in  fixing  tike  legislative  <diai- 
acter  of  the  power  oonf  eraed,  and  which  ia  wholly  ladung  in  our 
statute. 

The  reaaonable  limitB  of  an  opinion,  already  enlarged,  will  not 
permit  a  review  of  all  the  caaes  cited  by  oounsel  for  tiie  plain- 
tiff in  error.  We  have  carefully  esaanined  them  all,  and  find 
none  of  them  more  directly  in  point  than  the  one  juat  noticed, 
and  none,  we  believe,  are  claimed  to  be  aa. 

^'It  ia  certainly  clear  aa  a  general  rule,''  aaya  SeMen,  J.,  in 
Cooper'a  Case,  22  N.  Y.  84^  ^tfaat  whenever  the  law  confers  a 
right,  and  authorizea  an  application  to  a  court  of  justice  to  en- 
force that  right,  the  proceedings  upon  such  an  applicaticm  are 
to  be  regarded  as  of  a  judicial  nature.''  It  ia  competent  for  the 
atate,  *^  through  its  legislative  department,  to  grant  to  tele- 
phone and  telegraph  companies  organised  uud^  ita  authority. 


Jan,  1901.]    Zanssvillb  v.  Zanssyille  Tsl.  Bxa  Co*         7S7 

ihe  right  to  construct  their  lines  in  the  streets  of  municipalities, 
and  in  the  present  instance  the  grant  was  so  made.  The  in- 
ability or  failure  of  the  council  to  come  to  an  agreement  with 
the  company  in  regard  to  the  mode  of  using  the  streets  for  that 
pxixpose  practically  amounts  to  a  denial  of  the  company's  right, 
the  remedy  for  the  enforcement  of  which  is  that  provided  by 
flection  3461  of  the  Bevised  Statutes.  The  administration  of 
that  remedy  does  not  involve  the  exercise  of  any  continuing 
eapervisory  powers  over  the  municipal  or  telephone  corporation, 
nor  the  adoption  or  execution  of  administrative  regulations  for 
the  government  of  either,  but  consists  of  an  order  made  by  the 
court  in  the  usual  manner  of  l^al  proceedings,  after  a  hearing 
of  the  all^ationa  and  evidence  of  parties  who  are  brought  be- 
fore the  court  by  proper  process. 

It  is  necessary,  no  doubt,  to  specify  in  the  order,  with  rea- 
sonable certainty,  the  mode  of  construction  of  the  company's 
lines,  so  that  they  will  not  incommode  the  public  in  the  use  of 
the  streets;  and  it  is  true  that  an  order  of  that  nature  can  only 
be  perf ormed,  or  its  execution  enforced  in  the  future.    But  while 
orders  of  that  description  may  be  infrequent,  they  are  not  un- 
known to  the  courts.    In  Pennsylvania  v.  Wheeling  etc.  Bridge 
Co.,  13  How.  518,  626,  the  court,  after  the  examination  of  plana 
submitted,  and  the  hearing  of  expert  and  other  evidence,  en- 
tered its  order  directing  the  defendant  to  so  change  the  con- 
struction of  its  bridge  over  the  Ohio  river,  according  to  cer- 
tain detailed  plans  and  specifications  therein  set  forth,  as  not 
to  obstruct  the  navigation  of  the  river.    And  other  instances  of 
like  ^^  orders  and  decrees  of  courts  may  be  foimd  in  the 
books.    The  case  of  Canada  ITorthem  By.  Co.  v.  International 
Bridge  Co.,  7  Fed.  653,  was  a  proceeding  in  a  federal  court 
under  an  act  of  Congress  which  ^'authorized  the  construction 
and  maintenance  of  a  bridge  across  the  Niagara  river  by  the 
International  Bridge  Company,  and  provided  that  'all  railway 
companies  desiring  to  use  said  bridge  shall  have  and  be  entitled 
to  equal  rights  and  privileges  in  the  passage  of  the  same,  and 
in  the  use  of  the  machiuery  and  fixtures  thereof,  and  of  all  the 
appurtenances  thereto,  under  and  upon  such  tains  iind  condi- 
tions as  shall  be  prescribed  by  the  district  court  cf  the  United 
States  for  the  northern  district  of  New  York,  upon  hearing  the 
allegations  and  proofs  of  the  parties,   in  case  they  shall   not 
agree.'    The  Canada  Southern  Bailway  Company  subsequently 
presented  their  petition  under  this  act  to  the  district  court  of 
the  United  States  for  the  northern  district  of  New  York,  and 

alleging  that  it  had  never  been  able  to  agree  with  the  Inter- 
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national  Bridge  Company  npon  the  amonnt  of  compensatiaa 
which  it  should  pay  for  the  nae  of  each  bridge,  prayed  the  court 
to  determine  and  prescribe  the  terms  and  conditions  upon  idiidi 
it  might  nae  the  said  bridge,  together  with  the  machineiy,  fix- 
tares  and  approaches.''  Tbd  jurisdiction  of  the  court  was  called 
in  question  on  the  ground  that  the  power  which  the  statote 
attempted  to  confer  on  the  court  was  l^islative,  and  not  ju- 
didaL  But  the  court  held  that:  ''A  determination  by  m  court, 
under  the  authority  of  a  statutory  enactment,  in  a  case  of  dis- 
agreement, of  the  terms  and  conditions  upon  which  a  raflway 
company  diould  be  entitled  to  the  use  of  a  bridge  and  its  ap* 
purtenancei^  after  hearing  the  allegations  and  proofs  of  fbe 
parties^  is  not  an  improper  exercise  of  *^  ^he  judicial  funo- 
tions;  that  it  is  no  less  the  exercise  of  a  judicial  function  to 
prescribe  a  rule  of  conduct,  or  protect  tiie  exerciee  of  a  right 
during  a  future  period,  than  it  is  to  determine  whether  the 
right  has  been  invaded  in  the  past;  and  that,  when  a  statute 
refers  the  question  of  the  conditions  upon  which  an  easement 
shall  be  enjoyed  to  a  judicial  tribunal  f(^  decision,  after  hesr> 
ing  the  proofs  and  allegations  of  the  parties,  the  implicati(m  is 
cogent  that  the  decision  shall  proceed  upon  settled  principles  of 
law  and  equity,  and  not  upon  arbitrary  discretion." 

The  necessity  for  the  existence  of  some  tribunal  authorised 
to  hear  and  determine  disagreements  between  municipalities 
and  telephone  companies  with  respect  to  the  mode  of  construe- 
tion  of  the  companies'  lines  in  the  public  streets,  is  appar^t, 
not  only  for  the  protection  of  the  rights  of  the  respectiye  cor- 
porations, but  also  in  the  public  interest,  as  conserratlTe  of 
peace  and  good  order,  and  in  securing  to  the  public  the  fall 
benefit  of  the  service  such  companies  are  designed  to  afiFord,  at 
those  reasonable  rates  which  always  attend  fair  competition. 
And  the  best  consideration  we  have  been  able  to  give  this  case 
has  failed  to  satisfy  us  that  the  power  conferred  on  the  probate 
court  by  the  statutory  provision  in  question  has  been  inap- 
propriately bestowed.  The  argument  to  the  contrary,  thorough 
and  able  as  it  has  been,  at  most  has  served  to  cast  a  doubt  upon 
the  validity  of  the  provision,  but  that  is  not  enough  to  justifj 
the  court  in  holding  it  imconstitutionaL  The  judgment  u 
therefore  affirmed. 

Burket,  Bpear,  and  Davis,  JJ.,  concur, 

Shaucky  0.  J.»  and  Minshall,  J.,  dissent 
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JXTDIGIAL  ACTION.— WHENEVER  A  POWER  IS  CON- 
rXBXtRBD  upon  a  court  of  Justice,  to  be  exercised  by  It  as  a 
souirt  ini  the  manner  and  with  the  formalities  used  In  Its  ordinary 
proceedings,  the  action  of  such  court  must  be  regarded  as  judiciah 
rrespective  of  the  original  nature  of  the  power:  State  ▼.  Noble, 
118  Ind.  850,  10  Am.  St  Rep.  143,  21  N.  E.  244.  Infringement  on 
Jtie  power  of  the  judiciary  by  the  legislature  Is  discussed  in 
Denny  v.  Mattoon,  2  Allen,  361,  79  Am.  Dec.  784. 

THE)  USE  OF  STREETS  AND  HIGHWAYS  for  telephone  and 
idegmph  lines  and  the  right  to  compensation  therefor  Is  the  sub- 
ject of  the  monographic  note  to  Chesapealse  etc.  Tel.  Ck>.  y.  Mac- 
kenJEie,  28  Am.  St  Rep.  229-236.  It  has  been  held  that  a  city  may 
impoBe  as  a  condition  to  laying  a  railway  in  Its  streets  that  the 
company  '  shall  pay  a  certain  amount  annually  into  the  city 
treasury:  Chicago  General  Ry.  OOb  ▼•  Chicago^  176  UL  253,  68  Am. 
at.  Bep.  188^  72  N.  B.  880. 
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Le4  Ohio  8t  188,  69  N.  B.  888.] 

CONFLICT  OP  LAWS  —  ACTION  FOR  WRONGFUL 
DS2ATH.~To  give  a  court  in  Ohio  jurisdiction  of  a  case  brought 
by  an  administrator  of  a  railroad  employe  to  recover  for  his  death, 
caused  by  the  wrongful  act  in  another  state,  it  must,  by  force 
of  tbe  Ohio  statute,  be  shown  that  such  other  state  allows  the 
enforcement  therein  of  tlie  statute  of  Ohio  of  similar  character. 
It  is  not  sufficient  that  the  courts  of  such  other  state  entertain 
actions  for  wrongful  killing  in  another  state. 

CONFLICT  OF  LAWS  — ACTION  FOR  DEATH  BY 
WRONGFUL  ACT.— If  a  statute  of  another  state  gives  to  the 
personal  representative  of  one  killed  by  the  wrongful  act  of  another 
a  cause  of  action  to  recover  In  all  cases  In  which  the  deceased 
could  have  maintained  an  action  had  he  lived,  and  a  later  statute 
regulates  the  liability  of  corporations,  other  than  municipal,  for 
personal  injuries  to  their  employes,  fixes  the  rules  of  evidence 
governing  in  such  cases,  and  provides  that  the  decisions  and  stat- 
utes of  other  states  shall  not  be  pleaded  or  shown  as  a  defense, 
the  two  statutes  must  be  treated  as  in  pari  materia  In  deciding 
whether,  under  the  statute  of  another  state,  the  laws  of  the  first- 
named  state  allow  the  enforcement  in  its  courts  of  the  statute 
of  the  other  state  of  similar  character. 

CONFLICT  OF  LAWS  —  ACTION  FOR  DEATH  BY 
WRONGFUL  ACT.— By  force  of  the  difference  between  the 
statutes  of  Indiana  and  of  Ohio,  the  courts  of  the  latter  state 
have  no  Jurisdiction  to  entertain  an  action  by  the  personal  repre- 
sentative of  an  employ^  against  a  railroad  company,  if  the  injury 
arose  from  the  negligence  of  the  company  in  the  former  state  and 
death  has  ensued. 

Smith  &  Beckwith)  for  the  plaintiff  in  error. 

E.  Lu  Twing  and  Marshall  &  Fraser^  for  the  defendant  in 
error. 
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SPEAB,  J.  A  question  at  the  threshold  of  the  case  ii 
raised  respecting  the  jnrisdictioiL  of  the  Ohio  court  to  entertain 
the  action,  objection  being  made  that,  by  force  of  the  statutes 
of  this  state  and  of  Indiana,  the  courts  of  this  state  may  not 
entertain  an  action  by  the  personal  representative  of  an  em- 
ployi  against  a  railroad  company  where  the  injuiy  aroae  from 
the  negligence  of  the  company  in  the  latter  slate  and  death  has 
ensued.  It  being  conceded  that  the  right  of  action  rests  wholly 
upon  statutory  law,  not  being  authorised  by  the  common  Isw, 
consideration  of  the  question  involved  here  requires  an  examins- 
tion  of  the  statutes  of  the  two  states  bearing  upon  the  subject 

Section  285  of  the  Bevised  Statutes  of  the  state  of  Indians 
leads  as  follows: 

''Sec  285.  [Action  for  death  of  another,  limitation.^  When 
the  death  of  one  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representatives  of  the  former  may  'main- 
tain an  action  therefor  against  the  latter,  if  the  former  migbt 
have  maintained  an  action  had  he  lived  against  the  latter  iat 
an  injuiy  for  the  same  act  or  omission.  This  action  must  be 
e(»nmenoed  within  two  years.  The  damages  cannot  exceed  tea 
thousand  dollars,  and  must  inure  to  the  exclusive  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin,  to  be  distributed  ii 
the  same  manner  as  personal  property  of  the  deceased.'' 

The  title  of  the  Indiana  act  of  March  4,  1893,  known  as  the 
•'employers*  liability  act,'*  is  as  follows: 

^An  act  regulating  liability  of  railroads  and  other  corpora- 
tions, except  municipal,  for  personal  injury  ^^^  to  persons  em- 
ployed by  them,  fixing  the  rules  of  evidence  which  shall  govern 
in  such  cases,  and  providing  that  the  decisions  or  statutes  of 
other  states  shall  not  be  pleaded  or  proven  as  a  defense  in  this 
state;  provided,  further,  that  its  provisions  shall  not  apply  to 
any  injuries  sustained  before  it  takes  effect,  nor  in  any  man- 
ner any  suits  or  legal  proceedings  pending  at  the  time  it  takes 
effect,  and  declaring  an  emergency.  (Approved  ICarch  ^ 
1893.)" 

Then  follow  provisions  specifying  the  conditions  under  whid 
the  employs  may  recover  of  the  company  for  injuries  occasioned 
by  its  negligence,  and,  among  others,  where  the  injury  is  caused 
by  the  negligence  of  any  person  in  the  service  of  the  oompanj 
who  has  charge  of  a  locomotive.  Sections  3  and  4  of  the  ad 
are  as  follows: 

^Sec  3.  The  damages  recoverable  under  this  act  shall  be 
commensurate  with  the  injury  sustained,  unless  death  xesnlti 
from  such  injury,  when,  in  such  case,  the  action  shall  survive 
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and  be  gOYexned  m  all  lespeets  by  {he  law  now  in  force  as  to 
each  actions;  provided,  that  where  any  each  person  reeorers  a 
judgment  against  a  railroad  or  other  corporation,  and  such  cor- 
poration takes  an  appeal,  and,  pending  such  appeal,  the  in- 
jured ]>er8on  dies,  and  tiie  Jndgm^it  rendered  in  the  court  be> 
low  be  thereafter  reversed,  tiie  right  of  action  of  such  person 
ehall  snrviTe  to  his  legal  representatiTe. 

^Sec  4.  In  case  any  raiboad  corporation  which  owns  or 
operates  a  Hne  extending  into  or  throngh  the  state  of  Indiana 
end  into  or  throngh  anotiier  or  other  states,  and  a  person  in  the 
employ  of  snch  corporation,  a  citizen  of  this  state,  shall  be 
injured  as  provided  in  this  act,  in  any  other  state  where  such 
railroad  ^^  is  owned  or  <^erated,  and  a  suit  for  such  injury 
eball  be  brought  in  any  of  the  courts  of  this  state,  it  shall  not 
be  competent  for  such  corporation  to  plead  or  prove  the  decisions 
or  statutes  of  the  state  where  such  person  shall  have  been  in- 
jured as  a  defense  to  the  action  brought  in  this  state." 

Section  6134  of  tiie  Ohio  Revised  Statutes  is  substantially 
similar  to  section  285  of  the  Indiana  statute,  quoted  above,  and 
for  that  reason  need  not  be  reproduced  here. 

It  is  established  law  in  Ohio,  however,  that  section  6184  does 
not  extend  to  wrongful  acts  causing  death  outside  of  this  state, 
and  that  prior  to  the  passage  of  section  6134a  of  the  Revised 
Statutes  no  action  by  an  administrator  for  sucb  cause  could  be 
maintained  in  our  courts.  That  section,  which  was  enacted 
Hay  21,  1894,  reads  as  follows: 

^6184a.  [Right  by  statute  of  other  state,  territory,  or  country 
enforced.]  ¥rhenever  death  has  l^en  or  may  bo  caused  by  a 
wrongful  act,  neglect,  or  default  in  another  state,  territory,  er 
foreign  country,  for  which  a  right  to  maintain  an  action  and 
recover  damages  in  respect  thereof  is  given  by  a  statute  of  sudi 
other  state,  territory,  or  foreign  country,  such  right  of  action 
may  be  enforced  in  this  state  in  all  cases  where  such  other 
state,  territory,  or  foreign  country  allows  the  oiforoem^t  in 
its  courts  of  the  statute  of  ilds  state  of  a  like  character;  but  im 
no  case  shall  the  damages  exceed  tiie  amonnt  authorized  to  be 
recovCTcd  for  a  wrongful  act  or  default  in  this  state,  causing 
death.  Bfery  action  brought  wnder  this  act  where  ibe  deatii 
bas  already  eceorred  diall  be  oooinienoed  within  one  year  from 
tbe  passage  of  this  act;  and  in  all  other  cases,  within  the  time 
l^eseribed  for  the  eonimeneement  of  eadi  ^^  action  by  the 
rtatute  of  soeh  other  state,  territory,  or  foreign  eonntiy.** 

It  is  a^Noent  from  this  section  tiiat  a  condition  to  the  li^ 
to  fludntaxn  nieb  action  in  tiiis  state^  vrtiere  (he  injury  ooeuned 
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in  another  ttato^  ii  ttat  such  state  allowa  the  enforcemeat  d 
the  statute  of  this  state  of  like  ebaiacter;  that  is,  if  I?  tte 
laws  of  such  foreign  state  our  statute  will  be  enf oro^  Id  an  ae- 
tion  based  upon  alleged  death  from  negligence  oocoriiiig  in 
Ohio,  then  a  party  may  maintain  an  action  of  like  chuicier 
here  wheie  injuiy  was  received  in  such  other  state;  otherviie 
not. 

It  is  apparent,  also,  that  if  section  4  of  the  act  of  IndiaBi 
heretofore  quoted  (the  act  known  as  the  employers^  habili^ 
act)  applies  to  this  case,  then  the  statute  of  Ohio  would  not 
be  given  force  in  Indiana,  for  the  specific  provision  is  that  in 
a  suit  brought  by  a  citizen  of  that  state  an  employ^  of  a  nl- 
road  company  operating  a  line  in  that  and  another  Btate^  to 
recover  for  an  injuiy  inflicted  in  such  other  state,  the  coipcHi- 
tion  shall  not  plead  or  prove  the  decisions  or  statutes  of  snd 
state  as  a  defense.  No  such  limitation  upon  the  right  of  d»> 
fense  is  to  be  found  in  any  statute  of  Ohio. 

It  is  insisted  that  this  section  does  not  apply  because  it  re- 
lates to  suits  for  injury  by  the  employ6  only,  and  not  to  miti 
for  death  by  a  personal  representative,  as  the  case  at  bar;  thai 
is,  it  applies  only  to  a  case  of  violation  of  contract  by  tbe  em- 
ployer, and  henoe  is  simply  declaratory  of  the  common  law  tint 
the  law  of  the  place  where  the  contract  is  made  governs.  Bat, 
it  is  further  insisted,  if  this  were  not  so,  that  the  wording  ^ 
our  Oliio  statute  does  not  prevent  our  courts  from  takiiig  jn- 
risdiction  because  the  substance  of  it  is  that  whenever  a  foreign 
state  will  **^  entertain  an  action  for  death  occurring  in  onr 
state,  then,  by  the  clear  provisions  of  sectiDU  6134a,  the  coorti 
of  our  state  will  entertain  like  actions  for  death  caused  in  anch 
other  state.  And  inasmuch  as  section  285  of  the  Indiana  atat- 
ute  and  section  6134  of  our  statute,  each  providing  for  a  case 
of  death,  are  similar,  it  is  clear  that  the  courts  of  that  state 
would  entertain  an  action  for  death  occurring  in  this  state. 

It  is  difficult  to  dissever  these  Indiana  statutes.  They  both 
relate  to  a  recovery  for  an  injury  to  an  employ^  arising  trm 
the  negligence  of  the  company.  .  That  which  gives  a  right  of 
action  to  the  representative  where  the  employ^  does  not  auniw 
gives  such  right  under  circumstances  which  would  have  given 
the  employ^  such  right  had  he  survived,  and  in  no  other.  Tliat 
the  right  of  the  representative  to  maintain  tliC  action  is  predi- 
cated upon  the  right  which  the  injured  person  would  have  bad, 
and  is  no  broader,  is  distinctiy  held  in  Helman  v.  Pittaboig 
etc.  By.  Co.,  58  Ohio  St  400,  60  N.  E.  98'i.  Hence,  in  order 
to  determine  whether  the  representative  would  have  such  ligi^ 
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of  action  against  the  company^  recourse  must  be  had  to  the  em- 
ployers' liability  act  to  determine  what  conditions  must  obtain 
before  the  employ^  oonld  maintain  an  action  had  he  sur- 
Yiyed.  The  two,  therefore,  are  in  pari  materia;  they  go  to- 
gether. This  seems  to  have  been  the  intention  of  the  framers 
of  the  later  act  as  expressed  in  section  3  by  the  provisions  that 
the  right  of  action,  when  death  results,  shall  survive  to  the  rep- 
resentative, and  shall  be  governed  in  all  respects  by  the  law  in 
force  as  to  such  actions  which,  of  course,  includes  section  285. 
And,  taking  both  the  acts  together,  it  seems  plaio  that  the  test 
of  liability  against  the  company  which  the  Indiana  courts  will 
recognize  is  ^^^  found  in  the  Indiana  statute,  and  not  in  any 
Ohio* statute  or  decision.  In  other  words,  Indiana  law  prevails; 
Ohio  law  is  not  considered.  If,  then,  the  later  act  is  to  be  re- 
garded at  all  in  arriving  at  an  understanding  of  the  law  of 
Indiana  in  a  case  of  dea^,  what  warrant  is  there  for  excluding 
section  4  from  consideration?  The  ''suit  for  such  injury,'^ 
specified  in  the  section,  must  mean  any  suit  for  such  injury. 
It  may  be  brought  by  the  employ^  if  he  be  alive,  but  if  not, 
then  his  representative,  under  favor  of  section  285,  may  main- 
tain the  action;  and  if  prosecuted  by  the  injured  employ^  to 
judgment,  and  that  be  reversed,  and  he  die,  then  the  action  will 
survive  to  his  legal  representative.  If  the  claim  of  defendant 
in  error  be  correct,  and  this  section  is  to  be  excluded  from  con- 
sideration in  case  death  has  ensued,  let  us  see  how  it  would  re- 
sult practically.  A  suit  is  brought  direct  by  an  employ^  in- 
jored  in  another  state  through  which  the  interstate  line  passes, 
and  as  to  his  cause  of  action  the  section  will  prevent  the  com- 
pany from  setting  up  any  decision  or  statute  of  the  state  where 
the  accident  occurred  as  a  defense.  Another  suit  for  an  in- 
jury to  another  employ^,  who  by  the  same  negligence  was  killed, 
is  brought  by  his  representative,  and  as  to  such  cause  of  action 
no  inhibition  as  to  defenses  exists.  A  similar  condition  would 
arise  in  case  of  a  trial  of  a  cause  revived  in  the  name  of  the 
representative  after  judgment  in  favor  of  the  employ^  had  been 
reversed.  It  seems  not  reasonable  to  conclude  that  the  law- 
makers of  our  sister  state  intended  any  such  discrimination  as 
between  one  who  is  merely  injured,  and  the  widow  and  next  of 
kin  of  one  who  was  killed  outright 

Nor  is  there  ground  for  saying  that  our  statute,  section  6134a, 
is  satisfied  by  the  mere  entertaining  by  **''*  the  courts  of  an- 
other state  of  a  cause  of  action  for  death  occurring  in  our  state. 
Such  is  not  the  language  of  the  law.    It  is  not  the  entertaining 
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of  the  suit  that  is  stipulated  for,  but  enforcement  of  our  stat- 
ute of  like  character.  This  means  that  it  is  the  law  of  Ohio 
which  the  sister  state  will  enforce;  not  necessarily  the  law  of 
that  state,  for  where  there  is  an  essential  difference,  as  has  al- 
ready been  ported  out,  it  cannot  be  said  that  by  enforcing  their 
own  law  the  court  of  the  other  state  is  enforcing  our  statute. 
Our  statute  rests  upon  the  ground  of  reciprocity  which  is  based 
upon  the  idea  of  comity,  and  the  very  essence  of  reciprocity  im- 
plies that  each  state,  as  to  the  subject  matter,  shall  have  and  en- 
force identical  laws;  not  simply  provisions  which  may  be  in 
many  respects  similar,  but  in  all  essential  particulars  the  same. 
It  seems  to  us  clear  that  the  laws  of  Indiana,  while  they  per* 
mit  the  bringing  of  actions  in  the  courts  of  that  state  to  re- 
cover for  death  occurring  in  another  state,  require  the  determina- 
tion of  the  rights  of  the  parties  by  the  provisions  of  their  own 
laws,  but  do  not  enforce  the  laws  of  the  state  where  the  in- 
jury was  committed. 

Attention  is  called  by  counsel  for  defendant  in  error  to  the 
case  of  Pittsburgh  etc.  Sy.  Co.  v.  Hosea,  152  Ind.  412,  5S 
N.  E.  419.  We  are  unable  to  see  that  the  decision  aids  their 
contention.  It  is  true  the  court  sustained  an  action  against  the 
company  for  death  occurring  in  Kentucky,  but  it  is  equally  troe 
that  the  court  was  guided  by  the  law  of  Indiana  and  enforced 
that  law.  Indeed,  the  reference  to  the  subject  of  Kentacky 
law  in  the  last  paragraph  of  the  opinion  indicates  that  as  the 
counsel  had  not  argued  in  their  brief  whether  the  complaint 
should  be  determined  by  ^^^  the  laws  of  Kentucky  or  of  Indi* 
ana,  they  had  waived  it 

But  if  the  later  act  is  ko  be  wholly  excluded  from  considera- 
tion, a  result  would  seem  to  follow  entirely  fatal  to  the  action, 
although  on  a  different  ground.  The  negligence  complained  ot 
is  that  of  a  locomotive  engineer.  The  deceased  was  a  brake- 
man  of  another  train.  By  the  law  of  Indiana  as  it  stood  be- 
fore the  passage  of  the  employers'  liability  act,  the  engineer  was 
a  fellow-servant  with  the  brakeman;  hence  there  would  be  no 
liability  on  the  company  for  his  acts:  Spencer  v.  Ohio  etc  Ry 
Co.,  130  Ind.  181,  29  N.  E.  915.  So  it  would  appear  that 
plaintiff  below  was  compelled  to  rely  upon  the  act  referred  to  a» 
a  part  of  her  cause  of  action,  and  it  was  relied  upon,  for  we 
find  parts  of  the  act  set  out  in  the  petition. 

The  question  of  jurisdiction  was  properly  made  at  the  trial 
We  are  of  opinion  that,  under  the  laws  of  the  two  states 
applicable  to  the  cause  of  action  of  the  plaintiff  below,  that  ae» 
tion  cannot  be  maintained  in  an  Ohio  court,  and  that  the 
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eonrts  below  erred  in  holding  otherwise.  This  eonelnsion  ren- 
ders it  unnecessary  to  determine  the  other  assignments  of  error 
presented  by  the  record  and  argned  by  counsel.  The  judgments 
below  will  be  reversed,  and  inasmuch  as  the  court  of  common 
pleas  had  not  jurisdiction  to  entertain  the  action,  final  judg- 
ment of  dismissal  will  be  entered  here. 

Shauck,  C.  J.,  Burket  and  Daris,  J  J.,  concur. 


ACTION  FOR  DEATH-CONFLICT  OF  LAWS.-On  the  right  to 
maintain  an  action  in  one  state  for  injuries  causing  the  death  of 
a  person  in  another,  see  Ash  y.  Baltimore  etc.  B.  B.  Co.,  72  Md. 
144,  20  Am.  St  Bep.  461,  10  AtL  643;  Derr  ▼.  Lehigh  YaUey  B.  B. 
Co.,  158  Pa.  St  365,  38  Am.  St  Rep.  848,  27  Atl.  1002;  monographic 
note  to  AttriU  ▼•  Huntington,  14  Am.  St  Bep.  353,  354. 


HENDEBSON-ACHEBT  LITHOQBAPHIO  COMPANY  T. 

JOHN  SHILLITO  COMPANY. 

[64  Ohio  St  236,  60  N.  E.  295.] 

8UBBTYSHIP— IMPLIED  <^  STIPULATIONS— BIGHTS  OP 
8UBETY.— There  is  an  implied  stipulation  in  the  nsual  uncondi- 
tional contract  of  suretyship  tliat  the  principal  will  pay  the  debt 
at  maturity,  and  thus  protect  the  surety,  and  upon  his  failure  to 
do  so,  the  surety  has  the  right  to  comp^  payment  of  the  debt  out 
of  the  principars  estate,  although  the  surety  has  made  no  payment 
before  the  commencement  of  his  suit 

SUBBTYSHIP— BIGHT  OF  JUDGMENT  CBEDITOB.-A 
creditor  is  entitled  to  subject  to  the  payment  of  a  Judgment  re- 
covered on  his  debt  any  securities  placed  by  the  principal  in  the 
bands  of  his  surety  for  its  payment,  or  for  his  indemnity  against 
its  payment 

SUBBrnrSfilP.— THE  bights  of  CBBDITOBS  through 
snbrogation  to  the  remedy  of  the  sureties  can  in  no  case  exceed 
those  of  the  latter.  Until  the  indemnitor's  covenant  has  been 
broken,  or  there  has  been  some  failure  to  perform  it  no  action  can 
be  maintained  thereon  by  either. 

SUBBTYSHIP  —  COVEN  ANTS  OF  INDEMNITY  —  COVE- 
NANTS TO  PAY— DIFFEBENGE  BETWEEN.— There  is  an  essen- 
tial difterence^  in  legal  effect  between  covenants  of  indemnity 
and  covenants  to  pay  or  assume  a  debt  as  to  the  surety's  liability 
tiiereon.  A  right  of  action  acemes  on  thoee  of  tAe  latter  dasB  as 
sooa  as  tbe  debt  matareB  and  Is  uiq«id,  while  thoee  of  the  former 
class  are  not  broken,  and  no  right  of  action  accrues,  until  the  in- 
demnitee has  suffered  a  loss  against  which  the  covenant  runs. 

SUBBTYSHIP  —  JUBISDICTION  TO  BNPOBCB  COVE- 
NANTS OF  INDEMNITY.— Neither  a  court  of  equity  nor  of  law 
jmrMkHuk  to  compel  an  indemnitor  to  perform  his  covenant 
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In  advance  of  the  happening  of  the  contingency  or  event  npoa 
which  by  its  terms  It  ia  to  be  performed. 

SURETYSHIP  —  RBPLBYIN  —  CONTRACT  OF  INDEM- 
NITY—RBMEOY.— A  surety  in  replevin  has  no  remedy,  either  tt 
law  or  in  equity,  upon  a  contract  to  Indemnify  hlni  against  low 
on  account  of  his  suretyship  until  such  loss  occurs,  and  the  defend- 
ant in  replevin  who  recovers  Judgment  against  the  plaintiff  therelB 
Is  In  the  same  position,  although  the  surety  and  the  ludgmeot 
creditor  are  insolvent,  and  the  Judgment  Is  nncoUectlblew 

G.  K  Wald  and  C.  B.  Wilby,  for  the  plaintiff  in  error. 

R.  Ramsey,  Kramer  ft  Kramer,  and  Maxwell  ft  Ramaeyp  for 
the  defendant  in  error, 

*^  WILLIAMS,  J.  There  appears  to  have  been,  at  Oe 
trial,  but  one  substiuitial  controversy  of  fact,  which  was,  whether 
Mr.  Dawson,  the  superintendent  of  the  defendant's  store,  had 
authority  to,  and  did,  enter  into  the  agreement  set  forth  in  the 
petition  in  behalf  of  the  defendant.  The  jury's  determination 
of  that  controversy  adversely  to  the  defendant;^  though  justified 
by  the  evidence,  is  not  necessarily  decisive  of  the  case^  which, 
as  presented  here,  is  reduced  to  an  inquiry  into  the  nature  and 
effect  of  the  agreement  so  made.  The  answer  admits  that  the 
plaintiff,  in  an  action  brought  by  it  against  Belford,  Clarke  i 
Co.,  levied  an  attachment  on  personal  property  of  that  com- 
pany then  in  the  possession  of  the  defendant  here,  of  suffideiit 
value  to  satisfy  the  demand  which  the  plaintiff  was  there  seek- 
ing to  collect;  and  that,  in  the  duo  prosecution  of  that  action 
the  plaintiff  recovered  judgment  for  the  amount  alleged  in  its 
petition  in  this  case.  It  is  also  admitted  that,  while  the  at- 
tachment was  a  subsisting  lien  on  the  property  it  was  replevined 
from  the  officer  at  the  suit  of  the  Book  and  Stationery  Depart- 
ment Supply  Company;  and  that  the  plaintiff  here,  who  was 
made  a  defendant  in  that  suit,  recovered  against  the  plaintiff 
therein  a  judgment  for  damages  for  the  wrongful  replevin  of 
the  properly,  in  an  amount  equal  to  the  judgment  recovered 
in  the  attachment  case.  The  evidence  shows  that,  npon  the 
replevin  of  the  property,  it  was  placed  by  the  plaintiff  in  that 
suit,  in  the  store  of  the  defendant  in  this  case,  for  sale  on  com- 
mission by  the  latter  as  agent  of  the  former,  who,  in  order  to 
obtain  sureties  on  the  replevin  bond,  submitted  to  Mr.  Dawson, 
then  the  superintendent  of  the  defendant's  store,  the  following 
written  proposal : 
«4o  «ja8.  W.  Dawson,  Esq.,  Cincinnati,  0. 

''Dear  Sir:  We  hereby  authorize  you  to  hold  of  the  stock  and 
mdse.  now  in  the  Book  &  Stat'y  Dept  of  the  John  Shillito  Com- 
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pany  00  much  in  amount  aa  will  be  necessary  to  guarantee 
QeoTge  B.  Fox  or  whoBoever  he  may  have  sign  bond,  against  any 
loes  by  being  a  party  to  the  bond  given  or  to  be  given  in  a 
replevin  suit  of  this  company  vs.  The  Henderson-Achert  Co., 
and  to  hold  such  stock  and  mdse.  until  such  time  as  said  Geo. 
B.  Fox  may  notify  you  in  writing  that  he  does  not  desire  any 
farther  guarantee.  Yours  truly, 

'TBOOK  &  STATIONERY  DEPT.  SUPPLY  CO. 

'U  HIOQINS,  Prest*' 

ThiB  proposal  was  accepted,  and  in  pursuance  thereof  George 
B.  Fox  and  another  person  became  sureties  on  the  bond,  whidi 
was  conditioned  that  the  plaintiff  in  the  replevin  suit  would 
duly  prosecute  the  same,  and  pay  all  costs  and  damages  that 
ahonld  be  awarded  against  it.    It  was  admitted  on  the  trial 
that  the  sureties  on  the  replevin  bond,  and  the  plaintiff  in  that 
suit  were,  and  are,  all  insolvent;  and  that  the  defendant  in  this 
action  did  not,  at  the  time  of  its  commencement,  nor  since,  have 
either  property  or  money  belonging  to  the  plaintiff  in  replevin, 
all  having  been  paid  or  turned  over  to  the  latter,  or  according 
to  its  direction,  without  the  consent  of  the  sureties  on  the  bond. 
The  defendant's  contract  of  indemnity  so  entered  into  no 
doubt  inured  to  the  benefit  of  the  sureties  who,  upon  the  faith 
of  it,  incurred  their  obligation  on  the  replevin  bond,  as  fully 
is  if  made  directly  with  them.    And  it  is  the  contention  of 
counsel  for  the  plaintiff  that,  when  its  action  was  commenced, 
it  was  the  right  of  ^^^  the  sureties  to  enforce  performance  of 
that  contract  by  compelling  the  defendant  to  discharge  their 
obligation  on  the  bond,  and  as  that  required  the  satisfaction  of 
the  judgment  recovered  in  the  replevin  suit,  the  plaintiff  is  en- 
titled to  the  same  remedy  through  the  process  of  subrogation, 
aa  here  sought. 

When  not  otherwise  controlled  by  express  agreement,  there  is 
an  implied  stipulation  in  the  usual  unconditional  contract  of 
suretyship  that  the  principal  will  pay  the  debt  at  maturity,  and 
thus  protect  the  surety  by  relieving  him  from  the  burden  of 
his  obligation;  and  upon  failure  to  do  so,  the  latter  had  the 
right  in  equity,  and  now  has  by  statute,  to  compel  payment  of 
the  debt  out  of  the  principals  estate,  though  the  surety  made 
no  payment  before  the  commencement  of  his  suit:  Stump  v. 
Bogers,  1  Ohio,  533;  Sev.  Stats.,  sec  5845.  The  creditor  is 
undoubtedly  entitled  to  subject  to  the  payment  of  a  judgment 
recovered  on  the  debt  any  securities  placed  by  the  principal  in 
the  hands  of  the  surety  for  its  payment,  or  for  his  indemnity 
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against  its  pajmeni    If  fhe  aeciirities  consist  of  tangible  prop* 
erty  that  can  be  reached  by  execution,  process  of  that  natnie  is 
the  appropriate  remedy  for  their  subjection  to  the  satisfaction  of 
the  judgment;  for  the  property,  though  in  the  hands  of  the 
surety,  being  the  property  of  the  principal  debtor,  is  subject 
to  seizure  and  sale  like  other  property  belonging  to  him,  and  its 
application  to  the  payment  of  the  debt  and  the  consequent  dis- 
charge of  the  sure^s  liability  is  in  accomplishment  of  the  pur- 
pose for  which  it  was  placed  in  his  custody.    Where  the  securi- 
ties are  choses  in  action,  counter-bonds  or  mortgagcB  given  by 
the  principal,  for  the  colIecti<xi  of  whidi  and  their  ai^Iication 
to  the  debt  ^^  an  action  becomes  necessarr,  the  surety  may 
resort  to  that  remedy;  and  the  creditor  may  oftentumes  reaA 
property  of  that  nature  in  the  possession  of  the  surety,  without 
the  aid  of  subrogation,  through  a  credit<^s  bill  or  proceedings 
in  aid  of  execution.    But  as  the  money  arising  from  sodi  se- 
curities, howcTer  reached,  property  belongs  to  the  creditor  for 
the  security  of  whose  debt  they  were  int^ided,  equity  will  aid 
him  through  subrogation  to  the  remedies  of  the  surety,  whidi 
may  prove  the  more  effectual,  because  the  creditor  in  that  way 
becomes  entitled  to  whatever  priority  of  right  erists  in  favor 
of  the  surety.    This  doctrine  is  sometimes  said  to  rest  upon  the 
principle  that  a  trust  for  the  benefit  of  the  creditor  attadiea 
to  the  property  eo  instanti  it  is  placed  in  the  possession  of  the 
surety,  the  execution  of  whidi  may  be  enforced  at  the  suit  of 
the  creditor,  the  cestui  que  trust    This  was  held  in  Pendery  v. 
Allen,  50  Ohio  St  121,  33  N.  E.  716,  and  has  been  in  many 
cases,  some  of  which  are  cited  in  the  brief  cf  counsel  for  the 
plaintifT.    In  other  cases  the  doctrine  is  said  to  arise  from  tiiat 
principle  of  natural  equity  which  requires  that  his  property,  in 
whatever  form  it  may  be,  who  is  ultimately  liable  for  the  pay- 
ment of  the  debt,  should  be  primarily  applied  to  that  purpose, 
in  exoneration  of  the  one  who  is  only  secondarily  liable.    Bither 
view  presupposes  that  the  securities  are  placed  with  the  surety, 
and  are  the  property  of  the  principal  debtor.    The  doctrine  has 
been  applied,  however,  where  a  stranger  to  the  debt,  for  a  aufli- 
cient  consideration,  has  agreed  to  assume  and  discharge  tlie  ob- 
ligation of  the  surety.    The  creditor  may  adopt  and  eafoioB 
the  promise,  for  it  is  the  property  of  his  debtor,  and  its  per- 
f  onnanoe  includes  the  payment  of  the  debt    Such  being  its 
purpose,  a  court  ^^^  of  chanoery  will  aee  that  its  design  ia  ful- 
filled: Champion  v.  Brown,  6  Johns.  Ch.  4^06,  10  Am.  Dec:  MS. 
A  distinction  has  been  made  between  cases  of  that  kind  and 
those  where  the  agreement  is  personal  to  the  surety,  for  his  in- 
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diTidiial  indemnity  only,  and  not  for  the  discharge  of  his  lia- 
bility ;  courts  in  cases  of  the  latter  class  holding  that  the  creditor 
acquires  no  equity  to  enforce  the  covenant:  Homer  v.  Savings 
Bank,   7  Conn.  478;  Taylor  v.  Farmers'  Bank,  87  Ky.  398,  9 
S.  W.  240;  Michigan  State  Bank  t.  Hastings,  1  Doug.  (Mich.) 
225,  41   Am.  Dec  549;  Jones  v.  Quinnipiack  Bank,  29  Conn. 
25.     There  are  many  other  authorities  to  the  same  point,  some 
of  wliich  are  cited  in  the  brief  for  the  defendant.    An  attempt 
to  define  the  precise  scope  of  this  distinctioi}  is  a  task  that  need 
not  be  assumed  here  further  than  to  remark  that  it  must  de- 
X>ead,  in  each  case,  upon  the  terms  and  conditions  of  the  cove- 
nant or  contract  oiT  indemnity.    For  while  the  right  of  subroga- 
tion is  not  founded  on  contract,  it  is  well  settled  that  it  may 
be  qnalified  and  controlled  by  express  agreement  of  the  parties; 
and  in  that  respect  their  rights  and  obligations  may  be  what- 
ever, by  their  contract,  they  choose  to  make  thein.    Contracts 
of  that  nature,  like  all  others,  are  to  be  construed  and  enforced 
according  to  the  intention  of  the  parties,  as  derived  from  the 
language  they  have  employed. 

The  contract  between  the  defendant  in  this  action  and  the 
plaintiff  in  the  replevin  suit  was  made  by  the  former^s  accept- 
ance of  the  latter^s  written  proposal  hereinbefore  quoted;  and 
that  instrument  fixes  definitely  and  conclusively  the  terms  and 
extent  of  the  defendants  obligation  of  indemnity  to  the  sureties 
on  the  replevin  bond.    That  obligation  as  there  expressed  is 
*Ho  guarantee''  the  sureties  '^against  any  loss  by  being  a  party 
to  ****  the  bond,"  and  to  hold  the  property  then  in  custody  of 
ihe  defendant  for  that  purpose,  until  such  time  as  the  sure- 
ties should  give  notice  that  they  did  ''not  desire  any  further 
guarantee.''    The  apparent  design  of  this  last  clause  of  the  agree- 
ment was  to  provide  the  defendant  with  the  means  of  ful- 
filling its  obligation  of  indemnity.    At  all  events,  it  docs  not 
enlarge  nor  diminish  that  obligation,  which  is  to  protect  the 
sureties  on  the  replevin  bond  against  loss  to  them  from  their 
snetyship;  for  until  such  loss  should  occur  it  is  entirely  im- 
material to  them  whether  the  property  continue  in  the  posses- 
sion of  the  defendant  or  not,  and  it  is  not  material  then,  since 
flie  defendant  is,  in  either  event,  bound  to  make  good  the  loss. 
The  nature  and  extent  of  the  defendant's  obligation  to  the  sure- 
ties was,  therefore^  unaffected  by  the  surrender  of  the  property, 
and  of  the  money  arising  from  the  sales  made,  to  the  owner. 
If  the  property  or  its  proceeds  had  remained  in  the  possession  of 
the  defendant  when  the  plaintiff  recovered  the  judgment  in  the 
replevin  suit^  either  oould,  undoubtedly,  have  been  subjected  to 
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its  payment  by  legal  proceaa  or  prooeedlnga.  But  that  would 
haTe  been,  not  through  nor  by  yirtue  of  any  rights  of  the  sure- 
ties, but  by  independent  remedies  belonging  to  the  plaintiff  as 
a  creditor. 

The  plaintiff  had  no  contract  with  the  judgment  debtor,  nor 
with  the  defendant  here,  that  the  property  placed  in  the  pos- 
session of  the  latter  should  be  held  for  the  payment  or  security 
of  the  debt;  nor  did  the  latter  bind  itself  to  anyone  to  hold  tiie 
property  for  such  purpose.  The  defendant  is  a  stranger  to  the 
debty  and  its  agreement  is  one  strictly  of  indemnity  to  the 
sureties;  so  that  its  individual  liability  on  the  agreement,  to 
enforce  which  this  action  was  brought,  "^  is  in  no  sense  a 
property  right  of  the  plaintiff's  debtor,  and  satisfaction  of  the 
judgment  obtained  therefrom  would  not  be  payment  out  of  the 
debtor's  estate,  but  out  of  the  estate  of  a  stranger.  Confessedly, 
therefore,  the  liability  of  the  defendant  on  its  covenant  to 
indenmify  the  sureties  against  loss  can  be  reached  by  the  credi* 
tor,  if  at  all,  only  through  some  right  or  remedy  that  belongs 
to  the  sureties.  And  it  should  be  borne  in  mind  that  the  de- 
fendant's obligation  does  not  arise  out  of  sny  principle  of 
equity,  but  is  created  by  special  agreement  of  the  parties.  Ex- 
cept for  its  express  agreement  the  defendant  would  have  noth- 
ing to  do  with  the  liability  of  the  sureties.  That  agreement^ 
therefore,  which  alone  created,  must  determine  the  extent  of  the 
defendant's  liability,  both  at  law  and  equity;  for  there  ia  no 
principle  upon  whidi  a  court  of  equity  or  law  can  enlarge  the 
legal  effect  of  the  agreement.  It  seems  self-evident  that  the 
rights  of  the  creditor  through  subrogation  to  the  remedies  of 
the  sureties  can  in  no  case  exceed  those  of  the  latter,  and  that, 
until  the  indemnitor's  covenant  has  been  broken,  or  there  has 
been  some  failure  to  perform  it,  no  action  can  be  maintained 
thereon  by  either.  This  was  declared  in  Ohio  life  etc.  Co.  t. 
Beeder,  18  Ohio,  35,  47,  and  there  is  no  diversity  of  authority 
oih  that  subject 

There  is  an  essential  difference,  in  legal  effect,  between  eove- 
nantB  of  indemnity,  strictly — that  is^  of  indemnity  against  loss 
—And  covenants  to  pay,  or  assume,  or  stand  for,  the  debt,  or  a 
surety's  liability  thereon.  A  right  of  action  accrues  on  those 
of  the  latter  dass  as  soon  as  the  debt  matures  and  is  unpaid,  be- 
cause the  liability  then  becomes  absolute,  and  the  failure  to 
pay  is  a  breach  of  the  express  t^rms  of  the  ^'^  covenant.  While 
those  of  the  former  class  are  not  broken,  and  no  right  of  ac- 
tion accrues,  until  the  indemnitee  has  suffered  a  loss  against 
wKich  the  covenant  runs.     This  distinction  grows  out  of  the 


March,  1901.]  Hsndbbson-A  chbbt  Co.  v.  J.  Shuxito  do.    761 

eiprees  terms  of  the  contract,  and  is  well  efitablished  by  an« 
thority.  It  is  expressed  by  Mr.  Justice  Swayne^  in  Wicker  y. 
Hoppock,  6  Wall.  94-99,  as  follows:  ''In  that  class  of  cases 
[contracts  of  indemnity]  the  obligee  cannot  recover  until  he  is 
actually  damnified,  and  he  can  recover  only  to  the  extent  of 
the  injury  he  has  sustained  up  to  the  time  of  the  institution  of 
the  suit.  But  there  is  a  well-settled  distinction  between  an 
agreement  to  indemnify  and  an  agreement  to  pay.  In  the  lat- 
ter case  a  recovery  may  be  had  as  soon  as  there  is  a  breach  of 
the  contract,  and  the  measure  of  damages  is  the  full  amount 
agreed  to  be  paid.^'  That  the  distinction  obtains  at  law,  coun- 
sel concede.  But  it  is  insisted  that  a  different  rule  prevails  in 
equity,  which,  it  is  claimed,  will  entertain  a  suit  for  the  specific 
performance  of  indemnifying  covenants  before  a  loss  has  been 
sustained,  by  compelling  flie  payment  or  discharge  of  the  suret/s 
obligation,  for  his  better  and  more  complete  exoneration.  There 
is  both  reason  and  authority  to  sustain  the  proposition  that  a 
covenant^  though  by  a  stranger,  founded  upon  a  sufficient  con- 
Bideration,  to  pay,  or  to  assume,  or  to  stand  for  a  debt  on  which 
a  surety  is  bound,  may  be  specifically  enforced  in  chancery,  af- 
ter the  maturity  of  the  debt,  if  it  be  not  then  paid  by  the  cove- 
nantor. The  reason  is,  as  has  already  been  stated,  that  by  his 
failure  to  pay  he  has  failed  to  perform  his  covenant,  and  the 
remedy  is  within  its  express  terms.  The  courts  have  many 
times  so  held.  But  on  no  sound  principle  can  a  court  of  chan- 
cery, any  more  than  a  court  of  law,  compel  an  indemnitor  to 
perform  ^'^  his  covenant  in  advance  of  the  happening  of  the 
contingency  or  event  upon  which,  by  its  terms,  it  is  to  be  per- 
formed. Such  a  remedy  would  necessarily  involve,  not  the  en- 
forcement of  the  contract  made  by  the  party,  but  its  modifica- 
tion by  the  court,  and  its  enforcement  in  that  modified  form. 
It  would  not  be  profitable  to  enter  upon  an  extended  examina- 
tion of  the  authorities  touching  this  point  They  have  been 
reviewed  in  Hoy  v.  Hansborough,  1  Freem.  (Miss.)  533;  Mich- 
igan State  Bank  v.  Hastings^  1  Doug.  (Mich.)  225,  256  et 
seq.,  41  Am.  Dec.  549,  and  more  recently  in  the  case  of  Central 
Trust  Ga  v.  Louisville  Trust  Co.,  100  Fed.  545,  in  each  of 
which  cases  the  existence  of  a  remedy  like  that  demanded  in 
this  case,  on  covenants  on  the  same  nature,  was  denied.  In 
the  last  case  above  cited  the  general  diaracter  of  the  contract 
of  indemnity,  and  of  the  relief  sought,  but  refused,  were  prac- 
tically the  same  as  in  the  case  here  under  consideration;  and 
in  the  opinion  of  the  court  it  is  said  of  the  other  two  cases, 
which  are  there  cited,  that:  ^The  covenants  upon  which  the  in- 
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denmiton  were  med  in  each  of  tlie  cases  cited  veie  simpk  emr 
nants  'to  saye  haimless  and  indemnify'  against  loss  snd  dunage, 
and  were  anbstantially  identical  with  tbe  coyenant  upon  which 
this  action  was  faionght  In  neither  had  any  loss  befai  setoallj 
sustained.  A  mere  possible  legal  liability  to  pay  vie  m  botk 
cases  held  to  be  insufficient  to  satisfy  the  terms  of  the  bond,  asi 
in  each  case  relief  was  denied  npon  the  groand  that  the  cod- 
tingency  proYided  by  the  bond  had  not  arisen.  The  opmket 
are  well  reasoned,  and  most  of  tbe  authorities  now  lelied  upaa 
by  counsel  for  eompfaunant  were  considered  and  distingudKi" 
''^  So  in  the  case  before  ns  the  defendant's  cof eaant  for 
the  benefit  of  the  secoritieB  on  the  reple?in  nndertaking  ia  osa 
strictly  of  indemnity  against  loss  on  account  of  their  aoietf- 
ship,  and  nothing  more ;  and  as  they  hare  yet  saff ered  no  Im, 
no  right  of  action  has  accrued  to  them  thereon,  eifiier  at  liw 
or  in  equity,  and  conseqoently  none  exists  in  behaU  «f  tta 
plaintiff. 

Judgment  affirmed. 

Burket,  Shauck,  and  Dayisi,  JX,  concnXt 

Hinshall,  C.  J.,  dissents. 


A  OONTRAOT  OP  INDBMNITT,  generally  giTcn  to  safe  lim' 
lees,  fives  a  right  of  action  only  when  the  surety  is  actually  dam- 
nlfled.  If  the  principal  hss  given  to  the  surety  a  bond  of  Indem- 
nity merely,  the  surety  must  prove  that  he  has  been  aamniM 
But  where  the  contract  la  special,  as  that  the  piindpal  shall  pay  a 
certain  debt  at  a  time  q;>ecifiedt  the  surety  has  a  cause  of  actioa 
when  the  principal  defaults,  even  before  he  Is  called  upon  to  pay 
as  surety)  Note  to  Smith  v.  Simons,  1  Am.  Dec  48.  See  futfaer, 
Ramsay  t.  Gervals,  2  Bay,  14S^  1  Am.  I>ee.  086;  Michigan  State 
Bank  v.  Hastings,  1  Doug.  (Ml<^.)  225.  41  Am.  Dee.  649;  Fletcher 
V.  Bdson,  8  Yt  294,  80  Am.  Dec  470;  ZueiUg  ▼•  HemerllSb  69  OUi 
St  27.  n  Am.  8t  Bep.  707.  68  N.  B.  4I7. 
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BBADT  V.  JJ-ATTONAL  SUPPLY  COMPANY. 

[64  Ohio  St  267,  60  N.  B.  218.1 

CORPORATIONS-PLEADING  EXISTENCE  OP.— Corpora- 
tion need  Dot  In  its  complaint  aver  Its  corporate  extatence.  Such 
UTerment,  If  made»  it  Smmaterlal*  and  a  general  denial  to  a  petition 
BO  averring  does  not  Impose  upon  the  plaintiff  the  burden  to  prove 
its  corporate  existence. 

GORPORATIONS-ISSUB  OF  CORPORATE  EXISTENCE, 
HOW  RAISED.— If  defendant  desires  to  raise  the  Issue  as  to 
whether  the  plaintiff  Is  a  corporation,  he  must  specially  plead 
4Uid  aver  by  answer  that  the  plaintiff  has  no  corporate  existence, 
4UKd  has  no  right  to  contract  or  sue  as  a  corporation. 

CORPORATIONS  —  CORPORATE  EXISTENCE,  WHEN 
MUST  BB  PLEADED.— If  a  corporation  is  made  defendant  in  an 
action,  and  Ita  charter,  powera,  and  franchises  become  the  f ounda- 
tlea  of  such  action,  they  must  be  specially  pleaded  in  the  petition, 
and  if  the  corporation  is  a  foreign  one,  the  Yiame  of  the  state  by 
which,  and  the  substantial  terms  in  which,  the  charter,  powers, 
4uid  franchises  were  granted  must  appear  In  the  petition. 

0.  F.  Watts^  for  the  plaintiff  in  enor. 
L  C.  Taber,  for  the  defendants  in  error. 


THE  COtTET.  "At  common  law  a  corporation,  when 
it  sues,  need  not  set  forth  its  title  in  the  declaration;  but  if  is- 
4ae  be  taken,  it  must  show,  by  evidence  upon  the  trial,  that  it 
A  a  body  corporate,  having  legal  authority  to  make  the  con- 
tiaet  which  it  seeks  to  enforce,  if  the  action  be  upon  contract, 
ift  to  sue  in  that  character  and  capacity  in  which  it  appears  in 
court  •  •  •  •  The  code  does  not  require  the  title  of  ihe  plain- 
tiff to  sne  to  be  more  specifically  set  out  than  was  required  at 
-common  law'':  Smith  ¥•  Weed  Sewing  Machine  Co.,  26  Ohio 

It  is,  therefore,  not  necessary  to  aver  in  a  petition  that  the 
plaintiff  is  a  corporation,  and  if  such  averment  is  made  in  the 
petition  it  will  not  be  held  to  be  a  material  allegation,  and  will 
be  regarded  as  mere  surplusage,  and  a  general  denial  to  a  pe- 
titiofn  containing  snch  an  averment  will  not  impose  upon  the 
plaintiff  the  burden  of  proving  at  the  trial  that  the  plaintiff  is 
a  corporation.  If  the  defendant  desires  to  raise  the  issue  as 
to  whether  the  plaintiff  is  a  corporation,  he  must  specially  plead 
and  aver  in  his  answer  that  the  plaintiff  is  not  a  corporation, 
and  has  no  right  to  contract  or  sue  as  snch,  as  the  case  may  be. 

The  same  rule  applies  when  a  corporation  comes  in  by  way  of 
cross-petition. 

Am.  at  B«».»  Vol.  Lxxxm- 
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*^^  If,  howoTer,  a  corporation  is  made  a  defendant  in  an  ae- 
tion,  and  its  charter,  powers,  or  franchises  become  the  founda- 
tion of  such  action,  tiie  same  mnst  be  specificallj  pleaded  in 
the  petition;  and,  if  the  corporation  be  a  foreign  one,  the  name 
of  the  state  by  which,  and  the  substantial  terms  in  which,  the 
charter,  powers,  and  franchises  were  granted  should  appear  in 
the  petition:  Devoss  y.  Gray,  22  Ohio  St  159. 

Judgments  affirmed. 

Hinshall,  C.  J.,  Williams,  Bnrket,  Spear,  Davis,  and  Shaud:, 
JJ.,  concur. 


PLEADING  GORPORATB  BXISTBNCE.— In  an  action  l^^  or 
against  a  corporation,  it  Is  unnecessary  to  av^  its  corpoimte  eiii> 
tence.  except  in  cases  where  the  action  in  Its  gist  or  sobstsnee 
involTes  the  fact  of  corporate  existence,  in  wliich  event  it  must  bt 
alleged  the  same  as  any  other  fact:  Holden  v.  Qreat  Western  B» 
vator  OOm  60  Minn.  i»7,  66  Am.  St.  Rep.  685,  72  N.  W.  806.  8e^ 
also,  Parker  v.  Carolina  Bav.  Bank,  68  &  O.  683,  60  Am.  BL  Reg^ 
889,  81  &  BL  67S. 


STATE    V.     INTBBSTATB     SAYINGS    INVESTMEHT 

COMPANY. 

[64  Ohio  St  283,  60  N.  B.  220.] 

LOTTBRY.— CONTRACTS     OP     INVBSTMBNT      DBBEN- 

TURBS  OR  CBRTIFICATBS  which  byi  any  device  may  be  calM 
in  and  redeemed  at  any  period  before  they  would  regtilarty  ae> 
cumulate  a  credit  in  the  reserve  fund  equal  to  the  contracted  ca* 
dowment  value,  and  otherwise  giving  unequal  advantages  to  cer* 
tificate  holders,  are  unlawful  as  being  lotteries. 

LOTTERY.— CONTRACTS  OF  INVBSTMBNT  I>BBB!I- 
TURBS  OR  CBRTIFICATBS  which  cannot  be  expected  to  ac* 
cumulate  a  reserve  fund  equal  to  the  contracted  endowmeat 
values  within  the  period  stated  without  aid  from  lapses  or  appie- 
priations  of  premiums  on  new  business  constitute  a  lottery,  and 
are  unlawful  as  against  public  policy. 

Petition  in  quo  warranto  to  oust  the  defendant,  the  Interstati 
Savings  Investment  Company,  from  its  corporate  authority, 
franchises,  and  privileges.  The  defendant  did  bnainesa  under 
accumulative  endowment  certificates  issued  in  series  called 
series  A,  B,  C,  and  D.  As  each  of  these  series  of  certificates  u 
very  similar  in  character,  and  all  are  open  to  the  same  objec- 
tions, a  copy  of  series  A  alone  is  here  inserted,  to  enable  ths 
reader  to  understand  the  general  scheme  under  which  the  de- 
fendant did  business; 
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•'SBBIBS  'A.' 

^The  Intergtate  Savings  Investment  Company. 

''General  Offioes^  Cincinnati,  Ohio. 

^7  this  accmnnlative  endowment  certificate  does  promise 

and  agree  to  pay or  order,  upon  surrender,  redemi>- 

tion  or  maturity  of  this  certificate,  or,  in  the  event  of  death, 
pay  the  owner's  heirs,  or  legal  representatives,  the  amount  as 
shown  in  the  table  of  values  herein,  and  in  accordance  with  the 
terms  and  conditions  herein,  and  the  application  herefor,  which 
are  hereby  made  a  part  and  parcel  of  ^is  certificate  as  fully  as 
if  recited  over  the  signatures  hereto  attached. 

''In  witness  whereof,  the  said  Interstate  Savings  Investment 
Company  has,  by  its  duly  authorized  o£5cers,  signed,  sealed,  and 

delivered,  this  contract  tiiis day  of ^  one  thousand 

nine  hundred  ^ 

••[Seal]  8.  A.  STEVENS,  President 

"[Seal]    .  WM.  B.  SYPHEB,  Secretary. 

«TEEM8  AND  CONDITIONS. 

''Dues. — ^The  dues  on  this  certificate  are  twelve  dollars  per 
annum,  but  may  be  paid  semi-annually,  quarterly,  or  monthly. 
All  dues  after  the  first  payment  must  be  paid  at  liie  main  offices 
or  to  some  properly  authorized  collector  of  the  company,  be- 
tween the  hours  of  9 :00  A.  M.  and  5 :00  P.  M.,  on  or  before  the 
fifteenth  day  of  each  month,  beginning  with  the  month  follow- 
ing the  date  of  this  certificate. 

"Fines. — ^An  additional  ten  days  of  grace  is  allowed,  with 
a  fine  of  ten  per  cent,  and  if,  at  the  expiration  of  the  ten  day% 
the  fine  and  delinquent  dues  are  not  paid  in  full,  the  owner  here- 
of forfeits  all  payments  made  hereon  to  the  several  funds  to 
which  they  have  been  apportioned. 

"Bemittances. — ^All  remittances  made  on  this  certificate  are 
made  at  the  risk  of  the  owner.  If  any  remittances  hereon 
be  mailed  on  the  fifteenth  or  twenty-fifth  days  of  the  month, 
and  if  the  date  of  mailing  be  verified  by  the  postofKce  stamp, 
then  the  certificate  shall  not  be  subject  to  fine  or  forfeiture. 
When  the  fifteenth  or  twenty-fifth  fsdls  on  Sunday  or  a  legal 
holiday,  then  the  first  business  days  respectively  thereafter  shall 
be  regarded  the  same  as  the  fifteenth  and  twenty-fifth  of  the 
month.  No  receipt  for  dues  is  valid  without  the  signature  of 
the  treasurer,  or  of  some  one  acting  by  his  written  authority. 

"Apportionment  of  Funds. — ^The  first  six  months^  payment 
Are  passed  to  the  credit  of  the  reserve  and  expense  funds.  All 
subsequent  monthly  dues,  when  paid,  are  apportioned  to  the  sev- 
eral funds  as  follows:  Sixty-five  per  cent  to  the  redemption 
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fund;  twenty  per  cent  t»  ike  nmnm  fund;  and  fifteen  pdr  cent 
to  the  eipenM  fond.  AU  fines  and  iransiec  fees  ase  passed  to 
the  credit  of  the  veserve  fund. 

'^onforfeitahIehr--The  monthlj  installiaenta  on  this  certifi- 
cate, having  been  paid  in  fall  to  and  including  the  thixtf-sixth 
month  from  the  date  of  issnaaee  hereaf^  ahall  sender  it  non- 
forfeitable. Should  the  payment  of  dues  en  this  certificate  be 
continued  after  it  had  become  nenforf citable^  it  shall  be  ooa- 
sidered  a^  oontribating;  noniorCeitable  oertificaie^  amd,,  if  re- 
deemed, shall  be  entitled  to  its  endowment  value,  bat  sbould 
the  payment  of  dues  be  discontinued  at  anj  time  after  ike  tLir» 
ty-sizth  month,  it  shall  be  considered  a  noncontnbutiii^  noafor- 
feitaUe  certificate,  and  will  not  be  eligible  for  the  cash  sur- 
render priYilege,  but  must  be  held  to  be  paid  by  special  redemp- 
tion or  maturity  and  when  paid  will  be  entitled  to  i/U  peid-ap 
yalue  only,  at  the  time  it  became  noncontributing. 

''Beinstatemeiiii — Any  neniorfeitable,  noncontribntiBg  oestif- 
icate  can  be  reinstated  as  a  contributing  certificate  by  the  pay- 
ment  of  all  badt  dues  and  a  i^insfttt^ment  fte  equal  to  the  ac- 
eomufaited  fines,  pimided  said  oerfificat^  wi&  not  be  naehed 
by  special  redemption  within  ow  year,  not  itsdeemed  by  it!gtdsr 
redempticm  in  tin  month  in  which  ifte  hoA  dues  ai«  paid. 

^'Sutreztdet  Talue.— Any  time  after  one  year,  if  tftis  is  a 
contributing  certificate,  the  owner  hereof  may  make  application 
for  its  sun^etrder  yftlue.  If  thv  certificate  is  one  Irandred  and 
twenty  months  old  or  less,  it  will  be  paid  out  of  tile  i:«demptio& 
ftmd,  but  if  it  is  oter  one  Inmdred  and  twenty  months  eM,  it 
irill  be  paid  out  of  tiie  reserte  fond  its  proporttonate  diare  of 
scime,  and  the  difretence,  if  ftny,  from  the  redemption  fund. 
AU  dues  must  be  paid  until  appiicatien  is  reached  and  paid. 
All  cash  surrenders  have  preosdence  oter  all  other  redemptions. 

"Special  Sedemptions. — Not  less  than  twenty  per  cent  of  the 
total  amount  contributed  to  the  redemption  fund  is  implied  ev* 
eiy  month  to  redeem  in  consecutive  order  the  lowest  nniiibeied 
•certificates  in  force,  paying  for  their  surtender,  if  nosoontribot- 
ing,  their  paid-up  value  j  or,  if  contributing  eertifieatee,  tlieir 
endowment  rahte. 

Regular  Bedemptions. — The  company  reserves  the  right  Id 
call  in  and  pay  this  certificate  at  any  time  previous  to  its  ma- 
turity, by  paying  out  of  tiie  redemption  fund  for  its  suneader, 
if  a  contributing  certificate,  its  endowment  value;  If  «  non- 
contributing,  nonforfeitable  certificate,  it  is  not  eKgible  to  the 
regular  redemption.  In  no  ease  are  eertifieates  efigMs  fur  re- 
demption until  they  have  been  in  foiee  seveaa  montlis.    Tlis 
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DEiethod  used  in  this  redemptioii  is  applied  moaSblj  and  eai^ii 
in  paying  eertificates  so  xnasy  numberB  apart,  aad  m  payiiig  aa 
many  of  them  as  the  regular  redemption  fund  will  oov^.  The 
numbers  of  all  certificates  previously  retired  are  not  conaideied 
in  the  count 

^The  numeral-apart  is  determined  each  month  by  taking  a 
percentage  of  the  total  number  of  contracts  in  force.  The  per* 
centage  used  shall  be  the  same  as  published  in  the  bulletin  the 
pieTiona  months  and  cannot  be  altered  unless  thirty  days'  notice 
has  been  giren  in  the  bulletin. 

^^aring  determined  the  numeral,  the  count  is  begun  with 
tiie  oldest  oertiftcate  in  force  (after  the  aurrender  and  special 
redemptions  have  been  made  for  the  month),  and  continues 
throQgh  as  many  Hve  eertificates  as  the  numeral  indieates^  the 
last  one  counted  being  the  one  called  in  for  payment 

'^Proceeding  to  eount  in  like  masner  frcmi  Ihe  certificate  so 
called  in,  tiie  second  one  to  be  paid  is  reached ;  this  meihod  is 
eontumed  tmtil  the  sum  of  all  the  values  of  the  certificates  thus 
called  in  equals  the  amount  m  the  vegular  redemption  fund. 
The  nnmeral  for  encceeding  moorths  is  determined  in  the 
same  way,  and  the  court  begine  from  the  last  certificate  called 
in  and  paid  the  month  previous. 

^The  directors  reserve  the  right  to  modify  Ihis  method  of  re- 
demption  at  such  a  time,  end  in  such  a  manner,  as  will  in  theii 
judgment  be  to  the  best  interests  of  all  certificate  holders. 

*Tjoans. — ^At  any  time  after  the  last  day  of  the  twelfth  month 
from  the  date  of  this  eerttficate,  all  monthly  installments  due 
hereon  having  been  paid  in  fuU,  the  owner  may  make  applica« 
tion  for  a  loan^  not  to  exceed  its  reserve  credit    This  certificate 
will  be  accepted  as  collateral  to  a  note  for  a  loan  and  must  be 
deposited  with  the  company.    The  loan  may  be  made  at  the  op« 
tion  only  of  the  company,  and  from  any  of  its  loanable  funds. 
If  the  owner  fails  to  keep  this  certificate  in  force,  then,  in  de- 
fault of  a  monthly  payment  due  hereon,  it  shall  immediately  be-, 
come  due  and  payable  out  of  the  regular  redemption  fund  for  its 
surrender  value.     Prom  the  proceeds  of  said  redemption,  the 
note,  with  all  interest  due  thereon,  rfiall  first  be  paid;  the  re- 
mainder, if  any,  shall  be  paid  to  the  owner,  and  the  company 
shall  be  relieved  from  any  other  or  further  liability  on  this  cer- 
tificate, and  the  owner  likewise  shall  be  relieved  from  any  fur- 
ther liability  on  this  certificate,  and  the  owner  likewise  shall 
be  relieved  from  liability  on  his  said  note. 

'Maturity. — This  certificate,  if  a  contributing  one,  will  ma- 
ture and  will  be  paid  from  the  reserve  fund  when  the  amount 
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to  its  credit  in  the  reserye  fand  equals  its  endowment  Tslne,  or 
if  a  noncontributing,  nonforfeitable  certificate,  it  will  be  paid 
when  the  amount  to  its  credit  in  the  reserve  fund  equak  its 
paid-up  value,  at  the  time  it  became  noncontributing. 

"Transfer. — ^This  certificate  is  transferable,  but  only  on  the 
books  of  the  company.  When  a  transfer  is  desired,  fill  out  one 
of  the  assignment  blanks  on  the  back  of  this  certificate,  with 
the  name  of  the  person  to  whom  it  is  to  be  transferred,  written 
on  the  first  line  and  the  signature  of  the  owner  on  the  second 
line;  then  forward  the  certificate  to  the  company  to  have  fiie 
transfer  recorded.  A  fee  of  one  dollar  is  charged  for  the  trans- 
fer of  each  certificate,  and  the  fee  must  accompany  the  certifi- 
cate. 

^^eath  of  Owner. — ^In  the  event  of  Ihe  death  of  the  owner  o( 
this  certificate,  his  legal  represeiitatives  may,  upon  application 
within  sixty  (60)  days  after  the  date  of  death,  avail  themselfQi 
of  any  of  the  following  options.  All  instaUments  due  hereon 
must  be  paid,  according  to  contract,  until  the  company  has  been 
notified  which  option  has  been  accepted. 

^'Ist  Continue  the  payment  of  monthly  dues  until  this  ootifi- 
cate  is  redeemed  or  becomes  nonforfeitable. 

"2d.  Surrender  the  certificate  at  any  time  within  six  montbi 
from  the  date  hereof,  and  receive  in  cash  from  the  redemptiisi 
fund  the  total  amount  paid  hereon,  exclusive  of  the  fixBt  mantli- 
ly  payment. 

"3d.  Surrender  this  certificate  at  any  time  after  six  monthi 
from  the  date  hereof,  and  if  a  contributing  one,  leceiye  in  cash 
from  the  redemption  fund  its  paid-up  value,  or  if  «  noncon- 
tributing certificate  its  paid-up  value  at  the  time  it  became  non- 
contributing. 

"Applications  under  options  2  and  8  are  considered  aa  8a> 
render  redemptions.  All  applications  are  considered  in  the  or- 
der of  Iheir  receipt,  and  are  paid  out  of  a  fund  consiating,  ae- 
(cording  to  requirements,  of  not  more  than  sixteen  per  cent  of 
the  total  redemption  fund,  for  any  one  month. 

'^When  deaths  for  any  one  month  require  more  than  the 
total  amount  appropriated  for  this  purpose  then  those  remain- 
ing impaid  are  taken  up  in  succeeding  months  in  their  regular 
order. 

"Authority  of  Agents. — No  promises,  representations,  or 
agreements  of  any  agent  or  employ^,  not  contained  herein,  shall 
be  of  any  binding  force  or  effect  on  the  oompcmy;  and  no  agent 
or  employ^  has  any  authority  to  change  or  modify  in  any  man- 
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IMF  whatever,  the  tennB,  regolatioiu^ 
of  this  oontract 
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•«In  eolumn  1«  the  number  of  months  represents  the  number  of  dollars  paid  on 
eertifloate." 
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Jolm  W.  Sheete,  attorney  gezreni,  J.  B.  Todd^  Bw^lk  W.  BeB» 
netty  and  Swing,  Cushing  &  Horse,  for  the  plabitzffa. 

Charles  W.  Baker,  Mkiiaal  G.  Heinii^  end  Dwight  HaniscHi^ 
for  the  defendant. 

Djer,  WilliamB  &  StoufEer,  for  A.  W.  Dorberi^  a  holder  of  de* 
bentuxes. 

^^  DAVIS,  J.    The  attorney  general  makes  his  contentiaii 

for  ousting  the  defendant  from  the  privilege  of  doing  business 
in  Ohio  on  the  provisions  of  certain  contracts,  or  debentorea^ 
denominated  by  the  defendant  company  ^'Acenmulative  Endov- 
ment  Certificates,''  distinguished  as  series  A,  series  B^  series  C, 
and  series  D.    It  is  claimed  that  the  defendant  has  ndsneed  its 
corporate  franchises  and  privileges  in  issuing  these  debentures, 
because  they  are  upon  the  face  of  them  in  contravention  of  law. 
It  is  insisted  on  the  part  of  the  relator  that  some,  at  least,  of 
these  debentures  are  vitiated  by  containing  elements  of  dumce 
and  prize  so  as  to  constitute  a  lottery  scheme,  and  that  aU  of 
them  are  calculated   to  deceive  and   defraud  an  nnsispeeting 
public.    The  question  here  is  not  whether  the  promoters  of  the 
defendant  company  have  intentionally  devised  a  scheme  to 
mislead  and  defraud,  but  whether  that  is  the  effect  of  it.     The 
promoters  and  the  investors  may  be  self -deluded,  or  satisfied  to 
take  the  chances  offered;  but  that  does  not  alter  the  character 
of  the  scheme.    If  the  company  is  misusing  its  corporate  privi- 
leges in  such  way  as  to  be  a  public  abuse,  the  writ  must  issne 
regardless  of  the  intent.    Nor  are  we  now  called  upon  to  draw 
the  line  of  demarcation  between  sudi  insurance  and  investment 
methods  as  have  been  approved  by  the  law  and  the  schemes  now 
under   consideration.    We  are  '^®  not  considering  life  insur- 
ance methods,  tontine  or  other,  building  and  loan  associations^ 
or  investment  companies  in  general.    We  are  only  concerned 
with  the  question  whether  the  methods  of  this  company  are  law- 
ful or  not    In  this  connection  we  recur  to  the  averment  in  the 
answer  to  the  effect  that  the  defendant  has  literally  complied 
with  the  requirements  of  an  act  of  the  legislature  of  Ohio  ^ 
regulate  certificate  bond  and   investment  companies,  partner- 
ships, and  associations  other  than  building  and  loan  companies^ 
and  to  regulate  investment  guaranty  companies,  partnerships^ 
and  associations,  doing  business  on  the  service  dividend  plan, 
and  to  protect  holders  of  their  certificates,  debentures,  and  se- 
curities,'' and  that  the  defendant  has  received  from  the  secre- 
tary of  state  the  certificates  authorized  by  that  act    If  this 
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UTeoBenk  wbb  inserted  in  tiie  aaunrer  wiUi  tbe  imdefihniJH'ng 
that  complian(»  idth  the  statute  referred  to  legalixed  the  finaiiK 
eial  sdiemes  bow  under  considerationy  it  is  baaed  on  am  erroii»- 
0118  theory.  l%e  legislature  is  presumed  to  liaYe  eontemfdatel 
that  a  corporation  thus  auihoriaed  to  do  hasiness  in  this  state 
would  exereiae  its  fraaduaea  within  chartered  limits,  and  in  a 
manner  not  injarions  to  tiie  prabfie:  Leslie  ▼«  Lorillaid,  110  N. 
T.  BBl,  18  ¥.  E.  368;  People  Y.  Forth  liiyfflr  Sngir  Befining 
C3ou,  121  If.  Y.  582, 18  Am.  St  Bep.  843,  24  K  £.  684.  Tim 
law  was  enacted  expressly  to  regulate  bond  and  inreatment  com- 
paniea  and  to  protect  the  holders  of  their  certificates.  The  leg- 
ialatore  could  not,  and  did  not  assume  to,  eaereise  judicial  pow« 
er  by  dedaring  that  acts  or  contracts  of  such  companiea  which 
are  inherently  immoral  and  prejudicial  to  the  public  welfare  or 
tmconatitutional  should  be  lawfuL  Kor  did  the  legislature  nn« 
dertake  to  declare  public  policy  in  regard  to  bond  and  inyest- 
ment  companies  further  than  that  *^^  they  should  be  regulated 
and  that  the  holders  of  their  securities  should  be  in  some  mea&- 
nre  protected. 

It  would  aerFO  no  good  purpose  to  detail  the  proeeasea  by 
which  we  have  reached  our  conclusions  after  having  carefully 
considered  all  of  the  elaborate  arguments  which  have  been  sub- 
mitted.   An  inspection  of  the  different  classes  of  '^accumulative 
endowment  certificates"  issued  by  the  defendant  discloses  that 
in  none  of  them  does  a  certificate  absolutely  and  certeinly  ma- 
ture within  any  fixed  and  definite  period;  yet  the  certificates  are 
all  80  drawn  as  to  create  the  expectation,  and  to  make  it  appear, 
that  they  will  mature  in  a  period  of  one  hundred  and  twenty 
m<mths.    With  all  the  light  which  we  have  received  from  counsel 
and  other  sources, we  have  been  unable  to  persuadeourRelves  that 
{he  credit^  to  any  of  these  classes  of  certificates,  in  the  reserve 
fund,  or  in  the  reserve  and  tontine  funds,  will  equal  the  endow- 
ment value  within  the  stipulated  periods,  without  the  aid  of 
lapses  or  the  apportionment  of  funds  derived  from  new  business. 
Indeed,  it  is  almost  self-evident  that  with  seventy-five  or  eighty 
per  cent  of  the  premiums  received  consumed  in  expenses  and 
monthly  redemptions,  the  reserve  credite  could  not  equal  the  en- 
dowment value  in  several  times  the  periods  stipulated.    In  other 
words,  twenty  or  twenty-five  per  cent  of  the  premiums,  with  ite 
interest  earnings,  alone  and  unaided  by  lapses  or  the  appropria- 
tion of  money  from  premiums  received  for  new  business,  will 
not  sufficientiy  accumulate  to  equal  the  represented  endowment 
value  in  the  stipulated  periods.    A  littie  calculation  applied  to 
tiie  representetions  in  any  of  these  tebles  of  values  will  demon- 
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ftrate  this  proportion.    If  ihiB  deficiency  in  the  reserve  should 
be  made  up  by  appropriating  preminnu  receiyed  on  new  bos- 
nesB,  it  is  obvious  **^  that  in  redeeming  the  old    obligations 
new  and  greater  ones  are  created^  making  the  possibility  of  nl- 
timate  redemption  of  all  the  obligations  still  more  problemati- 
caL    But  if  tiie  deficiency  should  be  made  np  by  lapses  or  for- 
feitures, it  is  equally  dear  that  the  lapses  must  be  yery  numer- 
ous— so  numerous,  in  fact,  as  to  eventually  destroy  the  credit 
of  the  company  and  bring  ruin  upon  it    A  scheme  whidi  can 
succeed  only  by  lapses  is  manifestiy  a  scheme  which  will  enrich 
some  at  the  expense  of  others  who  embark  in  the  same  enter- 
prise.   It  holds  out  the  inducement  that   those  who  may  be 
strong  enough  to  survive  will  find  their  profit  in  the  weakness, 
the  misfortunes^  and  the  discouragements  whidi  cause  a  larger 
number  of  their  associates  to  fall  by  the  way.    Moreover,  since 
the  salvation  of  the  company  depends  on  these  lapses,  it  neces- 
sarily tends  to  enoourage  and  produce  them.    True  enough,  aU 
of  these  certificates  are  nonforfeitable  after  thirty-six  monthly 
payments,  but  that  only  signifies  that  a  larger  number  must  f  aQ 
in  the  first  three  years,  or  that  the  whole  scheme  must  fail,  for 
the  vice  of  the  plan  is,  not  that  some  may  fail,  but  that  many 
must  fail  in  order  that  all  continuing  certificates  shall  mature. 
Formerly  the  profits  from  this  source  to  life  insurance  com- 
panies were  understood  to  be  very  large,  and  public  attention 
being  drawn  to  it,  in  many  of  the  states  laws  regulating  the  non- 
forfeiture of  policies  were  enacted ;  and  such  has  been  the  force 
of  public  opinion,  and  public  policy  as  expressed  in  these  stat- 
utes, that  it  is  believed  that  no  standard  company  can  be  found 
which  counts  upon  lapses  as  a  necessary  element  in  determining 
its  ability  to  carry  out  its  contracts;  and  all  such  companies  so 
calculate  as  to  carry  out  ***  their  contracts  even  shoxdd  no 
lapses  occur,  except,  perhaps,  in  some  forms  of  tontine  insurance. 
Indeed,  there  is  no  fixed  rate  or  percentage  of  lapses  which  can 
be  used  as  a  basis  of  calculation.    The  percentage  of  lapses  var- 
ies with  different  companies,  and  at  different  times  with  the 
same  company.    Shall  this  fallacious  and  uncertain  element, 
which  has  thus  been  in  so  large  a  measure  eliminated  from  le- 
gitimate business  methods,  be  encouraged  to  reappear  and  to 
delude  the  inexperienced  and  the  unwary  ?    We  cannot  conceive 
it  to  be  our  duty  to  lend  such  encouragement. 

But  wherein  is  the  chief  attraction  held  out  to  the  public  by 
the  defendant?  In  series  A  the  certificates,  or  rather  some  of 
them,  are  liable  to  be  matured  fortuitously  at  periods  more  or 
less  extended  from  the  time  of  their  issue.    This  is  done  bj 
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taking  s  percentage  of  the  total  number  of  contracts  in  force 
«ach  month.    This  percentage,  it  must  be  observed,  will  be 
as  variable  and  uncertain  as  the  contingencies  of  business  will 
make  it.    The  numeral  being  thus  determined  the  certificates 
are  arbitrarily  matured  by  beginning  the  count  ''with  the  oldest 
certificate  in  force  (after  the  surrender  and  special  redemptions 
liave  been  made  for  the  month),  and  continued  through  as  many 
lire  certificates  as  the  numeral  indicates,  the  last  one  counted 
'being  the  one  called  in  for  payment    Proceeding  to  count  in 
like  manner  from  the  certificates  so  called  in,  the  second-  one 
to  be  paid  is  reached;  this  method  is  continued  until  the  sum  of 
all    the  yalues   of  the  certificates   thus  called   in  equals   the 
amount  in  the  regular  redemption  fund/'    Turning  now  to  the 
table  of  values  in  series  A,  we  find  that  if  a  certificate  is  so  re- 
deemed at  the  end  of  twelve  •**  months  the  holder  will  receive 
four  dollars  more  than  he  has  paid — ^that  is,  sixty-six  and  two- 
thirds  per  cent  per  annum  simple  interest  on  his  investment 
for  an  average  of  six  months.    If  a  certificate   should  be  re- 
deemed at  the  end  of  twenty-four  months,  the  holder's  profit 
would  still  be  sixty-six  and  two-thirds  per  cent  per  annum  upon 
his  investment  for  an  average  of  twelve  months.    If  a  certificate 
should  be  redeemed  at  the  end  of  thirty-six  months,  the  holder's 
profit  would  still  be  sixty-six  and  two-tiiirds  per  cent  per  annum 
upon  his  investment  for  an  average  of  eighteen  months.    From 
this  point,  the  point  at  which  the  certificates  become  nonforfeit- 
able, the  percentage  of  profit  decred^ses  until  at  the  one  hundred 
and  twentieth  month  it  has  gone  down  to  twenty  per  cent  per 
annum  simple  interest  on  an  investment  of  one  hundred  and 
twenty  dollars   for  an   average  of  five  years.    The  rate  of 
profit  being  unequal,  the  prize  in  this  scheme  is  a  large  profit 
and  quick  return  to  the  fortunate  holder  of  a  certificate  selected 
for  redemption,  and  the  gaming  chance  is  that  his  certificate 
will  be  called  in  for  early  redemption  by  the  "numeral-aparf* 
system  of  selection.    Yet  in  face  of  all  this  counsel  ask :  *^ow 
can  a  scheme  be  a  lottery  in  which  there  are  no  blanks  and 
all  investors  for  the  payment  of  the  same  sums  receive  the  same 
prize?"    The  blanks  are  all  the  numbers  included  in  the  extent 
of  the  "numeral-apart,"  except  the  last  one,  which  draws  a 
prize,  and  the  prize  is  pointed  out  above.    Our  conclusion  is 
that  series  A  is  a  lottery  and  unlawful,  and  that  none  of  the 
schemes  of  defendant  as  shown  in  certificates  of  series  A,  B,  C, 
and  D,  will  legitimately  **finance  out,*'  as  represented.    It  fol- 
lows that  the  demurrer  to  the  answer  should  be  sustained  and 
that  the  prayer  of  the  relator  should  be  granted. 
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It  ahoiild  be  added  as  tiie  opinion  of  flie  wbole  eanit  tiiat 
tt  is  the  duty  of  the  state  treasurer  to  hold  and  distribute  tiie 
fund  deposited  vitb  him^  in  trust  for  the  holders  of  the  deben- 
tures in  this  state,  according  to  the  amount  that  may  be  f  onnd 
due  to  each  one. 
Judgment  of  ouster. 

jftnahall,  GL  J.,  Wilfiaao^  Bnzke^  and  Bifeu,  JJ^  eaaou. 


ON  WHAT  ABB  LOa^TBBIfiS,  aee  tbe  moBognphXe  note  t» 
Yellowstone  iCit  ▼.  State,  16  Anu  fit  Bep.  42-4&  For  dealings  In 
foreign  goYcmmeot  bonds  tbat  amount  to  lottei^  transactional 
Ballock  T.  Statttb  78  Md.  1,  25  Am.  8t  Bep.  SBt,  20  AtL  Ifl^ 


HUTCHINSON  r.  STRAUB. 

[64  Ohio  St  418,  00  N.  B.  602.] 

MORTGAGES-PLEDGB  OP  RENTS.-Rent«  Of  land 
tog  after  an  assignment  tinr  the  benefit  of  creditors,  and  after  tbm 
assignee  has  taken  possession,  belong,  as  between  general  eredltora 
and  a  mortgagee  claiming  under  a  mortgage  of  the  land  pledging 
the  rents,  to  the  latter  when  necessary  to  pay  the  debt  aecored  bj 
the  mortgage. 

MORTOAGBS  —  BUILDING  ASSOCIATIONS  —  rORFBf- 
TUBB  OF  MBMBBB'S  STOCK.— If,  In  a  proceeding  bronsht  by 
an  assignee  for  authority  to  sell  land,  a  building  aasodatloii,  tiie 
mortgagee  of  such  land,  files  an  answer  and  cross-petition,  su^. 
action  Is  not  an  election  to  forfeit  the  stock  of  the  mortjgagor, 
nor  does  it  estop  It  from  claiming  fines  for  tiie  nonpayment  «( 
dues  accruing  after  the  assignment 

F.  Brandon  and  G.  A.  Burr,  for  the  plaintiff  in  error. 
Gorman  ft  Thompson,  for  the  defendants  in  error. 

^1*  SPEAR,  J.  It  is  conceded  that  the  mortgage  of  the  as- 
signor and  her  husband  to  the  company  is  a  valid  lien  and  is  the 
first  lien.  The  question  is  simply  one  of  amonnt.  The  con- 
ttoversy  centers  about  the  claim  of  the  company  for  rents  of  the 
property  accruing  and  received  by  the  assignee  after  Ihe  assign- 
ment and  prior  to  the  sale,  and  to  fines  for  nonpayment  of  dues 
and  premium  up  to  the  date  of  the  sale.  From  the  record  it  ap- 
pears that  the  mortgage  is  of  the  usual  building  asaodatioii 
form.    It  contains  the  following  provision,  via. : 

^^Katie  M.  Straub  and  John  W.  Straub,  in  consideration  of 
three  thousand  five  hundred  dollars,  the  value  of  80ven  ahaiea 
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of  its  capital  stock  to  them  paid  by  the  St  Bernard  Loan  & 
Building  Association  Company,  a  corporation  nnder  the  laws  of 
Ohio,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby 
grant,  bargain,  sell,  and  convey  to  the  said  the  St  Bernard  Loan 
ft  Building  Association  Company,  its  snocessors  and  assigns, 
the  following  real  estate,  yiz. :  [description  of  property  same  as 
in  petition.]  And  aH  estate,  right,  title^  and  interest  of  the  said 
£atie  M.  Stranb  and  John  W.  Stranh,  either  in  law  or  in  equity, 
of,  in,  and  to  the  said  premises,  together  with  all  the  privileges 
and  appurtenances  to  tiie  same  belonging,  and  aU  the  rents,  is- 
sues, and  profits  thereof;  provided^  nevertheless,  that  if  said 
Katie  11.  Straub,  who  has  become  a  member  of  said  company, 

and  has  subscribed  for share  therein,  to  be  paid  in  weekly 

instalhnents  of  fif^  cents  per  share,  and  has  received  in  ad- 
vance from  said  company  said  smn  of  three  ^^^  thousand  five 
hundred  dollais,  the  value  of  said  shares^  shall  pay  or  cause  to 
be  paid  to  the  said  the  St  Bernard  Loan  and  Building  Associa- 
tion Company,  according  to  its  constitution  and  by-laws,  and 
without  demand  therefor,  the  following  sums  of  money  from  the 
date  hereof,  until  such  time  as  the  dues  paid  in,  together  with 
dividends  credited,  shall  amount  to  said  sum  of  thirty-five  hun- 
dred dollars,  in  the  following  manner/^  Then  follow  stipula* 
tions  for  payment  of  weddy  dues,  for  interest  on  the  loan  pay- 
able weekly,  for  premiums  on  the  shares  payable  weekly,  and 
payment  of  fines,  assessments,  and  penalties  incurred  or  levied 
in  accordance  with  the  constitution  and  by-laws. 

It  was  held  by  the  court  below  that  the  rents  collected  by  the 
assignee  should  be  paid,  so  far  as  necessary  to  satisfy  it,  upon 
the  mortgage,  and  tiiat  the  company  was  also  entitied  to  collect 
fines  to  the  day  of  sale,  and  these  conclusions  are  assigned  as 
error. 

1.  Ab  to  the  rents  the  contention  ia  based  upon  the  pnq>o8ition 
that  the  mortgagee's  interest  is  personal  merely,  the  mortgagor 
remaining  the  real  owner  of  the  property  and  entitled  to  posses- 
sion subject  only  to  the  morigagee's  right  to  foreclose,  and 
hence  the  mortgagee  is  not  entitled  to  rents  and  profits  until  he 
haa  taken  actual  possession  himself,  or  constructive  possession 
by  a  receiver,  and  an  assignee  is  not  such  receiver;  that  the 
company's  case  is  not  helped  by  the  fact  that  the  mortgage  in- 
cluded the  rents  as  well  as  the  land  because  the  assignment  car- 
tied  the  right  to  rents  to  the  assignee  for  the  benefit  of  gen- 
eral creditors,  and  the  only  way  the  company  could  have  reached 
the  rents  was  by  the  commencement  of  a  foreclosure  suit,  and 
the  appointment  of  a  receiver^  and  that  it  could  not  do  after  the 
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assignment  aince  the  ^^^  probate  court  acquired  exdnsiYe  jiii»- 
diction  over  the  land. 

The  contention  is  plausible^  but  we  think  it  is  not  sound.    To 
assume  that  the  assignment  carries  to  the  assignee  the  right  to 
future  rents  aa  against  the  mortgagee  is  to  take  for  granted  the 
rery  matter  in  controversy.    It  is  to  ignore  an  easential,  and, 
as  we  think,  a  controlling,  condition  of  the  mortgage,  viz.,  th* 
pledge  of  the  rents,  issues,  and  profits.    True  it  is^  that  ordinar- 
ily, the  mortgagor  has  the  right  to  receiye  as  his  own  the  renti 
of  the  real  estate  so  long  as  he  remains  in  possession.    But  ifae 
mortgagor  in  this  case  yielded  possession  to  one  who  took  the 
property  burdened  with  the  duty  to  administer  it  for  the  bene- 
fit of  creditors,  and  then  the  question  ceased  to  be  one  betweea 
the  mortgagor  and  the  mortgagee  ezclusiyely,  and  became  a 
question  between  creditors  themselves.    The  question  then  i% 
Who,  among  the'creditors,  has  the  first  right?    Those  who  have 
general  claims  only  or  one  who  has  not  only  a  general  claim, 
but  a  specific  lien,  upon  the  thing  assigned,  and  upon  whatever 
issues  out  of  it?    Manifestly,  in  equity  the  mortgagee  had  the 
right,  by  virtue  of  the  stipxdations  in  the  mortgage,  to  Beq[ne8ter 
the  rents,  and  the  only  question  remaining  is  as  to  the  inAiinPF 
of  enforcing  such  right    Ordinarily,  the  method  would  be  by 
the  appointment  of  a  receiver  auxiliary  to  a  foreclosure  soit 
But  why  should  that  be  held  to  be  the  only  way?    That  holding 
would  make  it  impossible  for  the  mortgagee  to  avail  himself  of 
his  right,  for  the  estate  having  passed  into  the  exclusive  juris- 
diction of  the  probate  court,  no  other  court  could  interfere  with 
the  probate  court's  control  of  the  property,  and  the  effect  would 
be  to  put  it  in  the  power  of  the  debtor  to  defeat,  by  assignment 
of  his  property,  the  enforcement  ^^^  of  a  just  and  legal  lien 
upon  it    That  a  debtor  possesses  no  such  right  is  elementary. 
We  think  it  clear  that  the  right  of  the  mortgagee  to  proceed 
against  the  land  for  the  satisfaction  of  his  mortgage  was  trans- 
ferred to  the  fund  arising  out  of  the  land,  whether  from  the 
rents  or  the  sale  or  both,  and  the  fund  being  thus  in  the  cus- 
tody of  the  court  its  distribution  should  be  determined  on  equi- 
table principles.    Nor  can  it  make  any  difference  that  &e  fund 
was  acquired  through  the  process  of  assignment  rather  than 
by  the  appointment  and  action  of  a  receiver,  for,  to  aU  intents 
and  purposes  obtaining  in  the  present  case,  tiiere  is  no  essential 
difference  between  the  two.    Bach  is  an  arm  of  the  court  for 
the  purpose  of  working  out  the  rights,  equitable  as  well  as  l^al, 
of  the  parties.    And  the  mortgagee  having  the  right  to  resort 
to  the  rents  as  well  as  to  the  land  itself  for  the  satisfaction  of 
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its  debt,  a  refusal  to  make  such  application  of  the  fond  would 
bave  been  a  denial  of  that  right.  There  is  no  error  in  this  par- 
ticular :  Bailsman's  Appeal,  90  Pa.  St  178 ;  Wolfs  Appeal,  106 
Pa.  St.  545;  First  Nat  Bank  y.  Illinoia  Steel  Co.,  72  HL  App. 
MO. 

2.  As  to  the  matter  of  fines,  the  daim  of  the  plaintiff  in  er* 
ror  is  that  the  right  to  them  tenninated  with  the  assignment ; 
that  the  effort  now  is  in  effect  to  collect  of  the  assignee;  and 
that  when  the  company  filed  its  cross-petition,  it  elected  to  for* 
f eit  the  stock  for  nonpayment  and  declare  the  debt  due,  which 
action  terminated  Mrs.  Straub's  membership  in  the  company, 
and  she  was  no  longer  obliged  to  pay  dues,  and  that  obligation 
haying  terminated,  the  obligation  to  pay  fines  was  at  an  end. 

This  proposition  also  assumes  that  tiie  mortgagor  coiQd  re- 
lieye  herself  of  the  obligations  imposed  by  ^^®  her  contract  by 
an  assignment  It  is  not  tenable.  The  assignment  could  have 
no  such  consequence.  And  whaterer  might  have  been  the  effect 
upon  the  contract  of  the  commencement  by  the  company  of  a 
foreclosure  suit,  had  it  resorted  to  such  action,  we  are  of  opinion 
that  the  filing  of  its  answer  and  cross-petition  did  not  impair 
its  right  to  fines,  at  least  to  the  date  of  sale,  the  sale  having  been 
ordered  prior  to  the  decree  finding  the  amount  due  the  mort- 
gagee. It  did  not  seek  the  forum,  but  became  a  party  in  invi- 
tum,  and  could  not  do  less  than  assert  its  claim  when  thus 
brought  in.  Otherwise  its  rights  would  haye  been  lost:  See 
Hagerman  y.  Ohio  etc.  Assn.,  25  Ohio  St  186. 

Judgment  affirmed. 

Minshall,  C.  J.^  and  Burket,  Davis,  and  Shauck,  JJ.,  concur. 
Williams,  J.,  concurs  in  the  judgment  as  to  rents  only. 


RBNTS.— A  MORTOAOB  that  does  not  by  Its  terms  pledge  the 
rents  and  profits  of  the  mortgaged  premises  gives  the  mortgagee 
no  Uen  on  them.  In  order  to  obtain  any  right  thereto  before  his 
debt  becomes  due^  he  must  take  a  specific  pledge  thereon  as  s^ 
enrtty:  Mote  to  Hardin  v.  Hardin*  27  Am.  8t  B^  793^ 
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STATE  V.  BATES. 

122  Utah,  65,  61  Pac  905.] 

BVIDBNCB-^UDIGIAL  NOTICEL— A  court  «m  tafei  !■» 
clal  notice  of  tlie  records  and  prior  proceedings  In  a  cam 
before  It 

EVIDBNOB-JUDIGIAL  NOTIGIB— MR^ffiONS  OP  UHITBD 
8TATB3  GOURT&— U  a  state  law  as  to  a  certain  dan  oC  cum 
has  once  been  held  by  the  United  States  snpreme-  eoart  to  be  in 
contravention  of  the  constitution  of  the  United  States,  or  ex  po9t 
facto,  a  state  court  will,  whenever  tJiereaf ter  a  case  of  that  dam 
comes  before  It,  take  oetlee  at  the  dedsftaai  of  the  natlooal  eostt, 
and  of  the  question  respecting  which  such  decisloa  was  made^ 

JUDGMENTS,  VOID— LAW  OF  CASfiL-If  &  decision  hy  t 
national  court  renders  absolutely  void  convictions  and  Judgmenis 
in  certain  cases  which  have  never  been  appealed  from  a  ptnos 
released  from  sentence  under  such  void  judgment  may  be  ^et^ 
rested  and  prosecuted  for  the  same  offense. 

JUDGMENTS.— A  VOID  JUDGMENT  IS  UBALLT  NO 
JUDGMENT,  and  leaves  the  parttes  litigant  In  the  same  posltioB 
they  were  in  before  the  trIsL 

JUDGMENTS,  VOID-CRIMINAL  CASES.— A  Judgment  to 
a  criminal  case  tried  before  an  unlawful  ifury  and  aH  proceediots 
therein  after  entry  of  plea  are  whoOy  void  for  want  of  juzisdlctioai 
and  may  be  so  treated  everywhere  and  at  all  times. 

JUDGMENTS,  VOID  —  CRIMINAL  CASES  —  JBOPAB- 
DY. — ^If  a  judgment  of  conviction  Is  void,  the  accused  has  not  been 
put  In  jeopardy,  and  upon  his  discharge  under  such  void  judg- 
ment he  may  be  rearrested  and  held  for  trial  under  the  ssid* 
indictment 

A.  G.  Bishop,  attorney  general,  and  S.  A.  King,  for  the  state. 

J.  W.  N.  Whitecotton  and  S.  B.  Thurnum,  for  the  ieqK>iid- 
ent 
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^J  BABTCS;  a  J.    In  this  caae  the  defendant  was  charged, 
bfj  indictment^  with  the  crime  of  murder  in  the  second  degree. 
rhe  offenae  was  alleged  to  have  been  committed  in  the  county 
»f  Tooele,  on  September  22,  ia95,  and  the  indictment  was  filed 
on  ihe  thirtieth  day  of  the  same  month,  in  the  difitrict  conrt  of 
tihe  third  judicial  district  of  the  territory  of  Utah,  which  dis- 
trict included  that  county.    On  October  1,  1895,  the  prisoner 
entered  a  jdea  of  '^not  guilty"  to  the  iudictment.    Thereafter, 
npon  the  territory  being  admitted  into  the  Union  as  a  state,  the 
£Le8  and  records  in  the  caae  were  transmitted  to  the  clerk  of  the 
^dietriet  court  in  and  for  Tooele  county.    On  April  7,  1896,  the 
^cause  waa  tried  before  a  jury  of  eight  men,  as  provided  in  the 
constitution  and  statutes  of  the  state,  and  convicted,  against 
the  objections  of  the  defendant  to  such  a  trial    Afterward,  up« 
on  the  defendant  being  sentenced  to  the  state  prison  for  a  pe- 
riod of  ten  years,  the  case  was  appealed  to  the  state  supreme 
courts  where  the  trial  by  a  juiy  of  eight  men  was  held  valid  and 
the  judgment  affirmed.    On  May  12,  1898,  upon  habeas  corpus 
proceedings  being  instituted  in  the  TJnited  States  district  court 
for  the  state  of  Utah,  the  defendant  was  released  from  impris* 
onmmty  but  was  immediately  rearrested  upon  a  warrant  of  ar« 
rest  issued  out  of  the  district  court  of  Tooele  county.    Then, 
upon  motion  of  the  defendant  a  change  of  venue  was  granted, 
and  Use-case  removed  to  the  district  court  of  Utah  county. 
There,  upon  motion,  in  behalf  of  the  prisoner,  the  cause  was 
dismissed  and  the  bail  discharged  upon  the  ground  that  the  court 
had  no  jurisdiction  of  the  subject  matter  or  of  the  person  of 
the  defendant^  or  any  authority  to  try  the  same.    This  appeal  is 
from  that  judgment. 

At  the  outset,  counsel  for  the  respondent,  insist  upon  their 
motion  to  strike  from  the  transcript  an  affidavit  and  ^  some 
other  document  attached  thereto,  relating  to  the  proceedings  on 
habeas  corpus  in  the  TJnited  States  district  court  by  which  the 
prisoner  was  disdiarged  from  custody,  and  claim  that  they  were; 
never  settled  in  a  bill  of  exceptions,  and  that  they  have  not  been 
certified  to  this  court  by  the  clerk  of  that  court    We  do  not 
deem  it  important  to  rule  upon  this  motion,  because  there  ap« 
peaiB  to  be  nothing  in  the  affidavit  and  documents  referred  to^ 
material  to  this  decision,  of  which  we  cannot  take  judicial  no- 
tice.   A  court  will  take  notice  of  the  records  and  prior  proceed* 
ings  is  the  same  case.    Likewise,  ^^courts  will  generally  take 
notice  of  whatever  ought  to  be  generally  known  within  the  limits 
of  their  jurisdiction'^:  1    Oreenleaf  on   Evidence,   sees.  5,  6; 

Am.  St  Rep^  VoL  LXXXIII-tt 
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Brown  r.  Piper,  91  XT.  3.  37;  State  t.  Bowen,  16  Kan.  475; 
Dawson  t.  Dawson,  29  Mo.  App.  521. 

So  where  a  state  law,  as  to  a  certain  class  of  cases,  has  onoe 
been  held,  by  the  supreme  court  of  the  TTnited  States,  to  be  ia 
oontravention  of  the  constitution  of  the  United  States,  or  ex 
post  facto,  a  state  court  will,  whenever  thereafter  a  case  of  such 
class  comes  before  it,  take  notice  of  the  decision  of  the  federal 
court,  which  declared  such  law  so  ez  poet  facto.,  and  of  the  qnes^ 
tion,  respecting  which  the  decision  was  made.  This  prindple 
was  recognized  in  State  y.  Hart,  19  Utah,  438,  57  Pac  41S» 
where  Mr.  Justice  Miner,  speaking  for  the  court,  said:  "Th^ 
cases  of  State  t.  Bates,  14  Utah,  293,  47  Pac.  78,  and  State  t. 
Thompson,  15  Utah,  488,  50  Pac  409,  practically  embraced  ibe 
same  questions  inrolyed  in  this  case.  In  passing  upon  the  lat- 
ter case  the  supreme  court  of  the  United  States,  in  Thompson 
T.  Utah,  170  U.  S.  343, 18  Sup.  Gt.  Bep.  620,  held  that  the  pio- 
Tision  of  article  1,  section  10,  of  the  constitution  of  this  stite^ 
providing  for  the  tiial  of  criminal  cases,  not  capital,  in  courts  oi 
general  jurisdiction,  by  a  jury  composed  of  eight  ^^  persoBSy 
instead  of  twelve,  is  ez  post  facto  in  its  application  to  felonies 
committed  before  the  territory  became  a  state*';  and  defendant 
Morris  having  committed  his  offense  under  the  territorial  gor* 
emment^we  held  that,  in  accordance  with  that  decision,  he  could 
be  tried  in  the  state  court  by  a  jury  of  twelve  men.  Hence,  fol- 
lowing the  decision  in  the  Hart  case,  we  may  look  into  that  of 
supreme  court  of  the  United  States,  rendered  in  the  Thompson 
case,  to  ascertain  to  what  extent  it  affects  the  case  at  bar. 

The  main  question,  therefore,  remains  to  be  considered, 
whether,  under  the  decision  of  the  federal  supreme  court  in  the 
Thompson  case,  and  in  view  of  the  previous  proceedings  and 
judgment  in  this  case  in  the  state  courts,  the  judgment  of  dift- 
missal,  entered  by  the  lower  court  herein,  was  correct. 

The  appellant  contends  that  tiie  action  of  the  court,  in  dis- 
missing the  case  for  the  want  of  jurisdiction,  was  erroneous,  and 
maintains  that  all  the  former  proceedings,  after  the  entry  of  the 
defendant's  plea,  and  the  conviction  were  absolutely  void,  be- 
cause the  trial  was  conducted  before  an  unlawful  jury;  thit 
the  judgment  resulting  therefrom,  although  affirmed  by  this 
court,  was  likewise  null  and  void;  and  that  no  lawful  jmt 
having  been  impaneled  and  sworn  at  that  trial,  the  defendant 
was  not  in  jeopardy.  The  respcmdent  insists  tiiat,  as  the  dis- 
trict court  held  that  it  was  lawful  to  try  him  before  a  jury  oi 
eight  men,  and  having  been  so  tried  and  convicted,  and  as  the 
judgment  was  affirmed  by  the  supreme  court  and  the  case  never 
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taken  to  or  the  judgment  reversed  in  the  supreme  court  of  the 
United  States,  he  cannot  again  be  tried  for  the  same  offense 
and  invokes  the  doctrine  of  the  law  of  the  case.  This  position 
of  the  respondent,  under  the  facts  and  circumstances  of  this 
case  cannot  be  regarded  as  '^^  sound.  It  is  true,  the  case  has 
been  once  tried  by  a  jury  of  eight  men,  and  the  state  courts 
held  that  to  be  a  lawful  jury,  and  the  cause  was  never  removed 
to  the  federal  supreme  court,  and  hence  never  reversed  by  it, 
but  the  case  of  State  v.  Thompson,  16  Utah,  488,  60  Pac.  409, 
which  involved  the  identical  question,  respecting  the  validity 
of  the  state  law  providing  for  eight  instead  of  twelve  jurors 
in  the  trial  of  this  class  of  cases,  was  appealed  to  the  federal 
auprone  court,  and  that  court  in  that  case  reversed  the  state 
courts,  and  held  the  state  law  ex  post  facto  and  void,  with  re* 
spect  to  this  class  of  cases — felonies  committed  before  the  ter- 
ritory became  a  state. 

Mr.  Justice  Harlan,  delivering  the  opinion  of  the  court,  in 
the  case  said :  '?n  our  opinion,  the  provision  in  the  constitution 
of  TTtah  providing  for  the  trial  in  courts  of  general  jurisdiction 
of  criminal  cases,  not  capital,  by  a  jury  composed  of  eight  per« 
sons,  is  ex  post  facto  in  its  application  to  felonies  committed 
before  the  territory  became  a  state,  because,  in  respect  of  such 
crimes,  the  constitution  of  the  United  States  gave  the  accused, 
at  the  time  of  the  commission  of  his  offense,  the  right  to  be 
tried  by  a  jury  of  twelve  persons,  and  made  it  impossible  to 
deprive  him  of  his  liberty  except  by  the  unanimous  verdict  of 
such  a  jury.*' 

The  effect  of  that  decision  was  to  render  absolutely  void  the 
conviction  had  and  judgment  pronounced,  under  the  state  law, 
in  eyery  case  of  felony,  where  the  offense  had  been  committed 
before  statehood.  Therefore,  notwithstanding  the  fact  that  the 
case  at  bar,  which  is  a  felony  shown  to  have  been  committed 
before  the  territory  became  a  state,  was  not  in  terms  reversed 
by  the  court  of  last  resort,  the  effect  upon  it  was  just  the  same 
as  if  it  had  been  so  reversed.  And  this  is  the  sense  in  which 
that  decision  was  received  and  treated  with  respect  to  this  case, 
'''*  for  upon  its  rendition  the  respondent  was  released  from 
imprisonment,  and  thereafter  again  arrested  under  the  same  in- 
dictment and  upon  the  same  charge.  Under  such  circumstances 
the  doctrine  of  the  law  of  the  case  does  not  apply.  Can  he, 
then,  the  judgment  of  the  state  courts,  according  to  the  decision 
of  the  supreme  court  of  the  United  States,  being  absolutely 
anil  and  void,  be  now  tried  by  a  lawful  jury  of  twelve  men? 
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A  rqid  judgmeiit  is  really  no  judgment.  It  leaTes  the  paitui 
litigant  in  the  aame  pocdtion  they  were  in  before  the  trial  It 
leayea  them  in  exactly  the  same  position  aa  if  no  trial  bad  takei 
jdaoe.  Such  a  judgment  confers  anthority  upon  no  one  to  en- 
f<m»  it 

'^A  void  judgment,'^  aaya  Mr.  Black,  ''is  in  reality  no  judg- 
ment at  alL  It  ia  a  mere  nullity.  It  is  attended  by  none  of  the 
consequences  of  a  valid  adjudication,  nor  is  it  entitled  to  tbe 
respect  accorded  to  one.  It  can  neither  affect^  impair,  nor 
create  rights.  As  to  the  person  against  whom  it  profesKS  to 
be  rendered,  it  binds  him  in  no  degree  whatever,  it  has  no  effac: 
as  a  lien  upon  his  property,  it  does  not  raise  an  estoppel  sgumt 
him.  As  to  the  person  in  whose  favor  it  professes  to  be,  it 
places  him  in  no  betterposition  than  he  occupied  before;itgiTeB 
him  no  new  rights  but  an  attempt  to  enforce  it  will  place  him 
in  periL  As  to  third  persons,  it  can  neither  be  a  source  of  titk 
nor  an  impediment  in  the  way  of  enforcing  their  daims.  It  tb 
not  necessary  to  take  any  steps  to  have  it  reversed,  vacated,  or 
set  aside.  But  whenever  it  is  brought  up  against  a  party,  be 
may  assail  its  pretensions  and  show  its  worthlessness.  It  is 
supported  by  no  presumptions,  and  may  be  impeached  in  tnj 
action,  direct  or  collateral'':  Black  on  Judgments,  sea  170. 

In  the  present  case  all  the  proceedings  of  the  trial  court,  after 
flie  defendant  had  entered  his  plea,  were  wholly  void,  ^  be- 
cause the  court,  in  the  absence  of  a  lawful  jury,  had  no  jur]8di^ 
tion  to  try  the  cause,  and,  therefore,  its  sentence  and  judgment 
were  mere  nullities,  and  the  afSrmance  of  the  judgment  by  tbe 
supreme  court  could  not  make  them  valid.  That  judgmaii, 
therefore,  could  be  held  and  treats  as  a  nullity  whenefer, 
wherever,  and  by  whomsoever  used  or  relied  upon  as  a  yslid 
judgment. 

As  soon  aa  it  was  shown  that  the  defendant  was  tried  by  a 
court  having  no  jurisdiction,  and  that  he  was  denied  a  i^i 
guaranteed  him  by  the  federal  constitution,  the  judgmat 
against  him  was  not  merely  voidable  but  Itbsolutely  void,  and 
he  at  once  became  entitled  to  his  discharge,  and  neither  the 
trial  nor  the  judgment  had  the  effect  even  of  putting  the 
prisoner  in  jeopardy.  As  a  consequence,  upon  his  release 
from  imprisonment,  because  of  the  void  judgment,  he  vas 
again  subject  to  arrest,  under  the  same  indictment  and  upon 
the  same  charge,  and  no  plea  of  once  having  been  put  in 
jeopardy  for  the  same  offense  can  be  a  bar  to  a  lawful  trial,  not- 
withstanding his  former  conviction  stands  unreversed.  This  ii 
so,  because  the  former  trial  was  conducted  und^  a  law  whidi 
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as  since  been  declared^  by  the  court  of  last  resort,  to  be  as  to 
iich  a  case,  in  contravention  of  the  Qonstitntion  of  the  United 
Itates^  the  trial  court  thus  having  acted  without  jurisdiction. 
!lierefore,  the  respondent  may  now  be  tried  before  a  lawful 


^f  a  court  has  no  jurisdiction  over  the  offense,  or  derives  its 
zisteoce  from  an  unconstitational  statute,  or  ift  holding  a  term 
tot  authorized,  or  is  otherwise  without  authority  in  tiie  premises, 
ke  defendant  is  not  in  jeopardy,  however  far  the  tribunal  pro- 
eeds.  In  most  or  all  of  these  circumstances,  the  final  jndg< 
nent  is  not  voidable,  as  mentioned  in  a  previous  section,  but 
r<»d;  80  that  bis  unreversed  conviction  ia  not  m0Ctt  a  bar  to 
Aotber  proseeutioii  ^  than  his  aequittal**:  1  Bishop  on  Qrim- 
nal  liaw;  sec.  1028 ;  Black  on  Judgments,  sec.  218 ;  Brown  on 
ruriadiction^  sees.  101, 102;  Thompson  v.  Utah,  170  XT.  S.  343; 
State  T.  Hart,  19  Utah,  438,  57  Pac  415;  In  re  McClaskey,  f 
Olda.  668,  37  Pac  854;  In  re  Terrill,  62  Kan.  29,  39  Am.  St 
Hep.  327,  34  Pac.  454;  Hill  v.  People,  16  Mich.  351;  State  v. 
Carman,  63  Iowa,  130,  50  Am.  Bep.  741, 18  N.  W.  691 ;  Hilands 
T.  Commonwealth,  111  Pa.  St  1,  56  Am.  Bep.  235,  2  AtL  70. 
We  are  of  the  opinion  that  the  court  erred  in  dismissing  the 
case.  The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  te  reinstate  Ihe  case  and  proceed 
in  aoeordance  herewith. 


Baxtch,  J.,  and  MoCarty,  D.  J.,  concur. 


JUDICIAL  NOTIGB  MAY  BE  TAKEN  bj  a  court  of  previous 
proceedings  had  In  the  cause:  Hollenbach  v.  Schnabel,  101  OaL 
312,  4e  Am.  8t  Rep.  57,  85  Pac.  872.  But  state  courts  do  not  take 
jUidMal  notice  of  Conner  adjiidicatlona  in  fedezal  courtB  upon  tkm 
subject  matter  in  controversy:  KUpatrlck  v.  Kansas  Gitj  etc  R.  B. 
Co.,  88  Neb.  620,  41  Am.  St  Rep.  741,  57  N.  W.  064. 

VORMISB  JBOPARDT.— One  ts  not  put  In  Jeopardy  by  being 
proeeeuted  under  void  proceedings:  Dunn  v.  State,  2  Ark.  229,  85 
Am.  Dee.  54.  flee,  too.  In  re  TerrlUn  52  Kan.  29,  80  Am.  St  Rep. 
881,  84  Pac  457.  Legal  jeapardj  does  not  result  from  an  arraign^ 
ment  under  a  void  Indictment:  State  v.  Ray,  Rice.  1,  83  Am.  Dec 
00.  See,  teo^  PitMMtt  v.  Btate^  2  Sneed.  280^  e2  Am.  Dec  468.  A 
merely  defselive  cberge^  bowevev,  may  snatatn  a  ftxrmsr  convl^ 
tbm:  8Ute  i»  Bogaxd*  2S  ImL  Apsu  128^  ai  Asx  8t  Rei^  U,  fS^  JSL 
R.  T22. 
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ooNsnnrnoNAii  law--ghangb  of  RBMSDT.-'n* 

legislature  has  InhereDt  power  to  enlarge,  limit,  alter,  or  repeal 
remedial  etatatee,  provided  contracts  are  not  directly  Impaired, 
and  a  remedy  la  left,  thongh  leoa  eonroilent  and  prompt^  ttiui  tka 
one  ao  changed  or  n^>ealed. 

OONSTITUnONAL  LAW-OHANGB  IN  BB1£SDT.— A^ 
change  or  limitation  <tf  the  remedy  not  materially  abiMglBs  the 
right  does  not  Impair  the  obligation  of  contracts. 

CONSTITUTIONAL  LAW— BXEOCPTION  LAWS.— A  statute 
abeolutely  exempting  to  married  men,  or  heads  <rf  famlllea,  thdr 
earnings  for  personal  servlcea  roidered  within  the  atzty  days  next 
preceding  the  levy  of  execution,  by  garnishment  or  ottaerwtee;  li 
reasonable  and  directed  to  the  remedy,  and  not  to  the  right,  and 
does  not  Impair  the  obligation  of  contracts  entered  into  prior  ts 
Its  passage. 

Krebs  ft  Hoppaugh,  for  the  appellant 

Bennett,  Harkness,  Howat,  Sutherland  ft  Van  Coit,  tat  flie 

respondent 

^^  BASKIN^  J.    There  is  no  controYersy  in  regard  to  the 
facts  in  this  case  which  are  as  follows: 

That  on  the  13th  of  May,  1896,  the  defendant  waa  indebted 
to  the  plaintiff  for  goods  and  merchandise  previously  sold  bj 
the  latter  to  the  defendant;  that  on  that  *^  day  the  plaintiff 
recovered  on  said  indebtedness  a  judgment  for  two  hundred  and 
eighty-five  dollars  and  forty-seven  cents,  and  costs  amounting  to 
eleven  dollars  and  twenty-five  cents;  that  on  the  12th  of  De- 
cember, 1899,  an  execution  was  issued  on  said  judgment,  and 
the  Rio  Grande  Western  Bail  way  Company  was  gamisheed; 
that  said  company,  on  the  28th  of  December,  1899,  answered 
''that  it  was  indebted  to  the  defendant  in  the  sum  of  seventy- 
seven  dollars  and  fifty  cents  for  services  rendered  from  No- 
vember 1  to  December  12,  1899,  inclusive,  which  was  subject  to 
the  claim  of  plaintiff;  that  the  same  was  exempt  from  execo- 
tion;  that  the  defendant  was  before  and  at  the  date  of  said 
garnishment,  and  had  ever  since  been  a  married  man  with  a 
wife  and  child  dependent  upon  him  for  support,  and  that  he 
and  his  wife  and  child  were  before  and  at  the'  date  of  said  gai^ 
nishment,  and  ever  since  have  been,  residents  of  Salt  Lake 
City,  Utah/* 

The  respondent,  William  Bird,  Jr.,  also  filed  an  answer  alkt^ 
ing  tbe  same  facts  set  up  by' said  company. 
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A.  Lf.  Hoppangh^  one  of  the  attorneys  for  the  plaintiff,  made 
ind  filed  ai^  affidavit  admitting  the  facts  alleged  in  the  forego- 
ing answers,  except  the  conclusion  that  said  earnings  were 
Bzempt  from  execution,  and  stating  that  at  the  time  said 
goods  and  merchandise  were  sold  and  said  judgment  rendered, 
the  said  Bird  had  no  property  except  his  monthly  earnings  for 
personal  serrioes,  and  that  one-half  of  said  earnings,  at  the  last- 
named  dates  were,  and  ever  since  have  been,  subject  to  the  execu- 
tion of  said  judgment  It  is  also  admitted  that  defendant  has 
no  prapertj  upon  which  execution  can  be  levied,  or  out  of  which 
said  judgment  can  be  satisfied,  if  all  of  the  earnings  of  said  de- 
fendant are  exempt  from  execution. 

The  respondents  claim  exemption  under  an  act  of  the  legis- 
lature, approved  March  9,  1899  (Laws  1899,  p.  99,  sec  7),  ^^* 
which  exempts  from  execution  '^the  earnings  of  the  judgment 
debtor  for  personal  services  rendered  within  sixty  days  next  pre- 
ceding the  levy  of  the  execution,  by  garnishment  or  otherwise, 
if  the  judgment  debtor  be  a  married  man,  or  ^rith  a  family  de- 
pendent upon  him  for  support.^' 

The  court  below  held  that  said  earnings,  under  said  pro- 
vision, were  exempt  and  rendered  judgment  accordingly. 

The  appellant  contends  that  the  legislature  did  not  intend 
that  said  provision  should  have  any  retroactive  effect,  and  that 
the  judgment  in  this  case,  giving  it  such  effect,  is  in  violation  of 
section  10,  article  1  of  the  constitution  of  the  United  States, 
and  impairs  the  obligation  of  the  implied  contract  between  the 
parties  which  arose,  upon  sale  of  the  said  goods  and  merchandise^ 
previous  to  the  passage  of  said  act. 

At  the  date  of  the  implied  contract  and  the  rendition  of  said 
judgment,  under  the  attachment  law  then  in  force,  garnish- 
ment of  one-half  only  of  the  defendant's  earnings  for  his  per- 
sonal services,  rendered  within  sixty  days  preceding  service  on 
the  garnishee,  was  permissible:  2  Comp.  Laws  1888,  p.  307, 
subd.  7;  Laws  1896,  p.  214,  sec.  7. 

Section  7  of  the  act  of  1899  did  not  abolish  the  remedy  by 
garnishment,  but  simply  amended  the  former  act,  so  as  to  ex- 
clude the  whole  of  such  earnings  for  services  rendered  during 
such  period  from  tlie  operation  of  that  process,  when  the  judg- 
ment debtor  is  a  married  man  or  has  a  family  dependent  upon 
him  for  support  So  that  the  alleged  injury  complained  of  in 
this  case  is  said  limitation  of  the  remedy  bygamishment.  There- 
fore, the  only  question  presented  is  whether  this  limitation  im- 
pairs the  obligation  of  the  contract.    The  remedy  bygamishment 


77C  Akerican  Statb  BBPOSSSy  Yol.  83.  [XJtak» 

18  ^^  purely  etatutory,  and  not  a  commoii-lair  right:  9  Am.  k 
Bug,  Encj.  of  Law,  809;  Drake  on  Attachments,  see.  451a. 

In  the  case  of  Starges  t.  CrowningshieW,  4  Wheat.  200,  Chkf 
Justice  Mardiall  said:  '^Without  impairing  the  obligation  of 
the  contract  the  remedy  may  certainly  be  modified  as  the  wisdom 
of  the  nation  shall  direct''  In  that  case,  it  was  held  that  the 
remedy  of  imprisonment  (which  existed  at  common  law) 
might  be  abolished  without  impairing  the  obligation  of  the 
contract 

In  the  case  of  Bronson  y.  Kinzie,  1  How.  315,  Chief  Justice 
Taney,  in  the  opinion  said:  Undoubtedly,  a  state  may  regulate 
at  pleasure  the  modes  of  proceeding  in  its  courts  in  relation  to 
past  contracts  as  well  as  future.  It  may,  if  it  thinks  proper^ 
direct  that  the  necessary  implements  of  agricnlture  or  the  tods 
of  the  mechanic,  or  articles  of  necessity  in  household  furniture, 
shall,  like  wearing  apparel,  not  be  liable  to  execution  on  judg- 
ments. Regulations  of  this  description  ha^e  always  been  con- 
sidered, in  every  civilized  community,  as  properly  belongmw-  to 
the  remedy,  to  be  exercised  or  not  by  every  sovereignty,  according 
to  its  own  views  of  poh'cy  and  humanity.  It  mast  reside  in  every 
state  to  enable  it  to  secure  its  citizens  from  unjust  and  harass- 
ing litigation,  and  to  protect  them  in  those  pursuits  which  are 
necessary  to  the  existence  and  well-being  of  eveiy  community. 
And  although  a  new  remedy  may  be  deemed  less  convenient 
than  the  old  one,  and  may  in  some  degree  render  the  recovery  of 
debts  more  tardy  and  difficult,  yet  it  will  not  follow  that  the 
law  is  unconstitutional.  Whatever  belongs  merely  to  tiie 
remedy  may  be  altered  according  to  the  will  of  the  state,  pro- 
vided the  alteration  does  not  impair  the  obligation  of  the  coo- 
tract  But  if  that  effect  is  produced,  it  is  immaterial  whether  it 
is  done  by  acting  on  the  remedy  or  directly  on  the  contract 
itself.     In  either  case  it  is  prohibited  by  the  constitution.** 

***  In  the  case  of  Edwards  v.  Kearzey,  96  IT.  S.  607,  ti» 
court  sums  up  its  conclusions  in  this  language:  *The  remedy 
subsisting  in  a  state  when  and  where  a  contract  is  made  and  is 
to  be  performed  is  a  part  of  its  obligation,  and  any  subsequent 
law  of  the  state  which  so  affects  that  remedy  as  substantially 
to  impair  and  lessen  the  value  of  the  contract  is  forbidden  by 
the  constitution,  and  is,  therefore,  void.** 

Justice  Clifford,  in  a  concurring  opinion  in  the  foregoing  cam 
on  pages  ^8,  609,  said:  '^Beyond  all  doubt,  a  state  legisiahne 
may  regulate  all  such  proceedings  in  its  courts  at  pleasure,  sub- 
ject only  to  the  condition  that  the  new  regulation  shall  not  n 
any  material  respect  impair  the  just  rights  of  any  party  to  a  pre* 
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existing  contrast  Autboiities  to  thai  effect  are  BumeiaoB  and 
deci&iye^  and  it  is  equally  clear  that  a  state  legiBlatnre  may,  if 
it  thinks  proper,  direct  that  the  neeessary  implements  of  agri* 
cnltnre,  or  the  tools  of  the  mechanic^  or  certain  articles  of 
nniTeraal  necessity  in  household  fnniitaze^  diall,  like  wearing 
apparel,  not  be  liaUe  to  attachment  and  execution  for  simple 
contra/et  debt&  Segulations  of  the  description  mentioned  have 
always  been  considered  in  every  civilized  community  as  properly 
belonging  to  the  remedy  to  be  exercised  or  not  by  every  sov* 
ereignty,  according  to  ifk  own  views  of  policy  and  humanity.^ 

,  And  Justice  Hunt,  in  a  concurring  opinion  in  the  same  case, 
page  610,  said :  '^I  think  that  the  law  was  correctly  annoimced 
by  Mr.  Chief  Justice  Taney  in  Bronson  v.  Kinzie,  1  How.  311, 
when  ke  said:  A  state  ^may,  if  it  thinks  pr<^r,  direct  that  the 
necessary  implements  of  agriculture,  or  the  tools  of  a  mechanic^ 
or  articles  of  necessity  in  household  furniture,  shall  like  wear- 
ing apparel^  be  not  liable  to  execution  on  judgments/ '' 

In  the  case  of  Tennessee  v.  Sneed,  96  U.  S.  74,  Justice  ^^ 
Himt,  in  delivering  the  opinion  of  the  court,  said:  ^^On  the 
general  subjects  and  for  numerous  illustrations  reference  is 
made  to  the  following  cases:  Bronson  v.  Kinzie,  1  How.  311 
(before  quoted  from)  and  Yon  Hofihnan  v.  Quincey,  4  Wall. 
553.  In  the  latter  case  it  was  stated  that  the  right  to  im- 
prison for  debt  is  not  a  part  of  the  contract  It  is  regarded  as 
penal,  rather  than  remediaL  The  states  may  abolish  it  when- 
ever tbey  think  proper.  They  may  also  exempt  from  sale^ 
under  execution,  the  necessary  implements  of  agriculture,  the 
tools  of  m  mechanic,  and  articles  of  necessity  in  household 
furniture.  It  is  said :  ^Begulations  of  this  description  have  al- 
ways been  eonsidered  in  every  civilized  community  as  properly 
belonging  to  the  remedy,  to  be  exercised  by  every  sovereignty 
according  to  its  views  of  policy  and  humanity.' 

^It  is  competent  for  tiie  states  to  change  the  form  of  the 
remedy,  or  to  modify  it  otherwise,  as  tiiey  may  see  fit,  provided 
no  substantial  right  secured  by  the  contract  is  thereby  impaired* 
No  attoapt  has  been  made  to  fix  definitely  the  line  between 
alterstionB  of  the  remedy,  which  are  to  be  deooed  legitimate, 
and  these  w4iidi,  nndet  the  focm  of  modifying  the  remedy,, 
impair  substantial  rights.  Every  case  must  be  determined  upon 
its  own  dzeoDstaneeB^ :  See,  alsoy  Penman^  case,  103  U.  8. 
714;  MeQa«hey  ¥.  Viiginia,  135  U*  S.  662^  10  Sup.  Ct  Bep. 
972;  Pcrage  t.  Ihidgt,  143  U.  &  160,  16  Sap.  Ct  Bep.  971; 
Ceol^e  QnstitiitieBal  lioitations,  34«  et  seq.;  Sutberlaad 
on  Statutory  Construction,  477,  483.    In  Suthcslamd  oo  Sta^ 
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ntory  Constraetion,  section  482,  it  is  stated:  *Vo  person  ean 
claim  a  vested  right  in  any  particular  mode  of  prooedore  fn 
the  enforcement  or  defense  of  his  rights.  «...  A  remed; 
may  be  provided  for  existing  rights,  and  new  remedies  added  to 
or  substituted  for  those  which  exist  Every  case  must,  to  am- 
siderable  extent,  depend  upon  its  own  circumstances.  ^^ 
General  words  in  remedial  statutes  maybe  applied  to  past  tzus- 
actions  and  pending  caees^  according  to  all  indications  of  legis- 
lative intent,  and  this  may  be  greatly  influ^ioed  by  oonsidenp 
tions  of  convenience,  reasonableness,  and  justice.'^ 

Judge  Cooley,  in  his  work  on  Constitutional  Limitationi^ 
page  346,  says:  ''Such  being  the  obligation  of  a  ocmtiaet,  it  ii 
obvious  that  the  rights  of  the  parties  in  respect  to  it  are  lisbk 
to  be  affected  in  many  ways  by  changes  in  the  laws,  whidi  it 
could  not  have  been  the  intention  of  the  constitutional  provinon 
to  preclude.  There  are  a  few  laws  which  concern  the  geuenl 
policy  of  a  state,  or  the  government  of  its  citiseiis,  in  their 
intercourse  with  each  other  or  with  strangers,  which  may  not 
in  some  way  or  other  affect  the  ccmtracts  whidi  they  hsfs 
entered  into  or  may  thereafter  form/' 

Creditors  as  well  as  debtors  arepresumed  to  know  that  the  legis- 
lature has  an  inherent  power  to  enlarge,  limit,  alter,  or  repeal  re- 
medial statutes,  provided  that  contracts  are  not  directly  impaired, 
and  a  remedy  be  left,  though  less  convenient  and  less  prompt  ssd 
speedy,  than  the  one  so  changed  or  repealed.  Also,  to  enact 
such  laws  as  ''according  to  its  own  views  of  policy  and  humanity, 
it  may  deem  necessary  to  protect  the  citizens  of  the  state  from 
unjust,  merciless,  and  oppressive  litigation  and  other  evils  detri- 
mental to  the  common  weal;  and  protect  them  in  thoee  pur- 
suits of  industry,  and  secure  to  them  those  privileges  and  rights 
which  experience  has  already  shown  or  in  the  future  may  be 
shown  to  be  necessary  to  the  prosperity  and  strength  of  the 
state,  although  such  necessary  laws  may  in  some  way  or  other 
affect  contracts  previously  entered  into.''  Among  such  neces- 
sary laws  are  police  regulations,  exemptions  from  forced  sales 
on  execution  of  necessary  implements  of  agriculture,  the  tooifl 
of  ^^^  mechanics,  necessary  household  furniture  for  the  use  of 
the  family,  and  their  wearing  apparel;  exemption  of  a  portion 
of  the  wages  of  laborers,  etc. 

Parties  making  contracts,  I  think,  should  be  charged  with 
notice  that  the  legislature  has  a  right  to  make  such  neoessszy 
changes  in  the  laws,  and  that  it  should  be  presumed  that  th^ 
intended  their  contracts  to  be  subject  to  such  reasonable  and 
necessary  changes. 
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Judge  Cooley,  in  hia  work  on  Constitational  Limitalionfly  707, 
708^  states  the  proposition  thus :  'The  occasions  to  consider  fiiis 
subject  in  its  bearings  upon  the  clause  of  the  constitution  of  the 
TJnited  States  which  forbids  the  states  passing  any  laws  impair- 
ing the  obligation  of  contracts  have  been  frequent  and  yaried; 
and  it  has  been  held  without  dissent  that  this  clause  does  not 
BO  far  remove  from  state  control  the  rights  and  properties  which 
depend  for  their  existence  or  enforcement  upon  contracts^  as  to 
xdieve  them  from  the  operation  of  such  general  regulations  for 
the  gooi  gOTemment  of  the  state  and  the  protection  of  the  rights 
of  indiyiduals  as  may  be  deemed  important  All  contracts  and  all 
rights,  it  is  declared,  are  subject  to  this  power;  and  not  only  may 
T^alations  which  affect  them  be  established  by  the  stiate,  but  all 
such  regulations  must  be  subject  to  change  from  time  to  time, 
as  the  general  well-being  of  the  community  may  require,  or  as 
the  circumstances  may  change,  or  as  experience  may  demonstrate 
the  necessity/' 

In  the  Dartmouth  College  Case,  4  Wheat  429,  Chief  Justice 
Marshall  uses  this  language:  '^The  framers  of  the  constitution 
did  not  intend  to  restrain  the  states  in  the  regulation  of  their 
ciyil  institutions  adopted  for  internal  goYemment,  and  that  in- 
strument they  have  given  us  is  not  to  be  so  construed/' 

Certainly,  any  change  or  limitation  of  the  remedy  which  does 
not  materially  abridge  the  right  does  not  impair  .the  ^^*  ob- 
ligation of  the  contract  As  stated  in  Van  Hoffman  v.  Quincy, 
4  Wall.  554,  ^'every  case  must  be  determined  upon  its  own  cir- 
cumstances/' 

In  the  case  at  bar  it  is  conceded  that  the  defendant  has  a  fam- 
ily dependent  upon  him  for  support,  and  that  his  only  means  of 
doing  so  is  his  wages.  It  is  a  matter  of  common  knowledge  that 
at  the  time  and  previous  to  the  passage  of  the  act,  limiting  the 
remedy  by  garnishment,  many  other  citizens  of  the  state  were  in 
the  same  situation  as  the  defendant,  and  that,  owing  to  the  fi- 
nancial crisis  which  prevailed,  it  was  a  difficult  task  for  the  la- 
borer to  earn  sufficient  to  properly  support  his  family.  In  view 
of  these  facts  the  limitation  of  the  remedy  of  garnishment  was 
reasonable  and  necessary,  and  is  not  such  a  change  as  impairs  the 
obligation  of  the  contract. 

It  is  ordered  that  the  judgment  of  the  court  below  be  afiSrmed, 
and  that  the  appellant  pay  the  costs. 

Bartchy  C.  J.,  and  Miner,  J.,  concur. 


CONSTITUTIONAL      LAW.  —  THE      LBGISLATURB       MAT 
GHANGB  the  form  of  remedies,  provided  no  substantial  right  se- 
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cured  bj  eoetnet  U  ttierolij  Impaired:  MercfaAOtar  Bank  r.  BillBii, 
06  Va.  US.  ai  Am.  St.  Bep.  Tiff,  82  8.  EL  481. 

BXBMPTIOM&-THX  LBGISLATUBIB  OAIWOT  INGBBAU 
the  exemption  from  execution,  aa  to  exlstinir  debts:  Jolumn  t. 
Fletcher,  64  MiM.  08^  28  Am.  Rep.  888;  Wilaon  ▼.  Brown,  58  AIl 
62,  29  Am.  Bep.  T8T.  8ea^  further,  the  note  to  Qaahefi  r. 
ton,  10  Am.  Dee.  188;  8  rrenmen  on  Ibcecotloiii^  a«&  8UL 


8TATB  ▼.  WILLIAM301T. 

[22  Utah.  248,  82  Pae.  1022.] 

BAPB.— AN  INDIOTMBNT  for  rape  need  not  wpeeXtj  thi 
oez  of  the  defendant,  nor  that  tin  penon  caTialiad  was  not  hli 

wife. 

CRIMINAL  LAW.-AN  INDICTMENT  must  In  all  caaee  em- 
ploy 80  many  of  the  substantial  words  of  the  eta  lute  an  will  enaUe 
the  court  to  see  on  what  statute  It  is  founded,  and  all  other  wordi 
which  are  essential  to  a  complete  description  of  the  olfenne,  or  sodi 
words  as  are  equivalent,  or  more  than  equivalent,  to  those  used  tai 
the  statute,  provided  they  include  the  full  sipiificatlon  of  tbt  statu- 
tory words,  but  not  otherwise. 

CRIMINAL  LAW.— INDICTMENTS  FOR  PURJSI^T  STATU- 
TORY OFF£NS£S  need  only  charge  the  defendant  with  all  Os 
pcts  within  the  statutory  definition,  substantialiy  in  tbe  words  of 
the  statute,  without  further  expansion. 

CRIMINAL  LAW  —  INDICTMBNTS  —  EXCBPTIONS, 

WHBTHER  MUST  BE  NEGATIVED.— If  a  statute  deflnlnc  an  of- 
fense contains  an  exception  in  its  enacting  cfiiuae  which  is  so  in- 
corporated with  the  language,  defining  the  offense  that  the  Ingredi- 
ents thereof  cannot  be  accurately  and  clearly  described  if  the  ex- 
ception is  omitted,  an  IndictnMnit  fonnded  upon  the  statntn  muit 
allege  enough  to  show  that  the  accused  is  not  within  the  exetp* 
tion.  If  the  language  clearly  defining  the  offense  is  entirely  sep- 
arable from  the  exceptloUi  the  indlclxnent  may  omit  any  reference 
to  the  exception. 

CRIMINAL  LAW--4NDIOTMBMlB--4ERrATVrroB3F  raaingL 
If  a  statute  pcehlblta  th*  doing  of  a  paJEticttlar  act  without  the 
autliority  ol  one  or  two  things,  the  indictment  must  negatlTe  the 

existence  of  both. 

CRIMINAL  LAW.— REASONABLE  DOT7BT  ti  not  a  mere 
imaginary,  captious,  or  possible  doubt,  but  a  fair  dooht,  baaed 
reason  and  conmnn  amae^  0?owinc  ont  of  the  evSenee  In  the 
It  is  such  a  doubt  as  will  leave  a  jnror'a  mind,  after  a  can^M  ex- 
amination of  all  of  the  evidence,  in  8u<^  a  condition  that  he  cannot 
say  that  he  has  an  abiding  conviction,  to  a  moral  certsintj,  of  the 
defendant's  guilt 

RAPE— BVIDBNGE   OF  CHASTITY   OF   PROSECUTRIX. 
In  a  prosecution  for  rape^  evMenee  of  want  of  chastity  hi  the 
cutrix  to  not  admissible. 
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W.  F.  Knoz,  for  the  appellant 

A-  C.  Bifihopy  attorney  general^  f cft  fhe  state* 


MINER,  J.  The  defendant  waa  charged  by  information 
with  the  crime  defined  by  section  4221  of  the  Revised  Statutes 
of  1898,  which  is  as  follows:  ^^Anj  person  who  shall  carnally 
and  unlawfully  know  any  female  over  the  age  of  thirteen  years 
mnd  under  the  age  of  eighteen  years,  shall  be  guilty  of  a  felony.'' 
The  terms  in  which  the  crime  is  alleged  in  the  information 
are  as  follows:  '^hat  John  H.  Williamson,  in  and  upon  one 
Belle  Anderson,  a  female  under  the  age  of  eighteen  years,  and 
over  the  age  of  thirteen  years,  to  wit,  the  age  of  fifteen  years, 
feloniously  did  make  an  assault,  and  her,  the  said  Belle  Ander- 
son, then  and  there  did  carnally  and  unlawfully  know,  contrary 
to  the  form  of  ^^^  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Utah/'  A  de- 
murrer was  filed  to  the  information,  and  one  of  the  grounds  stat- 
ed is  that  the  information  '^does  not  state  facts  sufficient  to  con- 
stitute a  crime/'  The  demurrer  was  overruled  by  the  trial 
court,  and  this  is  assigned  as  error. 

One  of  the  reasons  urged  by  counsel  for  the  defendant  why 
the  information  fails  to  charge  a  crime  against  the  defendant  is 
that  it  fails  to  state  that  \he  said  Belle  Anderson  was  not  at 
the  time  of  the  alleged  intercourse  the  wife  of  the  defendant. 

Section  4221  makes  it  a  felony  for  any  person  to  carnally  and 
unlawfully  know  any  female  over  the  age  of  thirteen  years  and 
under  the  age  of  eighteen  years. 

Section  4730  provides  that  the  information  shall  contain  a 
statement  of  the  acts  constituting  the  offense  in  ordinary  and 
concise  language,  and  in  such  manner  as  to  enable  a  person  of 
common  underetanding  to  know  what  is  intended* 

Section  4732  requires  the  information  to  be  direct  and  certain 
as  regards  the  party  charged,  the  oif ense  charged,  and  the  partic- 
ular circumstances  of  the  a&mse  when  they  are  necessary  to  con- 
stitate  a  complete  eff  ense. 

The  word  ^^laale"  does  not  appeajr  in  the  statute,  yet  it  is  well 
knoixna  tliBt  no  one  but  a  male  person  oould  be  indicted  for  the 
specific  offcaise  of  rape,  and  ihe  court  would  construe  the  statute 
to  mean  that  a  male  person  only  could  consummate  the  offense 
named  therein.  The  information  in  such  a  case  need  not  spec- 
ify Uie  sex  of  the  def^dant:  United  States  v.  Cannon,  4  Utah, 
122,  7  Pac.  369. 

In  a  prosecution  for  rape  it  is  not  necessary,  under  our  statute, 
to  show  in  the  information  that  the  person  ravished  was  not  the 
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wife  of  the  defendant  The  statute  containa  no  provision  or  ex- 
ception requiring  it:  Commonwealth  *^  y.  Fogertj,  8  Gnj, 
489,  69  Am.  Dec.  264;  State  y.  White,  44  Kan.  514^  25  Pac.  S3; 
State  y.  Halbert,  14  Wash.  306,  44  Pac.  638;  State  y.  Williams, 
9  Mont  179,  23  Pac.  335. 

In  the  former  case  it  was  held  that  in  a  case  of  rape  it  was  not 
necessary  to  allege  in  the  information  that  ibe  prosecutm  was 
not  the  wife  of  the  defendant.  Such  an  ayerment  has  neyei 
been  required  to  be  inserted  in  an  indictment  for  rape,  either  m 
this  country  or  in  England.  The  party  indicted,  however,  may 
show  in  his  defense  that  the  allq;ed  act  was  committed  with  bk 
wife. 

It  will  be  seen  that  onr  statute,  with  reference  to  this  offense^ 
contains  no  exception  in  the  enacting  clause.  In  such  cases  sajs 
Bishop:  -Where  a  statute  defines  the  offense  which  it  create^ 
it  is  ordinarily  adequate,  while  nothing  less  will  in  any  instasoe 
suffice,  to  charge  the  defendant  with  all  the  acts  within  the  stat- 
utory definition,  substantially  in  the  words  of  the  statute,  wiUh 
out  further  expansion*':  1  Bishop's  Criminal  Procedure,  see. 
611. 

The  indictment  should,  in  all  cases,  employ  so  many  of  llie 
substantial  words  of  the  statute  as  will  enable  the  court  to  see 
on  what  statute  it  is  founded,  and  all  other  words  which  are  es- 
sential to  a  complete  description  of  the  offense,  or  such  words 
which  are  equivalent,  or  more  than  equivalent  to  those  used  in 
the  statute,  provided  they  include  the  full  signification  of  the 
statutory  words,  but  not  otherwise. 

In  United  States  v.  Cook,  17  Wall.  168,  it  is  said:  ''Where  a 
statute  defining  an  offense  contains  an  exception,  in  the  enacting 
clause  of  the  statute,  which  is  so  incorporated  with  the  langnsge 
defining  the  offense  that  the  ingredients  of  the  offense  cannot  be 
accurately  and  clearly  described  if  the  exception  is  (»nitted,  an 
indictment  founded  upon  the  statute  must  allege  enough  to 
show  that  the  ^^^  accused  is  not  within  the  exception.  But  if 
the  language  of  the  section  defining  the  offense  is  so  entirelj 
separable  from  the  exception  that  the  ingredients  constituting 
the  offense  may  be  accurately  and  clearly  defined  without  any 
reference  to  the  exception,  the  indictment  may  omit  any  sndi 
reference.  The  matter  contained  in  the  exception  is  matter  of 
defense,  and  to  be  shown  by  the  accused." 

It  is  also  held  that  no  allegation  of  unlawfulness,  nor  being 
against  the  statute,  nor  in  collusion,  will  make  good  the  indict- 
ment, if  it  does  not  bring  the  acts  prohibited  or  commanded, 
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in  the  doing  or  not  doing  of  which  the  offense  consists,  within 
the  material  worda  of  the  statute. 

So  if  the  statute  prohibits  the  doing  of  a  particular  act  with- 
out the  authority  of  either  one  or  two  things,  the  indictment 
should  negative  the  existence  of  both  those  before  it  can  be  suf- 
ficient. If  the  exception  is  stated  in  the  enacting  clause  of  the 
statute,  it  is  ordinarily  necessary  to  negative  it  in  order  that  the 
description  of  the  crime  may  correspond  with  the  statute,  as, 
if  a  statute  imposes  a  penalty  for  the  sale  of  spirituous  liquors 
without  a  license,  the  indictment  should  aver  the  want  of  a  li- 
cense: Archibald  on  Criminal  Law^  sec.  379;  State  v.  Mo- 
Donald,  14  Utah,  173,  46  Pac.  872. 

In  tiie  case  of  People  t.  Fairbanks,  7  Utah,  3,  24  Pac.  538^ 
the  territorial  court  held,  that  under  section  4488  of  the  Com- 
piled Laws  of  Utah  of  1888,  providing  that  every  person  who 
with  intent  to  do  bodily  harm,  and  without  just  cause  or  excuse, 
etc.^  commits  an  assault,  etc.,  the  indictment  must  negative  the 
clause  ^'just  cause  or  excuse.^'  In  the  syllabi,  and  at  the  foot 
of  the  opinion  in  the  case  of  State  v.  McDonald,  14  Utah,  173^ 
46  Pac.  872,  the  reporter  erroneously  states  that  the  former 
case  was  overruled.  This  is  incorrect.  The  case  was  not  over- 
x-nled  by  the  latter  decision.  The  statutes  imder  which  each  of 
these  two  cases  were  brought  were  not  at  all  identical.  ^^^  The 
case  of  State  v.  McDonald,  14  Utah,  173,  46  Pac.  872,  was 
brought  under  section  4471  of  the  Compiled  Laws  of  Utah  of 
1888,  providing  "that  every  person  who  assaults  another  with  in- 
tent to  murder  is  nunishable,^^  etc.  The  indictment  charged 
the  defendant  with  the  crime  of  assault  with  intent  to  commit 
murder,  describing  the  offense,  without  alleging  that  the  assault 
was  committed  without  "just  cause  or  excuse,''  or  that  it  was 
eommitted  with  malice  aforethought,  and  the  court  held  the  in- 
formation good.  The  charge  was  in  the  substantial  language  of 
the  statute  creating  the  offense.  The  court  held  that  "murder 
means  the  killing  with  malice  aforethought,''  and  that  killing 
'^with  malice  aforethought  means  murder;  that  the  definition  of 
mnrder  excludes, the  idea  of  any  just  cause  or  excuse  for  the  kill- 
ing, or  any  provocation,  however  great,  to  justify  it." 

In  the  case  of  People  v.  Colton,  2  Utah,  459,  the  statute  pro- 
vided that  any  man  and  woman,  not  being  married  to  each 
other,  carnally  and  lasciviously  associate  and  cohabit  together 
shall  be  punished,  etc  It  was  there  held  that  the  negative  aver- 
ment should  be  in  the  indictment  averring  that  the  parties  were 
not  married,  as  it  constituted  a  part  of  the  description  of  the  of- 
fense required  by  the  statute. 
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Im  California  it  la  bald  iliat  irhese  a  atataie  fakroimMtm 
offense,  without  referring  to  anytliing  elae^  it  wiU  be  nffiaeniii 
doMriba  ilia  offenae  in  the  infotmatian  m  iha  laagaage  «f  tia 
atatoia:  Pec^e  t.  Savina,  U  OaL  9;  Beople  t.  Munaj,  €7 
GaL  103,  7  Pac  17& 

We  a»  of  the  opiaion  that  irhese  the  offieaaa  charged  is  pan- 
ly  atatatorf,  aa  in  thia  eaae,  having  no  lelatiaii  te  the  oonmoB 
law,  it  ii^  aa  a  general  mk^  aafficient  in  the  indictment  to  cbup 
the  defendant  with  tlia  acta  caming  folly  mthin  the  ititakqr 
description,  in  the  anbatantial  worda  of  the  atatnte,  withwinf 
further  ea^anaion  '^  of  thse  matinr,  and  that  it  vaa  usaeca- 
sary  for  the  proeecution  in  this  caae  to  diarge  in  the  inf oiaiatiflB 
that  the  woman  with  whom  the  offenae  waa  committed  vai  not 
the  wi£e  of  the  defendant:  State  r.  McDonald,  14  Utah,  171; 
46  Pac  872;  Oominonwealth  t.  Fogerty,  8  Gray,  489,  69  Aa. 
Deo.  264;  United  Statea  t.  Simonds,  96  U.  S.  860;  VvM 
Statea  t.  Cook,  17  WalL  168;  State  y.  Fairbanka,  7  Utah,  S, 
24  Pae.  538;  People  t.  Colton,  2  Utah,  457;  State  ▼.  Willism, 
9  Mont  479,  23  Pac  335;  State  r.  Halbert,  14  Wash.  306, 44 
Paa  538;  State  t.  White,  44  Kan.  514,  25  Paa  33;  Peopfev. 
Murray,  67  Cal.  103,  7  Pac  178;  People  y.  White,  84  CaL  183; 
1  Biflhop  on  Criminal  Procedure,  aeca.  611,  612;  Wharturt 
American  Criminal  Law,  aec.  379. 

Counael  for  the  appellant  cbaUen^  the  instructions  of  fte 
eourt  on  the  subject  of  leaaonable  doubt  Upon  examinsiiot 
we  find  tiiat  the  charge  giyen,  aa  a  whole,  waa  correct,  although 
the  following  part  thereof,  taken  by  itself,  has  been  critidaed: 
''It  means  such  a  doubt  aa  would  cause  a  prudent  man  to  pam 
and  hesitate  before  accepting  aa  true  and  acting  upon  any  m^ 
ter  alleged  and  charged  in  the  grayer  and  important  afhin  ^ 
life'' :  Hampton  y.  People,  29  Mich.  195 ;  People  ▼.  Stabeaftft 
62  Mich.  329,  28  N.  W.  883;  People  y.  Marble,  38  Mich.  135. 

It  is  not  advisable  to  enlarge  upon  or  enter  into  details  in  p^ 
ing  the  definition  of  a  reasonable  doubt.  A  doubt  is  a  flac^ 
tion  or  uncertainty  of  the  mind  arising  from  defect  of  koowl- 
edge  or  of  eyidenoe,  and  a  doubt  of  the  guilt  of  jthe  accused  pti^ 
honestly  entertained  from  the  eyidenoe  ia  a  reasonable  doubt 

A  yery  satisfactory  and  comprehensiye  definition  of  s  ra* 
aonable  doubt  waa  giyen  in  the  ease  of  State  y.  McCunei  16 
Utah,  170,  51  Pac  818.  As  giyen  the  instruction  reads  ss  tair 
lows:  ''A  reasonable  doubt  is  not  a  mere  imaginaiy,  captiooi^ 
or  possible  doubt,  but  a  fair  doubt,  based  upon  reason  and  ^ 
ccnnmon  sense,  and  growing  out  of  the  testimony  in  the  €»& 
It  is  such  a  doubt  as  will  leave  the  jure^a  mind,  after  a  cue- 
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fill  examination  of  all  the  evidence^  in  snch  a  condition  that  he 
cannot  say  that  he  has  an  abiding  conviction,  to  a  moral  cer- 
tainty^  of  the  defendant's  gnilf 

Counsel  for  the  appellant  also  raises  a  question  as  to  the  sus- 
taining of  the  objection  to  the  testimony  offered  as  to  the  want 
Df  chastity  and  bad  character  of  the  yonng  woman  with  whom 
Sie  offense  was  committed. 

An  examination  of  the  case  of  State  r.  Hilberg,  28  Utah, 
127,  61  Pac.  215,  decided  at  the  February  term  of  this  court,  will 
show  that  there  is  no  legal  merit  in  this  contention. 

TTpon  a  further  examination  of  the  law  presented  by  the  able 
counsel  for  the  respective  parties,  we  hare  eonduded  on  rehear- 
ing to  change  our  former  ruling,  and  now  hold  that  we  find  no 
reversible  error  in  the  record. 

The  judgment  of  the  district  court  is  affinned. 

Barteh,  0.  J.,  concurs. 
Baaldii,  J.,  dissents. 


AN  INDIGTMBNT  FOR  RAPB  need  not  tUege  the  sez  of  the 
woman  ravished,  or  thati  she  Is  not  the  wife  of  the  defendant:  See 
the  monographic  note  to  Smith  v.  State,  80  Am.  Dee.  874.  As  to 
whether  it  Is  necessary  to  allege  the  sex  of  the  defendant,  see  State 
V.  Williams,  32  La.  Ann.  335,  86  Am.  Rep.  272. 

AN  INDIGTMBNT  FOR  A  STATUTORY  07FENSB  Is  gener- 
ally sufficient,  If  It  describes  the  offense  in  the  words  of  the  statute: 
Dickhaut  v.  State,  85  Md.  451,  60  Am.  bt  Rep.  832,  87  AtL  21.  And 
only  such  exceptions  and  provisos  need  be  negatived  as  are  descrip- 
tlye  of  the  offense:  State  v.  Bouknight»  66  S.  a  863,  74  Am.  St 
Rep.  751,  88  S.  B.  45L 

CRIMINAL  LAW.—A  RBASONABLB  DOUBT  is  properly  de- 
fined as  an  actual*  substantial  doubt  of  guilty  arising  from  the  evl« 
dence  or  want  of  evidence  In  the  case:  Ferguson  v.  State,  62  Neb. 
432,  66  Am.  St  Rep.  612,  72  N.  W.  600.  See,  further,  the  mono- 
graphic note  to  Burt  v.  State,  48  Am.  St  Rep.  666-670,  on  reason- 
able doubt 

RAPB— BYIDBNCB  OF  CHASTITT.— In  prosecuttons  for  rape, 
evidence  that  the  reputation  of  the  prosecutrix  for  chastity  is  bad 
is  admissible:  Note  tt>  Smith  v.  States  80  Am.  Dee,  1682  MUft  T. 
Taylor,  67  a  a  488.  76  Am.  St  B^  67S. 
at  BMb.  Tel.  Lxzxin-4» 
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STRICKLBT  v.  HILL. 
[22  Utah,  257,  02  Pac  898.] 

IflNKg  AND  inNING— LOCATORS— GITIZBNSmP.-If  tt 
•pp«an  that  a  mine  locator,  although  of  foreign  birth,  had  tcbIM 
within  the  United  States  for  many  years,  had  serred  as  a  Midxr 
tai  the  CItU  War  of  180S,  had  been  honorahly  dlschai^^  ftam  ibt 
army,  had  exercised  the  right  of  the  franchise  at  seTeral  Section, 
had  taken  an  oath  that  he  was  over  twenty-one  years  of  age,  and 
a  naturalized  citizen  of  the  United  States,  and  that  he  would  sap- 
port  lae  constitntlon  thereof,  and  that  he  had  drawn  a  penskm  ai 
a  disabled  aoldler,  a  finding  that  he  Is  a  naturalised  citizen  will  doc 
be  distnrbed. 

MINES  AND  MINING— liOOATORS-GITIZliNSHIP.-ne 
rights  of  a  citizen  mine  locator  and  of  his  grantees  Is  not  affected 
by  the  fact  that  his  colocator  Is  an  alien. 

MINES  AND  MINING— LOGATORS-GITIZBNSHIP.-If  i 
cftlsen  and  an  alien  locate  a  mining  claim,  not  exceeding  the 
amount  of  ground  allowed  to  one  locator,  such  location  Is  ralid  u 
to  the  citizen,  or  to  one  who  has  dedar^  his  intention  to  beocHne 
such,  and  a  conveyance  by  him  through  an  alien  to  another  dtiis 
eonyeys  a  complete  title  to  the  daim  located,  provided  all  otl« 
provisions  of  the  law  were  complied  with,  and  there  are  no  inter 
venlng  rights. 

MINES  AND  MINING— LOOATION  BY  AUBN.— An  alia 
who  has  declared  his  Intention  to  become  a  citizen  by  enlistment 
In  the  United  States  army  may  locate  a  mining  dalm  upon  mioe' 
cupled  public  domain. 

NATURALIZATION— RECORDS  OF— PROOF.  WHEN  LOST. 
The  general  rules  that  when  a  record  has  been  lost  or  destrojed, 
or  by  lapse  of  time,  or  by  the  death  of  a  person  naturalized,  and 
the  record  cannot  be  produced,  secondary  evidence  Is  admiBriUa 
to  prove  the  naturalization,  and  proof  that  a  person  served  in  tbe 
IJnited  States  army  and  was  honorably  discharged  therefrom  bai 
a  strong  tendency  to  show  a  declaration  of  intention  to  become  a 
citizen,  as  well  as  being  a  strong  circumstance  trading  to  abov 
naturalization. 

CITIZENSHIP— WHEN  MUST  BE  SHOWN.— atiaeneWpL 
or  a  declaration  of  intention  to  become  a  citizen,  must  be  prored  is 
a  suit  in  aid  of  a  patent  protest  and  adverse  claim  under  secdoB 
2826  of  the  Revised  Statutes  of  the  United  States. 

APPELLATE  PRACTICE  —  EVIDENCE  TO  SUPPORT 
FINDINGS.— If  there  is  evidence  to  support  findings,  its  weigbt  it 
within  tue  province  of  the  trial  court,  and  its  determination  caiuiot 
be  disturbed  on  appeal. 

MINES  AND  MINING— BOUNDARIES-ESTABLISHMGNt 
BY  CONSENT.— The  consent  of  an  owner  of  an  undivided  iotetest 
In  a  mining  claim  to  the  establishment  of  a  certain  line  as  a  bovsd- 
ary  cannot  bind  his  nonconsentlng  co-owner. 

MINES  AND  MINING— BOUNDARIES— ESTABLISHMENT 
BY  PAROL  CONSENT.— If  adjoining  owners  and  their  predecw- 
sors  In  interest  occupy  land  to  a  given  Une,  treating  that  as  tbe 


ily,  1900.]  Steicklby  v.  Hill.  787 

non^Uiry  between  their  respective  lots  for  twenty  years,  neither 
lh   "tliereafter  claim  beyond  such  line. 

BOUNDARIES.— A  PAROL  AGREEMENT  long  jicquiesced 
tjo  settle  a  boundary  between  adjoining  owners,  being  the  result 
'  &XI  lionest  attempt  to  fix  the  true  boundary  according  to  which 
le  parties  and  their  predecessors  have  actually  occupied  and  made 
[ipirovements  with  reference  thereto,  although  the  time  has  not 
&eo  Btifflcient  to  establish  a  bar  under  the  statute  of  limitations, 
oirlcs  an  estoppel,  but  a  recent  parol  agreement  between  persons 
clnc:  the  boundaries  between  unpatented  mining  claims  is  yoiA 
nder  the  statute  of  frauds,  and  does  not  bind  the  goyemment 

C.  F.  and  T.  F.  C.  Loofborrow,  for  the  appellant. 
'Booths  Lee  &  Ritchie^  for  the  lespondents* 


MINER,  J.  The  appellant  contends:  1.  That  the  lo- 
ation  of  the  Amazon  No.  2  was  Toid  because  made  by  aliens; 
bat  tuider  section  2319  of  the  Revised  Statutes  of  the  United 
itsitee,  a  location  could  only  be  made  by  a  citizen  of  the  United 
Itates,  or  those  who  had  declared  their  intention  to  become  such; 
L  That  the  Amazon  No.  2  was  not  originally  located  upon  un- 
^ccnpied  mineral  lands  of  the  United  States  as  now  claimed; 
L  That  the  lines  between  these  properties  were  fixed  by  agree- 
nent  of  the  parties  in  accordance  with  the  new  survey  as  now 
daimed,  and  should  not  be  disturbed. 

1.  As  to  the  first  contention  of  the  appellant  it  appears  that 
rieman,  one  of  the  locators  of  the  Amazon  No.  2,  was  a  native- 
bom  citizen  of  the  United  States  and  qualified  to  make  the  lo- 
cation ;  that  he  and  Jackson  located  the  Amazon  No.  2  on  Feb- 
ruary 17,  1882.  Jackson,  the  other  locator,  was  reported  to 
have  been  bom  in  Scotland,  but  had  lived  in  the  United  States 
for  many  years  in  the  states  of  California,  Montana,  and  Utah. 
He  was  about  sixty-three  years  old  at  the  time  of  the  location, 
and  was  about  seventy-five  years  old  when  he  died  in  1897. 
Prior  to  1886  he  had  exercised  the  right  of  franchise,  and  7oted 
at  the  territorial  elections  five  or  six  different  times.  After  his 
death  his  naturalization  papers  were  not  found  among  his  ef- 
fects. *^  He  had  resided  near  the  claim  in  question  at  Bing- 
ham for  several  years  and  worked  the  claim. 

The  registrar  of  election  testified  that  Jackson  subscribed  and 
swore  to  a  registration  oath  then  required  to  be  taken  by  each 
elector  before  voting;  that  such  affidavit  was  taken  before  him 
at  Bingham  on  June  4, 1887.  That  oath  was  produced  from  the 
office  of  the  county  clerk,  where  it  was  on  file,  and  it  was  found 
to  have  been  filed  August  3,  1887,  and  was  introduced  in  evi- 
dence. It  appears  from  the  oath  that  Jackson  testified  that  he 
was  over  twenty-one  years  old,  a  resident  of  the  territory  of 
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Utah  for  more  than  six  months;  that  he  was  a  natnialnel  dti- 
zen  of  the  United  States,  sixty-three  years  of  age,  and  that  be 
would  support  the  constitution  of  the  United  Statra,  etc.  It 
also  appears  from  the  testimony  and  from  his  discharge  pap^ 
in  oTidence  that  he  was  a  soldier  in  the  war  of  the  Bd)elli{n,  and 
was  enrolled  in  Company  **B,**  First  Batallion,  Nevada  OitbIij, 
Angust  6, 1863,  for  three  years,  or  during  the  war,  and  was  bou- 
orably  discharged  from  tl^  serrice  of  the  United  States  on  tae 
twenty-first  day  of  July,  1866.  Thereafter  he  was  awarded  asd 
drew  a  pension  from  the  United  States  government  on  acconst 
of  disability  and  injuries  received,  his  feet  having  been  bam, 
and  three  toes  having  been  amputated.  The  trial  court  found 
that  Tieman  was  a  citizen ;  that  Jackson  became,  by  due  proces 
of  naturalization  according  to  law  at  some  time  prior  to  Jims 
4,  1887,  a  citizen  of  the  United  States,  and  e<mtinued  s  citiien 
until  his  death  in  March,  1897. 

We  are  of  the  opinion  that  there  was  evidence  to  sustain  fbe 
findings.  Tieman  was  unquestionably  a  citizen  at  the  time  of 
the  location.  His  rights,  nor  those  of  his  grantees,  would  not 
be  affected  by  the  fact  that  his  colocator  was  not  a  dtiiien.  If 
a  citizen  and  an  alien  jointly  locate  a  claim,  not  exceeding  tk 
amount  of  ground  *••  allowed  to  one  locator,  such  locatian  ii 
valid  as  to  the  citizen,  or  to  one  who  has  declared  his  intention 
to  become  such,  and  a  conveyance  by  him  through  an  alien  io 
another  citizen  conveys  a  complete  title  to  the  claim  located, 
provided  all  other  provisions  of  the  law  were  complied  witk 
and  there  be  no  intervening  rights:  North  Noonday  Min.  Co. 
V.  Orient  Min.  Co.,  6  Saw.  300,  1  Fed.  522;  1  Lindley  (a 
Mines,  sec  234;  Manuel  v.  Wulff,  152  U.  S.  505,  14  Sup.  Ct 
Bep.  651;  Wilson  v.  Triumph  Min.  Co.,  19  Utah,  66,  75  Am. 
St  Bep.  718,  56  Pac.  300. 

So  the  fact  that  the  Amazon  No.  2  was  located  by  Tiemas, 
a  citizen,  and  by  Jackson  in  1886,  before  any  other  location  m 
made,  and  the  claim  contained  no  more  than  one  citizen  vu 
authorized  to  locate,  the  location  of  the  claim  as  to  Tieman  is 
good  even  though  Jackson  was  an  alien  and  not  entitled  to 
locate  it :  North  Noonday  Min.  Co.  v.  Orient  Mm.  Co.,  6  Saw. 
300,  1  Fed.  522 ;  Wilson  v.  Triumph  Min.  Co.,  19  Utah,  66, 
75  Am.  St  Hep.  718,  56  Pac.  300. 

Selby,  though  an  alien,  and  not  having  declared  his  intention 
to  become  a  citizen  of  the  United  States,  having  received  con- 
veyance of  an  unpatented  mining  claim  from  a  citizen  vho 
located  it,  could  acquire  hy  deed  and  hold  the  title  the  locaton 
of  such  claim  acquired  under  section  2319,  and  convey  the  siun« 
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fore  oiBce  founds  wbich  would  not  occur  until  on  or  after  the 
oceedingB  were  commenced  to  obtain  a  patent  to  conflicting 
ads  claimed  by  the  Narajo^  June  9^  1897,  and  protest  pro- 
edings  were  filed,  and  title  to  the  Navajo  asserted. 
In  Phillips  ▼.  Moore,  100  TJ.  S.  212,  it  is  said:  *By  the  corn- 
on  law  BXL  alien  cannot  acquire  real  properly  by  operation  of 
w,  bnt  may  take  it  by  act  of  the  grantor,  and  hold  it  until 
Bee  found;  that  is,  until  the  fact  of  alienation  is  authorita- 
^ely  established  by  a  public  oiScer,  upon  an  inquest  held  at 
le  instance  of  the  govemment  The  proceeding  which  con- 
lins  the  finding  of  the  fact  ^''^  upon  the  inquest  of  the  ofiScer 
technically  designated  in  the  books  of  law  as  'office  found.' 
I;  remoYes  the  fact,  upon  the  existence  of  which  the  law  devests 
le  estate  and  transfers  it  to  the  government,  from  the  region 
F  uncertainty,  and  makes  it  a  matter  of  record.  It  was  devised, 
ccording  to  the  old  law-writers,  as  an  authentic  means  to  give 
hB  king  his  right  by  solemn  matter  of  record,  without  which 
e  in  general  could  neither  take  nor  part  with  anything;  for 
b  was  deemed  'a  part  of  the  liberties  of  England,  and  greatly  for 
he  safety  of  the  subject,  that  the  king  may  not  enter  upon  or 
eize  any  man's  possessions  upon  bare  surmises,  without  the 
ntervention  of  a  jury**':  Ferguson  v.  Neville,  61  Cal.  258; 
L  Lindley  on  Mines,  sec.  233 ;  Manuel  v.  Wulff,  152  TJ.  S.  505, 
511,  14  Sup.  Ct.  Rep.  651;  North  Noonday  Min.  Co.  v.  Orient 
Uin.  Co.,  6  Saw.  300,  1  Fed.  522.  But  l^e  respondents  claim 
that  because  Jackson  was  an  honorably  discharged  soldier  of 
the  United  States  no  proof  of  declaration  of  intention  was 
necessary. 

By  section  2319  of  the  Bevised  Statutes  of  the  Fnited  States 
mineral  lands  of  the  United  States  are  subject  to  location  by 
citizens  thereof,  or  those  who  have  declared  their  intention  to 
become  such. 

Section  2166  of  the  Bevised  Statutes  of  the  United  States 
piovidtt  that  ''any  alien,  of  the  age  of  twenty -one  years  and 
upward,  who  has  enlisted,  or  may  enlist,  in  the  armies  of  the 
United  States,  either  the  regular  or  volunteer  forces,  and  has 
been,  or  may  be  hereafter,  honorably  discharged,  shall  be  ad« 
mitted  to  become  a  citizen  of  the  United  States,  upon  his  petition, 
without  any  pievioos  declaration  of  his  intention  to  become 
such." 

Both  Jackson  and  Selby  were  shown  to  have  been  soldieis 
snd  honjQsablj  discharged  from  the  army  of  the  United  States. 

In  Smith  \.  United  States,  16  U.  S.  Land  Dec  Dep.  InL  »« 
M2,  it  was  held  by  the  general  land  office  at  Washington,  and 
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soch  role  has  been  followed  in  fiiat  department,  that  an  ilkn 
twenty-one  yean  of  age,  who  is  honorably  dificharged  after  fien- 
ing  an  enlistment  in  the  United  States  army  oocapies  the  stitoi 
of  one  who  has  declared  his  intention  to  become  a  dtixn  vnda 
section  2166  of  the  Beyised  Statutes  nnder  the  h(»ue8tead  Iit. 

In  2  Land  Dec  Dep.  Int.,  page  195^  the  same  role  is  hid 
down,  and  it  is  held  that  service  in  the  United  States  azinj,  as 
required  by  the  statute,  is  equivalent  to  a  declaratioa  of  inten- 
tion to  become  a  citizen,  and  this  rule  was  approved  by  the  seen* 
tary  of  the  interior. 

These  decisions  had  reference  to  homestead  entries,  but  tbe 
fltatutory  requirements  as  to  citizenship  are  the  same  vndff 
iK}ction  2289  applying  to  homesteads  as  is  section  2319  u  ts 
mineral  land.  This  rule  has  never  been  questioned  in  tbe  de- 
partment, and  has  not  been  overthrown  so  far  as  we  are  tUi 
to  discover. 

In  Manuel  v.  Wulff,  152  U.  S.  511,  U  Sup.  CL  Bep.  6SU 
and  in  Iron  etc.  Min.  Co.  v.  Elgin  Min.  etc.  Co.,  118  U.  & 
207,  6  Sup.  Ct.  Bep.  1177,  the  supreme  court  refer  to  cerisiB 
rulings  of  the  department  approvingly,  and  say  that  to  OTertoin 
them  would  seriously  affect  titles.  While  we  cannot  give  the 
weight  to  these  decisions  of  the  department  that  the  respondentB 
claim  for  tliem,  yet  the  fact  that  Jackson  served  in  the  annj  of 
his  country  and  was  honorably  discharged  therefrom  baa  t 
strong  bearing  tending  to  show  a  declaration  of  intention  to 
become  a  citizen,  as  well  as  a  strong  circumstance  tending  to 
show  naturalization,  and  in  connection  with  other  facts  sni 
circumstances  may  be  sufficient  to  establish  the  fact  itself 

The  general  rule  is  that  where  a  record  has  been  lost  or 
destroyed,  or  by  lapse  of  time,  or  by  death  of  the  person  natnrtl- 
ized,  and  the  record  cannot  be  produced,  secondary  *••  evidence 
is  admissible  to  prove  naturalization:  6  Am.  ft  Eng.  Encf.  of 
Law,  26.  Citizenship  may  be  proved  like  any  other  fact,  snd 
is  a  question  for  tbe  court  and  jury  to  pass  upon. 

Section  2321  of  the  Kevised  Statutes  of  the  United  Statei 
provides  that  proof  of  citizenship  may  consist,  in  the  case  of  m 
individual  locator,  of  his  own  affidavit,  but  in  contests  like  ftiOi 
where  the  case  is  brought  nnder  section  2326  of  the  Bevisei 
Statutes,  in  a  contest  for  a  patent,  proof  of  citizenship  or  the 
declaration  to  become  such  is  required:  1  Lindley  on  Hineo, 
226 ;  North  Noonday  Mm.  Co.  v.  Orient  Min.  Co.,  6  Saw.  300, 
1  Fed.  622. 

The  evidence  tends  to  show  that  Jackson  had  a  long  reaienet 
In  the  United  States,  and  spent  many  years  near  the  mine  is 
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Kjaestion.  His  death  increased  the  difficulties  of  securing  proof 
of  his  naturalization,  even  if  it  was  obtained.  He  had  exercised 
fche  right  of  citizenship  and  voted  at  many  elections  prior  to  the 
entry  of  the  claim  in  1886,  and  had  previously  resided  in  Cali- 
fornia and  Montana. 

Among  the  records  of  the  county  derk  required  by  law  to  be 
Icept  was  his  affidavit  made  and  regularly  filed  in  1887,  wherein 
lie  testified  that  he  was  a  naturalized  citizen  of  proper  age.    The 
liandwriting  to  the  affidavit  is  shown  to  be  Jackson's  writing, 
and  he  is  shown  to  be  the  same  man  who  located  the  claim.    He 
died  in  1897,  ten  years  after  the  affidavit  was  made  and  filed 
and  became  a  record  in  the  clerk's  office.    He  assumed  to  be 
the  owner  of  the  mine,  and  was  dealt  with  as  such  owner,  and 
the  defendant  recognized  him  as  part  owner  of  the  Amazon  No. 
2    when  the  survey  was  made  in  1896.    He  had  previously,  in 
18^3,  enlisted  as  a  soldier  in  the  defense  of  his  country,  was 
honorably  discharged  after  two  years'  service,  and  drew  a  pen- 
sion on  account  of  disability  and  injuries  contracted  in  the 
United  States  service.    Having  resided  in  *''^  three  different 
states  where  his  naturalization  papers  could  have  been  obtained, 
and  the  time  when  obtained,  if  at  aU^  being  very  remote,  the 
difficulties  in  the  way  of  obtaining  primary  evidence  was  in- 
creased. 

The  trial  court  heard  all  the  testimony  and  saw  the  witnesses 
and  found,  as  it  had  a  right  to  find,  that  Jackson  was  a  citizen 
of  the  United  States  because  of  his  naturalization  according  to 
law  at  some  time  prior  to  June  4,  1887,  and  continued  such 
nntil  his  death  in  1897. 

There  was  evidence  before  the  court  to  support  the  findings. 
The  question  of  its  weight  was  within  the  province  of  the  trial 
court  to  determine,  and  we  are  not  satisfied  that  its  determina- 
tion is  not  correct:  Boyd  t.  Nebraska,  143  XT.  S.  135,  18  Sup. 
Ct  Bep,  376;  Hogan  v.  Kurtz,  94  TJ.  S.  773;  Blight  v.  Roch- 
ester, 7  Wheat  535;  People  v.  McNally,  59  How.  Pr.  50C 
North  Noonday  Min.  Co.  v.  Orient  Min.  Co.,  6  Saw.  503,  11 
Fed.  126;  Manuel  v.  Wulff,  152  TJ.  S.  505,  14  Sup.  Ct  Bep. 
651;  1  lindley  on  Mines,  sec.  227;  North  Noonday  Min.  Co. 
V.  Orient  Min.  Co.,  6  Saw.  300,  1  Fed.  522. 

2.  The  appellant  also  contends  that  the  Amazon  No.  2  was 
not  originally  located  upon  all  the  ground  now  claimed  by  the 
plaintiffs.  Each  of  the  parties  claims  that  tiie  other  has  shifted 
its  boundaries.  A  large  amount  of  testimony  was  introduced  to 
sustain  these  oontentions  on  the  part  of  the  appellant,  while 
the  respondents  also  introduced  much  testimony  to  show  that 
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ibe  jrround  wan  the  same  as  firrt  located,  and  ftat  the  Annioa 
Na  1  had  been  abandoned  by  Jackson,  the  locator,  prior  to  .the 
location  of  the  Amazon  Ko.  2  over  aubstantiaUj  the  ojot 
ground. 

The  testimony  was  extremely  contradictory  and  conflicting 
and  the  court  found  the  iaaaea  in  favor  of  the  respondents.  We 
do  not  deem  it  necessary  to  review  in  detail  all  the  mass  of 
contradictory  testimony  taken  upon  *^  that  subject  Prom 
a  careful  review  of  it  we  are  satisfied  that  the  court  gave  proper 
weight  to  it>  and  we  do  not  feel  called  upon  to  disturb  its  de- 
cision in  this  respect :  Larson  t.  Onesite^  21  Utah,  38,  59  Fae. 
234. 

8.  Appellant  also  contends  that  the  line  between  the  Amazon 
No.  2  and  the  Navajo  mine  was  fixed  by  agreement  of  the 
parties  in  accordance  with  the  Navajo  survey,  and  that  such  line 
80  fixed  should  not  be  disturbed. 

The  testimony  tends  to  show  that  William  J.  StricMev,  eon 
of  John  Strickley,  and  Jackson  were,  by  request,  present  a  part 
of  the  time  when  a  survey  was  being  made  of  the  Navajo  i(xt 
a  patent  William  J.  Strickley  states  that  he  did  not  aj^Ktf 
by  request  or  authority  of  his  father,  the  plaintiff*  but  that  he 
was  looking  after  the  land  and  his  father's  interest,  and  made 
no  objection  to  placing  the  posts  and  stakes  on  the  northeast 
and  southeast  corners  of  the  claim  as  they  were  set  by  the  soi* 
veyor;  but  he  also  testifies,  and  it  appears  from  other  testimony, 
that  Jackson  did  object  to  the  line  as  was  then  attempted  to  he 
fixed  by  appellant's  surveyor,  and  objected  to  the  placing  of  the 
comer  posts  and  stakes  as  they  were  placed  between  the  claims^ 
and  was  never  satisfied  with  the  line. 

The  testimony  concerning  the  agreed  boundary  was  objected 
to  as  being  within  the  statute  of  frauds,  and  because  parties 
cannot  establish  a  comer  as  against  the  government  by  consent 
of  the  locators.  The  objection  was  sustained,  but  the  testimony 
admitted  for  the  purpose  of  showing  that  if  respondents  made 
statements  in  derogation  of  the  location  they  now  claim  it  vas 
admissible,  but  that  the  location  would  control  notwithstanding^ 
their  statements. 

While  the  testimony  is  conflicting  and  contradietoiy,  we^ 
not  satisfied  that  any  agreement  was  made  concerning  the  lin& 
The  testimony  does  not  show  that  Jadcson  ever  *^  consented 
to  fixing  the  line  or  in  placing  the  posts  and  stakes  where  the 
surveyor  for  the  appellant  placed  thenu  WhetKer  John  Strick* 
ley  so  consented  is  not  important.  Jackson  and  Sthddey  eadi 
owned  an  undivided  interest  in  the  claim    Therefore,  Strickk/s 


July,  1900.]  Stbicklet  v.  Hill.  793 

eonsent  to  the  boundary  line  would  not  bind  JacTcson,  who  did 
3iot  consent.  The  parol  agreement  between  the  parties,  if  made 
as  contended  for  by  the  appellant  so  recently  as  1896,  is  invalid 
under  the  statute  of  frauds.  It  is  extremely  doubtful  if  the 
government  could  be  bound  by  such  agreement  in  a  case  of  this 
character:  Sharp  v.  Blankenship,  67  Cal.  441,  7  Pac.  848; 
Srowne  on  Statute  of  Frauds,  sec.  75;  Vosburgh  v.  Teator,  32 
N.  Y.  661 ;  Jackson  v.  Long,  7  Wend.  170. 

But  as  held  in  Larson  v.  Onesite,  21  Utah,  38,  69  Pac.  234, 
and  McMaster  v.  Morse,  18  TJtah,  21,  65  Pac.  70,  where  adjoin- 
ing owners  and  their  predecessors  in  interest  occupy  land  to 
a  given  line,  and  treat  such  line  as  a  boundary  between  their 
respective  lots  for  twenty  years,  neither  can  thereafter  claim  be- 
yond such  line. 

In  Michigan  it  is  held  that  unless  an  attempt  to  settle  a 
doubtful  boundary  is  honestly  made,  without  mistake  or  fraud, 
end  in  view  of  a  question  of  the  true  boundary,  the  statute  of 
frauds  will  prevent  mere  acquiescence  in  the  boundary  from 
operating  as  an  estoppel:  Gronin  v.  Gore,  38  Mich.  381. 

It  is  also  held  that  a  parol  agreement  long  acquiesced  in  to 
settle  a  boundary  between  adjoining  owners,  being  the  result  of 
an  honest  attempt  to  fix  tlie  true  boundary  line  according  to 
-which  the  parties  and  their  predecessors  have  actually  occupied 
and  made  improvements  with  reference  thereto,  although  the 
time  has  not  been  sufficient  to  establish  a  bar  xmder  the  statute 
of  limitations,  will  work  an  estoppel:  Smith  v.  Hamilton,  20 
Mich.  433,  4  Am.  Bep.  398;  Joyce  v.  Williams,  26  Mich.  332; 
Dupont  V.  Starring,  42  Mich.  492,  4  N.  W.  190. 

^^  The  facta  .in  this  case  do  not  bring  it  within  either  of 
the  rules  referred  to.    After  a  careful  review  of  the  case  we  find 
no  reversible  error  in  the  record. 
The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Bartch,  C.  J.,  and  Baskin,  J.,  concur. 


MINES-ALIENS.— THE  MINERAL  LANDS  of  the  government 
are  open  to  location  and  parchase  only  by  a  citizen  of  the  United 
States,  or  one  who  has  declared  his  intention  to  become  such.  Yet 
after  a  grant  of  title  is  made  to  an  alien,  it  cannot  be  attacked  by 
a  thhrd  party:  Justice  Min.  Co.  t.  Lee,  21  €k>la  260,  52  Am.  St. 
Bcp.  216»  40  Pac.  444^  And  if  a  claim  is  located  by  an  alien  and 
conveyed  to  a  citizen,  the  conveyance  vests  title  in  the  latter,  as 
between  him  and  another  citizen,  provided  no  rights  of  third  per- 
sons have  attached  prior  thereto.  The  question  of  citizenship,  in 
Bodi  caaea^  can  be  raised  only  by  tiie  govemm^oit:  WUson  v.  Tri- 
umph Gonaolldatad  Min.  Co.,  Id  Utah,  66,  75  Am.  St  Rep.  718,  56 
Pac  800. 
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m  BE  EVANS. 

[22  Utah,  36e»  62  Pac.  913.] 

ATTORNHT  AND  COBINT— AGENCT— CONTRACT8.-A 
person  employed  to  act  aa  agent  in  aecnrinsr  the  serrices  of  atttv* 
neys  cannot  contract  to  receive  a  part  ot  the  fees  for  himself  u 
assistant  attorney.  In  snch  case,  he  cannot  he  both  principal  and 
agent,  and  such  transaction  is  against  public  policy  and  void. 

ATTORNEY  AND  0LIENT-<3HAMPERTY.~A  stipulatifm 
In  a  contract  between  attorney  and  client  for  the  paym^it  by  the 
attorney  of  the  costs  of  the  litigation  is  against  public  poUcy, 
champertous,  and  void. 

ATTORNEY  AND  CLIENT— CHAMPERTY— BREACH  OF 
PROFESSIONAL  DUT^.— An  attorney  who,  in  the  pursuit  of  liil 
profession,  makes  a  champertous  agreement  which  is  against  pidh 
lie  policy,  is  guilty  of  a  flagrant  breach  of  professional  duty. 

CHAMPERTY  RENDERS  ATTORNEYS  AMENABL8  to 
the  summary  Jurisdiction  of  the  court,  notwithstanding  it  may  be 
effective  as  a  defense  to  the  enforcement  of  a  contract. 

CHAMPERTY— AGREEMENT  TO  SHARE  IN  PROCEBD8 
OF  LITIGATION.— While  it  Is  permissible  for  a  near  kinsman  of 
a  poor  suitor  to  assist  htm  In  the  maintenance  of  his  suit,  SQCh 
kinsman  cannot  do  so  as  a  speculative  venture,  based  upon  an 
agreement  to  share  in  the  proceeds  of  the  litigation  in  case  tin 
suitor  should  recover. 

ATTORNEY  AND  CLIENT— DERELICTION  OF  DUTI. 
The  relation  of  attorney  and  client  is  confldentlal,  and  the  attor> 
ney,  by  his  obligation,  is  bound  to  discharge  his  duties  to  his  cUeot 
with  the  strictest  fidelity.  He  is  amenable  to  the  summary  juris* 
diction  of  the  court  for  any  dereliction  of  duty. 

ATTORNEY  AND  CLIENT— KNOWLEDGE  OF  DUTIES 
AND  RIGHT  TO  PLEAD  IGNORANCE.- An  attorney  Is  presumed 
to  know  what  his  duties  are,  and  cannot  plead  Ignorance,  or  tkat 
In  violating  a  plain  duty  he  did  not  intend  to  commit  a  wrong; 

ATTORNEY  AND  CLIENT- DISBARMENT-BVIDBNCHl 
The  summary  proceeding  in  disbarment  of  an  attorney  Is  dvH.  and 
not  criminal,  but  in  such  proceeding  more  than  a  pr^^nderanco 
of  the  evidence  is  required*  and  the  guilt  of  the  attomeiy  must  bo 

clearly  established. 

Disbarment  proceeding  on  a  charge  of  champertj  against  Erans 
and  Rogers,  copartners  in  the  practice  of  the  law.  From  facts  it 
appears :  '^hat  on  or  about  January  21, 1892,  one  Charles  A.  Net- 
son  was  killed  while  traveling  on  the  Southern  Pacific  Bailway,st 
Truckee,  California.  That  the  said  Charles  A.  Nelson  left  sur- 
viving him  his  widow,  Nellie  Nelson,  and  two  minor  children. 
He  also  left  two  brothers,  Alfred  H.  Ndson  and  Thomas  Nel« 
eon,  surviving  him,  the  latter  being  a  partner  in  business  with 
the  said  Charles  A.  Nelson,  at  the  time  of  his  death.    That  afia 
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the  death  of  the  said  Charles  A.  Nelson^  his  widow^  Nellie  Nel- 
son, placed  in  the  hands  of  said  Alfred  H.  Nelson,  who  was  a 
practicing  attorney  at  Ogden,  Utah,  for  prosecution,  her  claim  for 
damages  against  the  Southern  Pacific  Railway  Company,  for 
causing  the  death  of  her  husband,  with  authority  to  employ  coun- 
sel to  prosecute  said  claim.    That  the  said  Alfred  H.  Nelson  em« 
ployed  Evans  &  Bogers  to  prosecute  said  claim  against  said  rail- 
way company,  and  the  said  Evans  &  Bogers  and  Alfred  H.  Nel- 
son agreed  to  prosecute  an  action  against  the  Southern  Pacific 
Bailway  Company  to  recover  damages  from  it,  on  account  of 
the  death  of  Charles  A.  Nelson,  for  a  contingent  fee  of  one-half 
of  the  amount  recovered.    That  Evans  &  Bogers  and  Alfred  H. 
Nelson  entered  into  a  contract,  by  the  terms  of  which  Evans  ft 
Bogers  were  to  receive  and  retain  two-thirds  of  the  one-half  of 
the  amount  recovered  against  the  Southern  Pacific  Bailway 
Company,  and  the  said  Alfred  H.  Nelson  was  to  receive  the 
one-^ird  of  the  one-half  of  the  amount  recovered  of  said  com- 
pany, which  amount  Evans  &  Bogers  agreed  to  pay  him  for 
services  in  said  case,  including  the  production  of  witnesses  for 
the  prosecution,  and  they  also  further  agreed  to  prosecute  said 
cause  to  final  judgment,  and  also  to  pay  and  discharge  all  of  the 
taxable  costs  incurred,  and  also  the  costs  incident  to  the  pro- 
curing the  attendance  of  witnesses  and  all  other  costs  that  might 
be  incurred  in  the  prosecution  of  the  cause.    That  thereafter, 
Alfred  H.  Nelson,  in  contemplation  of  bringing  suit  against 
said  railway  company,  was  appointed  administrator  of  the 
estate  of  Charles  A.  Nelson,  deceased.    That  aftervrard,  a'  con- 
tract, having  date  December  2,   1892,  marked  'Exhibit  A,' 
which  is  in  words  and  figures  as  follows : 

« 'Ogden,  Utah,  Dec.  «,  1892. 
**^e,  the  undersigned,  agree  to  give  Thomas  Nelson  one- 
third  of  one-half  of  any  amounts  which  may  be  collected, 
whether  by  compromise  or  otherwise,  in  the  case  of  Alfred  H. 
Nelson,  as  administrator  of  the  estate  of  Charles  A.  Nelson, 
deceased,  v.  Southern  Pacific  By.  Co.,  in  consideration  of  said 
Thomas  Nelson  furnishing  witnesses  necessary  to  prosecute  said 
case. 

« 'EVANS  ft  BOGEBS.' 

Was  enteied  into  by  and  between  Evans  ft  Bogers,  and  Thomas 
Kekon,  which  was  substituted  for  the  prior  contract  between 
Evans  ft  Bogers  and  Alfred  H.  Nelson.  That  at  the  time  of 
entering  into  said  contract  most  of  the  witnesses  and  the  facts 
to  which  Hiey  would  testify  were  known  to  the  attorneys.^' 
Other  facts  appear  from  the  opinion. 
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A.  C  Bishop,  attornej  general,  W.  A*  Lee^  deputy  attonej 
general,  and  A.  Howat,  for  the  state.- 

D.  Eyana  and  0.  W.  Powoa,  for  the  respondents, 

•^  BASKDT,  J.  The  facts  disclosed  by  the  record  Aaw, 
in  several  respects,  a  violation  of  professional  ethics  on  the  part 
of  the  respondents.  It  is  stated  in  fheir  brief  that  ^rans  ft 
Bogers  did  not  employ  Alfred  H.  Nelson;  the  latter  empIo3red 
the  former  on  behalf  of  the  wido^r  and  minor  childien  of  his 
deceased  brother  * 

If  it  be  conceded  that  the  widow,  for  herself  and  minor  diil- 
dren,  had  the  right  to  authorize  Alfred  H.  Nelson  to  employ 
Evans  &  Bogers  as  attorneys,  when  so  authorized  he  could  not, 
under  that  agency,  legally  make  a  contract  with  them  for  the 
payment  of  a  fee  one-third  of  whicli  he  was  to  receire  as  assist- 
ant attorney  in  the  case.  No  contract  for  his  compensation  as 
attorney  could  be  legally  made  except  with  his  clients.  No  one 
can  be  both  principal  and  agent  in  making  a  contract  A  tran^ 
action  of  that  kind  is  against  public  policy:  Wilbur  t.  Lynde, 
49  Cal.  290,  19  Am.  Bep.  656;  San  Diego  v.  San  Di^o  etc. 
E.  B.  Co.,  44  CaL  113. 

The  stipulation  in  said  contract  for  the  payment  of  the  costs 
of  the  litigation  by  Evans  &  Bogers  was  against  public  policy, 
and  rendered  the  contract  champertous,  illegal,  and  void.  An 
attorney  who,  in  the  pursuit  of  his  profession^  makes  an  agree- 
ment  which  is  so  against  public  ^^  policy  as  the  contract  here- 
in is  guilty  of  a  flagrant  breach  of  professional  duty. 

When  Alfred  H.  Nelson  was  appointed  administrator  hia 
duties  as  assistant  attorney  were  within  the  scope  of  his  duties 
as  administrator,  and  after  his  appointment  as  such  he  was  only 
entitled  to  such  compensation  for  his  services  in  the  case  as  the 
court  issuing  the  letters  of  administration  to  him  might,  upon 
a  proper  showing,  allow;  yet,  notwithstanding  this  fact,  after  he 
had  become  involved  and  left  the  state  and  ceased  to  act  as 
assistant  attorney  in  the  case,  the  contract  between  Thomas  Nel* 
son  and  Evans  ft  Bogers  was  entered  into,  not  for  the  benefit 
of  Thomas  Nelson,  but  for  the  express  purpose  of  securing  to 
Alfred  H»  Nelson  his  share  of  the  fee  provided  for  in  hia  con- 
tract with  Evans  &  Bogera. 

At  the  date  of  the  former  contract  Alfred  H.  Nelson  had  not 
performed  the  stipulations  of  his  contract,  and  did  not  propoae 
to  do  so.  It  does  not  appear  that  either  fbe  widow  of  ChnleB  A» 
Nelson  or  anyone  legallyauthorized  to  aet  for  the  nrinorchildrett 
ever  knew  of  the  existence  of  the  contraet  with  Thomas  TTfJtm. 
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Eyans  &  Eogers  state  in  their  answer  that  when  Thomas  Nelson 
failed  to  perform  his  contract  "it  became  and  was  necessary  for 
the  widow  of  the  deceased,  Charles  A.  Nelson,  to  secure  and  ad- 
vance money  for  their  attendance.^^    Evans  &  Rogers  did  not, 
as  they  had  contracted  to  do  with  Alfred  H.  Nelson,  pay  the 
costs  of  the  litigation^    For  what  they  contracted  to  do  in  the 
piemises  they  were  to  receive  only  two-thirds  of  one-half  of 
the  amount  which  might  be  recovered  from  the  railroad,  yet  not- 
withstanding they  failed  to  do  all  they  promised,  on  the  dis- 
tribution of  the  funds,  they  not  only  put  into  their  own  pockets 
the  whole  of  the  fee  which  they,  under  the  contract^  were  to 
receive,  but  also  the  fee  which  Alfred  H.  Nelson  was,  under  the 
agreement,  ^'^^  to   receive  through   Thomas   Nelson,  amount- 
ing to  seventeen  hundred  and  ninety-three  dollars  and  thirty- 
three  centSy   although   the   services   for   which   one-third   of 
one-half  of  the  recovery  was  to  be  paid  were  never  rendered. 
Certainly,  Evans  &  Rogers  were  not  entitled  to  more  than  the 
amount  of  the  fee,  which  they,  by  the  contract,  were  to  receive. 
They  were  not  entitled  to  more  than  that  sum  on  a*  quantum 
meruit^  as  in  an  action  to  recover  on  a  quantum  meruit,  notwith- 
standing their  said  contracts  were  void  as  against  public  policy 
and  also  void  for  champerty,  their  recovery  would  have  been 
limited  to  the  valuation  which  they  themselves  attached  to 
their  services  in  said  contracts:  Weeks  on  Attorneys,  702,  note  1. 
.   Neither  Alfred  H.  Nelson  or  Thomas  Nelson  were  entitled  to 
leceive  any  part  of  the  amount  recovered  under  said  contract; 
therefore,  as  under  the  provisions  of  section  2912  of  the  Re- 
vised Statutes,  the  widow  and  minor  children  of  Charles  A. 
Nelson  were  the  beneficiaries  of  the  action  against  the  rail- 
road company,  they  were  entitled  to  the  sum  of  seventeen 
hundred  and  ninety-three  dollars  and  thirty-three  cents  which 
Evans  ft  Rogers  received  as  an  addition  to  their  Intimate  fee. 
This  fact  is  im>w  conceded  in  the  following  language  of  re- 
spondent's brief,  to  wit:  '^If  Thomas  Nelson  did  not  perform 
the  consideration  he  promised,  viz.,  secure  the  attendance  of  the 
nonresident  witnesses,  tiien  JSvans  &  Rogers,  who  by  that  con- 
tract were  made  trustees  of  one-third  of  one-half  of  the  recovery, 
would  have  been  grossly  derelict  in  duty,  violating  the  rights 
of  Iheir  dieiitB^  the  real   beneficiaries,  had   they  -paid  said 
Thomas.^ 

It  appears  from  the  record  that  Alfred  H.  Nelson,  the  admin- 
istrator, was  absent  from  the  state  when  the  order  of  distribution 
was  made,  and  while  it  does  not  in  express  terms  appear  that 
Evans  &  Rogers  obtained  the  order  of  distribution,  it  is  infer- 
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able  that  they  dii  Whether  •••  they  did  or  did  not  procure 
that  order,  they  knew  its  provisians  and  receired  one-half  of  the 
recovery,  with  full  knowledge  of  all  the  facts  in  the  case. 
Neither  does  it  appear  that  the  widow  or  anyone  legally  qualified 
to  act  for  the  minor  children  appeared  or  was  represented  in  Qie 
proceeding  in  which  said  order  was  granted,  or  that  Evans  ft 
Bogers  advised  the  widow,  or  any  representative  of  the  minor 
children,  that  the  widow  and  minor  children  were  entitled  to 
seventeen  hundred  and  ninety-three  dollars  and  thirty-three 
cents  more  than  allowed  them  in  the  order  of  distribution. 

In  support  of  the  demurrer  to  the  complaint  in  the  case  of 
Thomas  Nelson  v.  Evans  &  Rogers,  on  the  appeal  in  this  court, 
A.  O.  Home,  as  attorney  of  David  Evans,  presented  on  Hie 
argument  a  brief  in  whidi  was  cited,  among  other  cases,  Croco  ▼. 
Oregon  Short  Line  By.  Co.,  18  Utah,  821,  54  Pae.  895,  and 
Lyon  V.  Hussey,  82  Hun,  15 ,  81  N.  Y.  Supp.  281. 

In  the  former  case  tiiis  court  decided  that  'Sinder  section 
3683  (Utah  Comp.  Laws)  it  was  competent  for  an  attozner 
and  client  to  agree  upon  the  attorney's  compensation,  and  sodi 
compensation  may  be  made  contingent  upon  success,  and  pay- 
able by  percentage  or  otherwise  out  of  the  proceeds  of  the  liti- 
gation. But  it  is  not  competent  for  the  attorney,  in  considerap 
tion  thereof,  to  agree  to  pay  the  advance  fees  and  costs  of  suit 
thereafter  to  be  commenced.'' 

The  contract  upon  which  this  decision  was  based  was  one 
made  by  Evans  &  Bogers,  in  which  they  had  agreed,  in  con- 
sideration of  receiving  forty  per  cent  of  the  recovery  in  that  case, 
to  render  their  services  as  attorneys,  and  in  addition  thereto 
to  pay  the  costs  required  to  be  advanced  to  the  clerk,  and  to  tbe 
sheriff  for  serving  the  summons,  and  whatever  might  be  neces- 
sary to  pay  the  fare  of  witnesses  from  Idaho  to  the  place  of  trial 

By  this  citation  this  court's  attention  was  directly  called  to 
the  fact  that  the  present  instance  is  not  the  only  one  in  "^ 
which  the  respondents  have  made  champertoos  contracts  in  the 
pursuit  of  their  profession  as  attorneys. 

In  the  last-mentioned  case  of  Lyon  t.  Hussey,  82  Hun,  15, 
61  N.  Y.  Supp.  281,  Mr.  Justice  O'Brien,  in  his  opinion  at 
special  term,  said:  '^t  is  true  that  champerty  and  maintenance 
are  abolished  in  this  state  except  so  far  as  preserved  by  Ito 
Bevised  Statutes,  and  what  remains  would  not  literally  touch 
an  agreement  such  as  is  here  sought  to  be  enforced*  Apart» 
however,  from  any  statutory  prohibition,  there  can  be  no  ques- 
tion but  that  such  an  agreement  would  have  been  void  at 
common  law;  and  in  addition  to  the  illegality  under  the  early 
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ctatnteB  in  Uns  state  relating  to  maintenance  and  champertj, 
each  an  agreement  waa  made  a  crime.  The  penalty  with  the 
offense  haying  been  repealed^  and  no  express  statute  existing 
which  in  terms  decrees  that  an  agreement  of  the  character 
alleged  is  illegal,  it  yet  remains  to  be  determined  whether  such 
an  agreement  can  be  enforced.  Having  in  mind  the  fact  that 
it  18  void  at  common  law,  I  do  not  see  npon  what  ground  ita 
legality  can  be  placed,  unless  some  express  sanction  or  authority 
can  be  found  in  some  statute  or  decision  which  would  give  it 
Buppoit.  Such  agreements  directly  tend  to  promote  litigation, 
to  disturb  the  peace  of  indiyiduals,  and  are  directed  to  sub- 
Terting  the  settled  policy  of  this  state,  which,  as  shown  by  the 
history  of  the  enactments  on  the  subject,  more  particularly  those 
applicable  to  attorneys  (sections  73  and  74'  of  the  code),  has 
sought  to  prevent  the  stirring  up  of  strife  and  litigation.  Hence, 
ooncededly,  an  entire  stranger  to  the  transaction  obtruded  him- 
self into  it,  and  not  only  instigated  a  suit,  but  agreed  to  procure 
counsel  and  maintain  the  suit,  the  fruits  of  which,  if  successful, 
he  was  to  share;  and  more  than  this,  he  undertook  to  furnish 
the  evidence  upon  which  the  recovery  was  *®*  to  be  assured. 
Such  an  agreement  is  repugnant  to  every  instinct  of  propriety 
and  justice,  and  the  portion  of  it  which  provides  for  pay  as  a 
consideration  for  procuring  evidence  should  be  regarded  as 
immoral,  illegal,  and  void/' 

And  Mr.  Justice  Van  Brunt,  on  the  appeal  of  the  case  from 
the  special  term,  said:  *1t  may  not  be  necessary  to  add  any« 
thiug  to  the  opinion  which  was  handed  down  upon  the  decision 
of  the  demurrer  in  the  court  below;  but  it  may  be  proper  to 
call  attention  to  the  fact  that  part  of  the  contract,  damages  for 
breach  of  which  this  action  was  brought  to  recover,  was  to 
furnish  evidence  to  establish  the  claim  of  defendant  in  a  litiga- 
tion to  be  commenced.  It  is  clear  that  such  a  contract  is  against 
public  policy.  The  recognition  of  contracts  of  this  character 
would  be  the  introduction  of  all  sorts  of  fraud  and  deception 
in  proceedings  before  courts  of  justice,  in  order  that  parties 
might  receive  compensation  out  of  the  results  of  their  successful 
manufacture  of  proofs  to  be  presented  to  the  court,  thus  holding 
out  a  premium  upon  subornation.  The  meie  statement  of  the 
proposition  seems  to  show  that  such  contract  should  never  be 
lecogniased  in  any  court  of  justice.  The  judgment  should  be 
afiBrmedy  with  costs.'' 

In  the  above  case  the  champertous  contract  was  made  by  a 
layman  with  the  plaintiff.    Such  contracts  when  made  by  an 
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attomej  at  law,  in  pinniii  «f  liia  profegBJan,  aie  still  mon  ak 
naxiooa. 

On  the  anthority  of  tiie  two  caaea  thna  citedy  and  others  d 
the  same  import^  dted  in  said  brief,  we  snatained  the  demnna. 
If  the  respondents  had  refused  to  pay  the  daini  made  by  Thomii 
Nelson,  and  defeated  a  recovery  for  the  purpose  of  protectiBg 
the  interests  of  the  widow  and  minor  childz«n,  it  would  htn 
been  a  strong,  mitigating  dicanistanoe  in  their  faTor.    Bat  endi 
was  not  their  '^  intention,    ^e  facts  in  Hie  case  emdoDTdj 
show  that  they  resisted  the  daim  of  Thomaa  Nelson  in  oider 
that  they  might  retain  for  themselyes  Uie  amonnt  aonght  to  be 
recovered.    In  respondent's  answer  they  failed  to  state  that  it 
was  their  intuition  to  protect  their  clients,  or  that  eren  not 
they  intend  to  pay  them  the  amonnt  withheld  from  them  in  &t 
disbnrsement  heretofore  mentioned.    The  dedaration  in  tla 
respondent's  brief  that  they  were  made  trustees  of  that  smoont 
for  their  clients,  the  real  benefidaries,  was  evidently  an  afto^ 
thought    At  the  argumoit  before  ns,  when  the  attention  ai 
respondenf  8  counsel  was  called  to  that  declaration,  one  of  them, 
in  the  presence  of  one  of  the  respondents,  and  in  the  face  of  tb 
patent  facts  disdosed  in  the  case,  and  notwithstanding  his  nuns 
was  attached,  as  an  attorney,  to  said  brief,  disputed  that  dedanp 
tion,  and  declared  that  the  respondents  were  entitled  to  retail 
the  whole  sum  distributed  to  them;  and  although  the  respoii* 
ent,  who  was  present,  had  personally  appeared  and  made  an  aigo- 
ment  on  the  demurrer  to  the  information,  he  failed  to  inteipoee 
any  objection  to  the  daim  of  his  attorney,  or  declare  fbui  it 
was  then,  or  ever  had  been,  his  intention,  or  the  intention  (A 
his  co-respondent,  to  pay  to  thdr  dients  said  amonnt  of 
seventeen  hundred  and   ninety-three  dollars  and   thirty-tiire* 
eents,  withheld  from  them  in  the  distribution  of  the  fnnd& 

It  appears  from  the  evidence,  and  the  referee  found,  that 
Alfred  H.  Nelson  and  Thomas  Ndson  were  brothers  of  the  d^ 
ceased,  Charles  A.  Nelson.  These  facts  were  not  disebaed  in 
the  case  of  Thomas  Nelson  v.  Evans  &  Etogers,  but  were  pre- 
sented to  this  court  for  the  first  time  in  the  answer  and  eridenoe 
of  respondents  in  the  pending  matter,  and  they  now  contend 
that  these  additional  facts  show  that  this  contract  with  Tbomei 
Nelson  was  not  champertous.  If  this  were  conceded,  Aen  the 
respondents  stand  before  this  eourt,  confessing  that  thef  '^ 
induced  this  court  to  render  a  final  judgment  in  their  fayor  oa 
the  ground  of  having  been  guilty  of  champerty,  when  they  iosf 
they  were  innocent  The  impropriety  of  such  an  attitode  il 
indefensible. 
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Ab  •  general  rak>  no  one  will  be  permitted  to  plead  bis  own 
wrong  in  defense  of  an  action;  but  in  transactions  whicb  are 
probibited  by  law,  or  are  against  public  policy,  sucb  a  defense, 
«s  it  tends  to  discourage  sucb  transactions,  is  permissible. 
Such  a  defense,  boweyer,  when  sustained,  does  not  condone  the 
wrong,  but  merely  leaves  the  parties  in  statu  quo«  and  prevents 
either  of  the  guilty  parties  from  obtaining  any  relief  in  the 
courts  of  justice.  '^Champerty  renders  an  attorney  amenable 
to  the  summary  jurisdiction  of  the  courf '  (Weeks  on  Attorneys, 
«ec8.  87,  88,  850),  notwithstanding  it  may  be  effective  as  a  de- 
fense to  the  enforcement  of  a  contract 

We  are  of  the  opinion  that  notwithstanding  Alfred  H.  Nel- 
son and  Thomas  Nelson  were  brothers  of  the  d^eased,  under 
the  facts  disclosed  the  contract  between  Thomas  Nelson  and 
Evans  &  Sogers  is  champertous.  « 

While  it  is  pennissiUe  for  a  near  kinsman  of  a  poor  suitor, 
'Ont  of  charity,  to  assist  him  in  the  maintenance  of  his  suit, 
such  kinsman  cannot  do  so  as  a  speculative  venture,  based  upon 
«n  agreemant  to  share  in  the  proceeds  of  the  litigation  in  case 
the  suitor  should  recover.  Both  the  law  of  maintenance  and 
^amperty  forbid  the  meddling  by  any  person,  not  a  party  to  the 
suit,  whatever  may  be  his  relation  to  the  suitor,  for  the  purpose 
4Kf  speculation  or  profit 

It  is  clear  that  the  contract  with  Thomas  Nelson  was  entered 
into  for  the  benefit  of  Alfred  H.  Nelson,  the  administrator.  Its 
-object  was  to  indirectly  obtain  for  Alfred  H.  Nelson  a  share 
^f  the  fruits  of  the  litigation  as  an  attome/s  fee,  which  it  was 
not  intended  he  should  ^^  earn.  The  transaction  was  an  at- 
tempt on  the  part  of  Alfred  H.  Nelson  and  Thomas  Nelson  to 
secure  a  profit  from  the  death  of  their  brother  to  the  detriment 
ot  bia  widow  and  minor  children.  The  widow  and  minor  chil- 
dren were  not  parties  to  the  contract,  and  it  does  not  appear 
that  they  were  ever  informed  or  knew  of  its  existence. 

This  contract  was  not  only  champertous,  but  also  obnoxious, 
because  it  was  against  the  interests  of  the  widow  and  minor 
-children,  and  was  entered  into  by  their  attorneys,  whose  obliga^ 
tions  as  such  required  them  to  regard  the  interests  of  their 
<dients  with  strict  fidelity. 

The  respondent,  David  Evans,  testified  ihat  he  knew  nothing 
about  the  demurrer  until  Mr.  Bogers,  or  some  one  else,  told 
him  that  it  had  been  sustained.  Mr.  Bogers  testified  that  he 
knew  the  demurrer  was  interposed,  but  supposed  that  **it  was  a 
tfane  server" :  that  after  it  had  been  sustained  he  learned  from 
Mr.  Williams  that  the  district  court  had  sustained  it  on  the 
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giound  that  the  contract  on  its  face  was  cbampertous;  that  hi 
therenpon  stated  to  Mr.  Williams  that  he  did  not  want  to  nuke 
that  defense,  bnt  would  rely  on  the  nonperformance  of  the  con- 
tract by  Thomas  Nelson. 

It  further  appears  from  the  evidence  that  afterward  lb, 
Bogers  proposed  to  Mr.  Williams,  who  was  the  attorney  for 
Thomas  Nelson,  that  the  judgment  on  the  demurrer  should  be 
vacated,  the  demurrer  withdrawn,  and  an  answer  should  be  made 
raising  an  issue  on  the  merits,  and  that  a  stipulation  to  thit 
effect,  in  which  Mr.  Evans  was  willing  to  join  with  Mr.  Bogen» 
was  drawn  up  and  presented  to  Mr.  Williams,  who  declined  to 
enter  into  tiie  proposed  stipulation.  When  the  case  wu 
reached  in  this  court  on  appeal,  A.  0.  Home,  the  attorney  for 
the  respondents,  at  the  request  of  Mr.  Rogers,  withdrew  his  ap- 
pearance *^^  for  him,  but  not  for  Mr.  Evans.  Both  of  the 
respondents  were  aware  that  the  only  tenable  ground  of  the 
demurrer  was  the  champertous  character  of  the  contract,  in  the 
form  in  which  it  was  set  out  in  the  complaint 

The  respondent  Bogers  must  have  been  aware  that  the  said 
withdrawal  would  not  withdraw  the  question  of  champerty  from 
consideration,  but  that  that  could  only  be  done  by  the  joint  a^ 
tion  of  both  respondents.  Both  respondents  are  able  attorneji^ 
and  of  long  experience  in  the  practice  of  law,  and  if  the  question 
of  champerty  presented  by  their  attorney  was  contrary  to  th^ 
wishes,  and  was  made  in  the  first  instance  without  their  knowl- 
edge^ and  they  were  still  desirous  of  withdrawing  the  question 
from  further  consideration,  and  having  the  judgment  set  aside 
for  the  purpose  of  trying  the  case  on  its  merits,  this  end  could 
have  readily  been  accomplished  by  stating  to  this  court,  eithff 
through  their  attorney  or  personally,  that  the  contract,  on  a^ 
count  of  facts  not  disclosed  by  the  complaint,  was  not  in  fact 
champertous,  and  that  their  attorney  had  raised  that  question 
without  their  knowledge  and  against  their  wishes,  and  requested 
a  reversal  of  the  judgment  If  this  had  been  done  this  court 
would  not  have  hesitated  to  grant  the  request  But  even  if  this 
course  had  been  pursued  it  would  not  have  changed  either  the 
character  of  the  contract  or  the  acts  of  the  parties,  which  the 
evidence  before  us  has  fully  disclosed. 

The  relation  of  attorney  and  client  is  confidentiaL  The  it* 
tomey  by  his  obligation  is  bound  to  discharge  his  duties  to  his 
client  with  the  strictest  fidelity.  He  is  not  permitted  to  do  any- 
thing himself,  or  permit  anything  to  be  done  in  the  pursuit  of 
his  employment,  which  he  is  able  to  prevent,  against  the  in* 
terests  of  bis  client    He  is  amenable  to  the  summary  jurisdi^ 
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Lon  of  the  court  for  dereliction  of  iatj,  not  for  tbe  purpose  of 
unishment,  ^^  ''but  for  the  protection  of  the  court,  the  prop- 
r  administration  of  justice,  the  dignity  and  puriiy  of  the  pro- 
dssion^  the  public  good,  and  the  protection  of  clients'' :  State 
.  Finn^  3S  Or.  S19,  67  Am.  St  Bep.  550,  52  Pac  756;  Ex 
arte  Wall^  107  XT.  S.  278,  2  Sup.  Ct  Bep.  569.  He  is  pie- 
imed  to  know  what  the  duties  of  an  attorney  are,  and  can- 
ot  plead  ignorance,  or  that  in  violating  a  pl^  duty  he  did 
ot  intend  to  commit  a  wrong.  The  summary  proceeding 
f  disbarment  is  civil,  and  not  criminal:  6  Ency.  of  PL  i 
'r.  709;  Matter  of  Bandall,  159  N.  Y.  219,  52  N.  E.  1106; 
ttate  ▼•  Clark,  46  Iowa,  155.  In  that  proceeding,  however, 
lore  flian  a  preponderance  of  the  evidence  is  required.  The 
[uilt  of  the  attorney  must  be  clearly  established. 

Thomas  Nelson  stated,  and  the  referee  found,  that  he  ineti* 
uted  these  proceedings  with  the  hope  that  it  would  force  the 
espondent  to  pay  his  claim.  While  this  fact  might  detract 
rom  or  neutralize  the  force  of  his  testimony,  it  cannot  excuse- 
he  wrongful  acts  of  the  respondents. 

There  is  no  conflict  in  the  testimony  regarding  the  facts  found 
>y  the  referee,  except  No.  16,  or  the  additional  facts  enumerated 
ind  found  by  us.  These  facts  conclusively  show-  that  the  re- 
ipondents  have  violated  their  duties  in  the  several  respects  men- 
cloned  in  this  opinion. 

In  Bradley  v.  Fisher,  13  Wall.  355,  Mr.  Justice  Field,  in  the 
!>pinion,  said:  ''Admission  as  an  attorney  is  not  obtained  without 
fears  of  labor  and  study.  The  office  which  the  party  thus  ac- 
quires is  one  of  value,  and  often  becomes  the  source  of  great 
honor  and  emolument  to  its  possessor.  To  most  persons  who 
enter  the  profession,  it  is  the  means  of  support  to  themselves 
and  their  families.  To  deprive  one  of  an  office  of  this  character 
would  often  be  to  decree  poverty  to  himself  and  destitution  to 
his  family.  A  removal  £rom  the  bar  should,  therefore,  never  be 
^^  decreed  where  any  punishment  less  severe — such  as  repri- 
numd,  temporary  suspension,  or  fine — ^would  accomplish  the  end 
desired.*' 

In  view  of  the  facts  thus  stated  and  the  facts  that  the  re^ 
spondents  have  for  a  long  time  maintained  good  standing  before^ 
the  courts  of  this  state,  and  are  men  of  good  morals,  we  do  not. 
think  they  should  be  absolutely  disbarred,  but  that  a  judgment 
similar  to  that  rendered  in  In  re  Tyler,  71  Cal.  358, 12  Pac  289, 
13  Pac.  169,  78  CaL  307, 12  Am.  St  Bep.  55,  20  Paa  674,  un- 
der  a  statute  relating  to  attorneys,  of  which  the  statute  of  this 
<tate  on  that  subject  is  a  transcript,  and  similar  to  the  one  un-. 
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der  wUflh  Iks  cw  of  Skmrner  ▼.  Wri^ii,  M  Lm,  IH  ^  S. 
W.  181,  wm  mskiend,  8hofdd  be  e&fteEBd. 

It  li^  theigfiii  crdeied  mad  adjudged  HbMt  mdk  of  the  n* 
ipondenti  be  depriied  of  tbe  ng^  to  practiim  as  aitoiDef  or 
eonnaelor  at  lav  in  mmj  and  all  of  the  eonrtB  of  ftis  state  vntil 
^MBj  ahall  hate  depoaitedy  or  caiaed  ta  be  deponied,  witb  thi 
deric  of  tUa  coort^  aub jeet  to  ilia  arder  of  tliia  court,  tbe  sua 
of  eefcntPM  bmidiad  and  niae^tluee  doUaza  and  tiiirtT-thxea 
emti^  wiili  intetaat  the»cai,  at  the  late  of  eij^  per  cent }« 
anmon,  from  the  twenfy-eig^fli  daj  of  Deoember,  1898|  iqp  to 
the  data  of  the  deposit^  for  the  nm  and  benefit  ct  the  vidot 
and  Bunor  ddldren  of  CSiazlea  A*  l^elaon,  and  pay  the  ooste  of 
thk  proceeding,  indndiag  the  special  maater'a  fee  of  one  Inn* 
dred  and  seYentjHBfe  dolLua^  and  the  atenograplier's  fee  of  fiflj- 
low  doUaia  aiid  forty  caota.  And  if  they  fail,  within  axtr 
daya  from  the  date  of  the  entry  hereof,  to  shew  to  fhis  eoort  flat 
they  have  made  each  deposit  and  paid  the  coets,  that  Qien  as 
eider  be  made  and  entered  permanently  disbarring  each  of  the 
respondents  and  directing  that  their  namea  be  ttn^^™"  from  tia 
teU  of  attomsja  and  connarimni  at  lav. 

Jiiner^  J»p  coitcuriL 

Ma  bABTCB;  a  J.  I  eenear  in  the  judgment  heran,  fla 
asme,  so  far  aa  it  goes,  being  in  accord  with  my  views*  I  la 
ef  the  opinion,  homver,  from  an  examinatioii  of  ihe  bnef  filed 
on  behalf  of  the  respondents  and  of  the  lecord,  the  inflictkin  of 
tome  pnnishmenty  other  than  the  mere  payment  of  monef  bj 
the  respondents,  whidi,  aa  now  a]^ean  from  their  brief,  is  sd- 
mittedly  doe  from  them,  would  be  warranted  and  justified. 
Where  an  attocnqr  u  gailty  of  delibenitely  violating  the  oost 
fldenca  reposed  in  him  by  the  ooort  and  his  duly  to  his  elieBli 
the  ponishment  ought  to  be  commensurate  with  his  wrongdo- 
ing.  The  dignity  of  the  courts  the  purity  ci  the  profemoDt 
the  peace  of  individuals,  the  proteetum  of  riienti^  and  the  poh- 
lie  good  alike  demand  ^dsb 


CHAMPBRTT  IS  AN  AOBBBHBNT  ta  pronecnte  at  obsTs  stv 
^1^  and  eapenas^  and  take  part  of  the  tiling  receiyed  In  compostr 
Uon-  Weakley  v.  Hall,  13  Ohio,  ICT,  43  Am.  Dec  let.  8ee»  M 
Roberts  t.  Taney.  W  Ky.  2«,  «  Am.  et  Bep.  367,  tt  a.  W.  00*7; 
HamUton  ▼.  Gray,  07  Vt.  288,  48  Am.  St  Sep.  ffll,  85  AtL  » 
But  a  contract  between  an  attorney  and  client  for  a  contingent  fee 
nay  be  vaUd  and  not  champertoua:  Bavla  t.  Webber,  aa  Azk.  tfO, 
74  Am.  St.  Bei^  81,  49  8.  W.  822. 

THB  LAW  OF  HAINTISNANOB  Ifl  INVMHDMD  ealy  ti  pn- 
Yent  Interferonoe  ia  a  salt  by  iSiaaaHa  MYing  no  taSsrast  la  tts 
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litigation,  and  standing  In  no  relation  of  duty  to  a  suitor:  Thall- 
hinier  v.  Brlnckerhoff,  3  Cow.  623,  15  Am.  Dec.  80a  One  who  has 
a  pecuniary  interest  in  a  suit,  or  is  related  to  either  of  the  parties, 
may  rightfully  assist  In  its  prosecution  or  defense.  But  it  has 
been  held'  that  a  son  cannot  make  a  financial  speculation  out  of  his 
filial  duty:  See  the  monographic  note  to  Thallhimer  t.  Brincker> 
hoff,   15  Am.    Dec.  319. 

DISBARMENT  OF  ATTORNEYS  Is  the  subject  of  an  extended 
note  to  In  re  Philbrook,  46  Am.  St  Rep.  71-86b 


CASES 


SUPEEME   COURT 


WASHINGTON. 


TBOWBBIDOB  t.  SFINNINO. 

(2S  WtMlL  4a  82  Pac  12S.] 

JUDOMBNT  OF  SISTER  8TATB— ACTION  ON-TDSfGUL 
NOTICB  OP  LOCAL  LAW&— When  a  Judgment  for  Mllmany,  rai- 
dered  In  a  sister  «tate»  Is  sned  uikmi  here;  the  conrta  of  tlilB  state 
take  Judicial  notice  of  the  local  laws  of  the  state  fnxn  whldi  tba 
record  of  the  Judgment  comes. 

JUDOMBNT  OP  8I8TBB  8TATB— PLBADING.— It  Is  not 
necessary.  In  an  action  upon  the  Judgment  of  a  sister  state,  ren- 
dered, as  all^^  In  the  comidaint,  by  a  courf  ol  genoal  Jnrisdie* 
tlon,  to  allege  Jurisdictional  fscts. 

JUDOMBNT  OP  SISTER  STATE-JUDICIAL  NOTIOB  OP 
JUmi^DIOTION.— In  an  action  upon  a  Judgment  tot  alimony  ren- 
dered, as  shown  by  the  complaint,  "In  the  circuit  court  of  tbe  dtr 
of  St  Louis,"  In  the  state  of  Missouri,  a  court  of  this  state  via 
take  Judicial  notice  that  the  Missouri  court  had  Jurisdiction  to  lei^ 
der  the  Judgment  alleged. 

JUDGMENT  OP  SISTER  STATE  FOR  ALIMONY— WHHN 
FINAIa— A  Judgment  for  alimony,  rendered  in  a  sister  ntate^  li 
final,  and  will  be  so  regarded  in  this  state,  where  it  allows  a  grosi 
sum  to  the  wife,  although  the  court  which  rendered  It  has  power, 
undw  the  statute,  on  the  application  of  either  party,  to  make  sodi 
alteration  from  time  to  tlme^  respecting  the  allowance  of  aUmony, 
as  may  be  proper. 

ATTACHMENT— GARNISHMENT-OWNER  OF  8APB  DE- 
POSIT VAULT  IS  SUBJECT  TO.— Undtf  a  statute  requiring  s 
garnishee  to  answer  as  to  any  personal  jftropertj  of  the  defendant, 
"under  his  control"  a  bank  which  has  rented  a  box  In  a  safety 
deposit  vault  therein  to  the  defendant  is  subject  to  gamlshmoit 
where  thd  boxes  In  the  vault  can  be  opened  only  by  two  keys*  qda 
a  master's  key  In  the  possession  of  the  bank,  and  the  other  a  pii- 
vate  key,  in  the  box  rentes  possession.  The  gamishee^  In  sodi 
a  case,  has  "controt"  of  the  contents  of  the  box,  though  it  may  be 
impossible  for  him  to  answw  specifically  as  to  the  contents  thereot 
and,  as  the  court  may  Inquire  into  the  contents  of  the  box  by  caus- 

9M) 
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%ng  the  defendant  to  be  examined  tm  a  witness,  tlie  garnishee 
■hoQld  retain  the  exduslTe  centred  thereof  until  he  Is  dlschaxBOd 
bj  tbe  ooTirt 

JL  F.  Blaine  and  Tocker  ft  Hyland,  for  the  appellani 

John  Q.  Gray  and  John  N.  Perkins^  for  the  respondeat^  Spin* 
nJng, 

George  E.  de  St^gner,  for  the  respondent  fhe  National  Bank 
ef  Commeroe. 


WHITE,  J.    The  amended  eomplaint  in  this  action  omit- 
ting the  formal  parts,  is  as  follows: 

'^hat  at  all   the  times  herein  mentioned  the  ciicoit  conrt 
of  the  city  of  Si  Louis,  in  the  state  of  Missouri,  was,  and  ever 
since  has  been,  and  now  is,  a  court  of  general  jurisdiction  over 
matters  in  equily  and  law,  duly  organized,  and  existing  under 
and  by  Tirtue  of  the  laws  of  said  state.    That  on  the  twenty- 
fifth  day  of  June,  1895,  the  defendant  "^  above  named,  Fred 
IL  Spinning,  commenced  an  action  in  said  circuit  court  of  the 
city  of  St.  Louis,  as  plaintiff,  against  LiUie  M.  Spinning,  she 
behig  {he  plaintiff  here,  who  at  that  time  was  the  wife  of  said 
Tred  M.  Spinning,  as  defendant,  by  filing  his  petition  therein, 
which  said  action  was  entitied  as  follows,  to  wit:  In  the  cir- 
cuit court  of  the  diy  of  St.  Louis,  October,  1895,  Fred  M.  Spin- 
ning, plaintiff,  ▼.  Lillie  M.  Spinning,  defendant'    That  upon 
&e  filing  of  said  petition  the  derk  of  said  court,  on  the  tweniy- 
fifth  day  of  June,  1895,  duly  issued  a  summons,  commanding 
the  defendant  therein,  who  is  the  plaintiff  herein,  to  appear  be- 
fore the  judges  of  said  circuit  court  on  the  first  day  of  th^next 
term  thereof,  to  be  held  in  the  dty  of  St  Louis  at  the  court- 
house in  said  dtj,  on  the  first  Monday  of  October,  next  follow- 
ing, the  day  of  the  issuance  thereof,  then  and  there  to  answer 
the  complaint  of  Fred  M.  Spinning  as  set  forth,  a  copy  of 
which  was  attached  to  said  summons,  and  said  summons  was 
duly  sealed  with  the  seal  of  said  court  and  attested  l^  the  derk 
on  said  day,  and  thereafter  was  duly  served  upon  the  defendant 
herein  named,  personally,  at  the  dty  of  St  Louis,  in  the  state 
aforesaid,  by  the  sheriff  of  said  county,  by  delivering  a  copy 
thereof  with  a  oopy  of  said  petition  to  said  defendant^  person- 
ally, she  being  the  plaintiff  herein. 

<<That  after  the  service  of  process  upon  said  defendant,  the 
plaintiff  h^ein,  said  Lillie  M.  Trowbridge,  appeared  by  her  at- 
tamey  William  McNamee^  and  in  person  and  thereafter  such 
proceedings  were  had  and  done  therein  that  said  Lillie  M. 
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Trowbridge^  iihen  lillie  IL  Spixming,  filed  her  answer  imd  ero» 
complaint  in  said  action  againat  the  said  Fred  H.  Spiimio^ 
wherein  she  alleges  that  she  was  the  injuied  person,  {nying^ 
among  other  things,  fitat  she  was  entitled  to  m  decree  ef  diTaoe 
and  for  her  costs  and  alimony;  that  thereafter,  and  on  the  tieih 
ty-ninth  day  of  January,  1896,  such  other  and  forOier  proceed> 
ings  were  had  in  said  action,  that  a  trial  thereof  was  had  on 
said  day,  wherein  and  whereby  «ud  oonrt  ordered,  decroed  ad 
rendered  judgment  therein  against  the  said  Fred  M.  Spumiifr 
granting  the  defendant  therein  a  complete  decree  of  diToroe, 
she  being  the  plaintiff  here,  together  "^  with  judgment  against 
said  Fred  M.  Spinning  for  the  sum  of  five  thousand  doIIaiB, » 
and  for  alimony  in  gross,  and  further  ordered^  adjudged,  and 
decreed  that  said  Fred  M.  Spinning  pay  the  costs  of  said  pro- 
ceeding, and  that  execution  issue  thereof;  and  that  said  decree 
was  duly  made,  entered,  enrolled,  and  docketed  in  said  oomt 
dissolving  the  bonds  of  matrimony  and  rendering  judgment  aa 
aforesaid,  and  that  no  part  of  said  judgment  and  decree  hai 
ever  been  paid. 

'That  under  and  by  virtue  of  the  provisions  of  the  BeTris^ 
Statutes  of  the  state  of  Missouri,  chapter  28,  page  360,  of  fdmna 
1,  for  the  year  1879,  such  judgment  and  decree  rendered  ai 
aforesaid  has  the  force  and  effect  of  a  judgment  at  law  for  the 
payment  of  money.  That  such  is  the  construction  thereof  and 
the  force  and  effect  to  be  given  to  the  same,  as  determined  bj 
the  supreme  court  of  said  state  of  Missouri,  and  such  is  the  law 
of  said  state.  That  by  reason  thereof  plaintiff  is  advised  and 
believe,  and  therefore  allegesy  the  fact  to  be,  and  that  under 
and  by  virtue  of  the  oonstitution  of  the  United  States,  section 
1,  article  4,  she  has  a  good  right  to  bring  her  cause  of  action 
as  aforesaid  in  the  courts  of  the  state  of  Washington,  and  to 
have  and  recover  of  the  said  defendant  the  sum  of  five  tiionsand 
dollars  awarded  to  her  as  aforesaid,  and  that  the  courts  of  the 
state  of  Washington  will  give  the  same  force  and  effect  to  said 
decree  as  is  given  thereto  in  the  state  of  Missouri 

''Plaintiff  hereby  re&rs  to  sections  2179,  2180,  2184,  2185,  of 
volume  1  of  the  Bevised  Statutes  of  the  state  of  Missouri,  1879, 
and  attadies  hereto  full  and  complete  copies  of  said  sectioaa 
aforesaid,  the  same  being  mariced  as  ^hibit  'A,'  and  made  a 
part  and  parcel  thereof^  to  all  intents  and  purposes  as  fnUj 
as  though  copied  at  length  herein/' 

The  sections  of  the  Bevised  Statutes  of  the  state  of  Missonii 
referred  to  in  section  4  of  the  complaint  aie  as  follows : 
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''Sea  2179.  When  a  divOToe  shaU  be  adjiidged,  tba  ecmitehall 
Eiake  SQcb  cnrder  tonehing  the  alimony  and  maintenance  of  the 
rife,  and  the  care,  enstody,  and  maintenance  of  the  children,  or 
ny  of  them,  as  from  the  ciienmstances  ^  of  the  parties  and 
he  nature  d  the  case  shall  be  reasonable,  and  when  the  wife 
s  plaintifE,  may  CMrder  the  defendant  to  give  security  for  sudi 
limony  and  maintenance;  and  npon  his  n^lect  to  give  the  se- 
nrity  leqniied  of  him,  or  npon  default  of  himself  and  his  se- 
nritiea,  if  any  there  be,  to  pay  or  provide  snch  alimony  and 
oaintenanoe,  may  award  an  execution  for  the  collection  there- 
of or  enforce  the  performance  of  the  judgment,  or  order  by  se- 
[aestiation  of  property,  or  by  sndi  other  lawfal  ways  and  means 
IS  is  according  to  the  practice  of  the  conrt  The  court,  on  the 
ipplication  of  either  party,  may  make  such  alteration  from  time 
x>  time  as  to  the  allowance  of  alimony  and  maintenance  as  may 
!>e  proper,  and  the  court  may  decree  alimony  pending  the  suit 
for  divorce  in  all  caaes  where  the  same  would  be  just,  whether 
the  wife  be  plaintiff  or  defendant,  and  enforce  such  order  in 
the  manner  provided  by  law  in  other  cases. 

''Sec.  2180.  XJpon  a  decree  of  divoice  in  favor  of  the  wife, 
Ehe  court  may,  in  its  discretion,  decree  alimony  in  gross  or  from 
fear  to  year.  When  alimony  is  decreed  in  gross  such  decree 
shall  be  a  general  lien  on  the  realty  of  the  party  against  whom 
the  decree  may  be  rendered,  as  in  the  case  of  other  judgments. 
When  a  decree  is  for  alimony  from  year  to  year,  such  decree 
shall  not  be  a  lien  on  the  realty  as  aforesaid,  but  an  execution 
in  the  hands  of  the  proper  officer,  issued  for  the  purpose  of  en- 
forcing such  decree,  shall  constitute  a  lien  on  the  res!  and  per- 
sonal property  of  the  defendant  in  such  execution  so  long  as 
the  same  shall  lawfully  remain  in  the  possession  of  said  officer 
imsatisfied.'' 

''Sec  2184.  No  final  judgment  or  order  rendered  in  cases 
arising  under  this  chapter  shall  be  reversed^  annulled,  or  modi- 
fied in  the  supreme  or  any  other  court  by  appeal  or  writ  of  er- 
ror, unless  such  appeal  shall  have  been  granted  during  the  term 
of  court  at  which  the  judgment  or  order  appealed  from  was  ren- 
dered, or  unless  such  writ  of  error  shall  have  been  issued  within 
uzty  days  after  the  order  was  made  or  judgment  was  rendered, 

**Sec  2185.  No  petition  for  review  of  any  judgment  for  di- 
vorce in  any  case  arising  under  this  chapter  shall  ^^  be  allowed^ 
<^y  law  or  statute  to  the  contrary  notwithstanding;  but  there 
lA&y  be  a  review  of  any  order  or  judgment  touching  the  alimony 
and  maintenance  of  tiie  wife,  and  the  care,  custody,  and  main- 
tenance of  the  children,  or  any  of  them,  as  in  other  cases.^' 
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The  prajer  of  the  eomplamt  was  for  judgment  agaiut  ik 
def enduity  Fred  IL  Spinnings  for  the  sam  of  five  thousand  dol- 
laiBy  wifli  intereflt  thereon  from  the  twenfy-eixth  day  of  Janu- 
ary, 1896y  at  the  rate  of  aiz  per  cent  per  annum,  and  for  eosta, 
ete.  The  reaponduit.  Spinning,  demurred  to  this  oomplaint,  qd 
the  gronnd  fliat  the  same  did  not  atate  facta  anfBdait  to  eo&* 
atitute  a  caoae  of  action  against  him.  This  demnrrer,  upo& 
hearing,  was  aoatained,  and  judgment  waa  entered  diamUog 
the  action.  On  September  6,  1899,  at  the  time  the  plaintif 
filed  her  original  oomplaint  in  the  supericnr  court  of  Eii^  ooim- 
tj,  atate  of  Washington,  a  writ  of  garnishment  was  iasned  ani 
served  upon  the  Washington  National  Bank,  First  Natiooal 
Bank,  National  Bank  of  Commerce,  Seattle  Safe  Deposit 
Vaults,  Incorporated — all  of  the  city  of  Seattle — as  gamiBhM 
defendants.  All  of  the  garnishee  defendants  appeared,  and  il» 
Seattle  Safe  Deposit  Vaults,  Incorporated,  and  the  Wsahingtos 
National  Bank  denied  generally,  and  these  answers  weie  oon- 
troyerted.  The  First  National  Bank  admitted  that  it  had  oa 
deposit  the  sum  of  two  hundred  and  sixty-six  dollars  and  niw- 
teen  cents,  to  the  credit-  of  the  respondent  The  gamiahee  de- 
fendant^ tiie  National  Bank  of  Ommierce,  answ^ed,  atatiiig 
that  the  respondent  had  in  its  vaults  a  safe  deposit  box,  to  which 
there  was  a  private  and  a  master's  key,  the  private  key  being  ii 
the  possession  of  the  respondent  and  the  master's  key  in  ds 
possession  of  the  garnishee  defendant;  and  to  open  aaid  box 
it  is  necessary,  first,  for  the  master's  key  to  be  used;  second, 
for  the  private  key  to  be  used ;  that  the  contents  of  the  box  van 
unknown  to  the  garnishee  defendant.  To  the  vault  there  wy 
a  vault  door,  locked  ^'^  by  a  time  combination,  which  was  under 
the  exclusive  charge  of  the  garnishee  defendant. 

Upon  the  issues  formed  by  the  answer  of  the  gamiahee  de- 
fendiant  the  National  Bank  of  Commerce,  proof  was  taken;  and 
the  court  made  findings  of  fact  and  conclusions  of  law,  and  dii- 
charged  said  garnishee  defendant,  and  to  said  condusknii  of 
law  the  appellant  excepts.  This  order  was  made  prior  to  tbe 
sustaining  of  the  demurrer  to  the  amended  comjdaint  At  the 
time  of  the  sustaining  of  the  demurrer  to  the  amended  ooib' 
plaint  an  order  was  made  discharging  all  of  the  garnishee  de- 
fendants. From  said  order  and  the  sustaining  of  said  deoinner 
to  the  amended  complaint  and  the  judgment  dismissing  said  a^ 
tion,  this  appeal  is  taken.  The  findings  of  fact  and  conclusiooi 
of  law  in  relation  to  the  garnishment  against  the  National  Bank 
of  Commerce  are  as  follows; 
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'That  cm  the  fomteenfli  day  of  October,  1898,  said  gamishee 
rented  of  said  def oaidan^  for  one  year,  a  compartment  and  box 
in  the  safety  deposit  TaultB  of  the  said  garnishee;  and  the  time 
of  said  renting  ^ve  to  said  defendant  a  receipt,  of  which  the 
following  is  a  copy,  to  wit: 
*  'No.  631.  Seatfle,  Wash.,  Oct  14,  1898. 

^  IteGeiyed  of  Fred  M.  Spinning  the  sum  of  three  and  25-100 
dollars  in  payment  of  rent  for  Safety  Deposit  Box  Na  80  from 
Oct.  14,  1898,  to  Oct  14,  1899. 

«  THE  NATIONAL  BANK  OP  COMMEBCB. 

•*  3y  W.  H.  WBIGHT. 
^  'Bead  agreement  on  back.* 

^On  fhe  back  of  which  receipt  was  the  following  indorsemeni^ 
to  wit: 

^'Bead  this  Agreement 
'^  ^t  is  nnderstood  and  agreed  by  and  between  fhe  National 
Bank  of  Commerce  and  the  lessee  that  in  case  of  the  loss  of  the 
key  of  said  box,  it  will  be  replaced  only  at  the  expense  of  the 
lessee,  and  the  National  Bank  of  Commerce  shall  not  be  respons- 
ible in  any  way  for  such  ^  loss.  It  is  further  understood  and 
agreed  by  and  between  the  National  Bank  of  Commerce  that 
said  bank  may  refuse  access  to  said  box  to  any  agent  of  the 
lessee  not  regularly  designated  by  an  instrument  in  writing  filed 
with  the  bank.^ 

'^2.  That  the  said  defendant^  CTer  since  the  said  fourteenth 
day  of  October,  1898,  has  continued  to  hold  said  box  and  com- 
partment under  said  contract  and  lease. 

**Z.  That  said  box  is  an  ordinary  tin  hot  inclosed  within  said 
compartment  and  said  compartment  is  closed  with  a  door  fitted 
with  a  lock.  At  the  time  of  renting  said  box  and  compartment^ 
the  garnishee  deliTered  to  the  defendant  two  duplicate  keys. 
The  method  of  opening  said  box  and  compartment  is  as  follows : 
Said  garnishee,  through  one  of  its  employes,  turns  in  said  lock 
what  is  known  as  a  ^master's  key,'  after  which  the  ke^  fur- 
nished to  the  defendant  will  unlock  the  lock  of  said  compart- 
ment and  permit  the  same  to  be  opened.  Said  'master's  key' 
will  not  unlock  said  lock.  Said  garnishee  did  not  retain,  and 
has  not  now,  and  has  not  at  any  time^  since  renting  said  box  and 
compartment,  had  any  key  whatsoever,  with  which  to  open  the 
said  box  or  ccmipartment,  and  has  not  now,  and  has  not  at  any 
time  since  renting  said  box  and  compartment,  had  any  means 
of  opening  or  obtaining  access  to  said  compartment  or  box. 

'^4.  Said  master's  key  is  not  used  for  the  purpose  of  giving 
said  garnishee  access  to  said  box  or  compartment  but  as  a  check 
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on  fiatid  and  imposture,  and  to  prevent  nnantliarixed  peisona 
baring  acoeas  thereto. 

^5,  Said  garnishee  has  no  information  or  knowledge  as  to 
whaty  if  any,  tiie  contents  of  said  box  and  compartmeot  is,  sad 
no  evidence  has  been  introduced  as  to  what  such  contents  axe, 
or  whether  said  box  contains  anything;  save  and  excq)t  to  fte 
effect  that  the  garnishee  has  been  informed  by  the  defendant 
that  there  are  in  said  box  papers  belonging  to  other  persons 
than  the  defendant. 

''6.  Said  garnishee  has  no  means  of  ascertaining  the  contents 
of  said  box  and  compartment,  and  has  no  information,  and  is 
unable  to  ascertain  whether  or  not  said  box  and  compartment 
contain  anything  subject  to  execution,  attachment,  garnish- 
ment, or  anything  whatsoever. 

«•  ''7.  That  the  sum  of  fifty  dollais  ($50)  is  a  reaaonaUe 
sum  to  be  allowed  the  garnishee  as  an  attorney's  fee. 

''8.  At  the  time  of  the  service  of  said  writ  said  garnishee  vas 
not,  and  has  not  since  been,  indebted  to  defendant,  nor  has  it 
had  in  its  possession  or  under  its  control,  any  property  or  ef- 
fects of  defendant  except  as  above  set  f orUi. 

"From  the  forgoing  facts,  the  court  conctadeSy  as  a  natter 
of  law,  that  the  garnishee,  the  National  Bank  of  Comment  is 
entitled  to  judgment  discharging  it  upoai  its  said  answer,  and 
for  its  costs  against  the  plaint^,  including  a  reasonable  at* 
tomey's  fee,  to  wit,  the  sum  of  fifty  dollars  (950)/* 

The  errors  assigned  are  as  follows:  ''L  The  court  erred  in 
sustaining  the  demurrer  to  the  amended  complaint;  S.  Hie  ooirt 
erred  in  discharging  the  garnishee  defendant,  the  Kational  Bank 
of  Commerce;  3.  The  court  erred  in  discharging  the  otiier  go- 
nishee  defendants.'' 

The  first  point  urged  by  the  respondent  against  this  COTiplaiot 
is  that  the  authority  of  the  circuit  court  of  the  city  of  St 
Louis  in  proceedings  for  divorce  and  alimony  is  not  shown  a 
alleged  in  this  complaint  It  is  all^;ed  that  the  circuit  court 
of  the  city  of  St  Louis  at  all  the  times  mentioned  in  the  coas- 
plaint  was,  and  is,  a  court  of  general  jurisdicti<m  over  matteis 
in  equity  and  law,  duly  organised  and  existing  under  and  hj 
virtue  of  the  laws  of  MissourL  '^Questions  of  divorce  sue! 
alimony,''  says  the  learned  counsel  for  the  respondent  Spiimin|^ 
''are  regulated  by  statutory  provisions  cmly,  and  flie  juxisdio* 
tion  of  courts  over  them  cannot  be  extended  beyond  the  statute 
authority.    Proceedings  in  such  matters  are  not  aeoi»ding  ta 
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the  oourse  of  tKe  CQmmon  law,  and  there  ia  no  presumption  in 
favor  of  the  regularity  of  courts  of  general  jurisdiction  in  such 
cases.*' 

*^  Where  a  question  arises  under  that  part  of  the  constitu- 
tion of  the  United  States  and  the  act  of  Congress  which  re- 
quires fun  faith  and  credit  to  he  given  in  each  state  to  the 
public  acts,  records^  and  judicial  proceedings  of  every  other 
state,  our  courts  will  take  judicial  notice  of  the  local  laws  of 
the  state  from  which  the  record  comes:  State  v.  Hinchman,  27 
Pa.  SL  483;  Paine  ▼.  Sdienectady  Ins.  Co.,  11  B.  L  415;  Bae 
T.  Hulbert,  17  IlL  676.. 

The  supieme  court  of  Pennsylvania,  where  the  question  was 
as  to  the  jurisdiction  of  the  probate  courts  of  Ohio>  in  State 
T.  Hinchman,  27  Pa.  St.  483,  says:  '^The  questions  before  us 
arise  under  the  constitution  and   laws  of  the  United   States. 
Full  faith  and  credit  shall  be  given  in  each  state  to  the  pub- 
lic acts,  records^  and  judicial  proceedings  of  every  other  state, 
says  the  federal  constitution,  and  the  act  of  Congress  of  26th 
May,  1790,  providing  for  the  mode  of  authenticating  the  rec- 
ords and  judicial  proceedings^  of  the  state  courts,  declares  that 
^the  records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  are  or  shall 
be  taken*' ' 

^A  judgment  of  this  court,  adverse  to  the  right  arising  out 
of  the  federal  constitution  and  legislation,  would  be  reviewable 
in  the  supreme  court  of  the  United  States,  and  there  the  states 
of  the  confederacy  are  not  regarded  as  foreign  states,  whose 
laws  and  usages  must  be  proved,  but  as  domestic  institutions, 
whose  laws  are  to  be  noticed  without  pleading  or  proof.  It 
would  be  a  very  imperfect  and  discordant  admimstration  for 
the  court  of  original  jurisdictian  to  adopt  one  rule  of  decision, 
while  the  court  of  final  resort  was  governed  by  another;  and 
hence  it  follows  that  in  questions  of  this  sort,  we  should  take 
notice  of  the  local  laws  of  a  sister  state  in  the  same  manner 
the  supreme  court  of  the  United  States  would  do  on  a  writ 
of  error  to  our  judgment:  Ferguson  v.  Harwood,  7  Granch, 
408;  Mills  v.  Duryee,  7  Cranch,  481;  Hampton  v.  McCtmneU, 

3  Wheat.  234;  Bazley  r.  Linah,  16  Pa.  St  243^  55  Am.  Dec 
494.*' 

^  The  supreme  court  of  lUinds,  in  Baa  t.  Hulbert^  17  HL 
576,  says:  ^'While  for  many,  if  not  for  most^  purposes^  the  ser- 
ial states  of  the  Union  are^  as  to  each  otheXf  oonsideied  and 
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treated  us  foreign  •tatee,  yet  it  is  not  strictly  so  as  to  the  judg- 
ments rendered  by  their  several  courts.  I  will  not  quote  bm 
the  constitation  and  laws  of  the  federal  goYemment,  bat  from 
the  opinion  of  this  court  in  the  case  of  Weldi  t.  Sykes^  3  GOm. 
199,  44  AnL  Dec  689.  It  is  there  said:  ITnder  Oe  ood- 
stitution  of  the  United  States^  and  laws  made  in  pnnuiiu^ 
thereof,  the  judgments  in  personam  of  4he  yarious  states  in 
placed  on  the  footing  of  domestic  judgments^  and  they  aie  to 
receive  the  same  credit  and  effect,  when  sought  to  be  aifocced 
in  different  states,  as  they,  by  law  or  usage,  have,  in  the  pl^ 
ticular  states  where  rendered/  We  *are,  tiien,  to  treat  thi 
judgment,  or  give  it  the  same  effect,  as  if  rend^ed  by  one  of 
our  own  courts,  or  as  if  this  were  a  proceeding  in  New  ToiL 

'^e  do  not  hesitate  to  declare  that  it  is  our  duty  to  tih 
notice  that  the  supreme  court  of  New  York  had  jurisdiction  of 
the  subject  matter;  and  the  same  presumptions  arise  in  favor  d 
the  jurisdiction  of  the  person  and  of  the  regularity  of  the  pio- 
ceeding  that  would  arise  upon  a  domestic  judgm^t  Hot 
far  those  presumptions  arise  in  favor  of  the  jurisdiction  of  the 
person  it  is  not  necessary  now  to  discuss  particularly,  for  thit 
is  a  question  rather  of  evidence  than  of  pleading.  Though  it 
may  be  necessary  when  used  as  evidence,  that  the  record  ehodd 
show  such  facts  as  are  necessary  to  give  the  court  jurisdiction 
of  the  person  of  the  defendant,  or,  at  least,  as  raise  a  presmnp* 
tion  of  jurisdiction,  yet  it  is  not  necessary  that  such  facts  shonU 
be  set  out  in  the  pleading.  It  is  only  necessary  to  aver  tbit, 
by  the  consideration  of  the  court,  a  judgment  was  rendered 
against  the  defendant  The  implication  is,  that  it  was  a  iM 
judgment,  and  that  is  suflScient  to  lay  the  foxmdation  for  thi 
proof  of  every  fact  necessary  to  show  that  it  was  a  valid  judg- 
ment*' 

The  supreme  court  of  Wisconsin,  in  Kunze  v.  Kunze,  94  Wii 
54,  59  Am.  St  Bep.  857,  68  N.  W.  891,  which  »  was  an  m- 
tion  to  recover  alimony  adjudged  to  the  plaintiff  in  a  divorce  l^ 
tion  brought  in  Illinois,  says:  '^This  is  an  action  brought  to  r^ 
cover  alimony  adjudged  to  the  plaintiff  in  a  divorce  action  here- 
tofore brought  in  Illinois.  It  appeaiB  by  the  complaint  ihii 
the  court  in  which  the  divorce  action  was  brought  L  e.,  the 
circuit  court  of  Cook  county,  Illinois,  was  a  court  of  geseni 
jurisdiction^  as  its  name  indicates;  hence  it  was  unnecesniT 
to  allege  any  jurisdictional  facts:  Jarvis  r.  Bobinson,  21  Wi& 
523,  (630),  94  Am.  Dec  560.  The  allegations  that  the  judg- 
ment was  rendered  in  that  court,  and  that  it  was  afterward  doi; 
amended,  are  sufficient  in  the  first  instance.    From  these  bc\B 
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jurisdiction  is  presumed.  If^  in  fact^  there  was  any  want  of 
jurisdiction^  it  is  a  fact  to  be  set  up  by  answer :  Jarris  v.  Sobin- 
son,  21  Wis.  523,  (530),  94  Am.  Dec.  560." 

For  the  reasons  given  in  these  decisions,  which  we  think  are 
sound,  we  take  judicial  notice  that  the  circuit  court  of  the  city 
of  St  Louis  had  jurisdiction  to  render  the  judgment  alleged. 

It  is  further  objected  that  the  appellant  alleges  that  ahe  filed 
ber  answer  and  cross-complaint,  but  she  fails  to  allege  that  the 
same  was  serred.  This  objection  is  also  answered  in  the  quota- 
tion from  the  cases  of  Bae  v.  Hulbert,  17  IlL  576,  and  Kunze 
?.  Kunze,  94  Wis.  64,  59  Am.  St  Hep,  857,  68  N.  W.  391.  Be- 
sides, we  take  judicial  notice  that,  imder  the  laws  of  Missouri, 
in  all  suits  for  divorce  the  defendant  may  set  up  in  defense  to 
the  action  iu  the  answer  any  facts  which,  if  proved,  would  en- 
title the  defendant  to  a  divorce,  and  in  such  answer  pray  to 
be  divorced  from  the  plaintiff,  and  on  the  hearing  of  the  cause 
the  court  can  grant  the  defendant  a  divorce,  if  satisfied  the 
lefendant  was  the  injured  party:  1  Mo.  Bev.  Stats.^  1879,  sec 
B176.  The  complaint  sufficiently  alleges  that  she  appeared  in 
the  action  and  filed  her  answer,  alleging  she  was  the  injured  per- 
son, praying  for  the  decree,  etc.,  and  that  such  proceedings  in 
the  action  were  had  that  she  obtained  the  judgment  ^^  alleged. 
Whether  the  answer  was  served  or  not  is  immaterial.  That  is 
ft  mere  matter  of  practice.  It  was  filed,  and  the  allegations  of 
the  complaint  are  sufficient  to  admit  proof  by  exemplified  copy 
of  the  record  of  the  issues  tried,  and  upon  which  the  judgment 
was  rendered. 

The  principal  contention  of  the  respondent.  Spinning,  is  that 
the  judgment  of  five  thousand  dollars,  as  for  alimony  in  gross, 
given  by  the  circuit  court  of  the  cily  of  St  Louis,  is  not  a  final 
jiidgment,  because  the  statute  of  Missouri  provides  thai  the 
courts  on  the  application  of  either  party,  may  make  such  alter* 
ation  from  time  to  time  as  to  the  allowance  of  alimony  as  may  be 
proper;  that  the  judgment  of  a  sister  state  cannot  be  sued  upon 
in  this  state  xmless  it  is  final  and  conclusive  in  the  state  where  it 
was  rendered,  according  to  the  law  of  tiiat  state.  We  are  now 
called  upon  to  determine  a  question  arising  xmder  the  constitu- 
tion and  laws  of  the  United  States^  and  we  should  look  as  far 
as  possible  to  tiie  decisions  of  the  federal  courts  for  guidance. 
The  case  of  Barber  v.  Barber,  21  How.  582,  decided  by  the  su- 
preme court  of  the  TTnited  States  in  1858,  as  we  view  it,  is  de- 
cisive of  this  case.  That  was  a  case  arising  xmder  a  suit  in 
equity  in  the  district  court  of  the  United  States  for  the  district 
of  Wisconsin,  wherein  by  the  decree,  the  wife,  by  her  next  friend. 
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the  pUintiff  in  Ihe  tnit,  wai  awarded  a  jnd^iment  far  five  fim- 
land  nine  hundred  and  thirty-ox  dollars  and  eif^tj  ceoiM mi 
decree  of  divorce  from  bed  and  board  given  by  the  state  ooacti 
of  New  York,  and  decreeing  alimony  to  the  wife  in  tbe  nuuial 
gum  of  three  hundred  and  nxtj  doUara  in  each  tad  eierj 
year.  The  respondent^*  Spinning;  inaiata^  however,  that  under  tk 
laws  of  New  Yoric  the  decree  for  alimony  in  that  case  us  final, 
and  that  tiiat  ease  most  be  distingiiiBhed  from  the  one  at  bu. 
The  precise  point  insisted  npon  here  was  undoubtedly  before  & 
supreme  court  of  the  United  States  ^  and  oonsid^red  in  tint 
case.  In  the  dissenting  opinion  of  Justice  Daniel  he  aajs:  'Tk 
second  error  in  the  position  before  mentioined  is  shown  bj  Dm 
character  and  objects  of  the  allowance  made  aa  aliaumj  to  i 
wife.  This  allowance  is  not  in  the  nature  of  an  absdtte  ddit 
It  is  not  unconditional,  but  always  dependent  upon  the  peraad 
merits  and  conduct  of  tiie  wife — merits  and  eondact  lUck 
must  exist  and  continue,  in  order  to  conatiiote  a  valid  diia 
to  such  an  allowanoe.  This  allowance  might  unqoflstiiHttii^ 
be  forfeited  upon  pvoof  of  criminality  or  ndaoondnet  of  the  vi&, 
who  would  not  be  permitted  to  enf  oioe  the  payment  of  iU  ^ 
which  it  should  be  shown  she  had  lost  all  just  daim,  sad  tka 
inhibition,  it  ia  presumed,  might  embrace  as  wdl  a  portioB  d 
that  allowanoe  at  any  time  im  aiieazB,  aa  ita  denod  a 
future.  The  easential  diaracter,  then,  of  this  allowanoa,  n^ 
its  being  always  conditional  and  dependent,  both  for  Ui  oiipA 
and  continuation,  uj>on  the  circumatanees  which  produced  tf 
justified  it,  is  demonstrative  of  the  propriety  and  tiie  neeeiB^ 
of  submitting  it  to  tiie  amtrd  of  that  authoriiy  whose  pforistt 
it  was  to  judge  of  those  drcumstanoea.  That  aathoo^  C0 
exist  nowhere  but  with  the  power  and  the  right  to  coatnl 
the  private  and  domestic  relations  of  life.  The  fedeol  govO' 
ment  has  no  such  power;  it  has  no  commisBkm  ct  censor  mfln* 
over  the  several  states  and  their  people'':  Barber  v.  fiazter,  21 
How.  603. 

And  it  is  said  in  the  opinion  of  tiie  majority  of  the  eoait  &i^ 
^alimony  decreed  to  a  wife  in  a  divorce  of  separation  from  bed 
and  board  is  as  much  a  debt  of  reeord,  until  the  decree  has  btfo 
recalled,  as  any  other  judgment  for  money  ia.''  From  tliii  it 
would  seem  that  the  supreme  court  of  the  United  States  aa^' 
stood  that  under  the  New  Yoric  decree  the  allowance  aogU  ^ 
forfeited  and  the  decree  annulled  or  recalled  for  the  sobseqaeat 
immoral  conduct  of  the  wife.  The  case  of  Erkenbiadi  t. 
Erkenbrach,  96  N.  Y.  456,  relied  upon  by  reqxmdait»  vi3> 
decided  in  1884,  and  the  point  involved  was  whether  ^ 
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yhiintiffy  who  had  obtained  a.  decree  in.  1869  whicL  had  made 
lo  -fftoYiBion  foe  htf  ampport^  could  ten  yeais  afterward^  by  petL- 
&m.  in  the  same  caae^.  be  tiien.  allowed  alimony.  The  conrt  held 
ibat  she.  Gcmld  not,  and  in  deciding  that  propoeitioa  said:  ^^The 
pieatioii  prraented  by  this  appeal  is  whether  a  court  has  power, 
iifteE  iha  entxy  %f  a  final  decree  in  an  actioa  of  limited  divorce, 
establishing  a.  cause  of  action  in  favor  of  the  wife,,  to  order  au 
iddiWonal  allowance  for  her  support  •  •  •  •  The  question  comes 
back  to  the  intterpretation  of  our  own  statute.  'So  case  has  been. 
oted  in.  one  eourts  where  an  application  for  an  allowance  for  the 
rapport  of  fbe  wife  after  final  decree  has  been  made,  except  in 
Qie  case  of  Elamp  v.  Kemp,  59  IT.  Y.  219,  where  the  allowance 
was  refused*  That  was  a  case  of  absolute  divorce,  but  no  distino- 
tion  la  seen  to  exist  between  such  a  case  and  one  of  limited 
divorce*  The  statutes  authorizing  such  au  allowance  in  the 
final  decree  are  similar  in  both  cases,  and  the  power  of  the 
court  to  malce  suck  order  after  final  decree  is  given  and  pre« 
flcribed  in  fiie  same  language  by  the  same  section.  •  •  •  • 

^j  eacpressly  authorizing  an  order  to  be  made  after  judgment 
providing  only  for  the  'care,  custody,  and  education  of  the 
children  of  the  marriage/  it  has  impHcitly  prohibited  such  an! 
order  for  any  other  cause." 

The  allowance  to  the  wife  is  in  the  nature  of  a  debt  due 

from  one  party  to  the  other*    The  supreme  court  of  Missouri 

has  held  that  the  statutory  authority  to  alter  a  decree  as  to 

alimony  or  the  custody  of  the  children  can  only  be  exercised! 

upon  new  facts  occurring  after  the  trial:   Deidesheimer  v* 

Beidesheimer,  74  Mo.  App.  236.    Unless  such  facts  occur  there 

can  be  no  alteration  of  the  decree.    An  ordinary  judgment  or 

decree  in  a  suit  at  law  or  in  equity  may  be  discharged  by 

payment,  or  new  facts  might  arise  after  judgment  warranting 

its  discharge  or  modification  by  the  courts  and  proceedings  by 

petition  in  the  same  suit  might  be  entertained  by  the  ^  court 

for  that  purpose.    That  would  not  affect  the  finality  in  the  first 

instance.    So,  in  the  case  at  bar,  facts. might  occur  after  the 

decree,  such  as  indicated  by  Justice   Daniel,   which   would 

authorize  the  court  to  recall  the  decree.    The  proceedings  in  the 

action  to  bring  these  facts  to  the  attention   of  the  court  would 

be  in  the  nature  of  a  new  suit    In  this  case  the  husband  has 

removed  from  the  jurisdiction  of  the  Missouri  court,  probably 

carrying  with  him  all  his  property,  and,  from  what  the  record 

disdosesi,  has  taken  no  steps  to  modify  the  decree;  and  if  hia 

contention  here  is  correct,  he  need  take  no  such  steps.    By  pur* 

saing  this  course  he  prevents  any  payment  of  the  judgment  ol 

Am.  St  Rep.,  Vol.  LXXXIU— 62 
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fhe  MiBsouii  courts  no  matter  bow  able  to  respond  be  nij  k 
Tinal  judgments/'  says  Blackstone,  ''are  such  as  at  onoe  pat  o 
end  to  tbe  action,  by  declaring  that  the  plaintiff  has  either  esfr 
tied  himself^  or  b^s  not,  to  recover  the  remedy  be  sues  foi^:  3 
Blackstone's  Commentaries,  398.  The  plaintiff  in  this  hs&m,h 
lier  answer  in  the  circuit  court  of  the  city  of  St  Louis  in  the  csk 
of  Freil  M.  Spinning  against  her,  put  an  end  to  that  action,  asj 
recovered  the  remedy  dhe  sued  for ;  and  for  the  purpose  of  M 
action,  so  far  as  the  issues  then  joined,  the  judgment  iras  &»!, 
within  Blackstone's  definition.  Facts  might  or  might  not  sok- 
sequently  arise  which  would  destroy  the  effects  of  the  judgment 
or  modify  it,  but  these  would  only  furnish  grounds  for  wiit 
we  have  seen  would  practically  be  a  new  suit. 

To  give  effect,  as  required  by  section  1,  article  ^  of  the  eon* 
ttittttion  of  the  United  States  and  the  acts  of  Congress  psEsed 
in  pursuance  thereof,  to  the  judgment  alleged  in  the  complsint, 
we  hold  it  to  be  final,  and,  in  the  language  of  the  supreme  eonit 
of  the  United  States  in  Barber  t.  Barber,  21  How.  583,  '^ 
much  a  debt  of  record,  until  the  decree  has  been  recalled,  as  asj 
other  judgment  for  money  is.''  Should  any  modification  thereof 
be  hereafter  made  in  the  ^  courts  of  Missouri,  our  courts,  bj 
proper  prooeedings  instituted  therein,  will  give  effect  to  s&di 
modification,  thereby  carrying  out  the  requirements  ot  the  fed- 
eral constitution.     If  any  modification  was  made  before  thii 
action  was  instituted,  it  can  be  pleaded  by  way  of  a  defense  or 
eoxmterdaim  in  this  action.    In  the  case  of  Barber  t.  Baibff, 
21  How.  582,  it  was  also  held  that  under  a  decree  awanliof 
alimony  rendered  in  any  state  of  the  United  States,  the  cotut 
having  jurisdiction,  will  be  carried  into  judgment  in  anj  othff 
state,  to  have  there  the  same  binding  force  that  it  has  in  & 
state  in  which  it  was  originally  given,  and  that  for  such  pur- 
pose both  the  equity  courts  of  the  United  States  and  tiie  same 
courts  of  the  state  have  jurisdiction.    In  Kunze  v.  Eunze,  94 
Wis.  64,  69  Am.  St  Bep.  857,  68  N.  W.  391,  flie  supreme  court 
of  Wisconsin  says:  **If  a  divorce  judgment  decree  tiie  paymen* 
of  a  specific  simi  absolutely  as  alimony,  and  if  (as  alleged  in  thi^ 
case)  such  a  decree  has  the  effect  in  that  state  of  a  judgment 
at  law  for  the  payment  of  money,  there  seems  no  reason  wij 
such  a  decree  may  not  be  enforced  by  action  at  law  in  anoiiier 
state.*' 

The  law  of  Missouri  expressly  enacts  that,  when  alimoii! 
is  decreed  in  gross,  such  decree  shall  be  a  general  lien  on  tb^ 
realty  of  the  party  against  whom  the  decree  may  be  rendered, 
as  in  the  case  of  other  judgments.  For  the  reasons  given  beieuv 
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fhe  lower  court  erred  in  sustaining  the  demnrr^  to  the 
tended  complaint. 

IThe  second  assignment  of  error  is  that  the  conrt  erred  in 
(charging  the  garnishee  respondent^  the  National  Bank  of 
mmerce^  from  whom  the  respondent.  Spinning,  had  rented  a 
npartment  and  hox  in  its  safety  deposit  vaults. 
Under  our  laws  the  writ  of  garnishment  commands  the  gar-- 
(bee  to  answer  on  oath,  not  only  as  to  his  indebtedness  to  the 
fendanty  hut  also  as  to  the  personal  property  ^  or  effects  of  the* 
f endant  in  possession  of  the  garnishee,  or  under  his  control  t 
illinger's  Code,  sec  5393.  From  and  after  the  seirice  of' 
e  "wxity  it  shall  not  be  lawful  for  the  garnishee  to  pay  to  the- 
f  endant  any  debt  or  to  deliver  to  him  any  effects,  and  any  such 
yment  or  delivery  shall  be  void  and  of  no  effect  as  to  so  much 

the  debts  and  effects  as  may  be  necessary  to  satisfy  the  plain- 
Fa  demand:  Ballinger^s  Code,  sec.  5398.  Should  it  appear 
om  the  garnishee's  answer  or  otherwise  that  the  garnishee 
id  in  his  possession^  or  xmder  his  control,  property  or  effects- 

the  defendant  liable  to  execution,  the  coiui;  shaU  render  a  de* 
ee  requiring  the  garnishee  to  deliver  up  to  the  sheriff  on  de» 
and  such  personal  property  or  effects,  or  so  much  of  them  aa 
ay  be  necessary  to  satisfy  the  plaintiff's  claim:  Ballinger'a 
ode^  sec.  5404. 

The  answer  of  the  garnishee  may  be  controverted  by  the 
Laintifi  or  defendant,  and  issue  shall  be  formed  and  tried 
nder  the  direction  of  the  court:  Ballinger's  Code,  sees.  5409- 
411.  When  the  writ  is  served  the  garnishee  is  to  retain  con- 
rol  of  the  effects  of  the  debtor  until  the  court  shall  order  that 
art  liable  to  execution  turned  over  to  the  sheriff.  The  writ  is 
a  aid  of  the  writ  of  execution.  Under  section  5404,  supra, 
he  court  is  required  to  ascertain  whether  the  garnishee  has 
inder  his  control  or  not  any  effects  of  the  defendant  liable  to  ex- 
cation,  and  the  court  shall  thereupon  render  a  decree  requiring 
he  garnishee  to  deliver  such  effects  to  the  sheriff.  The  language 
\t  the  statute  is:  '^Should  ii  appear  from  the  garnishee's 
inswer  or  otherwise  that  the  garnishee  has  in  his  possession  or 
inder  his  control,  or  had  when  the  writ  was  served  any  personal 
>ropeii7  or  effects  of  the  defendant  liable  to  execution,  the  court 
Ihall  render  a  decree  requiring  the  garnishee  to  deliver  up  to 
;he  sheriff  on  demand  such  personal  ^  properly  or  effects,  or 
lo  much  of  them  as  may  be  necessary  to  satisfy  the  plaintiff's 
claim":  Ballinger's  Code,  sec.  5404. 

And  this  answer  must  be  a  true  answer  as  to  the  several  mat- 
ters inquired  of  in  the  writ:  Ballinger^s  Code^  sec.  5399.    This 
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means  fliat  tiiare  diall  be  a  hearing  by  tbe  court  prelinowj 
to  such  decree,  and  that  the  court  shall  ascertain  fnaa  tk 
answer  or  otiwrwiae  whether  or  not  the  gamidiee  has  under  I& 
contr<^  effects  of  the  debtor  liable  to  executicoi.   Thsre  was  t 
Izial  in  this  case  to  ascertain  these  facts.    The  only  qodioB, 
howeyer,  inquired  into  by  1h»  court  on  the  answer  of  Ihe  gv- 
niahee,  was  touching  tiie  manner  in  vhich  ihe  box  vas  lodsd 
and  the  conttol  of  the  garnishee  o^er  the  box.    The  answer  d 
ii»  gamidiee  aoir  here  alleges  that  it  did  not  have  efiectaoiiltf 
defendant  under  its  controL    In  substance,  it  saja  it  did  osi 
haye  such  effacti^  unless  they  were  in  the  box,  and  the  ax»ia 
then  stales  the  facts  toudiing  the  control  of  the  box.  No  ef- 
idence  was  introduced  as  to  the  contents  of  the  box;  it  vu 
simply  as  to  the  manner  of  control.    From  the  coocloaoDS  ef 
law,  the  findings  of  fact^  the  evidence,  and  the  brief  of  tbe 
garnishee,  it  is  evident  that  the  only  question  considered  bj  tk 
oourt  below  and  passed  upon  was  whether  the  garnishee  bad  con- 
trol of  the  effects  in  the  box.    If  we  are  correct  in  thiB,  ve  tie 
of  tiie  opinion  that  the  court  erred  in  holding  that  the  gamins 
did  not  have  control  of  the  contents  of  the  box.    At  any  tis@ 
on  the  request  of  the  defendant  the  garnishee  could  put  it  wii!ii& 
the  power  of  the  defendant  to  xemoire  the  contents  of  the  to 
and  the  defendant  could  not  remove  the  contents  without  t!» 
consent  and  active  oo-operation  of  the  gami^ee.    As  agaub* 
the  defendant^  then,  the  garnishee  had  control  of  the  contents « 
the  box.    It  is  true  that  it  was  impossible  for  the  garnishee  to 
answer  specifically  as  to  the  contents  of  the  box.    The  comi) 
however,  under  section  540^,  supra,  '^^  is  authorized  to  detennia 
from  the  answer  or  otherwise  the  effects  under  the  control  of  ts 
garnishee  liable  to  execution.    Under  the  broad  provisions  of 
this  section  the  court  could  inquire  into  the  contents  of  tltf 
box  by  tensing  the  defendant  to  be  examined  as  a  witness,  m 
might  even  require  an  inspection  of  the  contents,  to  the  eci 
that  the  effects  liable  to  execution  should  be  delivered  to  t^ 
sheriff.    In  the  meantime,  after  the  service  of  the  writ,  it  wouli 
be  the  duly  of  the  garnishee  to  retain  exclusive  control  of  the  box 
until  discharged  by  the  court    Should  the  defendant  desire  to 
remove  from  the  box  articles  not  liable  to  execution,  the  coort, 
under  proper  restrictions,  could  allow  the  same.    From  vbat 
we  have  said,  it  follows  that  the  oourt  erred  in  discbai;giflg  ^^ 
garnishee  respondent,  the  National  Bank  of  Conuneice.  ^ 
court  also  erred  in  discharging  the  other  garnishees  hsr^  ^ 
suiting  from  its  decision  that  the  amended  complaint  did  ^ 
state  facts  sufficient  to  constitute  a  cause  of  action*   The  co^ 
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so  erxed  In  siiBtainiBg  fhe  demurrer  to  «dfl  smended  aom* 
ainty  and  in  dlBnuflmng  ibis  action^  and  in  awaxdhig  CDSta  lieie- 

to  respendettt  SpiBning  jioid  the  gmrod^  jaqpandenta. 

In  an  13ie  particulars  lieran  ^mnnersted  Hn^  orart  below  ii 
versed.  This  action  is  lemanded  to  £be  conit  Ifelow^  vitii  in* 
mctions  to  proceed  with  the  hearing  of  this  case  as  in  ihis 
minion  indicated.  The  appelknt  is  also  entitled  to  her  costs 
1  this  appeal  against  the  respcmdent^  Bpiunngy  and  fbe 
><mden^  the  National  Bank  of  OammRrffi, 

Andeis^  JKeavis^  and  Pullertai^  JJ^  concnr. 
Btmhar^  X,  not  sitting. 


IK  A  Smr  UPON  A  FOBHIGK  JUDQMBNT.  tbe  Jnrisdlctloa 
t  the  court  that  rendered  it  need  not  he  aUeged:  Ferry  ▼.  HUtl- 
aore  etc  €k>.,  H  Vt  457,  76  Am.  St  Rep.  787,  45  AtL  1085.  This 
principle  la  applied  to  a  decree  for  alimony  in  Kunae  t«  Knnse,  M 
^is.  54,  69  Am.  St  Rep.  857.  68  N.  W.  891. 

A  JUDOMBNT  FOR  ALIMONY  Is  a  deht  of  record:  Ooorad  t. 
Sverlch,  50  Ohio  St  476,  40  Am.  St  Rep.  679,  85  N.  B.  58.  It  has 
sxtraterrttorial  valne  and  force,  and  the  courts  of  another  state 
should  give  it  full  credit  and  effect:  Lynde  v.  Iiynde,  162  N.  Y. 
105,  76  Am.  St  R^.  832,  56  K.  B.  979.  See,  further,  Eunse  v. 
Kunze,  94  Wis..  54,  59  Am.  St  Rep.  867,  68  N.  W.  891;  Arrtngtoa 
V.  Arrlngton,  127  K  C.  190,  80  Am.  St  Rep.  Tftl,  a7  S.  m  212. 
However,  it  has  been  held  that  a  foreign  decree  for  the  future  pay- 
ment of  alimony,  which  remains  subject  to  the  discretion  of  the 
foreign  court  lacks  that  conclusiveness  tit  character  requisite  for 
its  enfbrcement  by  the  oooortB  of  another  state:  I^^nde  w.  I^mda^ 
162  N.  T.  401^  98  Am.  St  llep.  382,  56  N.  B.  97a 


ORIFP ITH    T.    HOTATATL 

{»  Wash.  ^84;Z,  63  Pae.  289.] 

▲  niBuo  NcnsAKoa  oan  bb  abatbo  only  by  a 

PUBUO  OFVXCBRv  except  where  the  plurty  who  desires  to  abate 
it  has  some  ^pecliil  interest  In  the  nbateuieift  which  is  ^fiffererit 
tEum,smd  gnsMrtbBii,tttie1iifeaMa  tf  laie  sui—iiiim, 

irA!mB0--ii4TioisiUTY-^<yoiaa»w  of  ivbox.-«s- 

eqttif  mil  isite  leliiwiiai  <tlie  ^asstioii  as  ^  the  navlpibUiCy  of  a 
atBsam  ill  sue  ^  <teet  to  be  established  by  those  who  seek  to  toe 
u  as  such;  and  Che  strean  must  be  mrvlgaMe  tn  9te  vatval  Utti^ 
unaided  by  artiUcial  means  er  He^eow. 

WAnm--FKBBH*WATlBat  UTBB-WBUr  iKM^  «ATI- 
OABtAr-^ai  ^^■■■■■■■■««'i  f>esh-watM'  «ls«r  Is  Jt  nsn^navlgable 
stream,  where  it  has  during  high  water*  for  abotft  three  months  ift 
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the  year,  an  average  width  of  forty  feet  and  depth  of  four  feet 
and  for  the  rest  of  the  yecur,  and  for  abont  twenty  yeazs,  hu  bid 
an  ayeragre  width  of  forty  feet  and  depth  of  two  feet,  tte  vUth 
and  depth,  however,  varying  at  all  ooaeons  of  the  year,  lomediDei 
being  more  than  forty  feet  wide  and  only  six  inches  in  depUi,  asd 
which  river  has  never  been  navigated,  except  by  ordlnaiy  rov* 
boats  mn  up  and  down  therein  by  persons  desiring  to  fish  for 
pleasure. 

WATERS.— THB  TITLE  TO  THE  BED  OP  A  NON-SAYI- 
GABLE  FRESH-WATER  STREAM  is  In  the  adjacent  lipaikn 
proprietors  to  the  center  of  the  stream;  and  one  who  owns  bock 
banks  bordering  on  snch  a  stream  has  title  to  the  land  In  Iti  bed, 
and  may  lawfully  maintain  a  fence  across  It. 

WATERS  —  NON-NAVIGABLE  STREAMS  —  BIGHT  OP 
FISHERY.— The  owner  of  land,  through  which  flows  a  non-ntTlgi- 
tle  fresh-water  stream,  has  an  absolute,  exclusive  right  of  fltbar 
therein,  on  his  own  land,  which  right  must,  however,  be  lo  aas- 
cised  as  not  to  injure  the  rights  of  others  on  the  stream,  tboi* 
or  below. 

R.  L.  Edmiston^  for  the  appellant 
A.  E.  Gallagher,  for  the  respondents. 

»^^  DUNBAB,  C.  J.    This  action  is  brought  by  the  regpoad- 
ents  to  recover  of  appellant  two  hundred  and  fifty  dollars  u 
damages  which  the  respondents  ^^^  sustained  by  reason  of  the 
appellant  cutting  a  wire  fence  on  the  land   of  respondeDti 
in  Spokane  county,  where  such  wire  crossed  the  stream  known 
as  the  **Little  Spokane  river,"  which  flows  throngh  the  land  of 
respondents ;  and  also  to  recover  of  the  appellant  the  sum  of 
two  hundred  and  fifty  dollars,  the  value  of  certain  trout  &li 
which  appellant  caught    in  said  Little  Spokane  river  while  in 
a  boat  on  said  river  on  respondents*  land  where  said  river  nffli 
across  the  land  of  respondents,  and  which  said  fish  appelhnt 
took  and  converted  to  his  own  use.    A  demurrer  interposed  tv 
the  amended  complaint  was  overruled.    Defendant  (appellaat) 
refusing  to  plead  further,  the  court  made  findings  of  foci  tad 
conclusions  of  law  in  accordance  with  the  allegations  of  the 
amended  complaint,  and  gave  judgment  in  favor  of  plointib 
(respondents)  and  against  defendant  for  five  hundred  dollan 
and  costs.    The  findings  of  fact  following  substantially  the  al- 
legations of  the  complaint,  it  is  necessary  to  examine  only  tk 
allegations  of  the  complaint,  under  the  first  assignment  of 
error,  that  the  court  erred  in  overruling  the  demurrer  of  defend 
ant  to  the  amended  complaint,  although  assignments  of  entf 
are  based  upon  the  conclusions  of  law. 

It  is  conceded  by  the  appellant  that  only  two  propositioBi 
are  involved,  viz. :  1.  Did  the  respondents  have  a  Iq^  right  lo 
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laoe  on  their  land  the  barbed-wire  fence  in  question  across  the 
txeam,  so  aa  to  prevent  the  passage  of  rowboats;  and  2.  Did 
he  appellant  have  a  right  to  catch  fish  in  the  stream  on  respond- 
nts*  land,  he  being  in  a  rowboat,  as  alleged  in  the  amended 
omplaint.  The  complaint  alleges  in  the  usual  manner  the 
respasB  and  the  catching  of  the  fish,  the  ownership  of  the  land^ 
nd  that  said  stream  had  never  been  meandered^  and  gives  the 
oU  owing  description  of  the  stream : 

•*•  "That  said  Little  Spokane  river,  where  the  same  runs 
hrough,  over,  and  across  the  premises  described,  and  for  ten 
ailes  up  said  river  from  said  premises,  and  down  said  river  from 
aid  premises  to  the  mouth  of  said  Little  Spokane  river,  during 
iigh  water  in  said  river,  the  water  therein  is  of  an  average  width 
>f  forty  feet  and  on  an  average  during  said  time  of  four  feet  in 
lepth ;  that  high  water  continues  at  various  stages  in  height  in 
said  river  for  about  three  months  during  each  year,  and  the 
BFater  in  said  river  at  said  premises  and  up  and  down  said 
river  from  said  premises  for  the  distance  above  stated  dur- 
ing the  rest  of  each  year  for  the  last  twenty  years  has  been  about 
forty  feet  in  width  and  two  feet  in  depth;  that  the  depth  and 
width  of  the  water  in  said  river  for  the  distance  above  mentioned 
varies  at  different  places  in  said  river  at  all  seasons  of  the  year, 
the  water  in  said  river  at  places  becoming  wider  than  as  above 
stated,  and  at  places  as  low  as  six  inches  in  depth;  that  said  river, 
from  a  point  about  ten  miles  above  the  premises  above  described 
to  its  mouth,  carries  at  all  seasons  of  the  year  sufficient  water  in 
width  and  depth  so  as  to  permit  the  running  of  rowboats  of  the 
usual  size  up  and  down  said  river;  that  no  part  of  said  river 
has  ever  been  used  as  a  navigable  stream  or  highway  for  any  pur- 
pose whatever,  except  that  said  river  has  been  used  to  a  limited 
extent  for  the  purpose  of  pleasure  by  the  running  of  rowboats 
up  and  down  said  river  by  persons  desiring  to  fish  for  pleasure 
in  said  river." 

It  alleges  the  maintenance  by  the  plaintiffs  of  the  barbed- 
wire  fence  above  mentioned,  the  catching  of  the  fish  by  the  de- 
fendant without  any  authority,  and  the  appropriation  of  the 
came  to  defendant's  use. 

It  is  contended  by.  the  appellant  that  the  stream  was  a  navi- 
gable  stream  and  that,  therefore,  the  defendant  had  a  right  to 
navigate  the  stream  and  to  fish  therein;  and  that  the  respond- 
ents had  no  right  to  put  a  fence  of  any  kind  across  it  which 
would  interfere  with  the  right  of  the  public  ^"^  to  use  it  for  all 
purposes  for  which  nature  made  it  applicable,  citing  in  support 
of  this  contention  section  7303  of  Ballinger's  Code,  which  is  a 


824  American  Staxb  Bxpobxs,  Vol.  83.        [Vi^ 

statute  to  prevent  the  obstruction  of  nayigable  iracten  in  thb 
state;  and  that,  the  fence  being  a  public  nniBamo^  tiie  ippelliBt 
had  a  right  to  abate  it.  But,  even  conceding  for  tiie  pnrpoee  rf 
4he  discussion,  that  the  stream  was  a  naTigable  one,  the  principle 
of  law  is  well  established  that  a  public  nuisaiice  can  be  abatd 
only  by  a  public  ofScer,  except  where  the  3Mirty  who  desires  i» 
abate  it  has  some  special  interest  in  the  abatement  which  m 
different  from  and  greater  than  the  interest  of  the  eommimitT. 
The  cases  which  the  appellant  cites  from  this  court  to  sustain 
his  contention  are  squarely  opposed  to  him.  ThuB,  in  Carl  f. 
West  Aberdeen  Land  etc  Co.,  13  Wash.  616,  43  Pac  89Q,  tk 
right  to  abate  the  nuisance  was  founded  upon  a  special  interest^ 
the  court  in  that  case  saying:  ^nder  this  assignment  of  ernr 
it  is  further  contended  that  the  obstruction  iras  a  public  one, 
but,  even  if  it  was,  the  plaintifb  showed  that  they  were  so  shn- 
ated  that  they  had  a  special  private  interest  in  having  it  remoted 
so  that  they  could  pass  their  logs  down  the  riTcr,  and  for  tbit 
reason  were  entitled  to  maintain  their  action  for  that  purpoR.' 
Even  this  case  was  where  there  was  an  action  to  abate  the 
nuisance,  and  not  an  attempt  by  the  party  to  abate  it  himaeK 

The  citation  from  Gould  on  Waters,  section  42,  does  not  eeesi 
to  us  to  affect  the  question  in  any  way.  That  special  damag» 
must  be  shown,  see  Jones  v.  St  Paul  etc  Ey.  Co.,  16  Wash.  25, 
47  Pac  226;  Stufflebeam  v.  Montgomery,  S^Idaho,  763,  26  Pie. 
125 ;  Esson  ▼.  Wattier,  25  Or.  7,  Si  Pac  756;  2  Wood  oa 
Nuisances,  8d  ed.,  sec.  646,  and  cases  cited  in  note  4. 

*^*  But  we  are  of  the  opinion  from  the  allegations  of  te 
complaint  that  the  rirer  was  non-navigable.  Hence  it  becoma 
necessary  to  ascertain  the  rights  of  riparian  owners.  The  H^ 
to  the  land  under  all  the  navigable  waters  of  this  state  psased 
from  the  sovereignty  of  the  United  States  to  ihe  sovereignty  rf 
the  state  upon  the  admission  of  the  state  to  ilie  Unioa;  bit 
under  the  well-established  law  of  the  land,  the  tifle  to  ii»^ 
land  xmder  the  non-navigable  waters  passes  from  the  UnitB^ 
States  to  the  grantee  of  the  upland  bounding  on  muk  non-ofn' 
gable  waters  as  an  incident  to  such  grant;  and,  although  stlte 
common  law  the  test  of  the  navigability  is  the  ebb  aaid  flow  rf 
the  tide,  yet,  espeeiaUy  in  this  countiy,  it  is  JieM  that  Aeziveti 
and  streams  above  the  ebb  and  flow  of  ike  ttide,  wdndi  hive  ^ 
ficient  capacity  for  useful  narigaiton,  «rB  fufalie  liveaB  aad  ^ 
ject  to  tiie  same  general  ngbts  wlikh  tke  fHihlic  psBSBBes  is 
nayigabie  waters.  But  we  are  ideaiiy  ef  tke  vpiaim  ^6at  H^ 
stream  under  oonsidemtion  is  a  voiKnarvsgaide  jriaeam.  XafiT^ 
the  authorities  whic^  we  will  cite  ia  tfu^uct  of  likb  •eanteDtii^ 
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Bnpport  also  {he  other  piopoflitioiw  indicated  aboiv^  and  they 
will^  theref  ore>  .he  eited  indLscriniinately. 

''A  stream  is  a  pnUic  highway  wherever  it  is  suitable  in  iti 
natural  eonclition  for  general  use  in  travel  otr  in  the  transporta- 
tion of  property*' :  Gould  on  Waters,  sec  107. 

^f  the  stream  is  not  always  navigable  it  mnst  be  capable  of 
floatage  ae  the  resnit  of  natural  causes,  at  periods  ordinarily 
lecnxring  from  year  to  year,  and  continuing  for  a  sufiBcient 
lengfli  of  tinie  in  each  year  to  make  it  usefnl  as  a  highway.  The 
mere  possibility  of  occasional  use  during  brief  or  extraordinary 
freshels  does  not  give  it  a  public  character.  A  similar  principle 
applies  in  the  case  of  small  tidal  creehs,  in  which,  although 
prima  facie  they  are  public  and  navigable,  private  property  may 
be  maintained.  It  is  not  every  small  creek  in  which  a  fishing 
or  gunning  canoe  can  be  made  to  float  at  high  tide  which 
is  deemed  subject  to  public  use;  but  in  order  to  have  a 
public  character,  it  must  be  navigable  for  some  purpose  useful 
to  business  or  pleasure*':  Gould  on  Waters,  sec  109. 

^^ut,  while  ibe  common  law  only  regarded  those  streams  in 
which  the  tide  ebbed  and  flowed  to  the  extent  of  such  flow  and 
leflow  as  navigable,  yet  there  was  another  class  of  streams  called 
fresh-water  streams,  which,  if  susceptible  of  navigation  by  %oats 
and  lighters,^  or,  as  it  would  seem,  for  any  beneficial  public  pur- 
pose, and  were  navigable  in  fact,  were  regarded  as  highways  over 
which  £be  public  had  free  access,  for  the  purposes  of  trade  and 
commerce.   The  only  real  distinction  between  the  two  classes  of 
streams  arose  from  the  distinction  as  to  the  ownership  of  the 
alveus  of  the  stream,  and  the  rights  of  riparian  owners  therein. 
In  all  salt-water  streams,  subject  to  the  action  of  the  tides,  the 
king  not  only  owned  the  alveus,  but  had  exclusive  title  in,  and 
jurisdiction    over,  the  stream  for  all  purposes  not  inconsistent 
with  navigation,  while   in  fresh-water  streams,    the    riparian 
owner  had  certain  special  privileges  of  which  the  king  could  not 
deprive  him.    He  had  the  exclusive  right  of  fishery,  the  benefit 
of  alluvial  deposiis  or  accretion,  the  right  to  erect  wharves  which 
did  not  impede  navigation  and  to  take  tolls  for  the  use  of  -ftiem, 
and,  in  fact,  a  xi^  to  make  any  use  of  the  water  or  the  bed  of 
&e  .atisam  ihat  his  tastes  or  interests  dictated,  that  did  not 
interfere  wiUi  Ihe  public  right  of  passage.     Therefore,  when 
Tdi,  is  neSBi  iAxsk  1>y  iiie.tsommon  law  no  stream  is  regarded  as 
navigalfie  «a£cgpt  Hiose  in  which  the  tidceUm  and  flows,  it  is  not 
meaift  iiiat  no  other  streams  are  burdened  with  s,  public  ^easement 
of  prange,  but  tint  in  hew,  and  irrespective  of  the  question  0t 
faet^  an  sndi  streams  mk  TunrigiftAe,  whether  they  are  so  in  fsot 
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or  not,  and  that  the  title  thereto,  with  all  privileges.  Tests  in  the 
king;  and  that  all  other  streamSy  navigable  in  fact,  are  highwajf 
for  the  passage  of  boats^  but  the  title  to  which,  with  all  special 
privileges,  outside  of  the  public  easement,  vests  in  the  owner  of 
the  banks^:  1  Wood  on  Nuisances,  3d  ed.,  sec.  452. 

''^  So  that  it  would  seem  in  this  case  that,  even  conceding 
that  the  stream,  which  is  a  fresh-water  stream,  be  a  navigable  or 
public  river,  yet  the  right  of  fishing  remained  in  the  owner  of 
the  banks,  the  public  having  only  an  easement  over  the  land, 
and  the  taking  of  the  fish  therefrom  would  be  a  trespass  for 
which  the  owner  would  be  entitled  to  damages.     It  is  true  the 
fact  that  a  stream  is  not  meandered  does  not  establish  the  fad 
that  it  is  a  non-navigable  stream,  but  probably  indicates  that,  in 
the  minds  of  the  officers  ordering  the  survey,  it  was  not  a  navi- 
gable stream.    It  is  well  established  that,  except  in  salt-water 
streams,  the  question  of  navigability  is  one  of  fact  that  must 
be  established  by  those  who  seek  to  use  it  as  such ;  and  it  is  also 
well  established  that  the  stream  must  be  navigable  in  its  natural 
state,  unaided  by  artificial  means  or  devices.    This  proposition 
was  announced  by  this  court  in  East  Hoquiam  Boom  etc.  Co. 
V.  Neeson,  20  Wash.  142,  64  Pac.  1001,  where  it  was  said :  ^t 
is  well  settled  that  a  stream  which  can  only  be  made  navigable 
or  fioatable  by  artificial  means  is  not  a  public  highway,**  citing 
many  cases  to  sustain  the  proposition.    In  Bowe  v.  Granite 
Bridge  Corp.,  21  Pick.  344,  Chief  Justice  Shaw,  delivering  the 
opinion  of  the  court,  said:  ''Nor  is  it  eveiy  small  creek,  in  which 
a  fishing  skiff  or  gunning  canoe  can  be  made  to  float,  at  high 
water,  which  is  deemed  navigable.    But,  in  order  to  haTe  this 
character,  it  must  be  navigable  for  some  purpose  useful  to  trade 
or  agriculture." 

In  Nutter  v.  Gallagher,  19  Or.  375,  24  Pac.  250,  a  case  which 
is  cited  by  appellant,  it  is  held  that  a  stream  or  wateroonrse, 
in  order  to  be  navigable,  must  be  of  sufficient  extent  and  capacity 
to  enable  the  community  at  large  to  utilise  it  in  the  navigation 
of  boats  and  other  watercraft  thereon,  for  the  transportation 
of  products  ^^  and  other  merchandise,  or  for  the  purpose  of 
floating  logs  and  timber  from  forests  to  market  In  the 
case  of  The  Montello,  20  WalL  430,  where  the  language  of  Chief 
Justice  Shaw,  supra^  was  repeated  and  indorsed,  it  waa  aaid 
that:  '^he  capability  of  use  by  the  public  for  purposes  of 
transportation  and  commerce  affords  the  true  criterion  of  the 
navigability  of  a  river,  rather  than  the  extent  and'  manner  of 
that  vLae."    It  was  held  in  Haines  T.  Hall,  17  Or.  165,  20  Pfte. 
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831,  that  a  stream  which  has  a  floatable  capacity  at  certain 
periodfl,  recnxiiBg  with  regularity  and  continuing  for  a  suflBcient 
len^h  of  tiine  to  make  it  nseful  as  a  highway  for  floating  logs, 
is  navigable ;  bnt  to  be  navigable  in  this  sense  it  must  be  capable 
of  eucli  floatage  as  is  of  practical  utility  and  benefit  to  the  public 
as  a  highway  foi  trade  and  commerce.  It  was  further  said: 
**If  its  location  is  such,  and  its  length  and  capacity  so  limited, 
that  it  will  only  accommodate  a  few  persons,  it  cannot  be  con- 
sid^^d  a  nayigable  stream  for  any  purpose.  It  must  be  so 
dtuated,  and  have  such  length  and  capacity,  as  will  enable  it 
to  accommodate  the  public  generally  as  a  means  of  transporta- 
tion.'' To  the  same  effect  is  Burroughs  t.  Whitwam,  59  Mich* 
279,  26  N.  W.  491. 

The  court,  in  Wethersfield  v.  Humphrey,  20  Conn.  218,  in 
passing  upon  the  question  of  whether  certain  waters  were  navi- 
gable, after  reciting  the  fact  that  at  times  a  fishboat,  or  skiff,  or 
Indian  canoe  might  have  been  pushed  through  the  waters,  said : 
^ut  this  is  not  navigation.    That  only  is  such,  and  those  only 
axe  navigable  waters,  where  the  public  pass  and  repass  upon 
ihem,  with  vessels  or  boats,  in  the  prosecution  of  useful  occupa* 
tion&     There  must  be  some  commerce  or  navigation  which  is 
essentially  valuable^* — ^"^  citing  Lord  Hale's  remarks  in  his 
treatise  De  Jure  Maris :  ^^There  be  some  streams  or  rivers  that 
are  private,  not  only  in  property  and  ownership,  but  also  in  use, 
as  little  streams  and  rivers  that  are  not  a  common  passage  for 
the  king's  property." 

To  the  same  effect  is  American  Biver  Water  Co.  v.  Amsden, 
6  Cal.  443.  In  that  case  it  was  held:  ^'A  river  beyond  the  ebb 
and  flow  of  the  tide  may  be  navigable,  when  it  has  sufficient 
depth  and  width  to  float  a  vessel  used  in  the  transportation  of 
fieight  or  passengers ;  and  this  has  been  extended  to  its  capacity 
to  float  rafts  of  lumber.  To  go  beyond  this  and  declare  a 
stream  navigable  which  can  float  a  log  would  be  to  turn  a  rule 
'  intended  for  the  benefit  of  the  public  into  an  instrument  of 
serious  detriment  to  individuals,  if  not  of  actual  private  op- 
pression.'' 

'^t  should  be  understood  that,  except  in  salt-water  streams, 
•0  far  as  the  tide  ebbs  and  flows,  the  question  of  navigability  is 
one  of  faet>  and  must  be  established  by  those  who  seek  to  use 
it  as  such;  and,  also,  that  the  stream  must  be  navigable  in  its 
natural  state,  imaided  by  artificial  means  or  devices.  If  a  stream 
it  not  suaoeptible  of  valuable  use  to  the  public  as  a  navigable  or 
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floatable  stream,  wititcnit  tiie  "erection  f3f  dams,  it  is  not  a 
nayigable  atream,  eren  tbongb  it  migbt  be  applied  to  that  vm 
after  dams  are  erected^ :  1  Wood  on  KnisanceB,  3d  ed.,  sec  4SL 

There  is  no  claim  bere  liiat  the  atream,  tmder  diacnaaion  'waa 
ever  need  aa  a  floatable  stream,  er  that  any  transportation  haa 
been  carried  on  over  it  except  in  small  boats,  from  which  persona 
fished  for  pleasure. 

The  legislatore  of  fins  state  baa  proTided  that  the  common  lav, 
so  far  as  it  is  not  inconsistent  with  the  laws  of  the  United  States, 
or  of  the  state  of  Washington,  or  incompatible  with  Ihe  inatitii* 
tions  and  condition  of  society  of  this  state,  sdiall  be  the  role  of 
decision  in  all  the  conrts  of  thn  state:  BaUinger'a  Code,  aec. 
4783.  The  common-law  role  ^*^  having  been  adopted,  it  must 
be  held  that  the  title  to  fiie  beds  of  non-nayigable  streams  la  in 
the  adjacent  riparian  proprietoia  to  the  center  fit  tiie  stream. 
This  holding  is  not  inconsistent  nor  incompatible  with  the  in- 
stitutions and  condition  of  society  in  this  state,  nor  with  Sst 
constitution  and  laws  of  the  TTnited  States  or  of  the  state  of 
Washington.  It  was  held  by  this  court  in  Benton  ▼•  JohncoK* 
17  Wash.  277,  49  Pac.  495,  €1  Am.  St  Sep.  912,  that  fbm 
common-law  doctrine  declaratory  of  riparian  rights  is  not  in- 
consistent with  the  constitution  and  laws  of  the  United  States 
or  of  this  state,  or  incompatible  with  the  conditioins  of  aoeiety 
in  this  state,  ^^less,"  said  tiie  ooort,  ^t  can  be  said  that  the 
right  of  an  individual  to  nse  and  enjoy  his  awn  property  is  in- 
compatible with  our  condition.''  The  statute  law  and  the  de- 
cisions of  this  courts  then,  baring  made  the  eommon  law  the 
arbiter  of  Ihe  rights  of  the  riparian  proprietors^  the  daciaioiia 
of  the  courts  declaring  the  ri^bls  of  riparian  proprietom  under 
the  common  law  become  nnpoitant.  In  Hooker  t«  Cnrnmings, 
20  Johns.  90,  11  Am.  Bee.  249,  it  was  said:  '^  the  case  of 
People  y.  Piatt,  H  Johns.  195, 8  Am.  Dee.  SB&,  •  •  •  .  we  xecog- 
nized  the  principles  of  ihe  coiBEmon  law  to  he,  that  in  ^aae 
of  a  prirate  river — ^that  is,  where  it  is  a  fresh-water  ivmt,  ut 
which  the  tide  does  not  ebb  and  ilow,  joid  is  nei^  thecefoie,  aoa 
arm  of  the  sea — ^he  who  owns  the  soil  has,  prima  facie,  the  right 
of  fishing;  and  if  the  aoil  on  bo8i  sides  be  4D«aed  hjr  ui  in* 
dividual,  he  has  *Sie  sole  and  exdwrve  ligUf  j:  Sec^  atao,  Fmkmm 
▼.  Mulligan,  8  Caines,  308,  i  Am.  Dec  S79. 

In  Adams  t.  Pease,  2  donn.  4B1,  it  mm  fadd  that::  "Tim 
owners  of  land  ^adjoining  Cmmecticui  xi^er  ahrac 
and  ebbing  of  ihe  tide  have  ta  ^esdusiw  ni^ht^ 
to  their  land,  to  the  middle  ^^  of  the  river;  and  the  publie 
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luLve  an  easement  in.  the  riyer^.  aa  a  lugikwa}:^  £os  paBsing  and  re- 
passing  with  any  kind  of  watercraf  f 

*^The  bed  and  banks  of  a  £refih-wri;er  riyer,  where  the  tide 
does  not  ebb  and  flow,  are  the  ^opertj  of  the  liparian  proprie- 
tors, the  public  having  an  easement  only  for  passage  aa  on  a 
public  bi^way;  and  aueh  i^roprietors  may  use  the  land  or  water 
of  the  riyer  in  any  way  not  inconsistent  with  this  easement'*: 
(Syllabus)  Chenango  Bridge  Co-  v.  Paige^  83  K  Y.  178,  38 
Am.  Rep.  407* 

In  Attorney  General.  ▼•  Evart  Booming  Co.,  34  Mich.  463, 
among  other  things,,  it  was  said  in  substance  by  Judge  Cooley, 
who  rendered  the  decision  of  the  court,  that  the  Muskegon  riyer 
wa»  not  a  nayigable  stream,  and  the  public  had  no  rights  what« 
eyer-  in  the  soil  under  it;  that  it  was  only  a.  small  stream,  whose 
Talue  to  the  public*  consisted  in  the  use  that  could  be  made  of 
it  for  the  purpose  of  floating  logs  and  lumber;  and  it  was  held 
that  the  properly  taken  in  such  a  case,  was  priyate  property, 
and  the  owner  of  the  bank  could  maintain  b:espass  or  eject- 
ment against  tha  taker:  See  June  y.  Furcdl^  3Q  Ohio  St  396. 
In  McFarlin  y.  Essex  Co.,  10  Cush.  304,  it  was  said  by  Chief 
Justice  Shaw,  speaking  for  the  supreme  court  of  Massachusetts, 
that  it  waS'  well  established  as  law  of  the  commonwealth  that 
in  all  waters  not  nayigable  in  the  common-law  sense  of  the 
term,  the  right  of  flsheiy   ia  in  the  owner  of  the  soil   upon 
which  it  is  carried  on,  and  in  such  riyers  that  the  right  of 
the  soil  is  in  the  owner  of  the  land  bounding  upon  it:  Citing 
Waters  r.  Lilley^  4  Pick.  145,  16  Adl  Dec.  333,  and  Common- 
wealth T.  Chapin,  5  Pick.  199,  16  Am.  Dec.  386. 

In  Lincoln  y.  Dayis,  53  Mich.  375,  51  Am.  Bep.  116,  19  N. 
W.  103,  it  was  held  by  the  supreme  court  of  Michigan  that  the 
law  was  well  settled  that  riparian  ^®  proprietors  upon  fresh- 
water streams  had  the  ezdusiye  right  of  fishing  in  the  water 
opposite  their  land:  Citing  Gould  on  Waters,  sec  182,  and 
eases  cited  in  note  1;  Angell  on  Watercourses,  sec.  61;  Hart 
▼I  HiU^  k  WhaBt'l23;  Beekman  nu  Ereamer,  43  lU.  447,  92 
Am.  Dec  146..    The-  citation  from  Qould  on  Waters,  sectionf 
182,  is  as  follows:  'Tliparian  proprietors  upon  the  fresh-water 
skasma  haye  the  esclusiye  right  of  fishing  in  tbe  water  opposits 
their  lands,  and  this  right  extends  to  nayigable  fresh  riyers  as 
well  as  those  which  are  unnayigable^  where  the  soil  of  the  f  orm- 
«r  is  held  to  be  priyate  property.    Biparian  proprietors  upon 
dl  such  streams,  whose  title  extends  ad  filum  aquse,  can  main- 
tain an  action  of  trespass  against  those  who  draw  a  seine  be« 
tween  the  center  of  the  stream  and  the  bank  of  his  land.'' 
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It  is  trae  that  the  legidataie  of  the  state  has  passed  lawi 
regulating  fishing,  has  made  dose  seasMiSy  and  provided  a  pen- 
alty for  persons  killing  fish  hy  nse  of  dynamite  or  other  ei- 
plosives.  It  is  also  true  that  fish  are  feraa  natorse,  and  that 
their  hahitat  is  not  entirely  local;  henoe  it  might  be  thought 
that  no  property  in  fish  could  vest  in  the  owner  of  the  land; 
but  it  is  ownership  subject  to  the  rights  of  the  public,  and 
must  be  exercised  with  due  consideration  for  the  natnre  of  the 
property,  and  exercised  only  when  the  fish  are  upon  the  land 
of  the  owner.  In  accordance  with  this  Tiew,  it  was  held  in 
State  T.  Boberts,  59  N.  H.  256,  47  Am.  Bep.  199,  that,  whik 
the  right  of  fishery  in  waters  not  nayigable  was  limited  to  the 
riparian  owner  of  the  soil,  and  belonged  exdusirely  to  him, 
yet  this  right  in  the  owner  of  the  land  must  be  regarded  as 
qualified  to  a  certain  extent  by  the  universal  prindple  that  all 
properly  is  held  subject  to  those  general  regulations  which  are 
necessary  to  the  common  good  and  general  welfare^  and  to  thst 
extent  it  was  subject  to  legislative  control;  that  it  is  a  wdl-es- 
tablished  principle  ^'^  that  every  person  diall  so  nse  and  enjoy 
his  own  property,  however  absolute  and  unqualified  his  title, 
that  his  use  of  it  shall  not  be  injurious  to  the  equal  enjoyment 
of  others  having  an  equal  right  to  the  enjoyment  of  their  prop- 
erty, nor  injurious  to  the  rights  of  the  public  Hence,  while 
the  riparian  owner  has  the  exdusive  right  of  fishery  upon  his 
own  land,  he  must  so  exercise  that  right  as  not  to  injure  others 
in  the  enjoyment  of  a  right  upon  their  lands  upon  the  stream 
above  and  below.  But,  subject  to  these  qualifications,  the  right 
of  fishery  to  the  riparian  owner  is  absolute.  To  the  same  ef- 
fect are  Beach  v.  Morgan,  67  N.  H.  529,  68  Am.  Si  Bep.  692, 
41  AtL  349 ;  Trustees  etc  v.  Strong,  60  N.  Y.  66;  Holyoke  Ca 
T.  Lyman,  15  Wall.  500;  Sterling  v.  Jackson,  69  Mich.  488,  13 
Am.  St  Bep.  405,  87  N.  W.  845 ;  Washington  Ice  Co.  v.  Shwt- 
all,  101  IlL  46,  40  Ajxl  Bep.  196;  Braxon  t.  Brassier,  64  HI 
488;  Cobb  T.  Davenport,  83  N.  J.  L.  223,  97  Am.  Dec  718; 
New  England.  Trout  etc  Club  v.  Mather,  68  Yt  338,  85  AtL 
323 ;  Norcross  t.  Griffilhs,  65  Wis.  699»  66  Asl  Bep.  64S,  S7 
N.  W.  606. 

It  appearing  from  the  record  in  the  ease  fliat  the  river  from 
which  these  fish  were  taken  was  non-navigable,  tiiat  the  owners 
had  a  right  to  maintain  a  fence  over  the  same,  and  that  they 
had  the  exdusive  right  of  fishery  in  the  waters  flowing  over  the 
land,  and  no  proper  exceptions  having  been  taken  to  the  find- 
ing in  relation  to  the  amount  of  damages,  the  judgment  will 
be  affirmed. 
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Anders  and  Fullerton,  JJ.,  concnr* 
BeaviSy  J.,  ooncurs  in  the  result 


RIGHT  TO  FISH  IN  AN  UNNAYIOABLB  STRBAM  la 
limited  ezduBiyely  to  the  riparian  owner  or  hla  tenant,  where  the 
stream  flows  through  his  land,  unless  another  shows  a  right  ac- 
quired In  some  way  recognized  by  law:  Beach  y.  Morgan,  67  N.  H. 
529,  68  Am.  6t  Rep.  692,  41  Ati.  849.  See,  further,  on  the  right 
of  fishing,  Albright  y.  Gortright,  64  N.  J.  L.  880,  81  Am.  St.  Rep. 
604,  40  AtL  634. 

THB  QUESTION  OF  THE  NAVIGABILITY  OF  A  STREAM  is 
one  of  fact,  to  be  determined  by  the  jury:  Railroad  y.  Ferguson, 
106  Tenn.  G62,  80  Am.  St.  Rep.  908,  69  S.  W.  048. 

THE  TITLE  OF  A  RIPARL^iN  OWNER  OF  LAND  extends  to 
the  middle  of  a  non-nayigable  stream:  Welles  y.  Bailey,  66  Conn. 
282,  8  Am.  St  Rep.  48,  10  Atl.  666.  It  seems  to  be  otherwise  in 
the  case  of  meandered  lakes:  Hammond  y.  Shepard,  186  111.  236, 
78  Am.  St.  pep.  274^  67  N.  B.  867.  See,  further,  on  waters  as 
boundaries,  the  monographic  note  to  Allen  y.  Weber,  27  Am.  St. 
Rep.  66-63. 

NUISAMOE.— A  PRIVATE  ACTION  FOR  A  PUBLIC  NUI- 
SANCE can  be  maintained  by  one  who  suffers  therefrom  some  par- 
ticular loss  or  damage  beyond  that  suffered  by  him  in  common 
with  others.  But  Interference  with  a  common  right  does  not  of 
Itself  afford  a  cause  of  action  by  an  individual:  Knowles  y.  Penn- 
sylyanla  B.  B.  Co..  176  Pa.  St  623»  62  Am.  St  Rep.  860»  84  AtL 
874. 
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[23  Wash.  470,  63  Pac.  197.] 

FIXTURES  —  MACHINERY  AND  ENGINE&— AS  BE- 
TWEEN A  MORTGAGOR  AND  A  MORTGAGEE  of  real  property, 
machinery  and  engines  attached  to  a  building  thereon,  by  means 
of  lag-screws  and  bolts,  are  personal  property,  which  may  be  re- 
moyed  by  the  mortgagor,  where  no  intent  appears  to  haye  had 
them  become  a  part  of  the  realty,  and  it  does  appear  that  they  are 
not  specially  designed  for  the  building,  but  of  common  lot  and  de- 
scription, bought  and  sold  in  the  markets  according  to  price  list 
and  sample;  that  they  are  capable  of  remoyal  without  material 
injury  to  the  premises;  and  that  the  building  can  again  be 
equipped  with  machinery  and  engines,  suitable  for  Its  purposes, 
without  alteration  of  t&e  structure. 

Morris  B.  Sachs»  John  P.  Hoyt^  and  Pieize  P.  Feny^  for  the 
appellant 

Bausman,  Eelleher  ft  Emoiy^  for  the  respondent 


AiiiTnAiT  SzAaoi  Bmtoma^  You  83.  [Warii 

«7ii  FULLEBTON,  J.  In  1B64  fh»  W«rianx  ICffl  CompfliTi 
being  then  the  owner  of  certain  reel  propertj^  mortgaged  the 
same  id  M jer  Lewis  to  secuie  a  loan  made  to  it  on  that  iaj  hj 
Lewia.  The  mnytgup  was  in  the  naud  fona  of  &  real  ertata 
mortgage,  and  Ihe  deaoriptsni  of  the  property  wu  anqda  to  eon^ 
er  eyeijthing  on  file  mort^jaged  premiaca  that  ooold  pnipisiiy 
be  eaid  to  be  a  part  of  the  reaO]^  bmt  eBntaiaed  nothings  from 
which  it  ooold  be  inibrzed  that  it  waa  iutendBd*  tn  eef^r  the 
personal  property  then  on  the  premisea,  or  which  mig^  theceaf- 
ter  be  put  thereon  by  the  morlgagpr.  At  the  time  of  tte  er* 
ecution  of  the  mortgage  Ihen  wsa  a  sawmill  on  the  lend  hairing 
a  capacity  of  about  ^'^^  forty-flve  Ihonaand  fiaet  of  Inmbcr  per 
day.  In  1888  and  1889  the  mortgagor  erected  a  new  sawmill 
building  thereon^  and  fitted  it  out  with  machinery  in  part  taken 
from  the  old  mill  and  in  part  newly  purchased,  giving  the  nor 
mill  a  capacity  of  about  one  hundred  thousand  feet  of  Inmber 
per  day.  The  old  building  waa  turned  into  a  planing-mill  and 
aash  and  door  feustory,  and  waa  fitted  out  with  the  usual  nui- 
diinery  used  in  oonducting  a  business  of  tiiat  diaracter.  Sub- 
sequent to  that  time  the  property  was  sold  and  conn^ed  to 
the  respondent  herein.  The  mortgage  waa  not  paid^  and  in 
1895  a  suit  to  foreclose  the  same  was  duly  commenced  by  the 
then  owner  of  the  mortgage.  While  this  foredosuie  proceeding 
was  pending,  respondent  removed  fn»n  the  premises  certain  of 
the  machinery  used  in  the  sawmill  and  sash  and  door  factoiy. 
Subsequent  thereto  the  real  property  was  sold  under  a  decree 
of  foreclosure  of  the  mortgage,  and  purchased  by  the  mortgagee 
at  a  sum  less  than  the  amount  the  court  found  to  be  dne  npon 
the  mortgage  debt.  This  is  an  action  brought  by  the  successor 
in  interest  of  the  mortgagee  to  recover  damages  alleged  to  hafe 
been  suffered  because  of  the  removal  of  the  poperty,  tiie.  oon^ 
tention  being  that  the  property  removed  was  a  part  of  the  leat 
ty.    The  trial  court  found  the  following  facts: 

^I  find  that  all  the  machineiy  in  the  planing-mill  and  aadi 
and  door  factory  removed  by  the  defendant  herein  aa  aforesaid 
was  attached  to  the  building  by  lag  screws  for  the  purpose  of 
steadying  it  while  in  use.  That  all  of  this  machinery  waa  ca- 
pable of  being  moved  from  the  premises  without  material  in* 
jury  thereto,  and  that  it  was  in  fact  removed  by  the  defend* 
ant  without  material  injury  thereto.  I  find  that  all  the  ma- 
ehinery  in  the  planing-mill  and  saah  and  door  factory,  re- 
moved as  aforesaid  by  the  defendant,  was  machinery  of  com- 
mon sort  and  description;  that  it  was  machinery  of  a  sort 
bought  and  sold  by  price  list  and  sampl^  according  to  cata- 
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logueSy  ^^  and  that  it  was  not  specially  made  or  designed  for 
that  building  or  those  premises;  that  it  can  be  used  as  well  in 
4U),7  other  premises  of  IBce  nature,  and  that  like  machinery  can 
l>e  purchased  and  put  in  use  upon  these  premises  for  the  pur- 
poses of  a  pkning-mill  and  sash  and  door  facloiy  without  al- 
teration of  the  premises. 

''As  to  block  ^A'  (the  sawmill  prcfpetty)^  £  find  that  with 
ihe  exception  of  one  engine^,  hereinafter  referred  to,  all  the  ma>- 
chineiy  and  apparatus  in  the  sawmill  thereon,  removed  as  afore- 
said by  defendant,  was  machinery  of  common  lot  and  descrip- 
tion, bought  and  sold  in  the  markets  according  to  price  list 
and  sample  and  found  in  catalogues;  that  it  was  not  more  spe- 
cially adapted  to  that  structure  than  to  any  other  milling  struo- 
toie;  that  it  can  be  used  in  any  other  mill  as  well  as  in  that; 
that  when  the  mill  itself  was  built  some  of  this  machinery  was 
contemplated,  but  that  it  was  built  substantially  in  the  man- 
ner of  any  other  sawmill,  and  that  it  can  again  be  equipped 
with  maohinecy  suitable  for  its  purposes  without  alteration  of 
the  structure. 

^  find  also  that  all  the  machinery  on  block  'A'  bo  removed 
was  never  intended  to  become  a  part  of  the  premises;  that  it 
was  attached  to  the  mill  structure  only  for  the  purpose  of 
steadying  it  while  in  use;  that  it  could  be  removed  from  the 
premises  without  any  material  damage  or  alteration  thereof. 

'^The  machinery  in  the  mill  removed  by  tiie  defendant  was 
in  some  cases  fastened  to  the  £oar  by  screws  or  lag  bolts ;  in 
other  cases  the  machinei^  was  fastened  to  the  frame  of  the 
building  by  the  use  of  bolts  of  various  lengths,  averaging  ia 
size  from  a  half  inch  in  diameter  to  an  inch  and  one-quarter  in 
diameter.  The  engines  in  some  instances  were  placed  upon  a 
foundation  of  timbers  of  several  thicknesses  or  layers.  These 
tunbers  were  bolted  to  the  framework  of  the  mill,  in  some  cases, 
^d  were  held  together  with  iron  bolts,  extending  into  or 
through  them,  so  as  to  hold  them  solidly  in  place.  The  en- 
gines were  bolted  to  this  foundation  of  timbers.  In  most,  if 
x^t  all,  cases  the  engine  could  be  removed  by  unscrewing  the 
nute  and  lifting  it  off  the  bolts.- 

^  As  a  conclusion  of  law  therefrom  the  court  found  that 
the  property  taken  (with  the  exception  of  the  engine  men- 
tioned) was  personal  property,  and  entered  a  judgment  deny- 
ing the  right  of  appellant  to  recover  therefor. 

The  appellant  contends  that  the  property  removed  was  at- 
tached to  the  realty  in  such  a  manner  as  to  make  it,  especially 
^  between  a  mortgagor  and  mortgagee,  a  part  thereof,  and  has 

Am.  St.  Rep..  Vol.  LXXXIII-^ 
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brought  to  our  attention  many  casea^  some  of  which,  at  least, 
fully  support  his  contention.  This  question,  however,  is  no 
longer  an  open  one  in  this  state.  This  court  haa  by  repeated 
decisions  established  the  law  that  property  of  this  character,  at- 
tached as  this  was  to  the  realty,  is  not  a  part  thereof,  but  is 
personal  property,  and  may  be  removed  therefrom  by  its  own- 
er without  incurring  liability  to  any  person  who  may  have  a 
lien  on  such  real  property.  In  Cherry  v.  Arthur,  5  Wash.  787, 
82  Pac  744,  the  question  was  whether  a  planer  used  in  a  saw- 
mill, which  was  bolted  to  the  floor  in  such  a  way  aa  to  keep 
it  from  moving  from  its  place  when  being  used,  was  a  part  of 
the  realty  or  was  personal  property.  In  that  caae  the  court 
said:  ^1n  ascertaining  whether  such  a  machine  does  become  a 
part  of  the  realty  in  favor  of  mortgagees,  the  rule  is,  tiiat  the 
manner,  purpose,  and  effect  of  annexation  to  the  freehdd 
must  be  regarded.  If  a  building  be  erected  for  a  definite  pur- 
pose, or  to  enhance  its  value  for  occupation,  whatever  is  built 
into  it  to  further  those  objects  becomes  a  part  of  it,  ey&L  though 
there  be  no  permanent  fastening  such  as  would  cause  perma- 
nent injury  if  removed.  But  mere  furniture,  although  some 
fastening  be  necessary  to  its  advantageous  use,  is  reznovabia 
Peculiarly  subject  to  this  rule  are  machines  which  can  be  used 
in  one  place  as  well  as  another,  and  which  add  nothing  to  the 
building,  though  they  may  be  of  advantage  to  the  business 
conducted  there.'' 

*^*  In  Chase  v.  Tacoma  Box  Co.,  11  Wash.  377,  39  Pac  639, 
the  question  waswhether  the  machineryof  a  box  factory  attached 
to  the  land  in  substantially  the  same  manner  as  the  property 
in  this  caae  was  attached  was  a  part  of  the  realty.  After  an 
extended  review  of  the  decisions  of  courts  of  other  states,  as 
well  as  the  case  of  Cherry  v.  Arthur,  5  Wash.  787,  32  Pac  744^ 
it  was  held  that  the  machinery,  notwithstanding  the  manner 
in  which  it  was  afiOxed  to  the  realty,  still  retained  its  character 
of  personalty.  In  the  course  of  the  opinion  the  court,  after 
quoting  from  Cherry  v.  Arthur,  6  Wash.  787,  32  Pac  744,  the 
paragraph  set  out,  said:  ^^e  are  entirely  satisfied  with  what 
is  here  said  upon  the  subject,  and  think  it  best  accords  with  rea- 
son and  modem  authority .'' 

In  Washington  Nat  Bank  v.  Smith,  15  Wash.  160,  45  Pac 
736,  the  machinery  in  question  was,  as  the  record  shows,  ''a 
planer  and  matcher,  a  surfacer  and  sizer,  a  gang  edger.  and  a 
double  block  shingle  machine.'^  The  machines  were  fastened 
to  the  floor  of  the  mill  in  which  they  were  then  being  used  by 
means  of  lag  screws  and  bolts  running  through  the  feet  of  the 
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lachines  into  the  floor  and  timbers  of  the  mill  npon  which 
ley  rested.  The  contest  was  one  between  mortgagor  and 
lortgagee^  and  one  of  the  questions  was  whether  the  machines 
3rmed  a  part  of  the  realty  or  were  personal  property.  Pass- 
ig  on  that  question^  the  court  said: 

**No  general  rule  can  be  promulgated  under  which  it  can  be 
etermined  whether  a  particular  piece  of  machinery  is  or  is  not 

fixture  to  the  real  estate  with  which  it  is  used.  So  many  con* 
derations  enter  into  the  determination  of  this  question  that 
0  general  rule  can  be  stated  which  will  apply  in  all  cases. 
Fot  only  can  no  general  rule  be  adduced  from  the  decisions  of 
le  courts  which  will  apply  to  all  cases,  but  it  will  appear  from 
D  examination  of  the  decisions  upon  this  question  that  there 
(  '^^^  a  great  want  of  harmony  even  where  the  circumstances 
ere  identical.    There  is  a  class  of  cases  which  have  adopted 

rule  which,  if  applied  to  the  facts  shown  by  the  evidence  to 
ave  existed  as  to  the  placing  of  this  machinery  in  the  mill 
uilding  in  which  it  was  used,  would  require  us  to  hold  that 
ach  machinery  was  a  fixture  and  passed  to  the  mortgagee  as 

part  of  the  real  estate. 

"A  leading  case  of  this  kind  is  Ottumwa  Woolen  Mill  Co.  r. 
lawley,  44  Iowa,  57,  24  Am.  Eep.  719.  But  the  learned 
ourt  which  decided  it,  though  apparently  well  satisfied  with 
he  conclusion  to  which  it  had  come,  was  forced  to  admit  that  a 
ontrary  doctrine  had  been  established  by  the  courts  of  a  ma- 
only  of  the  states  which  had  passed  upon  the  question.  Thia 
aachinery  was  attached  to  the  building  in  substantially  the 
ame  manner  as  was  that  in  controversy  in  the  case  of  Chase 
.  Tacoma  Box  Co.,  11  Wash.  377,  39  Pac.  639,  and  Cherry 
^  Arthur,  5  Wash.  787,  32  Pac.  744,  and  under  the  rule  an- 
Lounced  in  those  cases,  which  rule  we  believe  to  be  supported 
>y  the  weight  of  authority,  it  must  be  held  to  have  been  per- 
onal  property,  and  not  such  a  fixture  as  to  pass  to  the  mort- 
gagee.'' 

This  case  also  answers  the  argument  of  the  appellant  to  the 
jffect  that  a  different  rule  applies  where  the  controversy  is  be- 
tween a  mortgagor  and  mortgagee  than  is  applicable  where  the 
Jontroversy  is  between  the  mortgagee  and  one  claiming  adverse- 
y  to  the  mortgagor.  On  this  question  it  was  said:  *^f  the 
luestion  as  to  the  nature  of  this  property  had  arisen  between 
ie  mort^gee  named  in  said  chattel  mortgage  and  the  appel- 
lant, there  could  be  no  doubt  but  that  under  the  rule  hereto- 
fore announced  by  this  court  it  would  be  held  to  be  personal 
property,  and  in  our  opinion  the  rule  was  not  changed  by  the 
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tact  that  file  question  was  raised  between  the  parties  to  tk 
real  estate  mortgage.'* 

Further,  on  the  question  what  will  in  this  state  be  oon^dered 
personal  property,  see  German  Sst.  etc  See.  v.  Weber,  16  Wask 
95,  47  Pac.  224;  *»»  Philadelphia  Mtg.  etc  Co.  t.  Mill«,  20 
Wash.  607,  56  Pac  382,  72  Am.  Si  Bep.  138. 

Concluding,  as  we  do,  that  the  case  at  bar  falls  within  ths 
rule  of  these  cases,  it  is  Tumecessary  to  discoss  the  other  qne»> 
tioDs  suggested* 

The  judgment  is  afSimed. 

Dunbar,  C.  J.,  and  Beavis  and  Anders,  JJ.,  concur. 


FIXTI7BB.— TO  DBTKRBnNB  WHETHER  A  THING  IS  A 
FIXTURE,  we  must  look  at  the  character  of  the  act  by  which  tt 
Is  put  Into  place,  the  manner  in  which  it  is  annexed,  the  fntenttoa 
of  the  parties,  and  the  purpose  for  which  the  premises  are  used: 
Atchison  etc  R.  R.  Ck>.  y.  Morgan,  42  Kan.  2^,  16  Am.  St.  Rep.  471, 
21  Pac.  809;  Lavenson  ▼.  Standard  Soap  Go.,  80  OaL  245,  13  Am. 
Bt  Rep.  147,  22  Pac.  184.  The  intention  of  the  parties  Is  a  coo- 
troUlna  consideration:  Edwards  etc.  Co.  y.  Ran]£«  57  Neb.  323,  73 
Am.  St  Rep.  614,  77  N.  W.  705.  Physical  annexation  alone  does 
not  malLO  a  chattel  a  fixture:  Atchison  etc.  R.  R.  Gol  ▼.  Motigaiw 
42  Kan.  23»  16  Am.  St  Rep.  471,  21  Pac.  800.  Recent  cases  on  the 
auestion  Of  fixtures  are  Hall  y.  Law  Guarantee  etc.  Co.,  22  Wash. 
806,  79  Am.  8t  Rep.  935,  60  Pac  643;  Qunderson  t.  Swarthout  1<M 
Wis.  186,  76  Am.  St  Rep.  860/80  N.  W.  465;  Broaddos  r.  Smith. 
121  Ala.  886^  77  Am.  St  Rep.  61,  26  South.  Si. 
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[28  Wash.  583,  63  Pac.  265.) 

MUNICIPAL  OORPORATIONS-CONTRAOTS.— THB  PLEA 
OF  ULTRA  VIRES  may  be  Interposed  by  a  municipal  corporatioo. 
In  an  action  against  it  upon  a  contract  which  it  had  no  power  t» 
make. 

MUNICIPAL  CORPORATIONS  — ULTRA  VIRES  CON- 
TRACT.—When  a  town  is  prohibited  by  statute  to  contract  for  as 
extension  of  its  water  system,  whereby  an  indebtedness  is  created, 
without  the  assent  of  three-fifths  of  its  voters,  and  the  statute  re* 
quires  public  works,  where  the  expenditure  exceeds  the  sum  of  one 
hundred  dollars,  to  be  done  by  contract  and  let  to  the  lowest  re- 
sponsible bidder,  the  town  has  no  authority,  without  the  assent  of 
its  TOters,  to  enter  Into  a  contract  to  purchase  water  pipe  laid  ooiy 
side  of  the  town  limits,  at  a  price  In  excess  of  two  thousand  dol- 
lars, and  to  supply  water  to  any  person  c^  corporatioo  beyond  the 
limits  of  the  town.    Such  a  contract  Is  ultra  Tires. 
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MUNICIPAL  CORPORATIONS— ULTRA.  VIRBS-I»TOP- 
"BSLiw— -Tlie  fact  that  a  municipal  corporation  has  recedved  the  bene- 
t  ot  a  contract  made  hj  It,  which  la  absolutely  ultra  vires,  does 
ot  estop  it  from  denying  the  yalidity  of  the  contract 

MTUNICIPAL  CORPORATIONS— ILLE?GAL  CONTRACTS— 
^TIFXOATION.**A  contract  of  a  municipal  corporation,  which  Is 
legal  for  want  of  authority  to  make  itr  cannot  be  ratified. 

P.   EC.   Winston^  attorney  general,  T.  HL  VancOi  and  Alex 
L  Winston,  for  the  state. 

V.  B*  Bull,  for  the  respondent 


UXJNBAE,  C.  J.  This  action  was  brought  lo  recover 
he  suhl  of  two  thousand  one  hundred  and  seventy-one  dollars 
nd  thirty-six  cents,  for  damages  alleged  to  have  been  sustained 
J  plaintiff,  the  state  of  Washington,  by  reason  of  the  failure 
^f  the  defendant,  the  city  of  Pullman,  to  purchase  certain 
ape  in  accordance  with  the  contract  set  up  in  the  amended 
lOfmplaint.  The  regents  of  the  Agricultural  College,  Experi- 
nent  Station,  and  School  of  Sciences  of  the  state  of  Wash- 
ngton  entered  into  a  contract  with  the  city  of  Pullman,  ihrough 
te  mayor,  that  the  college  or  the  state  would  construct  a  reservoir 
yn  a  point  of  land  in  the  rear  of  the  college,,  of  two  hundred  and 
Sfty  thousand  gallons  capacity,  lay  a  six-inch  main  therefrom 
to  connect  with  the  town  pump  of  the  city  of  Pullman,  give  to 
the  town  the  use  of  said  reservoir  and  pipe,  and  also  give  to 
the  town  the  right  to  buy  the  said  main  at  actual  cost  of  laying 
the  same,  a  certein  monthly  stipend  for  pumping  the  water  for 
the  use  of  the  college,  and  a  certain  number  of  cente  per  gallon 
for  water  used  for  irrigation.  At  the  end  of  ihe  term  for  which 
the  contract  ran,  the  city  refused  to  buy  Ihe  plant,  and  this 
action  was  brought  by  the  stete  to  recover  the  value  liiereof, 
which  was  alleged  to  be  two  thousand  one  hundred  and  seventy- 
one  dollars  and  thirty-six  cents.  Demurrer  was  interposed, 
which  was  overruled,  and  the  city  answered,  pleading  want  of 
consideration*  that  the  contract  was  ultra  vrres,  and  other  de- 
fenses. With  the  view  we  teke  of  l&e  question  of  whether  or  net 
the  city  exceeded  its  power  in  entering  info  this  contract,  it  wilt 
not  be  necessary  to  enter  info  a  discussion  of  the*  question  of 
whether  the  regente  had  a  right  to  bind  &e  stefo  or  brin^ 
this  action  in  ite  behall 

The  contract  is  too  long  fo  set  forth  at  length  in  th»  efimom, 
but,  in  substence,  it  was  a  promise  on  fhe  part  ot  flie  city  te 
vupply  the  college  with  water  at  a  speciHed  rate  and  a  prom- 
iae  fo  buy  from  the  state  a  portion  of  &e  water  *"*  qratwp  or 
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pipe  lines  from  the  west  line  of  the  state  lands  to  oonneel 
ifith  the  town  water  system,  to  enable  the  town  to  supply  water 
to  persons  without  the  limits  of  the  town.  Section  683  of  1 
fiiU's  Code  provides  that  in  the  erection,  improvement,  and 
repair  of  all  public  buildings,  works,  etc,  when  the  ezpendihue 
required  for  the  same  exceeds  the  sum  of  one  hundred  doUais^ 
the  same  shall  be  done  by  contract^  and  shall  be  let  to  the 
lowest  responsible  bidder,  after  due  notice,  under  such  regula- 
tions as  may  be  prescribed  by  ordinance.  If  this  trao*- 
action  was  simply  a  commercial  transaction,  it  was  beyond  the 
power  of  the  city  authorities  to  enter  into  the  contract,  under 
the  provisions  of  the  section  just  quoted.  There  was  no  power 
in  the  regents  of  the  college,  as  agents  of  the  state,  to  make  a 
contract  to  erect  a  water  system  and  sell  it  to  the  town.  Neither 
did  the  town  of  Pullman  have  any  authority  to  enter  into  a 
contract  to  supply  water  to  any  person  or  corporation  beyond  its 
limits,  or  to  construct  a  water  system  for  the  benefit  of  any 
other  person  than  itself  or  its  inhabitants.  Under  the  pro- 
visions of  sections  696  and  697  of  1  Hill's  Code,  the  law  which 
was  in  force  at  the  date  of  the  contract,  the  town  was  pro- 
hibited from  contracting  for  the  extension  of  its  water  system 
without  the  approval  of  its  citizens  and  where  the  extension 
or  addition  created  an  indebtedness — ^and  in  this  case  an  in* 
debtedness  was  contracted  for — ^it  required  the  assent  of  three- 
fifths  of  the  voters  of  the  town.  So  that  there  can  be  no  ques- 
tion but  that  the  action  of  the  town  authority  in  entering  into 
this  contract  was  beyond  the  powers  given  it  by  law.  In  such 
case  it  is  well  settled  that  the  plea  of  ultra  vires  may  be  inter- 
posed. In  the  discussion  of  this  question,  the  distinction  whidi 
is  made  between  the  application  of  the  law  to  private  corpora- 
tions and  its  application  to  municipal  oorporations  must  be  kept 
in  mind,  and  this  will  eliminate  from  the  ^^^^  discussion  the 
most  of  the  authorities  cijed  by  the  appellant  This  distinction 
is  wisely  maintained,  for  the  authority  of  a  private  agent  is 
known  only  to  the  agent  and  the  principal,  but  the  authori^ 
of  the  officers  of  a  municipal  corporation  is  a  matter  of  public 
vecord,  whidi  is  available  to  everyone.  The  scope  of  their 
authority  is  embraced  either  in  their  charters  or  in  the  statutes 
of  the  state,  and  the  limitation  upon  their  powers  is  equally 
available  to  everyone  who  desires  to  deal  with  them*  Hence, 
if  one,  knowing  their  powers  and  limitations,  sees  fit  to  enter 
into  illegal  contracts,  contracts  which  the  law  has  forbidden  for 
the  protection  of  the  taxpayers  of  the  municipality,  he  has  no 
right  to  complain  when   he  is  estopped   from  enforcing  his 
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illegal  contract  by  a  plea  of  ultra  vires  by  the  citizens  of  a 
municipality.  If  he  knew  the  law  and  contracted  in  the  face 
of  that  knowledge,  he  certainly  ought  not  to  recover;  if  he  did 
not  know  the  law  as  matter  of  fact,  he  is  subject  to  no  greater 
hardship  than  has  always  been  imposed  upon  the  citizen,  viz.,  the 
denial  of  the  right  to  plead  ignorance  of  the  law  on  the  theory 
that  it  was  his  duty  to  know  it. 

It  IB  claimed,  however,  by  the  appellant,  that,  having  received 
the  benefits  of  the  contract  which  the  city  entered  into,  it  ought 
to  be  estopped  from  denying  its  validity;  also  that  it  had  rati- 
fied the  contract  by  receiving  the  benefits.    It  is  well  established 
that  the  power  to  ratify  is  coextensive  only  with  the  pcrwer  to 
contract,  and  that  an  act  which  was  illegal  for  want  of  author- 
ity on  the  part  of  the  contracting  powers  cannot  be  ratified. 
There  has  been  a  conflict  of  opinion  on  some  branches  of  this 
question,  but  an  investigation  of  the  authorities  will  show,  we 
think,  that  where  courts  have  estopped  municipalities  from* 
interposing  the  plea  of  ultra  vires,  and  from  escaping  the  respon- 
sibility  of  their  acts,  it  has  been  where  there  has  ^^'^  been  a  defect 
in  the  execution  of  the  contracts,  as  in  the  issuance  of  bonds, 
etc.,  and  not  where  there  has  been  an  absolute  want  of  power 
on  the  part  of  the  ihunicipality  to  contract.    The  most  of  the 
cases  cited  by  the  appellant,  as  we  indicated  before,  were  cases 
of  private  corporations.    The  appellant  cites  Hitchcock  v.  Gal« 
veston,  96  U.  S.  341,  in  support  of  its  contention.  This  is  a  case 
which  falls  within  the  rule  announced  above,  and  the  city  was 
proceeding  within  its  powers,  but  in  an  irregular  manner.    In 
speaking  of  the  claim  that  the  city  had  exceeded  its  power,  the 
supreme  court  of  the  United  States  in  its  opinion  says :  '^Another 
objection  to  the  validity  of  the  contract,  urged  by  the  city,  is 
founded  upon  a  provision  of  the  charter,  that  the  council  shall 
not  borrow  for  general  purposes  more  than  fifty  thousand  dol- 
lars; and  it  is.  said  the  contract,  if  valid,  creates  a  liability  of 
the  city  exceeding  that  sum.    This,  however,  does  not  appear 
in  the  contract  itself,  and  this,  perhaps,  is  a  sufBdent  answer  to 
the  objection.    But  the  limitation  is  upon  the  power  to  borrow 
money,  and  to  borrow  it  for  general  purposes.    It  implies  that 
there  may  be  lawful  purposes  which  are  not  general  in  the 
sense  in  which  that  word  is  used  in  the  charter.    An  examination 
of  the  whole  instrument,  and  of  the  numerous  and  large  powers 
conferred  upon  the  council,  as  well  as  duties  imposed,  makes  it 
eiident  that  the  provision  could  not  have  been  intended  to 
prohibit  incurring  an  indebtedness  exceeding  the  sum  named* 
It  is  in  no  sense  a  limitation  of  the  debt  of  the  city.^ 
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There  are  some  remarks  in  this  opiBion  that  give  ooloi  t» 
the  contention  of  the  appellant;  but  that  the  bupreme  court  of 
the  United  States  did  not  intend  to  laj  down  the  rule  that, 
when  a  city  exceeded  its  powders  in  a  contract  made  by  the  an* 
thorities,  the  plea  of  ultra  vires  could  not  be  successfully  inter- 
posedy  is  made  evident  by  a  subsequent  case  from  the  same  coiirty 
viz.,  Salt  Lake  City  v.  Hollister,  ^^  118  U.  S.  256,  6  Sup.  Ct 
Rep.  1055,  wherein  is  pointed  out  the  distinction  between  ae> 
tions  arising  on  contracts  made  by  a  corporation  in  excess  of  its 
corporate  powers  and  actions  against  corporations  for  injuries 
caused  by  tortious  acts  done  by  its  agento  in  the  course  of  it» 
business  and  of  their  employment  in  excess  of  its  powers.    In 
that  case  it  was  held  that  the  city  could  not  escape  taxes  dn& 
on   its   property,   whether   acquired   legally  or    iUegally,  and 
could   not  make  its  want  of   legal   authority   to  engage  in 
a  particular  transaction  or   business  a  shelter    from  the  tax- 
ation imposed  by  the  government  on  such  business.    And,  in 
answer  to  the  contention  of  appellant  in  that  respect,  the  eonrt 
said :  *1t  remains  to  be  observed,  that  the  question  of  the  lia* 
bility  of  corporations  on  contracts  which  the  law  does  not 
authorize  them  to  make,  and  which  are  wholly  beyond  the  scope 
of  their  powers,  is  governed  by  a  different  principle.    Her» 
the  party  dealing  with  the  corporation  is  under  no  obligation  to 
enter  into  the  contract.     No  force,  or  restraint,  or  fraud  ii 
practiced  on  him.    The  powers  of  these  corporations  are  matteis 
of  public  law  open  to  his  examination,  and  he  may  and  must 
judge  for  himself  as  to  the  power  of  the  corporation  to  bind 
itself  by  the  proposed  agreement.    It  is  to  this  class  of  casea 
that  most  of  the  authorities  cited  by  appellants  belong-H»ses 
where  corporations  have  been  sued  on  contracts  which  they  hare 
successfully  resisted,  because  they  were  ultra  vires/' 

It  is  true  that  the  court,  continuing,  says:  ^ut  even  in 
this  class  of  cases  the  courts  have  gone  a  long  way  to  enable 
parties  who  had  parted  with  property  or  money  on  the  faith  of 
such  contracts,  to  obtain  justice  by  recovery  of  the  property  or 
the  money  specifically,  or  as  money  had  and  received  to  plains 
tiff's  use" :  Citing  Thomas  v.  Railroad  Co.,  101  F.  S.  71 ;  Lon- 
isiana  v.  Wood,  10^  U.  S.  294;  Chapman  v.  Douglas  Ceiis^> 
107  U.  S.  348,  2  Sup.  Ct-  Hep.  6».  »»»  But  an  examination 
of  those  cases  shows  that  the  general  nil#  anaioimced  by  th^ 
court  above  bad  not  been  impinged  uponw 

The  law  is  announced  by  Mr.  BiUon,  in^  biff  work  on  Xi- 
nicipal  Corporatiomi,  fourth  edition,  seetioB*  4S7,  in  a  masBer 
■o  concise  and  explicit  that  we  cannot  do-  bettor  than  t»  givt* 
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room.  IB  this  opinion.  It  is  as  follows :  ^The  general  principU 
law  is  settled  beyodd  controvert  that  the  a^nts>  ojOQcers, 
even  city  council  of  a  municipal  corporation,  cannot  bind  tho 
rporajion  by  any  contract  which  is  beyond  the  scope  of  ita 
werSy  or  entirely  foieign  to  the  purposes  of  th»  corporation^ 
which  (not  being  legislatively  authorised)  is  against  publio 
licy.  This  doctrine  grows  out  of  the  nature  of  such  insti- 
dons>  and  rests  upon  reasonable  and  solid  grounds.  The 
babitants  are  the  corporators;  the  officers  are  but  the  public 
ents  of  the  corporation.  The  duties  and  powers  of  the  officers 
public  agents  of  the  corporation  are  prescribed  by  statute 
charter,  which  all  persons  not  only  may  know,  but  are  bound 
know.  The  opposite  doctrine  would  be  fraught  with  such 
nger  and  accompanied  with  such  abuse  that  it  would  soon 
d  in  the  rain  of  municipalities,  or  be  legislatively  overthrown, 
iiese  considerations  vindicate  both  the  reasonableness  and 
icessity  of  the  rule  that  the  corporation  is  bound  only  when  its 
fents  or  officers,  by  whom  it  can  alone  act,  if  it  acts  at  all, 
sep  within  the  limits  of  the  chartered  authority  of  the  corpora- 
)n.  The  history  of  the  workings  of  municipal  bodies  has 
•monstrated  the  salutary  nature  of  this  principle,  and  that  it 
the  i>art  of  true  wisdom  to  keep  the  corporate  wings  clipped 
>wn  to  the  lawful  standard.  It  results  from  this  doctrine  that 
^ntracts  not  authorized  by  the  charter  or  by  other  legislative 
\i — ^that  i»,  not  within  the  scope  of  the  powers  of  the  corpora^ 
on  under  any  circumstances— *«ie  void,  and  in  actions  thereon 
le  corporation  may  successfully  interpose  the  plea  of  ultra 
ires,  setting  up  as  a  defense  its  own  want  of  power  under  its 
larter  or  constituent  statute  to  enter  into  the  contract,^'  ci^i^g, 
athorities  too  numerous  to  reproduce. 

^'^^  And  if  anything  were  wanting  to  elucidate  the  wisdom 
t  tho  text  announced,,  or  to  show  the  pernicious  results  of. 
>lerating  the  practice  indulged  in  by  municipal  authoritiea 
0  exceed  tbdx  legal  powers,  the  history  of  the  cities  of  tho. 
Pacific  coast  furnishes  the  instance,  where,  under  the  stimulua 
i  rivalry  in  the  growth  of  cities,  obligations  had  been  incurred 
Fhich  havo  bankrupted  cities  and  impoverished  the  inhabitants 
f  eiX£,easivs^  tazatton  rendered  necessary  to  meet  such  obliga* 

In  Brady  v.  New  York,  16  How.  Pr.  43»,  it  was  held  that^ 
AeiA  ib9  contract  xnider  whieh  wo?k  was  done  was  void  be- 
nBec«KtttNd  into  in  violation  o£  the  <^)artea\  th«  contractor 
MiSki  Ji0k  tioaover  for  the  woiilfi  in  any  form,  neirther  under  tho 
Mtadantra^  vpon.a  qpsntmn  memiit,  and  that  the  aubseqpiwb 
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ratification  of  the  contract  by  the  common  council,  whet'a 
before  or  after  the  work  was  done,  did  not  make  it  binding  qb 
the  corporation.  It  was  further  held  that,  where  the  officers  of 
a  corporation  do  an  act  in  excess  of  the  corporate  power,  ihe 
corporation  is  not  bonnd,  and  when  the  statute  under  which  tl» 
corporation  acts  restricts  its  action  to  a  particular  mode^  noae 
of  the  agents  through  whom  the  corporation  acts  can  bind  it  ia 
any  other  than  the  mode  prescribed.  This  is  a  yery  instnictiie 
and  well-considered  case.  In  Mayor  etc.  of  Baltimore  t.  Rey- 
nolds^ 83  Am.  Dec.  535,  it  was  hdd  that  a  prison  dealing  witk 
agents  who  act  under  special  or  express  authority,  whether 
^written  or  Terbal,  is  bound  at  his  peril  to  know  what  titt 
power  of  the  agent  is  and  to  understand  its  legal  effect,  and  if 
the  agent  exceeds  the  boundary  of  his  legal  powers,  the  act,  ti 
far  as  it  concerns  the  principal,  is  void.  The  authorities  ait 
<K)llated  and  distinguished  in  this  case,  and,  in  answer  to  tbt 
plea  of  hardship,  the  court  quotes  from  Lee  ▼.  Munroe,  7  Crandi, 
370,  where  it  said:  *^^  ''It  is  better  that  an  individual  should 
now  and  then  suffer  by  such  mistakes^  than  to  introdnoe  a  Tuk, 
against  an  abuse  of  which,  by  proper  collusions,  it  would  bt 
Tery  diflScult  for  the  public  to  protect  itself.**  In  fact^  the  rob 
as  so  universal  that  it  seems  unnecessary  to  cite  further  authontj. 

But  we  are  not  without  precedent  in  our  own  decisioDSi.  Ii 
Amott  V.  Spokane,  6  Wash.  442,  33  Pac  1063,  it  waa  hdd, 
in  common  with  universal  authority,  that  wherever  a  penoa 
enters  into  a  contract  with  an  agent  of  a  municipal  corporatkiOy 
he  must  at  his  peril  ascertain  the  extent  of  such  agent's  author- 
ity, and  if  he  fails  to  do  so,  he  alone  must  suffer  the  come- 
•quences.  It  is  also  said:  '^The  power  to  ratify  a  jwrticalsr 
contract  presupposes  the  power  to  make  it  in  the  first  instance; 
and  if  it  is  such  that  it  could  not  be  made  originally  except  in  t 
•certain  prescribed  mode,  where  that  mode  is  disregarded  tht 
power  to  ratify  does  not  exist  A  contract  which  is  invalid  be- 
cause not  authorized  by  law  cannot  be  made  valid  and  bindis; 
retroactively  by  any  subsequent  action  of  the  corporate  bodj, 
and  a  liability  be  thereby  fastened  upon  the  corporation'^:  Cit- 
ing Zottman  v.  San  Francisco,  20  Cal.  97,  81  Am.  Dee.  96;  Ni^ 
'Olson  Pavement  Co.  v.  Painter,  35  Cid.  704;  McPhenoa  t. 
Foster,  43  lowa^  48,  22  Am.  Bep.  215;  Bryan  v.  Page,  51  Tex. 
^32,  32  AuL  Bep.  637. 

In  Chehalis  County  v.  Hutcheson,  21  Wash.  82,  75  Am.  8i 
Bep.  818,  57  Pac  341,  a  case  where  a  great  hardahip  wii 
worked  upon  the  appellant  by  the  application  of  this  rol^  what 
ihe  appellant,  who  was  a  school  superintendent  for  CSnhalii 
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imtj,  and  had  visited  schook  under  a  statute  which  allowed 
oertain  compensation  therefor,  but  which  statute  was  after* 
ird  pronounced  unconstitutional  by  this  court,  it  was  held 
&t  the  county  would  not  be  estopped  from  disputing  the  valid- 
^  of  the  warrants  which  had  been  issued  in  payment  of  such 
dms,  for  the  •^^  reason  that  the  contract  would  be  void  ab 
itio  by  virtue  of  the  original  lack  of  authority  upon  the  part 

the  commissioners.  The  court  announced,  as  the  reason  of 
&  rule  which  governs  the  decision  in  this  case,  that  tiie  acts 

the  ofScers  were  unauthorized  and  void,  and  that  one  dealing 
th  them  was  bound  to  take  notice  of  the  extent  of  their 
wers,  citing  2  Herman  on  Estoppel,  page  1365,  to  the  effect 
at:  '^he  true  principle  in  such  cases  is  well  settled  that  one 
nnot  do  indirectly  what  cannot  be  done  directly,  and  where 
ere  is  no  power  or  authority  vested  by  law  in  officers  or  agents, 
>  void  act  of  theirs  can  be  cured  by  aid  of  the  doctrine  of  es- 
ppeL  Where  there  is  power,  and  it  is  irregularly  exercised, 
'  there  are  defects  and  omissions  in  exercising  the  authority 
inferred  by  law,  the  doctrine  of  equitable  estoppel  may  well 
J  applied  by  courts.*' 

In  the  case  at  bar  there  was  no  power  on  the  part  of  the 
lunicipality  to  enter  into  this  contract.  The  power  was  con- 
irred  upon  the  voters.  The  city  had  authority  only  to  put  the 
lachinery  in  motion  which  would  elicit  and  determine  the  will 
I  the  voters.  The  discretion  and  authority  were  conferred 
pen  the  voters,  and  not  upon  the  officers  of  the  city. 

Affirmed. 

leavis,  Fullerton,  Anders,  and  White,  J  J.,  concur. 


MUNICIPAL  CORPORATION.— AN  ULTRA  VIRES  CONTRACT 
ntered  into  by  a  municipal  corporation  Is  void:  Nashville  v. 
utberland,  92  Tenn.  886,  86  Am.  St  Rep.  88,  21  S.  W.  674.  The 
octrine  of  ultra  vires  Is  applied  with  greater  strictness  to  munici* 
al  bodies  than  to  private  corporations:  Newberry  v.  Fox,  37  Minn. 
U,  5  Am.  St  Rep.  830,  33  N.  W.  333.    The  agents  and  officers  of 

municipal  corporation  cannot  bmd  it  by  any  contract  that  is  be- 
ond  its  powers.  And  all  persons  dealing  with  it  or  them  must, 
t  their  peril,  ascertain  the  extent  of  its  powers:  Winchester  v. 
tedmond,  93  Va.  711,  57  Am.  St  Rep.  822,  21  S.  W.  lOOL  Neither 
stoppel,  or  rattflcatlon,  or  bona  fide  holding  can  be  invoked  to 
nforce  against  a  mmiicipality  its  ultra  vires  contract:  Portland  v. 
Utnminous  Pav.  Co.,  83  Or.  807,  72  Am.  St  Rep.  718»  63  Pac  2a 
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UFB  INSUBANCB— AGBirre-AGTS  OF,  WHBI  BHQV 
INO-PRBSUMPTION  AS  TO  CONTINUANCB  OP  AGBNCX- 
When  a  life  Insurance  company  has  held  a  person  out  n  Hi 
ftfrent  the  company  to  bound  by  his  acta,  and  the  agency  wtL  te 
presumed  %»  conttane  nntil  the  oentzary  la  ppored. 

LIFB  W8URANGB--AGTION— ADMISSIONS  OF  AGIKT- 
AD\nSSIBIUTY  AND  BINDING  BFFKCT  OF.—When  It  to  1^ 
duty  of  an  agent  of  a  life  insnrance  company  to  collect  and  ptf 
preminma  to  It  hto  admlsalona  concemh^r  such  payments,  mdi 
by  a  decedent  In  his  lifetime,  are  admissible  in  eTldenee,  la  a 
action  on  the  policy,^  and  binding  on  the  company,  thongb  sad 
admissions  were  not  made  at  the  time  of  the  ezecntion  of  tti 
contract  of  Insurance^ 

I^IPB  INSURANOB-^SBCRBT  CONTRACT  BBTWIBI 
AGBNT  AND  SUBAGIfiNT-*LIABlXJTY  OP  COMPANX.-Ndthf 

corporations  nor  Individuals  can  escape  their  Bonest  liabilitiei  bf 
secret  understandings  between  principato  and  agents.  Heiioe^  If 
a  person  to  employed  as  agent  of  a  life  insurance  ctNnpaay,  1»^ 
by  a  aecret  ceatranEt  between  him  and  the  compaiiy's  gheA 
agent,  he  Is  to  be  simply  a  subagent,  and  he  la  held  out  as  agent 
of  the  company,  with  power  to  collect  and  pay  over  prexniviDS  t» 
its  general  agent,  the  company  must  answer  for  ooUectieas  oidt 
by  him  but  not  turned  over  to  IL 

LIFB  INSURAN0&-ACmON  ON  POUOY— WHBN  Wt 
BARRBD  BY  DBLAY.— Thougih  a  policy  of  life  insurance  raqmrei 
that  an  action  thereon  shall  be  commenced  within  a  year  from  tte 
death  of  the  insured,  it  cannot  be  held  that  an  action  eommeaetA 
after  the  expiration  of  nineteen  months  from  such  death  is  bamd. 
where  the  company  promised  to  pay  If  the  premiums  had  bco 
paid,  and  prevailed  upon  the  plaintlfC  to  wait  until  after  tiie  jtu 
bad  expired  for  tiie  return  at  their  agent  from  the  Klondike  covb- 
try,  to  whom  it  was  claimed  the  premiums  had  been  paid.  Nor 
will  a  court  say  that  such  delay  was  unreasonable,  as  a  baUS 
of  lAw,  where  the  wesUon  of  reasonableness  was  subsaitted  ta  tla 
jury  and  feinid  in  laYor  of  the  plaintiff. 

John*  B«  HuHfpliriM  aoad  HasiiaQai  Bostvid^  im  Uifl  ^19^ 
lant 

Martin,  Joslin  &  GrSS^,^  for  the  re^enifeni 

«»*  DUNBAR;.  0.  J.  Th»  w  aa  action  by  tRe  wiponawt 
against  the  appellant  on  a  policy  of  ihsorauce  issued  npoB 
the  life  of  her  hushand,  George  £•  Hall,  deceased*  On  a  tziil 
by  jury  verdict  was  rendered  in  favor  of  the  plaintiff  for  Ite 
amount  sued  for,  and  judgment  was  entered  in  accordance  viiK 
the  verdict,  from  which  this  appeal  is  taken.    There  are  9S!Si 
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enty-ane  Bssignmenta  al  error  eet  forth  in  appellant's  brief, 
e  most  of  "vrhrch  atre  discoBBable  under  the  second  and  third 
ngnmentBy  Vi&s.,  tiiat  One  court  ^rred  in  denying  the  motion  of 
pellant  for  noAsiiity  and  that  the  court  erred  in  denying  the 
>tion  of  appellant  in  the  challenge  to  the  whole  evidence,  and 
not  taking  the  ^jaae  from  the  jury.  The  substance  of  these 
Sections  Toight  ha^e  been  araised  on  error  alleged  in  allowing 
ixnnpetemt  testimony^  It  ia  contended  by  the  appellant  that 
fendanfs  clmllesi^  to  the  auiBciency  of  the  testimony  ought 
h&Te  been  austained,  for  the  reason  that  there  was  no  testi- 
ony  that  the  deceased  had  complied  with  the  provisions  and 
editions  of  the  policy^  the  only  testimony  introduced  being 
x^larations  and  ladiiaisfiiong  of  one  John  Doser>  who,  it  is  ad- 
itted  by  the  appellant,  had  formerly  been  a  district  agent  for 
le  appellant,  and  who,  it  is  maintained  by  the  respondent, 
as  the  agent  at  the  time  the  declarations  were  made.  Many 
athorities  are  citiBd  by  the  appellant  to  sustain  the  proposition 
iat  the  admiftsions  <rf  a  discharged  agent  are  not  competent 
vidence  to  bind  sudi  agenf s  former  principal.  Conceding,  for 
he  purpose  •^^  of  this  investigation,  the  correctness  of  the 
ule  contended  for,  the  i^ases  axe  not  applicable  to  the  facta 
proven  in  this  case,  as  determined  by  the  jury.  As  to  the 
sxifitence  of  Doser^is  agency,  the  plaintiff  showed  his  ^point- 
nent  by  the  company,  and  there  was  no  proof  that  such  agency 
ti&d  been  revoked,  XTnd^  the  rule  that  where  an  agency  is 
shown  to  exist,  it  will  be  presumed  to  continue  until  the  con- 
tatary  ia  proved,  it  must  be  condudad  that  Boser  was  the  agent 
of  the  oompwny  at  the  time  these  alkged*  admissions  were 
made.  His  fitst  appointment  was  made  in  December,  1896, 
and  was  te  continue  for  tea  yearo,  unless  terminated  by  service 
of  notiee  upon  him  by  the  company.  If  there  is  anything  in 
the  proof  that  would  indicate  that  he  had  been  removed,  it 
would  be  his  sec^ond  appoifitanent,  in  December,  1898,  where  he 
1M  appdnled  fey  P.  F.  Loavy^  general  agent  of  the  Union 
Oentiai  liLfe  lunicanoe  Comipatiy ;  and  it  is  not  shown  that  this 
Appointment  was  revoked  ^ior  to  the  time  the  alleged  declara- 
tions were  mad&  We  think  iBuffident  evidence  went  to  the 
fitly  to  sustain  the  verdict  on  that  ground.  In  any  event,  tlie 
testimony  aiaows  that  the  company  held  him  out  as  an  agent, 
tad  it  is  bound  by  his  acts. 

But  it  IS  contended  by  the  appellant  that  these  admissions, 
V.  made,  were  not  of  the  res  gestae,  were  not  within  the  scope 
of  the  agenf  s  authority^  and  were  mere  hearsay,  and  many 


M#  AXXBIGAV  SlAXB  BVOBIS^  YOL.  83.  [Wl& 


HALL  T.  UNION  CENTBAL  LIFE  INSUEAN CB  00. 

[2a  Wash.  eHQ,  Oa  Pafi.  50S.] 

UFB  INSUBANGB--AGB£rr&-AGT&  OF,  WHBN  BIRD- 
INO-PRBSUMPTION  AS  TO  CONTINUANCB  OP  AGBNCI.- 
When  a  Ufe  Insnrance  company  has  held  a  person  out  at  Iti 
afrent  the  eompany  Is  boimd  by  his  acta,  and  tbe  agency  wH  Ii 
presanied  %»  conttan^  nntll  the  oontzary  Is  paored. 

LIFB  IN8UBANCB-AGTION— ADMISSIONS  OF  AOKNt* 
ADMISSIBIUTY  AND  BINDING  EFFEOT  OF.-^When  It  li  tin 
duty  of  an  agent  of  a  Ufe  Insnrance  company  to  coDect  and  pir 
premlnms  to  It  his  admissions  concerning  sacli  paymenti,  mtdi 
by  a  decedent  In  his  lifetime,  are  admissible  In  eTldence,  la  n 
action  on  the  policy^  and  binding  on  the  company,  tbon^  waA 
admissions  were  not  made  at  the  time  of  the  ezecotion  of  tte 
contract  of  insnrance^ 

I^IPB  INSURANOB-*SBCRi!rr  CONTRACT  BHTWIBIf 
AGBNT  AND  SUBAGBNT^LIABIUTY  OF  COMPANY.— Neitkes 
corporations  nor  individuals  can  escape  their  Bonest  Uabllltiei  lu 
secret  understandings  between  principals  and  agents.  Henee,  IT 
a  person  is  employed  as  agent  of  a  life  insurance  company,  bo^ 
by  a  secret  ceatratft  between  him  and  the  company's  geoeol 
agent,  he  Is  to  be  simply  a  subagent,  and  he  la  hcdd  out  aa  agent 
of  the  company,  with  power  to  collect  and  pay  over  premlama  ti 
its  general  agent,  the  company  must  answer  for  coUectkMS  zsadt 
by  him  but  not  turned  over  to  iL 

LIFB  INSURANCE-ACTION  ON  POUCY— WHBN  MOT 
BARRBD  BY  DBLAY.— Though  a  policy  of  life  insurance  reqnim 
that  an  action  thereon  shall  be  commenced  within  a  year  from  tte 
death  of  the  insured,  it  cannot  be  held  that  an  action  eommeiiccd 
after  the  expiration  of  nineteen  months  from  such  death  Is  banei 
where  the  company  promised  to  pay  If  the  premhinia  had  bna 
paid,  and  prevailed  upon  the  plaintiff  to  wait  until  after  the  year 
bad  expired  for  tiie  return  at  their  agent  from  the  Klondike  oow- 
try,  to  whom  it  was  claimed  the  premiums  had  been  paid.  Nor 
will  a  court  say  that  such  delay  was  unreasonaUe,  as  a  macttf 
of  law,  where  the  w^stion  of  reasonableness  was  snhwittfrt  ta  tlia 
jury  and  ffsund  in  laYor  of  the  plaintiff. 

John'  B«  HhnwpliriM  aoad  Hamaooi  Bostvid^  lev  ilie  qrpdk 
lant 

MaTtin,  Joslia  &  GriES^^  for  the  reqian ieni 

®^^  DimBAB;  e.  J.  Th»  w  aft  action  hj  H^  fespouJttit 
against  the  appdlant  on  a  policy  of  ihsorauce  issued  upon 
the  life  of  her  husband,  George  £•  Hall,  deceased*  On  a  tad 
by  jury  Terdict  was  rendered  in  favor  of  the  plaintiff  for  tiit 
amount  sued  for,  and  judgment  was  entered  in  aocordanoe  witb 
the  verdict^  from  which  this  appeal  is  taken.    There  are  sontf 


B.  1900.3      Hall  v.  Union  Cxntral  Life  Ins.  Co.  845 

^nfy-one  assignments  al  error  eet  iorth  in  appellant's  brief, 

5  most  of  vhich  atre  discuBBable  binder  the  second  and  third 

ngnments^  uriz.,  that  the  court  «rred  in  denying  the  motion  of 

pellant  for  notisnit^  and  that  the  court  erred  in  denying  the 

>tioxi  of  appellant  in  the  challenge  to  the  whole  evidence,  and 

not  taking  the  oaee  frootti  the  jury.    The  substance  of  these 

jections  i:nigfat  haii^  been  raised  on  error  alleged  in  allowing 

Gcympetevfc  testiiiiony^    It  ib  contended  by  the  appelant  that 

^fendanf  8  ehallenge  to  the  sufficiency  of  tiie  testimony  ought 

>  hA'^v^  been  tastained,  fer  the  xeason  that  there  was  no  testi- 

lony  that  the  deceased  had  complied  with  the  provisions  and 

inditions  of  the  policy^  the  only  testimony  introduced  being 

ecl&iratioiis  and  lEidniisfiiong  of  one  John  Doser^  who,  it  is  ad* 

Kitted  by  the  appellant^  had  formerly  been  a  district  agent  for 

be  ai>;)ellaBty  and  who,  it  is  maintained  by  the  respondent, 

ras  the  agent  at  the  time  the  declarations  were  made.    Many 

mthorities  are  cited  by  the  appellant  to  sustain  the  proposition 

iiat  the  admissions  <rf  a  discharged  agent  are  not  competent 

mAenoe  to  bind  sudi  agenf s  former  principal.    Conceding,  for 

the  piirj>o6e  ®^*  of  this  investigation,  the  correctness  of  the 

Tu\e  contended  for,  the  cases  are  not  applicable  to  the  facta 

ptoven  in  this  case,  aa  determined  by  the  jury*    As  to  the 

eidfttence  of  Doser^is  agency>  the  plaintiff  showed  his  ^point- 

me&t  by  the  company,  and  there  was  no  proof  that  such  agency 

had  been  revoked,    IJndtf  the  rule  that  where  an  agency  is 

shown  to  eriat,  it  will  be  presumed  to  continue  tmtil  the  con- 

teary  ia  proved,  it  must  be  eondudad  that  Boser  waa  the  agent 

of  the   oompaay  at  the   time   these  alle^d-admiesions  were 

made.     His  fitst  appointment  was  made  in  December,  189  6^ 

and  waa  te  continuie  for  ten  years,  nuiless  terminated  by  service 

oi  notice  upon  him  by  the  company.    If  there  is  anything  in 

the  proof  that  would  indicate  that  he  had  been  removed,  it 

would  be  his  seeond  appoiaitment^  in  December,  1898,  where  he 

1VVIA  appdnled  by  P.  F.  Loavy,  general  agent  of  the  Union 

Gentiai  liLfe  Inuusanoe  Comfiaiiy;  aad  it  is  not  shown  that  this 

Appointment  was  revoked  ^ior  to  the  time  the  alleged  declara- 

tioint  were  made*    We  think  eufficient  evidence  went  to  the 

}1Q7  to  auataia  the  verdict  on  that  ground.    In  any  event,  tlie 

tegtimony  aiiowa  that  the  company  held  him  out  as  an  agent, 

and  it  is  bound  by  his  acts. 

But  it  IB  contended  by  the  appellant  that  these  admissions, 
il  made,  were  not  of  the  res  gestae,  were  not  within  the  scope 
of  tbs  agenf  a  authority^  and  were  mere  hearsay,  and  many 
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oases  are  dted  in  support  of  fhe  conientioii  fliat  the  admisBioii 
of  an  agent  must  be  made  at  the  time  of  the  oontract  We  i» 
not  think  these  cases  are  applicable  to  the  case  at  bar.  Doki^i 
admissions  weie  not  with  reference  to  the  making  or  effect  of 
any  contract,  bnt  with  relation  to  the  payment  of  the  prefflinim 
during  the  decedent's  lifetime.  Under  the  contract  it  vas  hk 
duty  to  collect  and  pay  to  the  company  these  identical  praDimni 
Under  such  circumstances  an  admission  in  relation  ta  sodi  ool* 
lections  ^*  would  be  within  the  scope  of  his  dnties  as  agent, 
and  the  evidence  was  competent  to  bind  the  principal:  Wri^t 
V.  Stewart,  19  Wash.  179,  68  Pac  1080. 

It  is  true  that  under  the  conditions  of  the  contract  betvees 
P.  F.  Leavy,  who  was  the  general  agent  of  the  ccnmpany,  aal 
Doser,  it  is  provided  that  ^although  the  said  John  IXoser  sfaaD 
be  styled  and  addressed  as  agent  for  said  company,  it  is  M 
distinctly  understood  to  be  the  purpOTt  and  intent  of  fliii 
agreement  that  he  shall  be  the  agent  of  said  P.  F.  Leavy  slooe^ 
and  that  no  liability  is  hereby  created  against  aaid  companj, 
nor  shall  said  John  Doser,  party  of  the  second  pert,  create  asy 
such  liability.*'  It  would  seem  that  comment  upon  such  a 
stipulation  in  an  agreanent  were  unnecessary.  It  is  too  late 
in  the  history  of  jurisprudence,  if  such  time  ever  existed,  i» 
allow  corporations  or  individuals  to  escape  their  honest  liabili- 
ties by  secret  understandings  between  principals  and  agenti 
of  which  the  public  has,  and  can  havet,  no  knowledga  Under 
this  contract,  which  provides  that  Doeer  shall  work  for  flie  cob- 
pany,  although  he  was  to  be  the  agent  of  Leavy  only,  he  if 
clothed  with  authority  not  only  to  solicit  and  i»txnire  persfna 
to  insure  with  said  company,  but  to  collect  and  pay  over  the 
premiums  to  the  agent  of  the  company;  and  the  company  can- 
not escape  its  responsibilitieB  when  he  does  collect  them  from 
his  patrons  and  fails  to  turn  them  over  to  the  company:  Haii 
V.  Niagara  Fire  Ins.  Co.,  9  Wash.  680,  88  Pac  813. 

Another  question  involved  raises  the  question  cdF  limitatioB 
of  the  commencement  of  the  action.  The  policy  pnovides  HA 
the  action  shall  be  commenced  within  a  year  from  the  death  ol 
the  insured.  The  death  of  the  insured  occurred  on  October  27, 
1897,  and  the  action  was  not  commenced  until  June  13,  1899, 
and  it  is  contended  by  the  respondent  that  the  action  is  baned. 
But  the  testimony  ^^"^  shows  that  the  respondent  was  attempt- 
ing to  get  her  policy  paid  without  the  expense  of  a  lawsuit; 
that  she  was  told  by  Mr.  Newbegin,  who  was  then  the  geneni 
agent  of  the  company,  that  the  money  would  be  paid  if  it  wai 
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and  that  the  payments  had  heen  made^  and  that  it  was  best  to 
lit  until  Mr.  Doser,  whom  it  was  claimed  the  payments  had 
en  made  to^  and  to  whom  the  testimony  shows  the  payments 
»re  actually  made^  returned  from  the  Klondike  country.  On 
is  proposition  the  evidence  is  conclusive  and  undisputed  that 
e  respondent  was  led  by  tiiese  representations  on  tiie  part  of 
e  agent  of  the  company  to  wait  until  after  the  year  had 
pired.  It  is  insisted,  however,  by  the  appellant  that^even  if 
at  be  true,  the  lengtti  of  time  was  unreasonable.  But  that 
atter  was  submitted  by  the  court  to  the  jury,,  by  their  verdict 
ey  have  found  that  it  was  not  unreasonable,  and  tiie  court 
nnot,  as  a  matter  of  law,  under  all  the  circumstances  of  the 
88,  say  that  ii  was. 

Many  objections  to  the  instructions  of  the  court  are  made, 
td  error  is  based  upon  the  refusal  of  the  court  to  grant  the 
structions  asked  for ;  but  we  think  the  court  gave  insixuctions 
at  were  applicable  to  the  pleadings  and  circumstances  proven 
>on  the  trial,  that  the  law  was  properly  given  to  the  jury, 
id  that,  without  particularly  traversing  them,  the  instructions 
ked  by  the  appellant,  and  which  were  mostly  based  upon  the 
leory  of  the  case  which  we  have  been  discussing,  were  properly 
fused. 

It  is  insisted  that  the  court  erred  in  giving  certain  oral  in* 
ructions  after  the  request  to  have  the  jury  charged  by  written 
istructions.  In  answer  to  this  assignment  it  is  sufficient  to 
ly  that  it  does  not  appear  from  the  record  that  any  oral  in- 
ructions  were  given  by  the  court. 

There  is  also  an  assignment  to  the  effect  that  the  court  erred 
i  overruling  a  demurrer  to  the  respondent's  complaint,  ®** 
at  from  the  record  we  are  unable  to  discover  that  any  demurrer 
>  the  complaint  was  interposed. 

There  seems  to  be  no  meritorious  defense  to  this  action,  and 
0  prejudicial  error  of  law  having  occurred,  the  judgment  will 
e  afiSnned. 

Anders,  Beavis,  FuUerton,  and  White,  JJ.,  concur. 

IN3URAN0B— AGENT.— Where  an  insurance  company  has  ap- 
ointed  an  agent,  parties  dealing  with  him  have  a  right  to  rely 
|K>n  the  fact  of  a  continuance  of  his  authority  until  Informed  of 
^  revocation:  Wilson  v.  Commercial  etc.  Assur.  Co.,  61  S.  C. 
40,  S4  Am.  8t   Rep.  700,  29  8.  E.  245. 

IN8UBANCE.-ON  THE  ADMISSIBILITY  against  Insurance 
ompanles  of  declarations  and  admissions  of,  and  conversations 
>rith,  their  agents,  see  Sandford  v.  Orient  Ins.  Co.,  174  Mass.  416, 
&  Am.  2St  Bep.  358,  54  N.  E.  883;  Graham  v.  Fire  Ins.  Co.,  48 
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that  the  contract  was  delivered  on  the  condition  set  out  in  ihe 
answer,  whereas,  it  is  said,  the  court  should  have  instmcted  the 
jury  that  they  could  not  find  for  the  respondent  unless  they 
found  by  clear  and  convincing  proof  that  the  contract  was  bo 
conditionally  delivered.  Conceding  the  law  to  be  as  the  ap- 
pellant here  contends,  there  are  two  reasons  why  the  objection 
cannot  ^^  avail  him.  No  excepticm  was  taken  by  him  to 
this  part  of  the  charge  of  the  court;  and  an  inspection  of  6& 
record  shows  that  the  charge  was  given  in  this  form  at  his 
xequest 

Lastly,  it  is  insisted  that  tlie  verdict  of  the  jury  is  contmj 
to  the  evidence.  On  this  branch  of  the  case  tiie  appellant 
argues  that  a  conditional  delivery  of  tiie  contract  is  not  shovn 
by  even  a  preponderance  of  the  evidence,  when  nothing  ka 
than  clear  and  convincing  proof  is  sufficient^  On  which  side  the 
evidence  preponderated  was  a  question  for  the  jury,  and  this 
court,  as  we  have  repeatedly  held,  will  not  weigh  the  evid^ce 
for  the  purpose  of  determining  whether  or  not  the  juiy  arhred 
at  a  correct  conclusion.  We  will  do  no  more  than  examine 
the  record,  and,  if  we  find  some  substantial  evidence  support- 
ing the  verdict,  will  not  disturb  the  jury's  finding.  Whethff 
the  jury  should  have  been  instructed  to  find  for  the  respondent 
on  a  preponderance  of  the  evidence,  or  on  clear  and  convincing 
proof,  was  a  question  of  law,  which  the  appellant  should  have 
raised  at  the  trial  in  the  court  below  before  the  cause  was  snb- 
mitted  to  the  oonsideration  of  the  jury.  By  requesting,  as  he 
didvthat  the  jury  be  instructed  that  they  might  find  on  this 
issue  on  a  preponderance  of  the  evidence,  flie  appellant  waived 
his  right  to  predicate  error  thereon,  either  on  a  motion  for  i 
new  trial,  or  on  appeal  to  this  court. 

The  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Beavia^  J.,  ooneor. 


CONTRACT.— PAROL  BVIDBNCS}  IS  ADMISSIBLB  to  ilioV 
whether  a  paper  ever  became  a  contract,  or  to  show  that  a  ooi- 
tract  never  had  a  valid  existence.  Ajid  there  may  be  an  oni 
agreement  which  constitutes  a  condition  on  which  the  perfomiaBct 
of  a  written  agreement  la  to  depend:  See  the  monographic  wM 
to  Harris  v.  Murphy,  66  Am.  St  Rep.  661,  664.  On  parol  evidence 
to  prove  the  conditional  delivery  of  a  writing,  see  McFariasd  ^ 
Bikes,  54  Conn.  260^  I  Am.  St  Rep.  111«  7  Aa  40& 
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OHAMBEBLAIN  t.  PBUDENTIAL  INSUBANOB  COM- 
PANY OF  AMEBIOA. 

[109  wis.  4,  86  N.  W.  128.] 

UFB  INSUEANOB-WHEN  COMPLETE— BBPRBSBNTA- 
HON  OF  AGENT.— If  the  application  for  life  Insurance  stipulates: 
that  the  insured  Incurs  no  liability  until  the  policy  is  issued  and. 
delivered,  th^e  can  be  no  recoY^7  In  the  absence  of  such  Issu- 
ing and  delivery,  though  the  first  premium  Is  paid,  and  the  agent: 
who  solicited  the  Insurance  assured  the  applicant  that  it  would' 
go  into  effect  at  once. 

LIFE  INSURANCE— WRITTEN  CONTRACT  OF.  CAN- 
NOT BE  VARIED  BT  PAROL.— A  written  contract  of  life  Insur- 
ance, which  Is  not  to  go  into  effect  until  the  application  has  been 
accepted,  and  a  policy  Issued  and  delivered,  cannot  be  varied  by 
parol  evidence  that  the  insurance  agent  told  the  applicant  that 
the  insurance  would  go  into  effect  at  once. 

LIFE  INSURANCE-ACTION— EVIDENCE  OF  TRANSAC- 
TION WITH  DECEASED  PERSON— ADMISSIBILITY.— Under 
a  statute  which  excludes  the  testimony  of  a  party  as  to  transac- 
tions personally  had  with  a  deceased  person,  when  the  opiK>site 
party  "sustains  his  liability"  from,  through,  or  under  such  deceased 
person,  the  wife  of  a  deceased  person  may,  in  an  action  by  her 
upon  an  alleged  contract  of  life  Insurance  made  with  him,  tes- 
tify as  to  a  conversation  between  him  and  the  agent  of  the  in- 
surance company,  because  the  company  does  not  sustain  Its  lia- 
bility, *^roni,  through,  or  under"  the  insured. 

Action  on  an  alleged  oral  contract  of  life  insurance.  The 
transaction  was  had  between  the  defendant  company^  and  one 
H.  C.  Chamberlain,  on  April  25, 1899.  Chamberlain  consented 
to  take  five  hundred  dollars  insurance  on  his  life,  at  a  premium 
of  thirty-five  cents  per  week.  He  signed  a  printed  blank  appli* 
cation,  filled  out  by  the  agent,  handed  it  back  to  the  latter  with- 
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out  reading  it,  and  paid  him  tlurty-five  cents.  This  tpplicatia 
contained  the  following  daiue :  '^I  further  agree  that  no  obligi- 
tion  shall  exist  against  said  company  on  acconnt  of  this  appliio* 
tion  although  I  may  have  paid  premiums  thereon,  unl^  said 
company  shall  issue  a  policy  in  pursuance  thereof,  and  the  urn 
is  delivered  to  me."  The  agent  gave  a  receipt,  conforming  viHb 
this  clause,  for  the  thirty-fi^e  cents,  and  said  in  substance  M 
the  insurance  would  go  into  effect  at  once.  Most  of  the  cob- 
▼ersation  between  the  agent  and  Chamberlain  was  had  in  b 
presence  of  tiie  plaintil!^  the  lattei^s  wife  On  the  eiening  d 
the  same  day,  a  physician  asked  some  questions  as  to  Chambs- 
Iain's  health,  and  filled  in  the  answers  given  upon  the  pbj- 
sician's  blank,  which  was  signed  by  the  physician  and  Chamlis^ 
lain.  The  application  was  forwarded  to  the  company,  but » 
policy  was  ever  issued,  because  the  company  was  dissatisSei 
with  one  of  the  physician's  answers.  Chamberlain  was  afifr 
dentally  killed  in  a  rsulway  accident  on  May  2,  18^.  Tk 
company,  after  notice  of  death,  denied  liability,  because  1h 
application  had  never  been  acted  upon  and  no  policy  had  baa 
iesuedy  and  this  action  was  brought.  Hie  defoidant  paid  tk 
thirty-five  cents  into  court  A  verdict  for  five  hundred  dofliii 
and  interest  was  directed  f <^  the  plaintiff,  and  the  defendflt 
appealed* 

McElroy  ft  Eschweiler,  Van  Dyke  ft  Van  Dyke  ft  Carter^d 
W.  D.  Van  Dyke,  for  the  appellant 

Quarles,  Spenoe  ft  Quarks  and  W.  0.  QwudeB^  for  iba  » 
spondent 

^  WINSLOW,  J.  While  tins  was  in  form  n&  action  to  esbl 
lish  and  enforce  an  oral  contract  of  life  insurance,  it  wasi 
fact  an  attempt  to  alter  the  terms  of  a  written  contract  Ij 
parol  evidence.  That  the  application  of  Chamberlain,  and  ft 
receipt  given  by  the  agent  of  the  defendant,  constituted  i 
written  contract  which  was  certain  in  its  terms,  cannot  i 
doubted.  This  contract,  in  substance,  was  that,  if  the  cos 
pany  accepted  the  application  and  nsued  a  policy  thaetf 
Chamberlain  was  to  be  insured  in  the  sum  of  five  hundred  H 
lars  thereby,  and  the  thirty-five  cents  would  constitute  the  fe 
week's  premium;  but,  if  the  applicati<m  was  not  accepted,  th 
the  company  incurred  no  obligation.  There  was  no  frt> 
claimed  or  proven.  The  most  that  was  claimed  was  tb 
Chamberlain  did  not  read  either  the  application  or  file  reoeiji 
and  that  the  agent  said  that  the  insurance  would  go  into  dfo 
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i  onoe.  Bat  parties  cannot  thus  escape  the  effect  of  written 
mtiacts.  Chamberlain  could  read^  and  he  was  clearly  gnilly 
t  negligence  in  not  ascertaining  what  agreements  the  written 
apers  contained^  and  neither  he  nor  those  claiming  nnder  him 
m  escape  the  effects  of  that  negligence.  The  written  contract 
i  binding  and  mnst  control.  If^  under  the  circumstances  dis- 
osed  here,  written  contracts  could  be  set  aside^  they  would  be 
f  little  value:  Dowagiac  Mfg,  Co.  v.  Schroeder,  108  Wis.  109, 
I N.  W.  14,  Nor  is  there  room  to  say  that  the  evidence  tended 
>  prove  an  oral  contract  of  present  insurance  in  consideration 
I  thirty-five  cents  paid,  in  addition  to  the  application  for  a 
ritten  policy  of  insurance.  There  ®  was  but  one  amount  of 
lirty-five  cents  paid,  and  that,  as  the  receipt  states,  was  paid 
tt  account  of  the  application  for  the  written  policy  of  insurance, 
ieing  80  paid  and  applied  by  the  parties,  it  manifestly  could  not 
»rve  as  a  consideration  for  the  separate  oral  contract;  so  the 
ral  contract)  even  if  made,  would  be  without  consideration  to 
ipport  it. 

The  case  of  Mathers  v.  TTnion  etc.  Assn.,  78  Wis.  588,  47  N. 
r.  1130y  was  relied  on  by  respondent  as  supporting  the  recovery 
1  this  case,  and  it  seems  probable  that  the  direction  of  the 
srdict  in  this  case  was  based  upon  that  decision.  The  facts 
i  that  case  were  somewhat  different  from  those  now  before  us, 
it  it  must,  in  fairness,  be  admitted  that  some  things  said  in 
ie  opinion  tend  to  justify  the  ruling  of  the  trial  court  in  this 
lae.  Careful  consideration,  however,  brings  us  to  the  con- 
usion  that,  so  far  as  the  decision  in  that  case  conflicts  with 
le  conclusions  now  reached,  it  must  be  considered  as  overruled. 
The  plaintiff  was  allowed  to  testify,  against  objection  and  ez« 
option,  to  the  conversation  between  her  husband  and  the  agent 
t  the  defendant,  and  this  ruling  is  now  assigned  as  error.  The 
l)jection  made  was  that  the  testimony  was  inadmissible  under 
^on  4069  of  the  Statutes  of  1898,  which  excludes  testimony 
t  a  party  as  to  transactions  personally  had  with  a  deceased  per* 
m  when  the  opposite  party  ^'sustains  his  liability''  from, 
irough,  or  under  such  deceased  person.  The  question  is, 
^oes  the  insurance  company,  in  any  sense,  sustain  its  liability 
bom,  through,  or  under''  Chamberlain?  We  do  not  see  how 
le  question  can  be  answered  in  the  afiOrmative.  It  is  true  that 
le  insurance  company  was  dealing  with  Chamberlain  in  the 
^ansaction,  but  it  was  the  opposite  party  in  the  deaL  It  sus- 
»ned  its  Uability,  if  any,  through  its  contract  with  Chamber- 
tin,  but  in  no  reasonable  meaning  of  words  through  or  under 
hamberlain.    We- perceive  no  error  in  the  ruling. 
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By  Ae  Cooii.    Judgment  lev^rsed,  and  action  lemanded  for 
a  new  thaL 


WHEN  A  OOMTRAGT  OP  INSURANCE  IS  GOMPLETB  h  fti 
■object  of  the  monographic  note  to  New  Toric  Life  Int.  Go.  ?. 
Babcock,  09  Am.  St.  Rep.  143-163.  Actual  dellyery  ol  the  poU^ 
\B  not  esBential  to  its  yalidity,  unless  expressly  made  so  by  ths 
terms  of  the  contract:  New  York  Life  Ins.  Oow  ▼•  Babcock.  IM 
Ga.  er,  68  Am.  8t  Rep.  134^  ao  S.  EL  27S. 


BAIJIC  T.  BATJIC. 

tlOa  Wta  47,  86  N.  W.  121] 

HUSBAND  AND  WIFE-REPARATION  AGBinDflR^ 
An  oral  contract  between  a  husband  and  wlfe^  wfthout  ths  lri» 
▼entlon  of  a  trustee,  to  separata  and  live  apart,  ia  abootntdy  wt^ 
aa  against  the  legislatiTo  policy  of  the  state. 

HUSBAND  AND  WIFB-H3BPARATI0N  AGBBBlfEin- 
CONSIDERATION.— An  agreement  by  a  husband  to  assigB  bsV' 
ance  policies  to  bis  wife  for  no  other  consideration  than  a  cow- 
aant  on  her  part  to  IIto  separate  and  apart  from  him  is  widiori 
a  valid  consideration  and  will  not  be  enforced,  Ukcngt  it  has  bed 
partially  executed. 

HUSBAND  AND  WIPB-SEPARATION  AORSEMS!!!- 
AOTION  AS  TO  SEPARATE  ESTATE.— If  a  husband  acrea 
to  assign  insurance  policies  to  his  wife  In  eonalderatioB  «f  kc 
separating  and!  living  apart  from  him,  an  action  by  her  to  enftvn 
the  assignment  is  not  an  action  regarding  her  aeparate  «M 
where  she  has  no  pK^;»erty. 

Action  by  a  wife  against  her  husband  and  an  Insursnos  vat 
pany.  The  husband  and  wife  had  agreed  to  live  separate  aai 
apart,  the  husband  agreeing^  in  oonsideiation  of  his  wife^i  li^ 
ing  aeparate  and  apart  from  him,  to  make  an  absolute  vi 
nnconditional  assignment  to  her  of  certain  insurance  poiiM 
AsBignments  were  executed,  but  the  husband  reserved  the  pow 
to  make  choice  of  any  tontine  options  granted  nnder  tbe  cot* 
ditions  of  the  policies.  Upon  learning  this  the  wife  bron^ 
her  action,  asking  that  the  assignmeniB  be  adjudged  to  te 
absolnte,  and  to  vest  the  beneficial  interest  in  them  in  her.  Tte 
complaint  was  demurred  to  on  the  ground  that  the  plaintiff  W 
no  legal  capadly  to  sne,  and  that  it  did  not  state  facts  snfficitiDt 
to  constitute  a  cause  of  action.  The  demurrer  was  overrnW 
and  tbe  defendant  appealed* 
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Tnmer,  Pease  &  Torner  and  J.  H.  Turner,  far  the  appellant 
Bloodgoody  Kemper  ft  Bloodgood,  for  the  respondent 

■®  BABDEEN,  J.  Counsel  for  the  respondent  have  relieved 
hb  of  any  doubt  as  to  the  ultimate  purpose  of  this  action.  In 
their  brief  they  say^  '^Thie  is  an  action  to  reform  a  contract 
already  made  so  that  it  will  express  the  true  meaning  and  ^^ 
intent  of  the  parties,  which,  by  mistake  and  inadvertence,  it 
failed  to  do.''  The  contract  set  out  in  the  complaint  is  an 
oral  one  between  wife  and  husband,  to  live  separate  and  apart 
The  wife  agrees  to  nothing  beyond  the  mere  fact  of  separation. 
As  a  part  of  said  agreement,  the  husband  agrees  to  contribute 
money  for  the  support  of  his  wife  and  children.  This  he  was 
legally  bound  to  do  without  any  agreement  Another  part  of 
the  hufiband's  agreement  was  to  make  an  absolute  and  uncon- 
ditional assignment  of  certain  insurance  policies  on  his  life. 
This,  it  appears,  he  has  failed  to  do,  and  it  is  this  part  of  the 
agreement  which  is  sought  to  be  enforced  in  this  action.  Al- 
though not  distinctly  so  alleged,  the  plain  inference  is  tiiat  the 
|)artie8  were  then  living  together  as  man  and  wife.  The  ques- 
tion is  fairly  presented  for  the  first  time  in  this  court  whether, 
imder  the  circumstances  stated,  an  oral  contract  between  hus- 
band and  wife,  without  the  intervention  of  a  trustee,  to  separate 
and  live  apart,  will  be  enforced. 

An  attempt  is  made  to  separate  the  agreement  to  assign  the 
insurance  policies  from  the  other  branches  of  the  contract,  the 
theory  being  that  because  section  2347  of  the  Statutes  of  1898 
permita  a  husband  to  assign  a  policy  of  insurance  to  his  wife, 
the  imperfect  execution  of  such  assignment  may  be  corrected 
and  enforced  in  a  suit  by  the  wife.  This  statute,  however,  has 
no  application  to  the  question.  We  must  go  back  to  the  original 
contract  On  the  one  side,  the  wife's  only  agreement  is  to 
separate  and  live  apart  from  her  husband.  In  consideration 
thereof,  the  husband  agrees  to  contribute  to  her  support  and 
the  support  of  their  children,  and  to  assign  the  insurance 
policies  by  an  absolute  assignment  He  fails  to  carry  out  this 
agreement  Will  it  be  enforced  ?  In  opposition  to  its  enforce- 
ment it  is  said  fiiat  it  is  without  consideration  and  is  void  as 
against  public  policy. 

No  similar  question  has  been  decisively  considered  by  this 
court  The  nearest  approach  to  it  is  tl:^  case  of  Bolette  v. 
"*  Bdotte,  1  Pinn.  870,  40  Am.  Dec.  782,  which  was  an  action 
brought  by  the  husband  against  his  wife  and  the  trustee  mutual- 
ly chosen,  to  set  aside  the  deed  of  separation,  and  a  bond  and 
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mortgage  to  seeing  it  given  by  &e  hiisband  to  the  trnstee.  The 
latter  contained  provieions  requiring  the  husband  to  paj  the 
wife  an  annuity  quarterly.  The  husband  claimed  that  the  deed, 
bond,  and  mortgage  were  without  any  sufficient  consideTaticHiy 
and  were  void  as  being  contrary  to  the  policy  of  the  law  in  rda- 
tion  to  marriage,  and  against  the  interest,  order,  and  happineB 
of  society.  The  complaint  showed  that  the  parties  had  bea 
living  apart  for  some  time  when  the  deed  and  other  papen  weie 
executed.  In  discussing  the  situation  the  court  used  the  follow- 
ing language :  ''The  deed  herein  set  forth  is  not  a  deed  tw  tb 
separation  of  the  plaintiff  and  his  wife,  and  which,  as  sndi, 
would  have  been  obnoxious  to  many  of  the  authorities  cited  \(j 
the  counsel  for  the  complainant,  but  is  a  deed  for  the  separate 
maintenance  of  the  wife  made  and  entered  into  many  yean 
after  the  separation  had  taken  place.**  The  ultimate  conclnaoa 
was  that  deeds  of  this  kind  were  allowable  and  would  be  soi- 
tained  by  the  court.  This  decision  simply  goes  to  the  extent 
of  holding  that  after  a  separation  has  taken  place  the  court  will 
uphold  a  written  agreement  of  separation  and  for  the  wife'i 
aupport,  when  made  through  the  interrention  of  a  trustee. 

When  we  come  to  consider  the  literature  on  this  subject  and 
review  the  multitude  of  cases  in  which  it  has  been  oousidered, 
we  are  struck  at  once  with  the  lack  of  harmony  of  opinion,  and 
with  the  diversity  of  decisions.  This  may  be  accounted  for  ia 
a  measure  by  the  want  of  imiformity  in  the  laws  regulating 
the  marriage  status.  In  England  the  imwritten  law  did  not 
permit  the  courts  to  dissolve  a  marriage  or  separate  the  partiea 
on  their  consent  or  by  confession  of  one  of  them.  An  act  of 
parliament  carefully  pointed  out  for  what  causes  separatiooi 
might  judicially  be  permitted.  **  Yet,  by  what  Mr.  Bishop 
tenuis  as  '^one  of  the  most  marvelous  judicial  somersaults  ever 
witnessed  in  any  country,^'  the  English  courts  now  permit  the 
parties  to  mutually  agree  to  a  separation  either  identical  with 
or  differing  from  the  judicial  one,  as  they  may  prefer,  pro- 
ceeding on  a  cause  which  the  law  allows  or  forbids,  or  on  no 
cause,  and  will  enforce  specific  perfonnance:  1  Bishop  on  Ha^ 
riage.  Divorce  and  Separation,  sees.  1283,  1264.  The  binding 
nature  of  this  sort  of  bargains  seems  to  have  been  placed  upon 
the  ground  that  the  law  gave  tjie  wife  the  power  to  bring,  to  de- 
fend, and  to  settle  divorce  suits,  and,  therefore^  she  can  make 
an  agreement  whereby  such  a  suit  is  avoided*  This  se^na  to 
be  in  utter  defiance  of  the  law  which  has  existed  from  the 
earliest  timea^  forbidding  the  courts  from  upholding  or  sanctico" 
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Dg  separatioii,  in  pais  or  in  court,  except  npon  proof  of  grounds 
^gallj  defined  and  declared  sofiScient.  This  change  of  law  is 
UBtified  npon  the  groand  that  pnhlic  opinion  had  changed  as 
o  the  question  of  public  policy  inyolved,  and  which  was  by  the 
adges  considered  a  sufScient  justification  for  them  to  change 
he  law:  Besant  t.  Wood,  12  CIl  Div.  605-620.  In  this  country 
nch  a  complete  OTertuming  of  settled  rules  can  never  be  justi- 
ledy  except  in  obedience  to  legislative  enactment.  Our  ideas 
f  ''public  policy^'  are  such  as  may  be  gathered  from  the  con- 
titation  and  the  laws  and  the  course  of  administration  and 
ficision.  When  the  will  of  the  people  has  become  crystallized 
nto  legislative  enactment,  and  a  given  subject  has  been  sur- 
ofonded  by  regulations,  limitations,  and  restrictions,  the  courts 
re  bound  to  consider  them  as  indicating  a  definite  policy,  and 
0  yield  obedience  thereto.  In  the  practical  administration  of 
ostioe,  the  expressed  will  of  the  people  overrides  and  controls 
he  individual  opinions  of  judges,  and  finds  expression  in  de- 
isions  in  harmony  therewith.  Any  other  course  would  be 
evolutionary  and  in  opposition  to  the  spirit  of  our  form  of 
lovemment. 

In  the  different  states  the  laws  regulating  the  marriage  ^^ 
tatus  are  so  diverse  that,  before  giving  credit  or  weight  to  a 
udicial  decision  thereunder,  it  becomes  quite  essential  to  ascer- 
ain  the  legislative  policy  which  finds  expression  in  the  laws 
naoted.  Hence,  the  citation  of  decisions  from  other  states  is 
»f'no  helpful  value  unless  it  can  be  said  that  their  legal  policy 
B  in  harmony  with  our  own.  In  England,  in  former  times, 
md  in  most  of  the  states,  as  well  as  our  own,  the  doctrine  is 
^cognized  that  there  are  always  three  parties  to  a  marriage 
ontraet — ^the  husband,  the  wife,  and  the  state.  The  reason  is 
hat  the  state  has  a  special  interest  in  each  individual  marriage, 
md  permits  its  dissolution  only  in  those  circumstances  and 
iases  wherein  it  deems  the  public  interest  will  not  be  thereby 
mpaired:  1  Bishop  on  Marriage,  Divorce,  and  Separation,  sec 
r2.  By  reason  of  this  special  interest^  stringent  laws  have  been 
macted,  prescribing  the  terms  and  conditions  upon  which  a 
narriage  may  be  contracted,  and  regulating  with  equal  strict- 
ness t^  means  and  grounds  of  its  dissolution.  Prima  facie, 
therefore,  eacn  particular  marriage  is  beneficial  to  the  public, 
9ach  divorce  prejudicial  From  this  arises  the  rule  of  law 
khat  agreements  promotive  of  marriage  are  valid,  and  those  in 
lid  of  separation  and  divorce  are  void.  There  can  never  be  a 
livorce  by  agreement  or  consent  of  parties.  Without  dissent^ 
(he  courts  unite  in  condemning  all  applications  for  a  dissolu* 
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tion  of  the  marriage  where  there  is  a  aa^^gestion  of  ooDhsod. 
In  harmony  with  the  idea  that  circumataneea  might  arise  d^^ 
ing  cohabitation  rendering  it  unfit  or  impossible  for  the  partiei 
to  continue  together  in  the  close  relation  of  man  and  wife,  tbe 
legislature  has  seen  fit  to  mention  certain  grounds  upon  vhidb 
a  separation  from  bed  and  board  may  be  adjudged.  With  tho 
wisdom  of  this  legislation  we  are  not  concerned.  We  must 
accept  it  as  the  will  of  the  people,  and  administer  it  aocndisg 
to  its  spirit  and  letter.  The  fact  that  such  legislation  is  to  be 
found  on  our  statute  books  is  a  strong  reason  for  saying  tbit 
it  was  the  legislative  purpose  that  only  such  separation  shsU 
be  recognized  ^^  as  has  received  judicial  sanction.  It  being 
universally  conceded  that  an  absolute  divorce  will  not  be 
granted  upon  consent  or  agreement  of  the  parties,  there  woold 
seem  to  be  equally  as  strong  reason  for  holding  that  an  agree- 
ment for  Beparation,  which  is  the  equivalent  of  a  limited  di- 
vorce, should  not  be  recognized.  In  other  words,  it  is  for  ibe 
courts,  and  not  tiie  parties,  to  determine  whether  proper  groondi 
for  a  separation  exist  or  not  To  uphold  such  agreementi  sob- 
stitutes  the  will  of  the  parties  for  the  judgment  of  the  judidil 
tribunal  established  by  law  to  decide  such  questions.  We  need 
not  turn  to  other  states  for  precedents.  The  question  tans 
upon  the  legal  policy  of  this  state,  as  evidenced  by  legislatiie 
enactments.  An  agreement  for  voluntary  separation  is  dv* 
tinctly  against  such  policy,  and  for  that  reason  must  be  held  to 
be  absolutely  void. 

The  agreement  in  question  was  oral,  and  but  partially  ex- 
ecuted.  The  usual  form  of  such  bargains  is  by  a  deed  betveei 
the  husband,  the  wife,  and  a  third  person  acting  as  her  trustee: 
1  Bishop  on  Marriage,  Divorce,  and  Separation,  sec.  1286.  We 
need  not  inquire  whether  under  our  statute  the  interventki 
of  a  trustee  is  necessary  or  not  Admitting,  as  has  been  bdd 
in  some  jurisdictions  (Dutton  v.  Dutton,  30  Ind.  452),  thsti 
parol  agreement  fully  executed  would  be  recognized  in  eqniti, 
still  that  rule  does  not  apply  here.  This  action  is  to  enfoitt 
the  specific  performance  of  a  portion  of  the  original  agree* 
ment — ^an  agreement  having  no  consideration,  so  far  as  the  hii»* 
band  is  concerned,  further  than  a  present  covenant  on  the  pait 
of  the  wife  to  separate.  Such  an  agreement^  we  must  hold,  if 
contrary  to  the  legal  policy  of  this  state,  and  will  not  be  cfr 
forced.  It  implied  a  direct  renunciation  of  stipulated  duties- 
a  dereliction  of  those  mutual  oflSces  which  the  parties  are  not 
at  liberty  to  desert  by  agreement  between  themselves.  It  sub- 
stituted the  wiU  of  the  parties  for  the  judgment  of  the  oonx^ 
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and  involved  lihe  assumption  of  a  false  character  in  both  partiesi 
contrary  to  ^  the  marriage  contract  and  snbversive  of  the  in* 
tereets  of  aociely*  The  reason  given  by  the  chancellor  in  Bogers 
V.  Sogers,  4  Paige,  516,  27  Am.  Dec.  84,  meets  our  approval^ 
when  applied  to  the  case  before  n&  When  an  agreement  has 
been  made  after  separation  in  sach  a  way  that  it  may  be  en- 
forced, 88  in  Bolette  v.  Bolette,  1  Finn.  370,  40  Am.  Dec.  78% 
the  law  tolerates  it,  but  will  not  regard  it  with  favor. 

The  assertion!  that  this  is  a  suit  regarding  the  separate  prop- 
erty of  the  wife  cannot  be  recognized.  It  affirmatively  appeara 
in  the  complaint  that  she  had  no  property,  but  was  dependent 
npon  her  own  exertions  and  the  help  of  relatives.  It  is  to  make 
these  insurance  policies  a  part  of  her  separate  property  that 
this  suit  is  brought  To  do  so,  she  must  revert  to  the  original 
contract,  which,  as  we  have  seen,  has  no  bindmg  force. 

By  the  Court  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  sustain  the  de^ 
murrer,  and  for  further  proceedings  according  to  law. 

Afre«m«nt0  Baspeotliiir  the  Jdvinm  Separata  and  Apart  of  HiuibaaA 

and  Wlfe-^helr  VaUdlty  and  Bffeot.* 

OawhraeU^  OmeraUy,  Between  Hueltand  and  'Wife.—lt  Is  well  ondeiw 
stood  that  a  husband  and  wife  were  incapable,  as  a  rulCt  of  con* 
tractlng  with  each  other  at  the  common  law:  Hendricks  v.  Isaacs^ 
117  N.  Y.  411«  15  Am.  St  Bep.  524,  22  N.  B.  1029;  Pmow  v.  Wade^ 
81  Ark.  678;  Jenne  v.Marbley37  Mich.  819.  Under  the  enabling  statH 
tttes  of  some  of  our  states  a  husband  and  wife  may  make  many  coDi 
tracts  with  each  other:  See  the  monographic  note  to  Kantrowits  v. 
Prather,  99  Am.  Dee.  599-610,  on  the  power  of  married  women  to  con* 
tract  under  American  statutes  including  direct  conveyances  between 
them;  see  the  monographic  note  to  Wilder  v.  Brooks,  88  Aul  Dec.  54- 
56»  on  direct  conveyance  from  husband  to  wife;  Story  v.  Marshall,  24 
Tex.  805»  76  Am.  Dec  106;  De  Vries  v.  Ck>nklin,  22  Mich.  255;  Burdeno 
▼.  Amperse,  14  Mich.  91,  90  Am.  Dec.  225.  In  other  states^  how- 
ever, the  "atubbom  and  inflexible*'  doctrine  of  the  common  law, 
tb^t  a  husband  and  wife  could  not  contract  with  each  oth^,  has 
bfien  held  to  remain  unchanged  by  their  legislation,  and  the  wifs 
is  disabled  from  making  a  binding  contract  with  her  husband: 
Hendricks  v.  Isaacs,  117  N.  Y.  411,  15  Am.  St  Rep.  524,  22  N.  B. 
1029;  and  it  may  be  said  here  that  statutes  relating  to  the  sepa]> 
ate  property  of  a  married  woman  and  her  right  to  her  real  and 

personal  property  do  not  give  her  a  right  to  personally  contract 

■ —      '  — ^^— ^-^■^^^^■^~^^^~~*^^ 

^BKnSXMCn  TO  MONOeSAPBIO  Nom. 

B««di  And  acrMmentt  between  kaiband  and  wife  for  ieparfttion:  90  Am.  Dm. 
•87.WO. 
Wwct  conyeymnoei  from  hmband  to  wile:  88  Am.  Doc  Mt,  t,^  «-i^ 

Pow«r  of  married  women  to  contract  under  American  etatatea:  99  Am.  Dec  IMS' 

no. 
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with  ber  hmband:  Heacock  ▼.  Heacock,  108  Iowa,  S40,  T5  Axa 
9t  Rep.  278»  79  N.  W.  853.  There  fa  no  aothorfty  In  the  boeki 
to  show  that  a  man  and  his  wife  ean,  by  agreement  between  theoi- 
selTea»  change  the  legal  capacities  and  eharactera  that  bdong  tv 
that  relation:  Beach  ▼.  Beach,  2  HtD,  260,  88  Am.  Dec  584;  ani 
they  cannot  dissolve  the  marriage  relation,  eltiier  wholly  or  piF 
tially,  by  any  agreement  between  themsplvca;  Hdms  t.  Frandi^ 
ens,  2  Bland,  644,  70  Am.  Dec  40SL  Bnt  It  Is  **foo  wide  a  props- 
aitlon"  to  aay  that  a  married  woman,  even  without  an  cnahllm 
statute,  cannot  contract  In  any  case:  See  Besaut  ▼•  Wood,  12  Gb. 
DlY.  605,  621.  It  haa  long  been  the  law  that,  while  a  hosband 
and  wife  cannot,  by  any  agreement  of  their  own«  effect  even  a 
partial  dissolution  of  the  marriage  contract,  yet  they  are  allowed 
to  agree  to  live  apart;  and,  as  auxiliary  to  that  agreement.  If  tbi 
husband  stipulate  through  the  Instrumentality  of  a  tlilrd  peisra, 
to  allow  and  i>ay  to  his  wife  a  separate  maintenance,  such  &  stipu- 
lation la  legal,  and  may  be  enforced  against  the  hoaband,  eitba 
In  a  court  of  law,  or  of  equity,  although  it  haa  originated  out  of 
and  relates  to  that  unauthorized  state  of  separation  In  which  the 
husband  and  wife  haye  endeayored  to  place  themselTes:  Hehni 
▼•  Franciscus»  2  Bland,  544,  20  Am,  Dec  402;  People  t.  Mercrin, 
8  Hill,  399,  38  Am.  Dec  644. 

Affreemmts  for  Separatum— FviUo  PoUeif.—**FoT  a  great  snmber  of 
years,"  said  Jessel,  hL  B.,  In  Besant  ▼.  Wood,  12  Gh.  DIt.  0(6, 
620,  *l>oth  ecclesiastical  judges  and  lay  Judges  thon^lit  It  was 
something  yery  horrible,  and  against  public  p<^lcy,  that  the  hn» 
band  and  wife  should  agree  to  Uye  separate,  and  It  was  supposed 
that  a  ciyiiized  country  could  no  longer  exist  If  such  agreements 
were  enforced  by  courts  of  law,  whether  ecclesiastical  or  not 
But  a  change  came  oyer  judicial  opinion  as  to  public  policy;  other 
considerations  arose,  and  people  began  to  think  that,  after  aH,  It 
might  be  better  and  more  beneficial  for  married  people  to  tLToU, 
In  many  cases,  the  expense  and  the  scandal  of  suits  of  dlyoroi 
by  settling  their  differences  quietly  by  the  aid  of  friends  out 
of  court,  although  the  consequence  might  be  that  they  would 
liye  separately,  and  that  was  the  yiew  carried  out  by  the  courti 
when  It  became  once  decided  that  separation  deeds  per  se  wm 
not  against  public  policy."  "There  Is  certainly  nothing  illegal 
in  an  agreement  for  a  husband  and  wife  to  liye  separate  find  t» 
diyide  their  property.  Tuere  is  no  moral  turpitude  In  such  a  cofr 
tract,  nor  can  It  be  said  at  this  day  to  be  otherwise  than  in  ac- 
cord with  the  public  policy  of  England  and  of  the  United  States^: 
Daniels  y.  Benedicts  97  Fed.  367,  372,  per  Sanborn,  Circuit  Judga 
Bee,  also,  Stebblns  y.  Morris,  19  Mont  115,  47  Pac  642;  Bowen  v; 
Hutchinson,  67  Ark.  15,  53  S.  W.  890;  Bains  y.  Whe^er,  76  Ta^ 
B90b  13  &  W.  824.    "Many  reasons,*'  says  Sanborn,  Circuit  Jodga 
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In  Daniels  y.  Benedict,  07  Fed.  867,  872,  "suggest  themselTes  to 
the  thon^htfnl  mind  wby  a  wise  and  enlightened  public  policy 
shonid  encourage  and  enforce  voluntary  agreements  of  separation 
between  husbands  and  wives  whose  wranglings,  quarrels,  and  do- 
mestic Infelicities  have  rendered  their  homes  places  of  torment 
to  themselves,  and  of  discontent  and  misery  for  their  children. 
We  refrain  from  reciting  these  reasons  here^  because  the  public 
policy  of  a  nation  or  of  a  state  Is  not  to  be  sought  in  thei  opinions 
of  individual  Judges,  or  through  a  consideration  of  the  bettpi 
reasons,  but  must  be  ascertained  by  a  comprehensive  view  of  Its 
laws  and  judicial  decisions  relative  to  the  subject  matter  In  ques- 
tion." But,  however  this  may  be,  the  law  has  been  too  long  set- 
tled, both  In  the  courts  of  law  and  equity,  In  Bngland  and  in  this 
country,  that  a  valid  agreement^  through  the  interposition  of  a 
trustee,  for  immediate  separation  between  a  husband  and  wife, 
and  for  a  separate  allowance  for  her  support,  to  admit  of  a  dis- 
cussion of  the  soundness  of  the  doctrine  upon  which  the  cases 
have  proceeded:  Walker  v.  Walker,  9  WalL  743;  Calkins  v.  Long^ 
22  Barb.  97,  103. 

VeeesHty  of  Tru8fee.—ln  view  of  the  fact  that  the  power  to  sever 
the  matrimonial  tie  Is  vested  in  the  courts  alone,  and  of  the  gen« 
era!  rule  that  a  married  woman  had  no  contractual  capacity  at 
common  law,  the  doctrine  that  a  contract  entered  into  by  a  mar- 
ried woman  and  her  husband  for  separation  is  enforceable  without 
enabling  statutes,  has  been  thought  to  trench  strongly  on  Judfclal 
legislation:  Stebb'ins  v.  Morris,  19  Mont  115,  47  Pac.  642.    **But 
contracts  of  this  nature^"  says  Mr.  Justice  Davis,  la  Walker  v. 
Walker,  9  Wall.  743,  760,  "for  the  separate  maintenance  of  the 
wife,  through  the  intervention   of  a  trustee;  have  received   the 
sanction  of  the  courts  in  England  and  In  this  county  for  so  long 
a  period  ot  time  that  the  law  on  the  subject  must  be  considered 
as  settied."    As  said  In  the  principal  case  the  usual  form  of  such 
bargains  Is  by  a  deed  between  the  husband,  the  wife,  and  ^  third 
person  acting  as  her  trustee.    In  fact,  many  cases  hold  that  the 
Intervention  of  a  trusteej  in  such  arrangements  Is  necessary:  Bar- 
bee  V.  Armstead,  10  Ired.  530,  51  Am.  Dec.  404;  Stephenson  v. 
Osborne,  41  Miss.  119,  90  Am.  Dec.  858;  Rogers  v.  Rogers,  4  Paige, 
516,  27  Am.  Dec.  84;  Simpson  v.  Simpson,  4  Dana,  140;  Tourney  v. 
Shiclair,  8  How.  (Miss.)  824;  Garter  v.  Garter,  14  Smedes  ft  M.  59; 
Poillon  T.  PoUlon,  49  App.  Dlv.  841;  63  N.  Y.  Supp.  301;  and  that 
separation  agreements  between  a  husband  and  wife  alone*  without 
the  Intervention  of  a  trustee,  are  unenforceable^  If  not  absolutely 
▼old:  Bee  the  principal  case;  Stephenson  v.  Osborne^  41  Miss.  Ufl^ 
90  Am.  Dea  858;  GollUis  v.  GoUins,  Phill.  £q.  153,  93  Am.  Dec 
606;  Rogers  v.  Rogers,  4  Paige,  516,  27  Am.  Dec  84;  In  re  Smith's 
BsUte,  36  :N.  T.  Supp.  S20;  13  Misc.  Rep.  662;  Morgan  v.  Potter, 
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17  Han,  403;  Slmpaon  y.  Simpson,  4  Dana,  140;  Whitney  ?.  CIoi- 
iK>n,  138  Mass.  49;  Tonrney  y.  Sinclair,  8  How.  (Mi88.j  324;  Ctrtei 
y.  Garter,  14  Smedee  &  M.  60;  especially  where  they  are  partly 
execntory  in  character:  Scher^  y.  Scherer,  23  Ind.  App.  831,  77 
Am.  St  Rep.  437,  65  N.  EL  494;  Whitney  y.  Glosson*  138  Mass. «; 
but  see  the  last  paragraph  of  this  snbdiylslon.  A^  separatJon  cobt 
tract  between  a  husband  and  wife,  inyalld  because  not  made 
through  a  trustee^  cannot  be  made  the  basis  of  an  action  by  the 
wife  for  the  recoyery  of  'an  allowance,  which  the  husband  bai 
agreed  to  pay:  Poilloo  y.  PoiUon,  40  App.  Dly.  841;  68  N.  Y.  Buppi 
801,  If  the  husband,  under  such  a  contract,  has  agreed  to  pay  a 
specified  sum  monthly  for  the  support  of  the  parties'  ciiildren,  do 
recoyery  can  be  had,  where  no  equitable  consldei^tlon  is  shown, 
because  the  contract  is  yoid:  Lawrence  y.  Lawrence,  66  N.  I. 
Supp.  803,  82  Misc.  Rep.  603,  reyerslng  the  same  case,  64  N.  T. 
Supp.  1113,  81  Misc.  Rep.  648.  A  separation  agreem«it  made 
directly  between  a  husband  and  wife,  without  the  Interyention  of 
a  trustee,  cannot  be  specifically  enforced,  eyen  aa  to  the  property 
included  in  it:  darter  y.  darter,  14  Smedes  ft  BI.  69;  and  sack 
an  agreement  constitutes  no  bar  to  an  action  at  law  by  the  hap- 
band  for  the  recovery  of  the  property  from  his  wife:  Tourney  t. 
Sinclair,  8  How.  (Miss.)  824.  Where  there  is  no  third  party  to  a 
contract  of  separation  between  a  husband  and  wlfe^  no  suit  thet^ 
on^  either  at  law  or  in  equity,  can  be  maintained,  either  for  dam> 
ages  or  specific  performance:  Simpson  y.  Simpson,  4  Dana,  14(1 
A  release  by  a  husband  to  his  wife  directly,  upon  a  separatioB 
agreement,  is  yoid:  Mills  y.  Richards,  84  Miss.  77. 

The  yalidity,  however,  of  separation  agreements  between  maa 
and  wife,  made  through  the  interposition  of  a  trustee,  as  mcit 
of  them  are  made,  is  not  now  questioned.  If  the  relations  betweeo 
a  man  and  his  wife(  are  such  as  to  make  a  separation  inevitably 
or  if  the  conduct  of  one  is  such  as  to  make  a  separation  nefr 
essary  for  the  health  and  happiness  of  the  other,  a  post-nuptial 
agreement  between  them,  reasonable  and  just  in  Its  provisloiiii 
for  an  Immediate  separation  and  to  live  apait,  and  whereby  fis 
husband  agrees  to  pay  to  a  trustee  money,  or  to  convey  to  Un 
property,  for  the  support  and  maintenance  of  his  wife.  In  contem- 
plation of  an  Immediate  separation,  which  takes  place  aa  contem- 
plated, is  not  contrary  to  public  policy,  or  otherwise  illegal,  but  if  i 
contract)  enforceable  both  under  the  laws  of  England:  Jee  y.  Thm^ 
low,  2  Bam.  ft  0.  647;  Wilson  y.  Mushett,  8  Bam.  &  AdoL  743; 
Frampton  y.  Frampton,  4  Beav.  287;  Oibbs  y.  Harding,  6  Gh.  App^ 

886;  Besant  y.  Wood,  12  Oh.  Div.  605;  Rodney  v.  Chambers,  2  East, 
288;  Wilson  ▼.  Wilson,  1  H.  L.  Gas.  638;  Worrall  y.  Jacob,  8  Her. 
266,  268;  Logan  y.  Birkett,  1  Mylne  &  K.  220;  W^esley  v.  WeDef- 
ley,  10  Blm.  286;  and  of  our  states:  Wells  y.  Stout,  0  GaL  479; 
Nichols  y*  Palmer,  6  Day,  47;  Ghapman  y.  Gray,  8  Ga.  841;  Phfl* 
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Ipfl  ▼•  Meyen,  82  IlL  67,  25  Am.  Rep.  295;  Reed  ▼.  Beazley,  1 
^lackf.  06;  McKee  ▼.  Reynolds,  26  Iowa,  678,  589;  Fox  y.  DaviQ, 
13  Mass.  255,  18  Am.  Rep.  476;  Griffin  r.  Banks,  87  N.  Y.  621; 
^aUinger  y.  liandeyiUe,  113  N.  Y.  427,  21  N.  B.  125;  OUrk  v. 
Cosdlck,  118  N.  Y.  7,  16  Am.  St  Rep.  733,  22  N.  B.  IIU;  Oalkins  y. 
iong,  22  ]3arb.  97;  Magee  ▼.  Magee,  67  Barb.  487;  Allen  v.  Afl- 
sck,  10  Daly,  509;  Oarson  y.  Murray,  3  Paige,  483;  Bettle  y.  WIl- 
on,  14  Ohio,  257;  Hitner's  Appeal,  54  Pa.  St  110;  Buckner  y. 
tuth,  18  Rich.  157;  Rains  y.  Wheeler,  76  Tex.  390,  13  S.  W.  324; 
kinirea  ▼.  Squires,  53  Vt  208,  38  Am.  Rep.  668;  Walker  y.  Real,  8 
niff.  156,  Fed.  Gas.  No.  17,065;  Daniels  y.  Benedict,  97  Fed.  367. 
n  Sparks  y.  Sparks,  94  N.  O.  531,  Switser  y.  SwltEer,  26  Qratt  574, 
nd  Harshberger  y.  Alger,  31  Gratt  52,  the  question  as  to  the 
validity  of  separation  agreements  between  man  and  wife  was  left 
mdecided. 

An  agreement  of  separation  between  a  husband  and  wife  and  a 
hlrd  person,  by  the  terms  of  which  the  former  Is  to  pay  the 
atter  a  specified  sum  toward  the  support  of  the  wife  and  her  chil- 
Iren,  constitutes  the  third  person  a  trustee  of  an  express  trust, 
ind  authorizes  an  action  to  enforce  the  trust  to  be  brought  in  his 
lame:  Clark  y.  Fosdick,  118  N.  Y.  7,  16  Am.  St  Rep.  733,  22  N. 
BL  nil.  A  deed  for  the  separate  maintenance  of  a  wife,  made 
through  the  medium  of  a  trustee  after  the  separation  has  taken 
[daceb  is  also  yalld:  Rolette  y.  Rolette,  1  Pinn.  870,  40  Am.  Dec.  782; 
Squh'es  y.  Squhres,  53  Vt  208»  38  Am.  Rep.  668;  Winn  y.Sanford,148 
liass.  39,  18  N.  B.  677;  Rains  y.  Wheeler,  76  Tex.  390, 13  S.  W.  324; 
Wells  y.  Stout,  9  OaL  479;  Magee  y.  Magee,  67  Barb.  487;  Hughes 
r.  Cuming,  36  App.  Diy.  302;  55  N.  Y.  Supp.  256;  Lawsoa  y.  Law- 
ion,  56  App.  Diy.  535;  67  N.  Y.  Supp.  856.  But  an  agreement  be- 
two^  a  husband  and  wife,  while  they  are  liviAg  together  as  such, 
for  their  immediate  separation,  and  for  a  specified  allowance  for 
her  support,  made  through  the  medium  of  a  trustee^  to  be  yalid, 
must  be  made  in  respect  to  a  separation  which  has  occurred,  or 
which  is  to  occur  immediately,  and  not  in  contemplation  of  a 
future  possible  separation:  Clark  y.  Fosdick,  118  N.  Y.  7,  16  Am. 
8t  Rep.  733,  22  N.  B.  1111;  Oarson  y.  Murray,  8  Paige^  463; 
Walker  y.  Walker,  9  WalL  748,  751;  Gaines  y.  Poor,  8  Met  (Ky.) 
508,  79  Am.  Dec  559;  Mercein  y.  People,  25  Wend.  64»  35  Am.  Dec 
663;  Fox  y.  Dayls,  118  Mass.  256^  18  Am.  Rep.  476;  Chapman  y. 
Gray,  8  Ga.  841;  WeDs  y.  Stout,  9  Gal.  479;  Allen  y.  Affleck,  64 
How.  Pr.  380;  10  Daly,  509;  Speidel's  Appeal,  107  Pa.  St  18;  Com- 
monwealth y.  Richards,  131  Pa.  St  209,  18  AtL  1007;  Randall  y. 
Randall,  87  liich.  563,  571.  Contracts  for  the  future  separation 
sf  husband  and  wife  are  yoid  as  against  public  policy:  Galusha 
J4  Qalusha,  116  N.  Y.  635^  15  Am.  St  Rep.  453,  22  N.  B.  1114;  Bo- 
land  y.  O'Neil,  72  Conn.  217,  44  Atl.  15;  Mercein  y.  People,  26 
Wend.  6i  85  Am.  Dec  653;  Gould  y.  Gould,  29  How.  Pr.  441,  458: 
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Stebblns  t.  Morrla,  19  Mont  115>  47  Pac  64S^  Proctor  t.  EoUdmm, 
85  Beay.  829;  Westmeath  ▼.  Westmeatli,  6  BHs^  K  6.,  339.  Aiti- 
cta  proTiding  for  a  futnre  separation  cannot  be  sapportei,  il- 
thongli  the  parties  live  toother,  wltlKmt  eobabltation  as  mu  tad 
wife:  Westmeatl^  ▼.  Westmeatb,  1  Dow  ft  O.  519;  5  BUgb,  N.  8. 
8S9.  Contracts  which  nndettalse  to  prorlde  for  the  sefMntte  «( 
husband  and  wife  in  the  fatnre  are  void,  became  they  encoimfB 
the  parties  to  neglect  ttiose  duties  in  ttke  fulflllment  of  wlii^  iod> 
ety  has  an  tnt^^st,  and  allow  them.  In  ^fect,  to  soake  tbe  «•• 
tract  of  marriage  determinable  on  conditions  fixed  l)ef«rehui 
by  themselTes.  On  the  oUier  hand,  an  agreement  for  as  iauaefi- 
ate  separation  is  made  to  meet  an  abnormal  state  of  thlngi^  wUd 
conld  not  haye  been  contemplated  beforehand;  a  condltioo  « i 
state  of  things  whidi,  however  nndeslrable  In  itsdf,  has  lo  Oiet 
become  ineyltable:  Bowers  v.  Hutchinson,  C7  Arte.  15^  63  8.  W. 
809. 

The  authorities,  however,  are  not  an  one  way  coDcoBlDg  tte 
validity  of  separation  agreements  between  a  husband  and  vtte 
alone,  without  the  interventioB  of  a  trustea  We  lisTe  dted  cubi 
above,  wliich  bold  that  such  agreements  are  anenf oreeabk^  If  ^ 
AbBoiutfAj  void.  It  Is  apparent  that  a  separation  agreen^eat  ■■* 
through  a  trustee  Is  a  perfectly  formal  and  valid  insHsBei^ 
good  elUier  at  law  or  In  equity;  and,  while  a  irustee  Cor  the  vift 
has  been  usually  provided  for  by  the  articles  of  separatiQa,  h 
whose  name  suits  on  her  behalf  miglit  be  brought.  It  was  )tm 
ago  determined  that,  in  equity,  ttiis  was  wbdUy  osneoessifyf  tad 
that  equity,  wh^iever  it  became  needful,  would  give  effect  to  pfo- 
visions  on  her  behalf  by  adjudging  the  husband  to  be  her  tnstie 
and  requiring  him  to  accovmt  accordingly:  Bandali  v.  Bandall,  37 
Mich.  563,  572;  More  v.  Freeman,  Bunb.  205;  Jonee  ▼•  GUftos,  101 
U.  S.  225;  Commonwealth  v.  Richards,  181  Pa.  St.  206^  18  Ali 
1007;  Thomas  v.  Brown,  10  Ohio  8t  247,  250;  Miller  v.  Mfllft 
16  Ohio  St  527.  The  rule  in  equity  may,  tiierefiore^  be  aaaooseed 
as  follows:  that,  where  a  husband  and  vrlfe  have  agreed  upon  tf 
actual  and  immediate  separation,  and  have  settled  their  pnvBtf 
righti  upon  reasonable  terms,  fair  and  just  to  the  wifcv  the  in- 
tervention of  a  trustee  is  not  neoessary  to  tlie  validity  sf  tK 
agreement,  which  will  be  supported  In  equity,  where  it  hu  teei 
consummated,  and  no  claims  of  existing  creditors,  or  of  bona  lUe 
pui*chasei*s  without  notice,  have  intervened:  Thomas  v.  Biowb,  1^ 
Ohio  St.  247,  250;  MIU^  v.  Miller,  16  Ohio  St  527,  531;  IfcKee  t. 
Reynolds,  26  Iowa,  878,  589;  Hatton  v.  Button,  3  Pa.  fit  K»: 
DiUinger's  Appeal,  85  Pa.  St  857;  Hltnet^a  Appeal,  54  Fa.  & 
110;  Jones  v.  Clifton,  101  U.  S.  225;  Oommonwealth  v.  BkiHzdi 
181  Pa.  St  209,  18  Aa  1007;  Bowers  v.  HntcMnson,  67  Ait  1& 
53  &  W.  309;  Datton  v.  Dutton,  30  Ind.  462;  MeKemian  v.  PlilW« 
6  Whart  671,  87  Am.  Dee.  486;  Bobertson  v.  Bobertson,  25  Io«^ 
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VSO.  As  said  by  Mr.  Justice  Field,  In  Janes  y.  Clifton,  101  U.  S. 
S25,  228:  ''The  technical  reasons  of  the  common  law  arising  from 
the  unity  of  husband  and  wife,  which  wonld  prevent  a  direct  con- 
reyiiAce  of  property  from  him  to  her  for  a  valuable  considera- 
tion, as  niK>n  a  contract  or  purchase,  have  long  since  ceased  to 
operate  In  the  case  of  a  voluntary  transfer  of  property  as  a  set- 
dement  upon  her.  The  Intervention  of  trustees,  In  order  that  the 
[Nroperty  conveyed  may  be  held  as  her  separate  estate  beyond  the 
umtrol  or  Interference  of  her  husband,  though  formerly  held  to  be 
IndlBpensaUe^  Is  no  longer  required."  And  where  elthsr  party  ta 
K  contract  of  separation  between  a  husband  and  wife,  made  with- 
out the  Interposition  of  a  trustee,  has  received  the  full  benefit  of 
the  contract*  It  will.  If  otherwise  valid,  be  enforced  In  equity: 
Bowers  v.  Hutchinson,  67  Ark.  16,  63  S.  W.  800. 

As  shown  above,  In  this  subdivision,  many  of  the  courts  have 
<danc  to  the  old  doctrine  that  the  Intervention  of  a  trustee  is 
essential  to  the  validity  of  an  agreement  for  a  separation  between 
man  and  wlfe^  but  the  more  correct  and  modem  rule.  In  view  of 
enabling  statutes  concerning  the  authority  of  married  women  ta 
make  contracts,  Is  that  no  such  intervention  Is  necessary,  either 
at  law  or  In  equity:  Stebbins  v.  Morris,  19  Mont  116,  47  Pac.  642; 
Randall  t.  Randall,  87  Mich.  668,  672;  Hutton  v.  Button,  8  Pa.  St. 
100;  Hltner's  Appeal,  64  Pa.  St  110;  Ck>mmonwealtb  v.  Richards, 
181  Pa.  St  209,  18  AtL  1007;  Robertson  v.  Robertson,  26  Iowa, 
880;  Carey  w.  Maekey,  82  Me.  616,  17  Am.  St  Rep.  600,  20  AtL 
84.    Thos,  under  the  statute  of  Kansas,  a  wife  lii  capable  of  con- 
tracting with  her  husband,  and  conveyances   of  property  directly, 
from  one  to  the  other  will  be  uph^d  so  far  as  It  Is  equitable  to 
do  so.    In  that  state  there  are  not  the  obstacles  to  a  contract  be- 
tween husband  and  wife  which  exist  in  some  of  the  states,  nor  Is 
there  the  same  necessity  for  the  intervention  of  a  trustee  In  con- 
veying or  transftfring  property  from  one  to  the  other;  and  a  post- 
nuptial separation  agreement  between  a  man  and  wife,  without  a 
trustee  controlling  the  division  and  affecting  the  descent  of  prop- 
erty, will  be  upheld,  where  it  was  fully  and  intelligently  made^ 
AAd  Is  Just  and  equitable  in  its  provisions:  King  v,  Mollohan, 
61  Kan.  688,  60  Pac.  731.    So»  in  Ck>lorado,  the  intervention  of  a 
trustee  is  not  essential  to  the  validity  of  an  agreement  of  separa- 
tion between  a  husband  and  wife,  and  fi  contract  of  separation 
to  which  they  are  the  sole  parties  Is  valid  under  the  statutes  of 
tbat  state,  both  at  law  and  in  equity:  Daniels  v.  Benedict,  97  Fed. 
^67,  876.    It  will  be  observed  that  such  an  agreement  under  the 
common  law  was  enforceable  In  equity:  See  cases  above  cited 
IQ  this  subdivision  on  the  point;  Daniels  v.  Benedict,  97  Fed. 
^1  876;  and  compare  the  subdivision,  infra,  ^'Actions  on  Separa- 
^n  Agreements,"  including  suits  for  specific  performance.    And 
•▼en  under  the  English  married  women's  property  act  of  18S2g 
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40  and  46  Victoria,  chapt^  75,  where  a  separation  deed  liaa  beei 
executed  by  a  husband  and  wife  alone,  without  a  tmstee,  ite 
husband  covenanting  to  pay  an  annuity  to  the  wife,  aod  tti 
covenanting  not  to  molett,  annoy,  or  inteif era  with  him,  tod  ttt 
wife  sues  him  to  recover  arrears  of  the  annuity,  she  cao  mite- 
tain  hw  action,  notwithstanding  her  adultery,  which  resaltad  h 
the  bfath  of  a  ehUd:  Sweet  v.  Sweet,  [1890]  1  Q.  B.  12. 

lAmitationi  Upon  Rule,—The  rule  that  separation  agreementi  li^ 
tween  a  man  and  wlfe^  properly  drawn,  are  valid,  li  deixtr 
subject  to  some  limitations,  some  of  which  have  been  shown  tbom 
Thus,  it  has  been  made  to  a^^ear  that  an  agreement  for  a  eeptit* 
tlon  which  Is  to  take  place  in  the  future  is  void  as  agalntt  pab* 
He  policy,  and  that,  after  such  an  agreement  is  ttitered  into,  fb 
terms  must  be  immediately  complied  with  on  pail  of  nullity,  ft 
is  also  essential  to  the  validity  of  such  an  agreemttit,  under  mm 
of  the  authorities,  that  at  the  time  of  its  being  made,  the  remSoM 
between  husband  and  wife  should  have  been  of  auch  a  ditnuter 
as  to  render  the  separation  a  matter  of  reasonable  necesrity  for 
the  health  or  happiness  of  the  one  or  the  other.    This  liss  ate 
been  indicated  above.    There  must  be,  according  to  the  weVit  of 
authOTlty  in  this  country,  a  moving  cause  for  the  sepaiatioD  ii 
addition  to  the  mere  mutual  volition  of  the  parties.    If  it  to  di 
outcome  of  mutual  caprice  only,  or  of  a  recklesa  disregard  of  tte 
obligation  of  the  marital  tie,  then  the  courts  will  not  enfcnte  ft: 
Stebbins  ▼.  Morris,  19  Mont  115»  47  Pac  642;  Boland  v.  WA 
72  Gonn.  217,  44  AtL  15;  McCronklln  v.  McCronklin,  2  B.  Ma 
870;    PoiUon  ▼.  Polllon,  49  App.  Dlv.  841;    63  N.  Y.  Suppi  901: 
though  it  is  held  in  the  well-considered  case  of  Daniels  ?•  Ban- 
diet  97  Fed.  867,  879,  that  the  cause  or  reason  for  the  maUai 
of  an  agreement  of  separation  between  a  husband  and  wife  to  fff 
their  own  consideration  exclusively;  that  the  question  of  its  loi- 
dtticy,  as  affecting  the  validity  of  the  contract  is  not  open  for  tin 
consideration  of  the  courts;  and   that  the  contract  win  stud 
even  if  the  parties  deem  that  the  cause  for  it  was  inadequate; « 
there  was  no  cause  for  it  It  would,  of  course,  foUow  from  this  Tiev, 
that  a  party  pleading  the  agreement  as  a  cause  of  action  or  matts 
of  defense  need  not  aver  or  prove  that  It  was  fair  and  Just  to  tto 
wife:  Daniels  v.  Benedict  97  Fed.  367.    In  Stebbins  v.  Mom,  19 
Mont  116,  47  Pac.  642,  it  is  said,  however,  that:  "In  almost  aU  tbe 
cases  that  we  have  investigated,  either  from  the  recitals  is  thi 
agreement  for  separation  itself „  or  from  extrinsic  evidence  off^ 
in  connection  therewith,  the  court  has  had  before  it  an  unluppf 
condition  of  marital  relations  as  a  moving  cause  for  the  cootrtcL 
Judges  have  carefully  discriminated  between  agreements  for  tff 
aratton,  outgrowths  of  domestic  sorrow,  ent^ed  into  for  the  p^ 
pose  of  avoldlDg  public  scandal  or  notoriety,  and  those  wblch  bait 
resulted  from  a  wanton  or  reckless  disregard  of  one  of  the  bi^^^ 
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igatlons  of  life— the  duty  which  the  husband  and  wife  mutually 
e  to  each  other  and  to  the  public  at  large.  In  this  view  of  the 
r,  an  agreement  for  separation  of  the  latter  kind  would  be  a 
re  usurpation  of  the  power  conferred  upon  the  courts  alone 
adjust  marital  dissensions  In  decrees  of  dlTorce,"  per  Buck, 
Where  the  only  apparent  cause  or  reason  for  the  agreement  Is 
I  convenience  of  the  parties  In  meeting  each  other,  and  the  con- 
iment  of  their  true  relation  from  the  public,  for  an  indefinite 
lod,  the  contract  will  be  held  Invalid  as  contrary  to  good  morals 
1  the  public  welfare:  Boland  v.  O'NeU,  72  Conn.  217,  44  AiL 

And  a  separation  deed  is  wholly  void  "^here  there  Is  no  sep- 
ition:  Bindley  v.  MuUoney,  L.  R.  7  Eq.  343. 
Miditp  of  Separation  Agreements.— Ordin&Tny,  a  contract  of  sep- 
ttlon  bett^een  a  man  and  wife  must  be  by  deed  and  be  signed 
the  wife:  Barbee  v.  Armstead,  10  Ired.  530,  51  Am.  Dec.  4(j4; 
i  see  Carter  v.  Carter,  14  Smedes  &  M.  59;  but  a  parol  agree- 
skt,  if  fully  executed  on  the  part  of  the  husband,  will  be  upheld 
equity:  Dutton  v.  Dutton,  80  Ind.  452.  A  deed  of  separation 
Imowledged  by  a  husband  and  wife  may  be  good,  though  not 
knowledged  by  the  trustee,  as  where  it  contains  no  covenants, 
ints  or  concessions  from  him:  Goddard  v.  Beebe,  4  O.  Greene, 
L  If  a  wife,  in  executing  articles  of  separatioil,  conveys  land 
a  trustee  for  her  husband's  benefit,  the  husband  is  not  pro- 
:ted  by  the  officer's  certificate  of  acknowledgment  to  the  deed* 
would  be  a  bona  fide  purchaser,  but  the  wife  or  her  heirs  may 
ow  that  she  was  Influenced  to  make  the  deed  by  such  causes 

would  Invalidate  it:  Caffey  v.  Caffey,  12  Tex.  Civ.  App.  616, 
8.  W.  738.    A  consideration  Is,  of  course,  necessary  to  support 

agreement  of  a  husband  and  wife  to  live  separate  and  apart, 
d  for  her  maintenance  and  support;  but  while  a  want  of  con- 
leration  has  frequently  been  raised  as  an  objection  to  the  valid- 
r  of  articles  of  separation,  the  courts  have  foimd  little  difficulty 
discovering  a  consideration,  where  the  articles  were  otherwise 
Ud.  It  would  not  be  profitable  to  imdertake  here  a  minute 
Bcussion  of  the  question  of  consideration,  because  of  the  fact 
at  there  seems  to  have  been  few  cases  In  which  there  was  a 
ant  of  consideration.  It  may  be  said,  however,  that  upon  an 
n^ment  for  Immediate  separation,  the  wife's  release  of  all  right 

dower  and  other  interests  In  her  husband's  property,  and  a 
ipulation  to  keep  him  harmless  and  indemnified  against  all  debts 
•ntracted  by  her,  show  a  sufliclent  consideration  from  the  wife 
•  the  husband:  Goddard  ▼.  Beebe,  4  G.  Greene,  126;  Randall  v. 
andaU,  87  Mich.  563,  572;  WeUesley  v.  Wellesley.  10  Sim.  256; 
tampton  v.  Frampton,  4  Beav.  287.  As  said  in  Greenleaf  v. 
lakeman,  40  App.  Dlv.  871,  58  N.  Y.  Supp.  76:  'The  law  recog- 
laes  the  obligation  upon  the  husband  and  father  to  provide  for  the 
ipport  of  his  wife  and  children,  and,  when  a  husband  and  wife 
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luiYe  wpamted  And  art  Uriag  Bput,  tte  evrenftst  •&  MnVit 
the  wU«  Id  Accept  from  the  bosband  a  oertaiii  eora  ef  bmt 
In  Hen  of  tkie  DbUfation  of  euwort  and  Baaint^iaxioe  for  bosdl 
and  her  ^Ildren,  together  with  a  lelliuiQialiment  by  tbe  t& 
•f  her  dower  la  her  hasbaiid'e  estate,  aad  all  interest  in  aaj  pv- 
erty  whieh  he  then  owns  or  shonld  enbeeqnentiy  aogohe^  viOi  i 
rellnqnlflliiaent  €t  tb»  rlsht  to  administer  npon  his  estate  to  or 
•f  taitestacy,  is  ample  consideration  for  tlie  premise  of  tbe  k» 
hand  to  pay  the  wif^  the  snm  of  money  that  has  been  asnd 
upon  for  the  support  and  maintenance  oC  herself  and  her  Ghildr&' 
That  the  doty  to  support  forms  a  sufBcient  conBideraticm  is  nA 
cases,  see  Phillips  t.  Meyers,  82  lU.  67,  25  Am.  Rep.  26;  ad 
that  the  wife's  nndertaking  to  sapi;>ort  herself  Is  a  Talid  ooesd«i' 
tlon,  see  BandaU  y.  Bandall,  37  Mich.  563,  573.  On  tlie  otbs 
hand,  a  husband's  release  of  his  marital  rights  in  the  fitae 
acqnired  prop^ty  of  his  wife  Is  a  good  consido^Bon  for  the  gsist 
of  an  annuity  by  her  upon  a  separation  agreement:  U^u  t. 
BirlEett,  1  Hylne  ft  K.  220;  and  see  Worrall  ▼«  Jacobs  3  Mer.  U 
A  coTenant  of  indemnity,  even  against  debts,  amounts  to  a  TtJi' 
able  consideration:  Worrall  ▼.  Jacob,  3  Mer.  256,  270;  Jee  t.  Ite 
low,  2  Barn,  lb  C  547.  A  coTenant  by  a  third  person  to  inda» 
nify  the  husbsnd  against  his  wife's  debts  seems  to  be  a  nJld 
and  sufficient  consideration  in  articles  of  sexuiration:  ComptoiT. 
OoUinsoD,  2  Brown  Gh.  377;  Wells  y.  Stout,  0  Gal.  479;  Wilsca  t. 
Wilson,!  H.  L.  Gas.  538;  but  a  deed  of  separation  between  a  hu!sil 
and  wife,  containing  no  coyenant  on  the  part  of  a  trustee  to '» 
damnify  the  husband  or  othw  yaluable  consideration  is  not  loil 
on  that  account:  Frampton  ▼•  Frampton,  4  Beay.  287.  It  warn 
that  a  separation  agreement,  as  against  the  husband  alone.  Is  nH 
and  binding  though  it  contains  no  stipulation  indemnifyiiig  tt 
against  the  debts  of  his  wife:  Beed  y.  Beazley,  1  Black!  % 
€k>ddard  y.  Beebe,  4  G.  Greene,  126,  131.  A  conyeyance  of  ptf* 
sonal  property,  on  a  separation  between  husband  and  wife;  ^ 
the  former  to  a  trustee  for  the  use  of  the  wife  fo  yalld,  tlio^ 
no  consideration  moves  from  the  trustee:  Griffin  y.  Banks,  37  ^ 
Y.  621.  The  stopping  of  a  suit  for  a  nullity  of  marriage  ob  ds 
ground  of  impotency  on  the  part  of  the  husband  is  a  suiBc^ 
consideration  to  him  for  articles  of  separation:  Wilson  y.  Wlho* 
1  H.  L.  Gas.  538.  A  deed  of  separation,  betweoi  a  husband  oi 
wife,  if  executed  without  any  consideration,  l8»  of  course^  ^ 
at  law,  even  between  the  parties  to  it;  and  it  is  yoid  and  i^ 
no  effect  eyen  in  equity,  as  against  assignees  of  the  hnsbaadL  a 
the  question  of  title  to  the  property  in  dispute:  Gropsey  y.  H^ 
Kinney,  80  Barb.  47,  57.  A  contract  entered  into  between  a  &» 
band  and  wife»  who  are  liying  apart  by  mutual  consent  wben^ 
the  husband  agrees  to  pay  to  his  wife  a  certain  sum  each  mas^ 
for  her  support,  is  without  consideration  and  cannot  be  enfoRc^ 
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the  alMRenee  of  a  8&<m!iig  that  the  wff^e  left  ber  IrastMnid  for 
Bom  Justified  by  law^  she  woBid  have  no  daim  against  hhn 

support,  and  any  omtract  to  fumfsh  sncfi  support  would, 
refore,  t>e  without  consideration:  Scherer  ▼•  Scherer,  23  Ind. 
p.  884^  77  Am.  8t  Rep.  487,  66  N.  E2.  494. 
n  separation  deeds  between  a  husband  and  wifis,  the  parties 
7  agree  upon  a  dirlsfon  or  disposition  of  property,  and  either 
(use  may  relinquish  his  or  her  interest  in  the  property  of  the 
«r,  botb  present  and  prospeetlTe^  actual  or  contingent,  and 
di  agreements,  when  made  without  coercion  or  undue  Influ- 
»,  are  rery  generally  enforced,  where  their  provisions  are  just 
I  equitable:  See  the  monognphic  note  to  Stephenson  t.  Os- 
ne,  90  Am.,  Dec.  867-370;  Rains  ▼.  Wheeler,  76  Tex.  890,  18  S. 

324;  King  ▼.  MoHohan,  81  Kan.  683,  60  Pac:  781;  Luttrelt  y. 
ggs,  188  in.  861,  48  N.  B.  171;  Commonwealth  r.  Richards;  181 
.  St.  209,  18  Ati.  1007;  Robertson  y.  Robertson,  26  Iowa,  360; 
ddard  ▼•  Beebe,  4  G.  Greene,  126;  Walker  t.  Beal,  8  Ollff.  166, 
d«  Cas.  No.  17,066.  In  most  of  the  older  cases,  the  only  interest 
property  relinquished  by  the  wife  in  the  agreement  was  her 
wer  in  the  husband's  lands,  but  In  those  jurisdictions  where  the 
Duses  hold  each  an  equal  interest  in  the  property  acquired  dur- 
i;  marriage,  the  same  principle  should  apply  to  deeds  of  separa- 
ta which  make  a  partition  of  the  common  property:  Rains  t. 
heeler,  76  Tex.  890,  18  S.  W.  824. 

kn  agreement  between  a  husband  and  wife  for  a  separation 
uring  Ufe,"  is  valid  and  effectual,  both  at  law  and  in  equity, 
id  is  not  Invalidated  as  to  the  wife  by  a  void  provision  in  the 
[reement  respecting  the  children:  Allen  ▼•  Affleck,  64  How.  Pr. 
D;  10  Daly,  609.  Collateral  engagements  between  the  husband 
Id  a  third  party,  In  such  an  agreement,  win  be  executed,  even 
here  the  articles  of  separation  are  condemned  as  against  the 
>llcy  of  the  law:  Champlln  v.  Champlln,  1  Hoff.  Gh.  66.  The 
uiracter  of  a  separation;  agreement,  providing  that  payments  are 
>  be  made  to  a  trustee,  is  not  changed  by  the  fact  that  they  are 
lade  directly  to  the  wife,  with*  the  assent  of  the  trustee:  Hughes 
.  Cuming,  86  App.  Dfv.  802;  65  N.  T.  Supp.  266; 
It  was  held  in  Stephenson  v.  Osborne,  41  Miss.  119,  90  Am.  Dec 
S8,  that  a  valid  deed  of  separation  was  binding  alone  upon  the 
usband  and  trustee;  but  the  better  opinion  is,  that  while  a  con- 
met  between  a  husband  and  wife  after  their  separatloii,  through 
tie  intervention  of  a  trustee,  is  effective  to  bind  tiie  husband 
ck  cQDtribute  the  sum  therein  provided  fbr  her  support:  Galusha 
^  Galusha,  116  N.  T.  636,  15  Am.  St  Rep.  468;  22  N.  B.  1114;  and 
ee  Pettit  v.  Pettit,  107  N;  T.  677,  14  N.  B.  600;  it  Is  also  bhid- 
Dg  on  the  wife  and  the  trustee,  that  she  win  accept  the  payment 
lierein  designated  In  full  satfsfiictlon  of  her  maintenance  and 
rapport:  Galusha  v.  Galusha,  116  N.  Y.  635,  15  Am.  St  Rep.  453, 
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22  N.  B.  1114.  And  other  cases  hold  that  a  ralld  agreeneat  W 
tween  a  husband  and  wife  to  Uyo  separate  and  apart  wfli  be  n 
ralid  and  binding  upon  the  wife  as  upon  the  hnBhand,  thamk 
the  agreement  was  made  without  the  intervention  of  a  traster. 
Scott's  Estate,  147  Pa.  8t  102,  23  AtL  214;  GommoDweilth  t. 
Richards,  131  Pa.  St  200,  18  Atl.  1007;  Lehr  ▼.  Beayer,  8  Wifti 
lb  8.  102,  42  Am  Dec  271;  HUblsh  ▼.  Hattle,  145  lod.  6a,  44  S. 
B.  20. 

Separation  agreements,  made  for  the  purpose  of  fttdUtttiiig 
divorce,  or  a  dissolution  of  the  marriage  relation,  are,  of  conne, 
Illegal  and  void  as  contrary  to  public  policy:  Sayles  v.  Sayles,  21 
N.  H.  812,  53  Am.  Dec  208;  Stebblns  v.  Morris,  19  Mont  115, 
47  Pac.  642;  Goodwin  v.  Goodwin,  4  Day,  843;  Birch  v.  Aatbiwy, 
109  Ga.  349,  77  Am.  St  Rep.  879,  34  &  B.  561;  but  an  agreemert 
for  separation  made  before  the  commencement  of  divorce  piocttA- 
Ings,  or  even  pending  a  divorce  suit,  v^lthout  any  collusive  totat 
as  to  the  matter  of  divorce.  Is  not  Invalid:  Stebblns  v.  Uxta^  1> 
Mont  115,  47  Pac.  042;  Schmledlng  v.  DoeUner,  10  Ma  App^  tH 
It  has  even  been  held  that  a  separation  agreement  is  not  Innlid 
because  there  was,  at  the  time  of  Its  execution,  an  undentuidlBC 
between  the  parties  that  an  early  divorce  would  be  obtained:  Etac 
V.  MoUoUan,  01  Kan.  683,  60  Pac.  731.  A  separation  agreeaieDt 
and  adjustment  of  property  rigbts,  made  after  one  of  the  putia 
has  been  so  at  fault  as  to  warrant  a  divorce,  Is  not  a  consent  I7 
either  to  a  divorce,  nor  does  It  Justify  an  Inference  that  the  csva 
of  divorce  was  brought  about  by  mutual  consent:  Ogilrie  t- 
Ogllvle,  37  Or.  171,  61  Pac,  627.  Where  a  separation  has  been  it 
duced,  not  by  collusion,  but  by  the  vicious  conduct  of  one  of  tis 
parties,  without  Inducement  or  fault  of  the  other,  and  it  isf 
furnished  Just  grounds  for  divorce,  a  contract  loolclng  to  a  settle- 
meut  of  the  property  rights  and  the  proper  maintenance  of  tk 
oue  not  In  fault  may  be  entered  into  without  violating  any  nk 
as  to  public  policy:  Hendei-son  v.  Henderson,  87  Or.  141,  82  Am. 
fcJt  Hep.  741.  60  Pac.  597.  61  Pac.  ISa 

A  separation  agreement  executed  before  separation  by  tbe  ^^ 
under  moral  coercion,  Is  void  and  not  binding  on  her:  Hongerfcitf 
V.  Hungerford,  16  App.  Div.  612;  44  N.  Y.  Supp.  973.  Any  tepu*- 
tion  agreement,  which  Is  the  result  of  fraud,  coercion  or  dnrei' 
Is  not  sustainable;  as  where  the  wife  was  Induced  to  efltcc 
Into  the  agreement  by  false  representations  of  the  basband: 
Hobertson  v.  Robertson,  25  Iowa,  350;  or  where  tlie  W^ 
ment  was  entered  into  by  her  through  fear  of  her  bosbaod. 
and  to  purchase  immunity  from  cruel  and  Inhuman  treatmeattt 
his  hands,  with  which  she  was  threatenedi  or  to  which  sbe  vti 
subjected  by  him  in  order  to  compel  her  to  consent  to  a  sepanti^' 
Gaiusha  v.  Galusha,  138  N.  Y.  272,  278»  38  N.  £.  1062;  Hungerfori 


/ 


an.  1901.]  Baum  v.  Baum.  871 

\  Hansrerford,  16  App.  Div.  612;  44  N.  T.  Snpp.  978.  A  tranBac- 
lon,  whereby  an  lusolTent  transfen  his  property  to  hla  wife  and 
hUd,  without  any  consideration,  except  an  agreement  between 
limself  and  his  wife  to  live  separate  and  apart  from  each  other, 
I  fraudulent  and  Told  as  to  existing  creditors:  Morgan  t.  Potter, 
7  Hnn,  403.  See,  also,  Kehr  t.  6mith,  20  Wall.  81,  for  a  Toluntary 
ettlement  with  a  wife,  not  sustainable  against  creditors;  but  a 
TOTlsion  made  in  a  separation  agreement,  by  a  husband  for  his 
rife,  is  not  void  as  against  subsequent  creditors,  if  he  was  solvent 
it  the  time:  Wells  v.  Stout,  9  CaL  479.  A  wife  can  make  no  agree- 
aent  for  separation  by  her  attorney;  Wallingsford  ▼•  WalUngsford, 
(  Har.  &  J.  485,  490;  and  a  mere  agreement  of  a  husband  and 
rife  to  live  apart  will  not  sustain  a  claim  for  separate  maintenance 
grithont  a  contract  to  that  effect.  Separate  maintenance  is  pay- 
ible  only  during  fhe  separation:  Helms  y.  Franciscus,  2  Bland, 
^  20  Am.  Dec  402.  When  a  marriage  is  regularly  solemnized, 
ts  consummation  by  coition  between  the  parties  is  not  necessary 
bo  its  Talidity,  and  its  validity  cannot,  therefore,  be  affected  by  a 
^preliminary  or  collateral  agreement  of  the  parties  not  to  live  to- 
Betho::  Franklin  t.  Franklin,  164  Mass.  615,  26  Am.  St  Bep.  266» 
28  N.  B.  681. 

Construction  of  BeparatUm  Affreements.^The  object  of    the    cove- 
nants, in  a  deed  of  separation,  between  the  husband  and  the  trustee, 
is  to  give  efficacy  to  the  agreement  between  the  husband  and  the 
wife:  Worrell  t.  Jacob,  8  Mer.  256,  268;  but,  assuming  that  the 
provision  to  live  separate  and  apart  is  contrary  to  public  policy 
and  invalid,  this  does  not  destroy  that  part  of  the  contract  which 
adjusts  property  rights.    That  part  of  the  agreement  relating  to 
the  separation  and  living  apart  may  be  rejected  and  the  other 
sustained:  Luttrell  v.  Boggs,  168  111.  3G1,  48  N.  E.  171.    An  agree- 
ment of  separation  between  husband  and  wife,  and  for  the  wife's 
separate  maintenance,  is  void  as  to  the  separation,  but  good  as 
to  the  maintenance:  Helms  v.  Franciscus,  2  Bland,  544^  20  Am. 
Dec.  402;  but  the  conti*act  of  separation  is  valid,  so  far  as  it 
relates  to   the  Indemnity  given  to  the  husband  by  the  trustee: 
Galusha  v.  Galusha,  116  N.  Y.  635,  15  Am.  St  Rep.  453,  22  N.  E. 
1114.    A  separation  between  a  husband  and  wife  in  pursuance  of 
mutual  articles  of  agreement  cannot  be  enforced,  in  this  country, 
either  at  law  or  In  equity,  because  it  would  be  against  the  policy 
of  the  law:  McBreen  v.  McBreen,  154  Mo.  323,  77  Am.  St.  Rep. 
758,  65  a  W.  463;  ButUar  v.  Buttlar,  57  N.  J.  Eq.  645.  73  Am. 
8t  Rep.  648,  42  Atl.  755;  but  a  court  will  not  suffer  a  husband* 
who  has  become  possessed  of  the  property  of  his  wife  by  virtue 
of  such  an  agreement,  to  avail  himself  of  his  own  wrong  in  order 
to  tree  liimself  from  the  duty  to  maintain  her:  Buttlar  v.  Buttlar, 
87  N.  J.  Bq.  645,  73  Am.  St.  Rep.  648,  42  Atl.  755.      A  husband's 
promise,    In  a  separation  agreement,  concerning    the  Custody  of 
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hlB  child.  Is  tepftrable  from  hia  promise  to  8iii^K>rt  his  wife,  and 
the  latter  promise  is  valid,  whethw  the  former  is  or  not:  Giiioe 
y.  Borden,  166  Mass.  198,  44  N.  E.  216;  and  whfle  an  agRemeee 
of  separation,  of  itself,  may  be  against  pnbllc  policy,  a  proftefea 
therein,  whereby  the  husband  gfyes  his  wife  a  certain  honse  and 
lo€  and  money,  and  which  are  accepted  by  her  In  contemplatloii  of 
her  husband's  continued  abandonment,  have  the  effect  ai  ptadn? 
the  property  beyond  his  control,  and  of  Testinir  it  In  her  for  lier 
separate  use,  although  no  third  party  int^vened  as  a  trustee  ftr 
the  wife:  Hiram  y.  Griffin,  8  Bush,  262,  266.    A  stipulation,  ia  aa 
agreement  for  separation^  concerning  a  diTision  of  prop^ty  is  sot 
Toid  because  it  cannot  be  at  once  executed:  Stebbins  ▼.  Btoris* 
19  Mont  115,  122,  47  Pac.  642;  but  an  inyalld   rriease,  by  tiie 
wife,  of  her  right  of  dower  In  har  husband's  lands,  does  not  rai- 
der the  agreement  for  separation  inoperative  as  a  release  of  lier 
right  to  share  In  his  personal  property:  Bowers  t.  Hutchinson,  97 
Ark.  15,  53  8.  W.  399.    If  a  man  and  woman  live  together,  not  te 
matrimony,  and  determine  to  separate,  whereupon  a  deed  Is  ex- 
ecuted by  them  In  which  he  absolutely  covenants  to  pay  her  an 
annuity  for  life,  or  so  long  as  she  shall  not  molest  him,  and  shall 
perform  a  covenant  on  her  part  contained  m  the  deed,  such  abso- 
lute covenant  will  be  construed  to  mean  what  it  says,  and  not 
as  a  covenant  lasting  only  so  long  as  the  parties  shall  live  separate 
and  apart    There  is  no  analogy  between  such  a  case  and  a  separa- 
tion deed  between  a  man  and  wife,  and  the  covenantors  obUgatim 
to  pay  the  annuity  does  not  cease  by  implication  upon  tiie  parties 
subsequently  resuming  cohabitation:  In  re  Abdy,  [1896]  1  Gh.  49SL 
Elfeci  of  Separatum  Affreements.^lt  has  been  held  that,  where  a 
husband  promises,  In  a  separation  agreement,  to  pay  to  his  wife  a 
certain  monthly  allowance,  but  discontinues  payment  after  paymg 
several  installments,  he  cannot  set  up  the  agreement  in  bar  of 
her  action  for  a  support  although  he  discontinued  the  payments 
because  she  demanded  an  increase  of  the  allowance:    Oram  t. 
Cram,  116  N.  0.  288,  21  8.  B.  197.    "It  is  nof  said  the  coart, 
**the  contract  to  pay  a  certain  sum  in  lieu  which  quits  tiie  bus- 
band  of  his  duty  to  furnish  a  support  for  the  wife  when  he  la 
discharged,  but  the  actual  payment  or  attempt  or  offer  to  pay  is 
fulfillment  of  his  agreement":  Gram  ▼.  Cram,  116  K.  C.  288;  21 
8.  B.  197.    But  in  Pennsylvania  a  valid  deed  of  separation  is  hdd 
to  be  a  bar  t»  the  wife^s  suit  for  support  and  mttiutenance:  Oom- 
monwealth  ▼.  Richards,  131  Pa.  St  209,  18  AtL  1007;  and  ace 
Brown  v.  Brown,  6  Gill,  249,  2  Md.  Oh.  ^6.    Vor  can  an  actloa 
for  separation,  on  the  ground  of  abandomnenl^  be  maintained  If 
a  wife,  where  she  and  her  husband  Bve  apart  under  a  separatiai^ 
agreement:  Powers  v.  Powers,  38  App.  Div.  VM;  08  N.  T.  Sqip. 
B46.    If  a  husband  and  wife  are  separated  mnler  a  mutual  agiee- 
ment  providing  for  the  monthly  payments  of  money  by  hist  f 


.^ 


aa.  1901.]  Baum  v.  Baum.  873 

er  separate  support  In  consideration  of  hit  becoming  possessed 
C  h&c  property,  payments  accruing  nnder  such  agreement  may  be 
lecreed  In  equity  on  behalf  of  the  wife,  on  the  gronnd  that  the 
nsband's  possession  of  her  property  for  the  purpose  of  hor  sup- 
ort  fastens  upon  him  the  duty  and  obligation  to  maintain  her. 
n  sneh  a  ease;  the  husband  may  be  required  to  satisfy  out  of  the 
neome  of  his  business  and  property  any  deficiency  arising  in  the 
mounts  recelTed  by  him  from  her  property,  required  to  meet  his 
greed  monthly  payments  to  her:  Buttlar  t.  Buttlar,  67  N.  J.  Bq. 
A&,  73  Am.  St.  Bep.  648,  42  AtL  756. 

A  husband  is  bound  to  support  his  wife  where  the  two  are 
leparated  by  mutual  consent,  the  same  as  where  they  are  living 
n  cohabitation:  Buttlar  v.  Buttlar,  67  N.  J.  Eq.  645,  73  Am.  St 
Elq».  648,  42  AtL  766;  but  where  he  has,  in  a  separation  agreement, 
made  a  prop^  provision  for  her,  and  makes  payment  according 
to  his  promise^  he  is  not  Uable  eyen  for  necessaries  furnished  for 
lier  support:  Alley  t.  Winn»  134  Mass.  77,  46  Am.  Bep.  297;  Cany 
T.  Patton^  2  Aahm.  140;  Brown  ▼.  Brown,  6  GiU,  249,  2  Md.  Ch. 
816;  Baker  v.  Barney,  8  Johns.  72,  6  Am.  Dec  326.  If,  however, 
the  husband's  agreement  to  pay  a  certain  sum  to  his  wife,  or  to 
provide  her  with  a  separate  maintenance,  is  not  reduced  to  writing, 
and  there  is  no  evidence  of  a  payment  having  been  made,  he  is 
liable  for  goods  furnished  to  his  wife  during  the  separation:  Baker 
V.  Barney,  8  Johns.  72,  6  Am.  Dec.  326. 

An  agreement  of  separation  between  a  husband  and  wife,  though 
valid,  does  not  prevent  either  from  maintaining  against  the  other 
an  ocdlnary  action  for  divorce,  limited  or  absolute,  according  to  the 
ground  and  the  jurisdiction*  whether  the  cause  therefor  occurred 
before  er  after  such  agreement  was  entered  into:  Clark  v.  Fosdick, 
118  N.  Y.  7.  16  Am.  St.  Rep.  733,  22  N.  B.  1111;  J.  G.  v.  H.  G.,  33 
Md.  401»  a  Am.  Bep.  183;  Fosdick  v.  Fosdick,  16  B.  L  130,  23  AtL 
140;  Wood  vv  Wood,  6  Ired.  674;  Stokes  v.  Stokes,  1  Mo.  320,  324; 
Anderson  ▼.  Anderson*  1  Bdw.  Ch.  380;  Winn  v.  Sanford,  148  Mass. 
8d,  18  N»  SL  677;  Brown  ▼.  Brown,  3  Prob.  &  Div.  202;  but  see 
Brown  ▼.  Brown,  6  Gill,  249,  2  Md.  Ch.  316.    Thus,  the  fact  that 
a  husband  asd  wife  live  apart  by  mutual  agreement  is  no  bar  to 
a  suit  for  divorce  brought  by  either  against  the  other  on  the 
ground,  of  ad«tta!y:  Franklin  ▼•  Franklin,  154  Mass.  615,  26  Am. 
St  Bepb  266»  28  £L  H  681.    In  an  action  by  a  wife  for  a.  divorce 
for  cm^^,  It  was  held,  however^  in  Squires  v.  8quh»,  63  Vt 
206;  as  A,™  Bep.  668^  that  an  agceement  for  separation  made  two 
y«u  boCMe,  after  tbe  acts  of  cruelty,  and  after  actual  separation. 
Bad  sabstantbOly  eempfied  irittt  by  the  husband,  was  a  valid  de- 
fense.   So  a  man  cannot  consent  to  a  separation,  wait  for  the 
Bttfeotay  peilod^  and  then  oMais  a  divorce  on  the  gieand  of  deser- 
tlMK  BDgMS  T.  magam,  9A  Mou  App.  Vm.    Ner  can  a  wife,  Ihrinc 
■sipaHte  aai  apart  tnm  hss  bastumd;  andev  an  agreement  foa 
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Mparmtlon,  maintain  a  suit  for  limited  divorce  upon  tbe  groond 
of  abandonment  and  refusal  to  support,  where  she  bas  not  offtnil 
to  return  or  proposed  to  restore  tbe  consideration  received  from 
ber  busband:  Desbrougb  y.  Desbrough,  29  Hun,  692.  In  England, 
a  woman  who  la  living  separate  and  apart  from  her  husbuid. 
under  a  deed  of  separation.  Is  not,  In  an  action  by  the  bostaaiid  to 
enforce  tbe  deed,  entitled  to  a  Judicial  separation  on  the  ground 
of  alleged  cruelt7t  occurring  before  the  deed  was  executed  tnd 
more  than  live  years  prior  to  the  commencement  of  his  actios. 
She  la  precluded  by  the  lapse  of  time  and  the  execution  of  the 
deed:  Hesant  vj  Wood,  12  Oh.  Div.  005. 

Articles  of  separation  and  a  division  of  property  do  not  bar  tte 
vrlfc*s  claim  against  her  busband  for  temporary  alimony  or  ndt 
niouoy  In  an  action  for  divorce,  where  she  bas  not  sufficient  means: 
Millor  V.  Miller,  1  N.  J.  Bq.  386;  Wilson  v.  Wilson,  40  Iowa,  230; 
Aiiilor  V.  Miller,  43  How.  Pr.  125;  Campbell  v.  Campbell,  73  lovi, 
482.  35  N.  W.  522;  Killlam  T.  KiUiam,  25  6a.  186;  C<ries  v.  Golei. 
2  Md.  Ch.  341.  Contra,  Middleton  v.  Middleton,  18  IlL  App.  Ci, 
and  in  Rose  v.  U^an^  11  Paige,  160,  It  was  held  that  tbe  wife  vu 
uot  entitled  to  an  allowance  for  alimony,  or  for  tbe  purpose  of 
carrying  on  tne  suit  against  her  husband,  unless  she  and  lier 
trustee  either  surrendered,  or  offered  to  surrender,  tbe  voluntaiy 
settlement  made  upon  her  by  the  busband.  Compare  Taylor  t. 
Taylor,  66  N.  Y.  Supp.  5G1;  32  Misc.  Rep.  312;  DaUey  v.  DaiteJ* 
30  N.  Y.  Supp.  337;  9  Misc.  Rep.  511. 

The  divorce  of  a  husband  and  wife  after  they  baTo  entered  into 
a  valid  agreement  of  separation,  or  the  commission  by  either  U 
them  of  an  act  entitling  the  other  to  a  divorce  does  not  avoid  or 
annul  such  agreement,  or  entitle  either  to  be  released  therefrom; 
and  the  court  granting  a  decree  errs  If  it  disregards  the  agreement 
and  makes  a  provision  for  the  wife  inconsistent  therewith:  Galosba 
V.  Galusha,  116  N.  Y.  635,  15  Am.  St  Rep.  453,  22  N.  E.  Uli; 
Carey  v.  Mackey,  82  Me.  516,  17  Am.  St  Rep.  500,  20  AtL  84; 
Carpenter  v.  Osborn,  102  N.  Y.  552,  660,  7  N.  B.  823;  BlakO'  t. 
Cooper,  7  Serg.  &  R.  500;  Kremelberg  y.  Kremelberg,  52  Md.  55S; 
Morall  V.  Morall,  L.  R.  6  P.  D.  98;  Jones  v.  Jones,  1  Colo.  App. 
28,  27  Pac.  85.  But  see  Albee  v.  Wyman,  10  Gray,  222.  A  valid 
separation  agreement,  for  the  payment  of  an  allowance  to  tbe 
trustee  for  the  wife's  support,  is  not  annulled  by  the  subsequent 
granting  of  a  divorce  at  her  instance  in  an  action  in  which  no 
alimony  was  as]<ed  or  granted,  and  the  judgment  in  which  did 
not  refer  to  or  in  any  respect  purport  to  deal  with  such  agreement: 
Chirk  V.  Fosdick,  118  N.  Y.  7.  16  Am.  St  Rep.  783,  22  N.  B. 
1111. 

Upon  the  death  of  a  wife  living  separate  and  apart  from  her 
husband  under  a  deed  of  separation,  administration  may  be  htd 
on  her  estate:  McLaren  v.  Bradford,  52  Ga.  648;  and,  as  a£  agree- 
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ment  of  separation  does  not  dissolve  the  marriage,  It  doea  not 
doTest  the  wife  of  the  first  right  to  administer'  npon  the  estate  of 
h^  husband:  Read  v.  Howe,  18  Iowa,  50;  unless  she  releasee  this 
right  in  the  agreement,  which  is  sometimes  done.  Contra,  that 
neither  the  wife  nor  her  nominee  Is  entitled  to  letters  of  adminis- 
tration, In  such  a  case,  upon  the  death  of  her  husband,  see  In  re 
Davis,  106  Cal.  463,  89  Pac.  750. 

Abroffation  of  Separation  Agreements.—Atter  the  making  of  a  valid 
separation  agreement,  it  is  not  within  the  power  of  either  party 
thereto,  acting  alone  and  against  the  win  of  the  other,  to  do  an 
act  which  will  destroy  or  affect  the  contract:  Oalusha  t.  Galusha, 
116  N.  Y.  635,  15  Am.  St  Rep.  453,  22  N.  B.  1114;  188  N.  Y.  272» 
88  N.  B.  1062;  but  such  agreement  is  avoided  or  abrogated  by  the 
parties  where  there  is  a  subsequent  reconciliation  and  cohabitation, 
and  resumption  of  the  conjugal  relation  between  them:  Zimmer  v. 
Bettie,  124  N.  Y.  87,  21  Am.  St.  Rep.  638,  26  N.  B.  841;  Shelthar 
V.  Gregory,  2  Wend.  422;  Carson  v.  Murray,  8  Paige,  483;  In  re 
Smith's  Bstate,  36  N.  Y.  Supp.  820;  13  Misc.  Rep.  592;  Smith  v. 
Terry,  52  N.  Y.  Supp.  630;  24  Misc.  Rep.  228;  Heyer  v.  Burger, 
Hoff.  Ch.  1;  Knapp  v.  Knapp,  95  Mich.  474,  55  N.  W.  853;  Wells 
V.  Stout,  9  CaL  479;  Hitner's  Appeal,  54  Pa.  St  110;  Bateman  v. 
Olivia,  1  Dow,  235;  Westmeath  v.  Westmeath,  5  Bligh,  N.  S.  339; 
particularly  if  the  agreement  is  expressly  annulled  by  the  parties: 
Keys  V.  Keys.  11  Heisk.  425;  Kehr  v.  Smith,  20  WalL  81;  James 
V.  James,  81  Tex.  873,  16  S.  W.  1087.  Equity  wiU  cancel  or  rescind 
a  separation  agreement,  if  the  parties  afterward  cohabit  or  live 
together  as  husband  and  wife  by  mutual  consent:  Carson  v.  Mur- 
ray, 3  Paige,  483;  Smith  v.  King.  107  N.  O.  273,  12  S.  B.  57; 
Chapman  v.  Gray,  8  Ga.  841;  for  ever  so  short  a  time:  Carson  v. 
Murray,  8  Paige,  483.  Upon  the  avoidance  of  the  agreement,  the 
wife  becomes  entitled  to  her  former  rights:  Knapp  v.  Knapp,  95 
Mich.  474,  55  N.  W.  353;  and  the  husband's  subsequent  abandon- 
ment  of  his    wife  does  not    revive  the    agreement:    Shelthar  v. 

Gregory,  2  Wend.  422. 

*  But  to  effect  an  abrogation  of  an  agreement  of  separation,  the 
reconciliation  must  be  substantial,  and  followed  by  cohabitation, 
restoring  the  former  relation  of  the  parties.  Mere  access  is  not 
■nfflcient,  if  proved,  to  establish  such  a  reconciliation  and  cohabita- 
tion as  will  avoid  the  agreement:  Wells  v.  Stout,  9  Cal.  479. 
Even  occasional  acts  of  connubial  intercourse  between  the  husband 
and  wife  are  not  of  themselves  conclusive  evidence  that  the  separa- 
tion has  come  to  an  end  so  as  to  avoid  the  agreement:  Rowell  ▼. 
RoweU,  [1900]  1  Q.  B.  9;  Heyer  v.  Burger,  Hoff.  Ch.  1;  espe- 
cially where  there  has  been  no  resumption  of  household  lUet 
Hughes  v.  Cuming,  36  App.  Div.  302;  55  N.  Y.  Supp.  256;  or 
wliere  these  acts  might  be  done  under  the  terms  of  the  agreement 


81$  Aksrican  Statb  Bspone^  Vol.  83.    [Wisconsin 

with  the  wife's  consent:  Hitner*s  Appeal,  S4  Pa.  St.  110;  Walker 
T.  Beal,  8  Cliff.  165,  Fed.  Cas.  No.  17,0(KS.  **It  is  not  subsequent 
cohabitation  alone,**  says  Sanborn,  Clrcnlt  Judge,  In  Danlds  r. 
Benedict,  97  Fed.  867,  876,  "Vhlch  aTolds  sncli'  agreementa,  bat 
the  intentional  renunciation  of  them,  and  the  reoonciUatian  which 
the  resumption  of  marital  relations  sometlmea  erldencea.  So  tar 
as  subsequent  cohabitation  establishes  such  an  Intention,  and  as 
far  only,  does  it  have  the  effect  of  aToidlng  the  contract.*'  Hencc^ 
if  the  separation  agreement  expressly  provides  that  it  aliaU  re- 
main In  force  although  the  parties  come  together  again  and  Bva 
together  as  man  and  wife^  occasional  visits  and  cohabitation  can- 
not be  considered  as  establishing  such  an  Intention.  Furtbennore, 
a  provision  in  a  separation  agreement  that,  if  the  parties  again 
come  together  and  live  as  husband  and  wife,  it  shall  in  no  way 
abrogate  or  modify  the  agreement  as  to  property  rights,  beyond 
entitling  the  wife  to  support,  is  not  considered  to  be  immoral  or 
against  public  policy:  Daniels  v.  Benedict,  97  Fed.  307,  877.  A 
purpose  on  tne  part  of  a  wife  to  resume  marital  relations  Is 
Indicated  by  her  offer  to  return  all  that  she  has  received  under  the 
separation  agreement,  and  the  bringing  of  an  action  to  cancel  tlie 
agreement:  Hungerford  v.  Hungerford,  16  App.  Div.  612;  44  N.  X. 
Supp.  973.  An  offer  of  a  husband  to  return  and  resnme  marital  re- 
lations with  his  wife,  when  they  are  living  separate  under  a  mu- 
tual agreement,  is  not  established  by  his  uncorroborated  testimony 
that  he  sent  his  friends  to  malce  such  offer:  Buttlar  t.  Buttlar,  67 
N.  J.  Rq.  645,  73  Am.  St  Bep.  648,  42  AtL  755.  If  a  husband  and 
wife  are  living  separate  under  a  mutual  agreement,  his  olfer  ts 
return  and  resume  marital  relations  with  her,  If  duly  x»roved,  can- 
not defeat  her  right  to  recover  in  equity  the  arrears  of  payments 
due  her  under  such  agreement,  while  he  retains  the  exdusivv  use 
and  control  of  her  property  transferred  to  him  by  such  agreement: 
Buttlar  V.  Buttiar,  57  N.  J.  Eq.  6«S,  73  Am.  St  Bep.  648^  tt  AO. 
755. 

The  validity  of  a  husband's  covenant  for  the  maintenance  of  Mi 
wife,  contained  in  a  deed  of  separation  between  them,  is  not  fan- 
paired  by  a  provision  therein  that  if  the  parties  should  afterward 
come  together,  the  trust  should  remain  and  be  ezecuted  In  ID» 
manner  as  if  they  should  remain  separatet  Wafter  t.  Walker,  8 
WalL  743,  752;  Wilson  v.  Mushett,  8  Bam.  A  Adoi  743.  Nor  Is  an 
agreement  for  separation  invalidated  because  it  contains  m  pre- 
vision for  the  custody  of  children,  as  that  matter  Is  as  proper  a 
subject  for  provision  in  an  agreement  for  separation  between  the 
parenta  as  the  wife's  maintenance,  or  the  division  of  property: 
State  V.  Qiroux,  1^  Mont  149,.  159,  47  Pac.  798;  Mereein  t.  Peapl^ 
25  Wend.  64^  3&  Am.  Dec.  653;  Allen  v.  AfltecH,  64  How.  Fr.  90^ 
10  Daly,  609;  In  re  Besant,  II  Gh.  Div.  508;  Besant  t.  Wisoi;  tt 
Ch.  Div.  605.    But  an  agreement  between  a  husband  and  wifSs 
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recognizing  tbe  fact  that  tbey  had  ceased  to  Uve  together,  proyld- 
tng  for  tlieir  child's  custody  and  the  amount  he  is  to  pay  for  its 
and  ber  jenipport,  and  that  divorce^  or  second  marriage  of  either 
party  is  to  tenninate  it,  must  he  regarded  as  mutually  abandoned 
by  the  parties  when  each  has  prosecuted  a  suit  against  the  other 
for  dlTorce;  and  the  court  is,  therefore,  authorized*  in  a  suit  by 
ber  against  hfaa*  to  make  such  decree  as  may  be  deemed  proper 
respeetlni;  alimony  and  the  custody  of  the  child:  Atherton  t.  Ath- 
«rton,  155  N.  Y.  129,  63  Am.  8t  Sep.  660,  49  N.  B.  933.  .  A  reserva- 
tion In  a  separation  agreement  of  a  right  of  the  p&rtles  to  visit 
ea<di  other,  in  case  of  sicknesg,  by  mutual  consent,  does  not  ren- 
deit  the  contract  of  separation  void,  though  such  stipulation  is  not 
carried  out:  Gaison  v.  Murray,  8  Paige,  483.  A  man  cannot,  after 
the  marriage  of  his  daughter,  reduce  the  allowance  made  to  his 
wife  In.  a  deed  of  separation:  Biery  t.  Steckel,  194  Pa.  St  445,  45 
▲tL  87a 

Release  of  i>ot&er.— -Under  statutes  requiring  a  married  woman  to 
join  with  her  hnstiand  in  a  deed  of  conveyance  to  a  third  person 
In  order  to  release  her  dower.  It  is  not  released  unless  done  as  re- 
quired by  the  statute,  although  she  endeavors  to  do  so  in  a  sep- 
aration agreement:  Bowers  v.  Hutchinson,  67  Ark.  16,  53  8.  W. 
899;  Oarson  ▼.  Hurray,  8  Paige,  483.  A  provision  In  a  valid  sep- 
aration agreement  made  through  a  trustee,  excluding  a  widow 
from  all  dower  and  interest  in  her  husband's  estate,  will  have 
that  effect:  Hitner's  Appeal,  54  Pa.  St  110;  Garbut  v.  Bowling, 
81  Ma  214.  The  wife's  release  of  her  claim  foi^  dower  is  a  suffi- 
cient consideration  for  the  s^Muntlon  agreement:  Bration  v.  Mas- 
sey,  15  S.  O.  277;  and  If  she  acc^ts  a  provision  in  a  separation 
agreement  made  through  a  trustee,  in  lieu  of  dower  it  will  be 
held,  after  her  husband's  deatli,  to  bar  her  dower  right:  Garbut 
T.  Bowling,  61  Ha  214;  Loud  t.  Loud,  4  Bush,  463;  but  the  Intent 
to  bar  her  dower  Elgh1|  must  be  dear,  or  it  will  not  have  that  ef- 
fect: Sbeiton  ▼.  Shelton,  20  &  a  660;  Ireland  t.  Ireland,  43  N.  J. 
Bq.  811, 12  Atf.  184;  especially  where  the  agreement  was  simply  be^ 
tween  man  and  wife,  not  under  seal,  and  not  acknowledged  as  pre- 
scribed by  statute:  Walsh  ▼•  Kelty*  84  Pa.  St  84.  In  Watklns  v. 
Watklns,  7  Terg.  288,  tt  was  held  that  a  wife's  right  to  dower  and 
dlstilbulion  was  net  barred  by  a  trust  deed  for  separate  mainte- 
nance; and  in  Parham  T.Parham,  6  Humph.  286,  that  she  might  avoid 
«  deed  eff  separation  and  settlement  at  her  Section,  and  elect  to  take 
dower  and  a  distributive  share  in  her  husband's  estate,  in  which 
ease  she  would,  however,  be  required  to  account  for  the  property 
conveyed  in  the  deed,  which  was  not  expended  for  her  support 
tnd  maintenance  during  coverture. 

But  in  some  of  the  states  the  rights  of  married  women  have 
t^een  greatly  enlarged  by  statute,  and  reason  and  Justice  require, 
ts  w^  as  security  for  these  rights*  that  the  contracts  of  a  married 
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woman*  lawfully  made^  should  bind  her  and  be  enforced  against 
her,  as  well  as  upheld,  when  they  are  for  her  benefit  Oonae- 
quently,  a  release  by  a  wife,  In  a  yalld  agre^nent  of  aeparttloii, 
though  made  without  a  tmstee,  rellnqalshlng  her  right  of  dower 
In  his  real  estate,  will  be  upheld:  Robertson  ▼.  RobertBon,  25  lowt, 
800;  McKee  T.  Reynolds,  26  Iowa,  078;  thongh,  aside  from  in 
agreement  to  separate^  It  Is  not  competent  In  the  state  of  Iowa  for 
one  to  conyey  to  the  other  his  or  her  dower  Interest  In  real  estate: 
McKee  ▼.  Reynolds,  26  Iowa,  678.  Bee,  also,  Randall  ▼.  BandiO, 
87  Mich.  668,  672;  and  compare  King  t.  Mollohan«  61  Kan.  683,  60 
Pac.  781;  Lnttrell  t.  Boggs,  168  IlL  861,  48  N.  BL  171;  Daniels  ?. 
Benedict,  97  Fed.  867. 

A  valid  separation  agreement  between  a  man  and  wife.  te> 
knowledged  and  recorded,  and  whertin  each  agrees  to  Uve  apart, 
and  to  release  to  the  other  all  ''Interest,  right,  and  title  to  any  and 
all  real  estate^**  etc.,  which  the  other  possessed  at  the  time  of 
their  marriage,  bars  the  right  of  the  husband  to  assert  dower  af- 
ter the  death  of  his  wife:  Luttrell  t.  Boggs,  168  IlL  361,  48  N.  & 
171;  and  a  contract  entered  Into  between  a  husband  and  wtfe^ 
whereby  he  was  to  pay  her  a  certain  sum  of  money  and  she  wu 
to  Join  him  In  deeds  of  conveyance  and  relinquish  her  dower  In 
other  lands,  and  both  were  to  live  separate  and  absolye  each  other 
from  all  obligations  as  husband  and  wlfe^  while  not  enforceaUs 
at  law,  may,  after  complete  performance^  be  successfully  lnte^ 
posed  as  an  equitable  defense  to  an  action  bought  by  him  to  se* 
cure  possession,  as  tenant  by  the  curtesy,  of  property  which  she 
subsequently  acquired  with  her  own  means,  although  it  was  not 

her  separate^  equitable  estate:  McBreen  t.  McBreen,  164  Mo.  ?SX 
77  Am.  St  Rep.  768,  66  8.  W.  468;  but  If  the  parties  separated  by 
agreement  and  set  apart  to  the  wife  one-third  of  land  descended 
to  her  from  her  father,  free  ftom  all  dlalms  of  the  husband,  witli- 
out  any  stipulation  aa  to  the  residue^  on  which  the  husband  con- 
tinued to  reside,  until  the  death  of  his  wife,  his  tenancy  was  de 
rived  by  the  curtesy  through  his  wife:  Dooley  t.  Baynes,  86  Vs. 
644,  10  S.  B.  074. 

EffecU  of  Death  and  Ri0lU$  of  Harofoor.— When  a  wife  Toluntarily 
and  advisedly  enters  Into  an  agreement  of  separation  with  ber 
husband,  and  accepts  and  retains  property  conveyed  to  her  by  ber 
husband  In  execution  of  the  agreement,  and  lives  apart  from  bim 
during  the  remaindw  of  his  life^  a  court  oC  equity  wiU  not,  after 
his  death,  set  the  agreement  aside,  and  restore  her  to  rights  in  bis 
estate,  which  she  surrendered  for  the  consideration  received:  Imn- 
iels  V.  Benedlcty  87  Fed.  867,  882;  HUblsh  t.  UatUe,  145  Ind.  5». 
44  N.  B.  20;  DUllnger's  Appeal,  35  Pa.  St  367;  Hltner's  Appeal  M 
Pa.  Bt  110;  Rains  v.  Wheeler,  76  Tex.  890.  13  a  W.  324.  A  wife 
la  barred  from  claiming  any  share  of  her  husband's  estate  under 
the  Intestate  lawa,  where  she  has,  in  a  valid  deed  of  sepui-uiiuii.  re- 
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leased  blm  from  all  duties,  liabilttles,  and  obligations  of  marrlaireb 
and  the  husband,  during  his  lifetime,  has  folly  performed  his  un- 
dertakln^Tt  In  good  faith  to  support  and  maintain  her,  and  the  pro- 
vision for  that  purpose  was  reasonable:  Scotf s  Estate,  147  Pa.  St. 
102,  23  AH.  214;  Speldel's  Appeal,  107  Pa.  St  18.  So,  where  each 
has  waived  all  rights  in  the  other's  property,  acquired  or  to  be 
hereafter  acquired:  Aspey  v.  Barry,  18  S.  Dale  220,  83  N.  W.  91. 
And  a  wife's  relinquishment,  in  a  Talld  deed  of  separation,  of  all 
daim  to  a  dlstributiye  share  of  the  husband's  personal  estate,  in 
ease  she  Buryiyes  him,  will  bind  her:  Miller  t.  Miller,  16  Ohio  St 

B27;  Loud  y.  Loud,  4  Bush,  463;  McOubbhi  y.  Patterson,  16  Md. 
179.  A  wife  who  liyes  separate  and  apart  from  her  husband,  un- 
der a  Talld  agreement  for  separation,  is^  not  a  member  of  the  im- 
mediate family  of  the  husband,  and,  upon  his  death  to  not  en- 
titled to  an  allowance  for  her  maintenance,  out  of  his  estate,  un- 
der the  code;  Estate  of  Noah,  73  Cal.  583,  2  Am.  St  Bep.  829,  IS 
Pac.  287. 

But  In  those  jurisdictions  holding  that  a  separation  agreement 
entered  into  between  a  husband  and  wife,  without  the  interyen- 
tlon  of  a  trustee,  and  whereby  the  one  relinquishes  all  claim 
against  the  estate  ct  the  other,  is  yold  for  want  of  capacity  in  mar^ 
ried  persons  to  contract  with  each  other,  a  wife,  upon  hor  hus- 
band's death,  would  be  entitled  to  a  share  of  his  estate,  though 
■he  had  preylously  relinqutohed  all  claim  upon  his  property  in  a 
deed  of  separation,  executed  without  the  interyentlon  of  a  trustee: 
Whitney  y.  Cloeson,  138  Mass.  49.  And,  where  a  separation  agree- 
ment made  through  a  trustee,  requires  the  husband  to  dlyide  the 
community  property,  but  he^  dies  without  haying  done  so,  the  wife 
may  share  in  the  estate:  Andrus  y.  Bandon,  34  Tex.  Ck/O.  The 
wife's  r^ght  to  share  in  her  husband's  estate  is  not  cut  oil,  how- 
ever, though  she  lived  apart  from  him  for  a  few  years  prior  to  his 
decease,  where  there  is  nothing  in  the  agreement  to  show  that  it 
was  the  Intention  of  the  parties  to  bar  her  right  to  a  distributive 
share  of  his  estate:  Newton  y.  Trueedale,  69  N.  H.  634,  46  AtL 
646. 

A  covenant  by  a  wife,  in  an  agreement]  for  separation,  to  release 
all  claim  to  her  husband's  estate,  upon  his  death.  In  consideration 
of  a  present  conveyance  to  hei'  of  property  by  him,  to  not  invalid 
because  her  interest  in  hto  estate  to  a  mere  expectancy;  but  on 
the  contrary,  is  yalid  and  enforceable  against  the  wife,  upon  the 
liusband's  full  execution  of  the  agreement:  Danieto  y.  Benedict  97 
Fed.  367.  In  England,  where  a  wife  in  a  separation  deed  cove- 
nanted to  release,  when  dtocovert,  a  reversionary  life  Interest  in 
real  and  personal  estate^  it  was  held!  that  on  the  husband's  death, 
the  wife  was  not  bound  to  release  her  life  interest  bjf  haying  re* 
ooived  an  annuity  under  the  deed,  which  was  executed  in  1876^ 
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When  a  luatend,  Ib  a  valid  Mpumtioii  ■iimifnf,  icteiiM  Mi 
wife  and  her  artste  troni  aar  daln  or  iatewirt  ba  bail  ot  mt/  kt^ 
tbarela  bf  raasoa  of  tfaa  marital  relatioB,  aacb  retoase  cffeetnOy 
ban  Mm  fkom  any  ataare  er  Intanet  In  property  or  eftate  left  \v 
bar  at  death:  King  wi.  Moilotaan,  61  Kan.  aB3»  00  Pae.  73L  Bit 
an  agreement  betveen  a  bnaband  and  wtfa  antered  tale  pendtag 
a  anlt  for  dlnoroeb  and  for  the  dtapoattlon  «f  their  piopertri  \9 
which  eaiOi  la  to  reeehFe  a  flpedlle  aam  from  ttieir  homceteiid  aad 
one-half  of  the  net  prooeeda  of  their  peiaonal  vroperty,  aad  li  r- 
leaaed  from  all  obUgatlona  of  ereiy  tiiaxaeler  for  the  fatnre  icli 
and  debta  of  the  other,  doea  net  aifect  hia  light  to  share  ta  kr 
eatate  upon  her  death  Intestate^  aa  there  la  no  releaae  bj  ettlier  mi 
upon  the  eatate  of  the  oilier  In  caae  of  death:  Joaea  t.  LaaaaC 
118  CaL  480,  e2  Am.  8t  Bep.  2SU  CO  Pac.  706.  and  aee  WUh  f . 
Jonea,  42  Md.  422;  though  it  would  be  otherwiae  If  the  agreeacal 
contained  apt  worda  importiog  an  intentloa  Dor  tha  one  new  to 
aaaert  In  anj  way,  any  right  to  the  property  of  tha  otlier,  pracai 
Jr  fntnre:  In  re  Darla,  106  CaL  468,  88  Pac  756.  In  thia  caaM 
bnaband  and  hla  wife  had  aeparated  in  pnranance  of  wrfttea  l^ 
ticlea  of  aeparation,  whereby  tiiey  agreed  to  dlvida  their  propcftj. 
and  rellnqnlah  an  claima  of  every  nature  upon  the  propertr 
of  each  other  then  owned  or  thtfeaf ter  to  be  acquired,  and  It  vii 
hdd  that  the  anrrlYlng  wife,  living  apart  from  tier  hnaband,  it 
tiie  time  of  lila  death,  in  purauance  of  the  arrangement,  waa  mk 
entitled  to  aucceed  to  any  portion  of  hia  eatate:  In  re  Davbb  ^ 
CaL  463,  88  Pae.  766. 

The  wife  la  aitltled  to  the  piovtilon  aeeured  to  her  in  vaBd  » 
ticlea  of  aeparatlon,  and  may  alao  take  under  the  proviaioa  of  t 
will  made  in  her  fkvor  by  her  huaband:  Caraon  v.  Mnmj,  I 
Paige,  488.  The  propertf  received  by  her  firom  her  bnaband  aa* 
der  an  agreement  for  aeparatlon  la  not  a  part  of  tha  latter*!  • 
tate,  upon  hla  death,  and  cannot  be  charged  by  hia  adminlataig 
with  the  payment  of  funeral  expenaea  and  other  chargea:  Apptfl 
of  Agnew  (Pa.  Jan.,  1888),  12  AtL  160l  Where  the  property  1» 
oomea  veated  in  a  toatee^  to  be  enjoyed  by  the  wife  with  a  poa« 
of  appointment  by  will,  and  ahe  afterward  dlea,  the  hnaband  ast 
not  aet  the  artidea  aside,  where  no  credltora  intervene:  H^yer  a 
Burger,  1  Hoff.Oh.1.  If  the  huaband  and  wife  have  made  an  agnt^ 
meat  of  aeparatlon,  and  live  apart  nntU  the  huaband  dlea»  bUi  aa 
provlalon  haa  l)een  made  for  hla  wife  prior  to  hia  death,  tlie  tn» 
tee  who  haa  made  advancea  to  her  may  bring  an  action  to  enftvti 
a  mortgage  given  to  aecnre  the  performance  of  the  ImalMUMn; 
agreement:  llann  v.  Hulbert,  88  Hun,  27.  A  widow  in  BCicUgttj 
ai  entitled  to  a  distributive  ahare  of  her  huaband'a  pers(»al  eatil^i 
although  ahe  haa  entered  into  a  separation  agreement  in  anotlig 
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ctate,  vafying  ber  dalma,  nnder  the  law  of  the  lattef  state,  as 
widow,  in  case  she  survived  her  husband,  unless  it  is  shown  that 
she  has  waived  her  rl^rhts  nnder  the  laws  ci  Michigan:  Knapp  t. 
Knapp,  85  Mich.  474,  66  N.  W.  853. 

Sifwi  of  8taiute$.^ln  Calif omia,  Colorado,  Minnesota,  and  Bouth 
Dakota,  and  possibly  other  states,  a  husband  and  wife  may  make 
a  separation  contract,  under  the  statute,  directly  between  them- 
selves, and  the  intervention  of  a  trustee  is  unnecessary:  Wicker- 
sham  V.  Comerf  ord,  96  Cal.  433,  81  Pac.  858;  Daniels  v.  Benedict 
97  Fed.  8G7;  BoU  v.  Roll,  61  Minn.  363,  63  N.  W.  716;  Aspe/  V. 
Barry,  13  8.  Dak.  220,  83  N.  W.  91.  Such  a  contract  is  valid  and 
may  be  enforced  against  the  husband  by  action:  Roll  v.  Roll,  51 
Minn.  853y  63  8.  W.  716.  If  the  parties  agree  upon  a  division  of 
the  community  property,  each  relinquishing  all  right  to  the  share 
allotted  and  assigned  to  the  other,  and  the  wife  agrees  that,  as  to 
the  sum  allotted  to  ber  hueband,  it  shall  be  his  separate  estate^ 

and  that,  as  to  it,  she  ''relinquishes  all  right  as  to  his  wif  e^  in  law 
or  equity,  or  by  descent,  and  each  party  shall  have  hereafter  no 
daim  upon  the  other  for  support  or  sustenance^"  the  contract  is 
binding  upon  the  parties,  and  its  effect  is  to  deprive  the  wife  there- 
after of  the  right  to  select  a  homestead  out  of  the  separate  prop* 
erty  of  her  husband,  either  before  or  after  his  death:  Wickersham 
V.  Oomerford,  96  CaL  433,  81  Pac.  358.  Until  avoided  by  the  mu- 
tual resumption  of  marital  duties,  or  the  divorce  of  the  parties,  a 
contract  of  separation,  under  the  Civil  Code  of  California,  remains 
binding  and  obligatory  upon  the  parties  thereto*  but^  under  that 
code,  consent  to  a  separation  is  a  revocable  act.  and,  if  one  of  the 
parties  afterward,  in  good  faith,  seeks  a  reconciliation  and  restora- 
tion, but  tlie  other  refuses,  such  refusal  is  "desertion,"  for  the  pur- 
poses of  a  divorce,  but  if  no  divorce  is  obtained,  the  contract  of 
separation  still  subsists:  Sargent  v.  Sargent,  106  CaL  541,  39  Pac 
931.  The  statute  of  New  Tork  provides  that  a  married  woman 
"may  contract  with  her  husband  or  any  other  person  to  the  same 
extent)  with  like  effect,  and  in  the  same  form  as  if  unmarried"; 
but  it  further  provides  that  "nothing  herein  contained  shall  be  con- 
strued to  authorize  the  husband  and  wife  to  oiter  Into  any  con- 
tract by  which  the  marriage  relation  shall  be  altered  or  dissolved"; 
and  it  has  been  held  that  this  statute  does  not  authorise  a  con« 
tract  between  a  husband  and  wife^  made  after  they  have  sepa- 
nited,  whereby  tho  husband  agrees  to  pay  his  wife  an  allowance 
In  consideration  of  her  living  separate  from  hini«  and  that  suchi 
a  contract  will  not  be  enforced,  unless  made  with  a  trustee  for  the 
wiite:  PoUlon  v.  Poillon,  40  App.  Div.  841;  63  M.  Y.  Bupp.  301; 
Whitney  ▼•  Whitney,  4  App.  Dlv.  696;  86  N.  T.  Supp.  891;  15  Mise. 
Rep.  78;  88  N.  Y.  Supp.  1136^ 

AeHoui  on  BeparaiUm  Ai^reementf.— A  husband's  stlpulatioo  to  al* 
tow  a  separate  maintenance  to  his  wife,  through  the  InstnuneatalF 
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tty  of  a  third  person,  as  auxiliary  to  an  agreement  for  a  sepaia* 
tlon,  may  be  enforced  at  law  or  in  equity:  Helms  ▼.  Frandaca,  1 
Bland,  644,  20  Am.  Dec.  402;  Grime  v.  Borden,  lfi6  Mass.  198;  41 
N.  B.  216;  Calkins  T.  Long,  22  Barb.  97.  That  a  Talld  aepaimtloa 
agreement  between  a  hnsband  and  wife  may  be  enforced  In  t 
court  of  equity,  respecting  the  proylsi<Mi  made  for  the  wife,  mi 
Walker  t.  Walker,  9  Wall.  743,  751;  Wilson  t.  Wilson,  5  H.  !«.  Oul 
40;  Walker  v.  Beal,  8  Cliff.  165,  Fed.  Cas.  No.  17,066;  Smith  % 
Knowles,  2  Grant  Cas.  413;  Barnes  ▼.  Barnes,  104  N.  C  (KU 
10  &  B.  304;  Aspinwall  ▼.  Aspinwall,  49  N.  J.  Bq.  302,  24  AtL  fl20( 
and  a  court,  either  of  equity  or  of  law,  will  enforce  a  legal  sal 
proper  covenant  in  a  separation  deed,  although  other  coTeDanti 
in  it  may  be  illegal:  Hamilton  ▼.  Hectw,  L.  R.  13  Bq.  611;  Grlmi 
T.  Borden,  106  Mass.  198,  44  N.  B.  2ia  But  a  contract  for  sepan* 
tion  cannot  be  sustained  in  equity  unless  it  was  f^ir.  Just,  and 
reasonable:  Bwitser  v.  Switser,  26  Gratt  574.  A  contract  betweca 
a  husband  and  wife,  good  at  law,  when  made  by  a  husband  with 
a  trustee  for  the  wife,  will  be  upheld  in  equity:  Bvana  t.  Brasi, 
98  Ky.  610,  614,  20  8.  W.  005.  A  court  of  equity  maj  enforce  sttp* 
ulations,  in  a  separation  agreementi  respecting  an  arrangement  of 
property  and  forbearance  ftom  personal  molestation:  Wilson  t. 
Wilson,  6  H.  L.  Cas.  40.  If  a  husband  and  wife^  resicteitB  U 
Florida,  temporarily  residing  in  Maine,  enter  into  a  contraet  In  ttai 
latter  states  for  their  sepajatiouy  and  that  he  will  pay  her  a  mcmt^ 
ly  allowance  for  her  support,  such  contract  will  be  enforced  ii 
Haine^  though  not  yalid  under  the  laws  of  Florida:  Carey  ^ 
Mackey,  82  Me.  616,  17  Am.  St  Rep.  600,  20  AtL  84w 

If  a  husband  and  wife  contract  with  each  other  as  If  anmarrledL 
a  court  of  equity  inquhrea  whether  the  contract  was  fair  and  Jnst, 
and  equitably  ought  to  be  enforced,  and  administera  relief  when 
both  the  contract  and  circumstances  require  it;  but  it  does  not 
entertain  Jurisdiction  to  enforce  mere  voluntary  agreements  not 
founded  upon  any  valuable  consideration,  either  in  favor  of  tbe 
wife  against  the  husband,  or  in  his  favor  against  the  wife.  U 
however,  they  are  fair  and  Just,  and  have  been  consummated,  t 
court  of  equity  will  uphold  the  transactions,  except  as  against 
creditors:  Hendricks  v.  Isaacs,  117  N.  Y.  411,  15  Am.  St.  Bep.  521. 
22  N.  hi.  1029.  The  execution  or  fulfillment  of  a  separation  asre^ 
ment  solves  all  doubtful  questions:  Bmery  v.  Neighbor,  7  N.  J.  L 
142,  11  Am.  Dec  543;  and  the  law  will  not,  at  the  instance  oC 
either  party,  relieve  him  from  the  eCCect  of  an  illegal  provisioQ 
therein,  ao  far  aa  it  has  been  executed:  Tallinger  v.  MandevlQe; 
113  N.Y.  427,  21  N.  B.  125.  Bkjuity  has  Jurisdiction  to  rectify  • 
misUke  in  a  deed  of  separation  and  settlemeht:  Parham  ▼.  Pa^ 
ham,  6  Humph.  286.  A  trustee  may  enforce  the  husband'a  cotv 
nant  in  a  separation  deed  for  the  benefit  of  the  wife:  Grime  v.  Bop 
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BO,  166  Mass.  108,  44  N.  B.  216;  and  a  deed  of  Beparatlon  cannot 
e  annulled  in  an  action  to  which  the  trustee  Is  not  a  party:  Ga- 
isha  T.  Galusha,  138  N.  Y.  272,  83  N.  B.  1062.  A  husband  cannot 
»train  a  suit  to  recover  arrears  of  payment  under  a  deed  of  sep- 
ratlon:  Holbrook  ▼.  CJomstock,  16  Oray,  100;  and  equity  will  not 
itertaln  a  bill  to  Instruct  trustees,  under  a  deed  of  separation,  how 
)  act,  where  the  trust  has  not  terminated,  and  there  is  no  am« 
iguity  In  its  terms,  or  allegation  of  conflicting  claims:  Crawford 

Winston,  34  App.  DIt.  457;  54  N.  T.  Supp.  246.  Nor  wUl  equity 
>mpel  a  husband  to  convey  to  bis  wife's  grantee,  to  perfect  the 
gal  title  to  land,  where  the  agreement  for  separation  is  Incom- 
lete  or  Inyalld:  Llppy  ▼.  Masonhelmer,  9  Md.  810.  A  separation 
^eement  will  be  canceled  where  the  parties  hare  subsequently 
)hablted  together  as  man  and  wife:  Smith  t.  King,  107  N.  O. 
r3, 12  S.  iiL  67;  but  will  not  be  set  aside  on  account  of  the  sub- 
Minent  adultery  or  other  misconduct  of  the  wife,  while  living 
part  from  her  husband:  Dixon  v.  Dixon,  23  N.  J.  Bq.  81G;  24  N. 

ifiq.  1^;  Lister  v.  Lister,  35  N.  J.  Bq.  48;  Bradley  t.  Bradley, 
.  R.  7  P.  D.  237;  even  where  a,  divorce  hae  been  granted,  and  the 
)venant  is  to  pay  an  annuity  for  life,  if  there  are  no  express 
ords  limiting  the  husband's  obligation  to  the  period  during  which 
le  marriage  tie  subsisted:  Charlesworth  v.  Holt,  L.  K.  9  Bx.  ^8, 
In  Bngland,  the  courts  have  gone  so  far  as  to  decree  specific  per- 
^rmance  of  an  agreement  between  a  husband  and  wife  to  live 
rparate  and  apart  from  each  other:  Hart  v.  Hart,  18  Oh.  Dlv« 
rO;  Besant  T.  Wood,  12  Gh.  Dlv.  605;  Gibbs  v.  Harding,  L.  R.  5 
b.  App.  836;  Wilson  v.  WUson,  1  H.  L.  Gas.  638;  5  H.  L.  Gas.  40; 
»Ung  y.  Crawley,  2  Vem.  886;  Blworthy  v.  Bh:d,  2  Sim.  &  8. 
^;  without  inquiring  Into  the  cause  of  the  separation:  Wilson  v. 
^llson,  1  H.  L.  Gas.  638;  and  the  court  will,  not  refuse  specific 
srformance  of  such  an  agreement  on  the  ground  that  It  provides 
•r  the  wife's  Laving  the  custody  of  the  dhildren:  Hart  v.  ^Hart, 
I  Gh.  Dlv.  670.  It  seems,  too,  that  after  decreeing  specific  per- 
nnance  of  articles  of  separation,  the  court  may  restrain  the 
Ife,  as  well  as  the  husband,  from  proceeding  in  a  suit  to  annul 
e  marriage:  Wilson  v.  Wilson,  1  H.  L.  Gaa.  538;  and  an  Injunc- 
>tt  may  be  granted  to  restrain  the  wife  from  suing  for  a  rest!- 
tlon  of  conjugal  rights,  by  reason  of  her  husband's  trlfiing 
eaches  of  covenants  contained  in  a  deed  of  separation:  Besant 

Wood,  12  Gh.  Dlv.  606;  and  see  Wilson  v.  Wilson,  6  H^  L.  Gas. 
• 

In  the  United  States,  a  court  of  equity  will  never  decree  a  sep- 
atlon  between  a  husband  and  wife,  although  they  may  have 
Ipulated  for  it  in  a  formal  and  solemn  instrument  It  will  con- 
»1  the  incidents  and  accomplish  the  lawful  objects  of  a  deed  of 
paratlon  between  them,  but  it  will  not  decree  a  separation: 
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Smith  ▼.  KnowlMW  9  Orant  Gas.  413;  McKeniuui  t.  PUBp%| 
Wliart.  571,  87  Am.  Dec  488;  AsplDwaU  ▼.  AsplnwaU,  49  K. 
Sq.  802,  84  AIL  926;  Tfaomaa  t.  ^own,  10  Oliio  8t.  347; 
▼•  Gart«r»  14  Bmedes  *  11.  50l    It  may  be  ^eeillcally  enfi 
as  to  the  property  Induded  within  it:  Thomas  t.  Bivwd,  10 
8t  247;  and  see  Harlow  ▼.  Harlow.  77  lU.  633.    Goatza.  Outer 
Garter*  14  Smedes  *  H.  88l 

A  separatloii  agreemeot  ohtalned  from  the  wife  hj  the 
hand's  diirea%  ImposlttoOt  or  fkmiid  may  be  set  aside  In 
WUletU  ▼•  Wnietts,  104  IlL  122;  Daniels  ▼•  Daniels.  9  Ookk 
160,  10  Psc  667;  or  the  wife  may,  whone  the  proTlsloii  for 
•ttWort  was  Inadequate^  and  the  agreement  was  executed 
her  nnadvlsedly  or  Imprudoitly,  as  a  resolt  of  her  hnsbsnfft 
fll-treatment,  be  permitted  to  rescind  the  agreement  npoa 
Ittg  to  the  hoshand  so  much  of  the  consideration  as  slie 
not  already  expended:  Hnngerford  ▼.  Hnngerford,  161  K  X. 
560,  56  N,  B.  117.  Bnt  where  no  fraud,  coercl<m  or  concnlisial 
in  procuring  articles  of  separation  is  shown»  a  wtfe  wiU  not  b» 
permitted,  upon  the  death  of  her  husband  to  daim  any  portios  if 
his  estate:  Denies  ▼•  Benedict,  97  Fed.  867;  especially  after  tte 
lapse  of  twenty-six  years  from  the  date  of  the  separation:  FimkH 
Estate^  196  Fa.  8t  26^  45  AtL  489;  and  see  SchmoUs  y.  8cll]]lalo^ 
116  Hlch.  698,  76  N.  W.  185,  showing  that  a  wife  cannot  nm 
a  written  agreement  of  separation,  and  at  the  same  time  asert 
a  parol  agreement  of  that  kind,  giving  her  a  larger  amooat  d 
property.  Gourts  will  not  undo  the  accepted  execation  of  as 
agreement  of  separati<m  by  the  parties,  done  in  good  talth:  Dis- 
iels  T.  Benedict,  97  Fed.  867;  and  the  wife  cannot  soe  to  ansri 
it  if  the  husband  is  free  of  fraud  or  fiiuit:  Sparks  ▼.  Sparky 
94  N.  G.  527.  The  agreemoit  will  be  enforced  in  equity,  if  ^ther 
party  has  received  the  benefit  of  it:  Bowos  ▼•  Hutchinson,  61 
Ark.  15^  68  a  W.  S9a 

Although  the  trustee  has  not  signed  articles  of  Beparatkn  tf 
the  wife  has  lived  separate  and  apart  from  bat  husband  upon  t&t 
faith  of  the  agreement,  and  made  a  testamentary  diq>oaltlon  of  tlM 
personal  property  included  therein,  her  administrator  may  re- 
cover it  from  the  trustee  notwithstanding  the  husband's  objee* 
tlons:  Emery  ▼.  Neighbor,  7  N.  X  L.  142,  11  Am.  Dec  541;  and 
a  husband,  who  has  given  his  secured  promissory  notes,  upon  a 
separation  agreement,  for  the  support  of  his  wife  and  daughter. 
but  who  has  fraudulently  obtained  possession  of  them,  by  pre- 
tending tliat  he  would  again  live  with  his  wife^  may  be  com- 
pelled by  a  eourt  of  equity  to  pay  them:  Harlow  ▼•  Hariow,  77 
lU.  688.  As  a  valid  contract  of  separation  bhids  the  wife^  she 
cannot,  in  an  action  for  the  alienation  of  hsr  hnsband's  afEee> 
tlons,  recover  damages  for  the  loss  of  her  husband's  si^worv 
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agaliiBt  one  who  caused  tlie  separation:  Metcalf  ▼.  Tiffany, 
3  MlclL  604,  64  N.  W.  479.  The  amount  allowed  a  wife  In  a 
ed  of  separation  is,  so  long  aa  the  deed  remains  unrevoked,  the 
fe's  measure  of  damages  In  an  action  by  her  to  set  aside  the 
reement,  to  open  a  decree  of  dlTorce  In  a  former  action  be- 
een  the  plaintiff  and  her  husband,  and  to  modify  it  by  in- 
casing the  allowance  for  alimony  to  the  plaintiff  therein:  Galua- 

T.  Galusha,  1B8  N.  Y.  272,  88  N.  B.  1062.  A  husband,  in  ar- 
irs  aa  to  paymoit  of  installments,  under  a  deed  of  separation, 
d  against  whom  a  Judgm^it  has  been  rendered,  cannot,  after 
Dceedlnga  haye  been  going  on  for  fire  months,  have  them  set 
Ide  by  a  tender  of  the  full  amount  of  the  unpaid  Installments: 
ery  t.  Steckel,  194  Pa.  St  446,  46  Aa  876. 
in  MiUer  t.  Miller,  16  Ohio  St  t>2S,  i%  is  held  that  a  separation 
reement  can  be  made  available,  in  pleading,  as  a  full  defense 
an  actkm  by  the  wife  for  a  distributive  share  of  her  deceased 
isband's  estate,  only  when  accompanied  by  such  averments  as 
ow  it  to  have  been  fair,  reasonable  and  just  to  her;  and  that  the 
me  is  true  where  the  contract  is  relied  on  as  a  cause  of  action; 
(t  other  cases  hold  that  such  a  contract  is  presumptively  valid 
Id  that  a  party  pleading  it  either  as  a  cause  of  action  or  matter 

defense  need  not  aver  or  prove  that  it  was  fair  and  just  to  the 
Ife:  Daniels  t.  Benedict,  97  Fed.  867;  Commonwealth  t'  Rlch- 
ds,  181  Pa.  St  209,  18  AtL  1007.  In  a  suit  In  equity  brought 
f  a  wife  against  her  husband  xo  enforce  a  mutual  agreement  of 
varation  betweoi  them,  providing  for  payments  of  money  by  him 
r  her  separate  support,  founded  upon  a  valuable  consideration 
isslng  fiom  her  to  him,  the  rules  of  evidenos  as  appUed  in  a 
^urt  of  law  may  be  applied,  and  a  defense  which  would  be  over- 
Qed  at  law  may  be  overruled  in  such  a  case  in  equity:  Buttlar 

ButtUr,  67  N.  J.  Bq.  646,  73  Am.  St  Rep.  648,  42  Atl.  755.    In 

1  action  brought  to  recover  certain  sums  alleged  to  be  due  under 

separation  agreement  the  question  as  to  whether  or  not  the 

rreement  has  been  violated  is  one  for  tbn  Jury  where  the  evi- 

mce  Is  in  eonflkt:  I>uryea  t.  Bliveo,  122  N.  Z.  567,  26  N.  ■. 
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8HEPPARD  T.  BOSENKBANS. 

[100  wis.  68,  80  N.  W.  19d.] 

LANDLORD  AND  TENANT— LBA8B,  WITH  PRIVILBQl 
OF  BXTBNSION-OONSTRUCTION  OF.— A  ieue  for  a  term 
stated,  with  the  privilege  of  an  extension  by  glYing  notice  befon 
the  original  term  expires,  is  an  unconditional  lease  for  the  origi- 
nal term  and  a  conditional  lease  for  the  term  thereafter. 

LANDLORD  AND  TENANT— LEASE,  WITH  PRIVILEGl 
OF  EXTENSION— HOW  LESSEE  HOLDS.-If  a  lessee,  uida 
his  lease,  has  the  privilege  of  an  extension,  and  holds  over  vftm 
giving  notice  as  therein  required,  he  holds  for  the  additional  teni 
under  the  original  lease  and  not  under  the  notice. 

LANDLORD  AND  TENANT— LEASE— NOTICE  FOB  AX 
ADDITIONAL  TERM-fiTATUTE  OF  FRAUDS.— The  act  of  i 
lessee  in  giving  notice  that  he  will  hold  for  an  addlttonal  tern, 
according  to  the  privilege  of  his  lease,  is  not  the  making  of  u 
agreement  concerning  land.  It  is  not,  therefore,  within  the  itatf 
ute  of  frauds,  concerning  that  subject,  and  may  be  givoi  by  u 
agent  having  no  written  authority. 

NOTICE  NOT  SEASONABLY  GIVEN,  BUT  ACTED  UPON 
WITHOUT  OBJECTION,  IS  A  WAIVER  of  the  condltloD  u  ti 
the  time  in  which  it  should  have  been  given. 

iKSTRUOTIONS^LEOAL  EFFECT  OF  ANSWEB-SPfr 
CIAL  VERDICT.— It  is  error  to  state  to  a  Jury  the  legal  effect  d 
their  answer  to  a  question  in  the  special  verdict 

INSTRUCTIONS  —  EXCEPTION  TO  —  WHEN  INSUFFI- 
CIENT.— ^An  omnibus  exception  which  Includes  two  or  mof«  ^ 
tinct  propositions, .  some  of  which  are  correct,  is  Insufficient  to 
present  the  question  as  to  the  correctness  of  any  one  of  the  prop*- 
sitlons  singly. 

Action  to  recover  certain  installments  of  rent  under  a  writta 
lease,  entered  into  between  Jacob  Weil,  and  the  defendsofc 
Rosenkrans,  whereby  a  certain  room  of  a  building  in  Chuagi| 
was  leased  to  Rosenkrans  from  October  1,  1894^  to  April 
1896,  '^with  the  privilege  of  four  years  more,''  at  a 
i^te,  by  giving  ninety  days'  notice  before  May  1,  1896. 
krans  took  possession,  and  did  a  jewelry  business,  but  on  Ifai 
1,  1896,  the  Weber  Jewelry  Company  succeeded  to 
business,  and  occupied  the  premises  until  August  1,  1897, 
ing  the  rent  therefor.  On  March  3, 1896,  J.  H.  Wctor,  a 
ber  of  the  company,  and  in  which  company  Bosenkiaiis 
to  have  been  largely  interested,  ddivered  to  the  agent  of 
then  own^  of  the  demised  premises  a  notice  that  h^  the 
fendant,  Boeenkrans,  would  continue  in  possession  of  the 
ises  under  the  stipulations  of  the  lease.  This  notice 
signed^  ''0.  L.  Bosenkrans  by  J.  H.   Weber."    Weber 
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fied  that  he  gave  the  notice  by  direction  and  authority  of  Boa- 
enkrans,  who  denied  that  he  had  given  any  snch  authority,  but 
it  was  found  that  the  defendant  served,  or  caused  the  notice  to 
be  served.  On  May  28,  1897,  Weil  af^signed  the  lease,  with 
the  rent  thereby  secured,  to  the  plaintiff,  Sheppard,  by  an  in- 
dorsement in  writing.  Weil  died  December  17,  1897.  It  was 
found  that  the  defendant  vacated  the  premises  on  July  31, 
1897,  and  that  the  plaintiff  obtained  a  new  tenant  therefor  on 
May  1,  1898,  but  at  a  lower  rent,  though  for  the  best  price  ob- 
tainable. The  premises  were  vacant  for  nine  months.  Upon 
the  interrogatory  7^,  the  jury  found  that,  after  the  alleged 
renewal  of  the  lease,  down  to  the  time  when  the  premises  were 
vacated,  the  defendant  occupied  the  premises  under  the  lease. 
The  plaintiff  obtained  a  judgment  for  damages  and  the  de- 
fendant appealed. 

Blatchley  ft  Burke  and  A.  H.  Blatchley,  for  the  appellant. 

O^Connor,  Hammel  ft  Schmitz  and  Leopold  Hammel,  for 
tile  respondent. 

^  WINSLOW,  J.  The  lease  in  question  was  an  Illlinois  con- 
tract, and  the  appellant's  main  contentions  are  based  upon  the 
provisions  of  that  part  of  the  statute  of  frauds  of  Illinois  re- 
lating to  contracts  concerning  lande  or  interests  therein  which 
reads  as  follows:  '*No  action  shall  be  brought  to  charge  any  per- 
son upon  any  contract  for  the  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them,  for  a  longer 
term  than  one  year,  unless  such  contract  or  some  memorandum 
or  note  thereof  shall  be  in  writing  and  signed  by  the  party  to 
be  charged  therewith  or  some  person  thereunto  by  him  lawfully 
authorized  in  writing  signed  by  euch  party*' :  Starr  and  Curtii* 
Annotated  Statutes  1896,  c.  59,  sec.  2. 

The  appellant's  argument  is  that  the  occupation  of  the  prem- 
ises after  April  30,  1896,  must  be  a  holding  under  the  notice 
of  election  to  hold  for  the  additional  term,  and  that  such  notice 
having  been  given  by  an  agent  whose  authority,  if  any,  waa 
not  in  writing,  signed  by  Boeenkrans,  it  follows  that  the  notice 
was  inadmissible  in  evidence,  and  ineffective  even  if  admitted. 
The  conclusive  answer  to  this  contention,  ^^  as  well  as  to  the 
minor  contentions  founded  on  the  statute  referred  to,  is  that» 
if  the  option  provided  for  in  the  lease  was  exercised,  the  lease 
became  a  lease  for  both  the  original  and  the  extended  terms, 
snd  hence  the  holding  was  under  the  original  lease  and  not 
imder  the  notice.  As  said  in  1  McAdam  on  Landlord  and  Ten- 
uity &ird  edition,  160 :  ^^A  lease  for  one  year,  or  three  additional 
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yean  if  the  leseee  elect,  is  of  itself  a  lease  for  four  yean  if  ifa» 
lessee  elect  to  continue  it  beyond  the  fint  year.  This  is  ao  be> 
cause,  if  the  tenant  makes  the  riection,  he  still  holds  under  the 
original  demise;  there  is  no  farther  act  to  be  done  by  the 
lessor." 

The  stipulation  was  not  to  ^renew"  or  ''ezt^id"  tiie  lesse, 
which  stipulation  would  require  the  making  of  a  new 
(KoUock  V.  Scribner,  98  Wis.  104,  73  N.  W.  776),  but  H 
a  stipulation  that  by  the  giving  of  a  certain  notice  the  lease 
itself  should  coyer  an  additional  four  years.  It  was  an  uncon- 
ditional lease  for  the  period  expiring  April  30,  1896;  and  a 
conditional  lease  for  four  years  thereafter.  The  condition  was 
the  giving  of  a  certain  notice  by  the  lessee,  but  it  might  just 
as  well  have  been  the  happening  of  an  event  over  whidi  neither 
party  had  control,  such  as  the  death  of  a  person  or  the  falling 
of  a  tree.  When  such  required  event  happened,  the  condition 
was  satisfied,  and  the  lease  became  a  lease  for  the  additional 
period  by  its  own  terms.  The  set  of  the  lessee  in  giving  the 
notice  was  not  the  making  of  an  agreement,  but  the  perfaran 
ance  of  a  condition  upon  which  the  previously  made  agreement 
depended.  So  the  statute  referred  to  does  not  apply  to  the 
notice  of  the  exercise  of  the  option  or  privil^e,  and  the  au- 
thority of  the  agent  to  make  it  is  not  required  to  be  in  writing. 

But  it  is  said  that  the  notice  was  not  given  ninety  days  be- 
fore the  thirtieth  day  of  April,  1896,  and  hence  that  tbe  con- 
dition never  was  in  fact  performed.  This  objection,  however, 
is  met  by  the  fact  that  the  notice  was  given  and  accepted  with- 
out objection  on  the  score  of  time.  There  are  ^^  few  cases  where 
the  time  within  which  an  act  is  required  to  be  done  may  not  be 
waived  by  the  parties  where  the  rights  of  others  are  not  affected, 
and  the  facts  in  the  present  case  show  an  undoubted  waiver  by 
acceptance  and  action  upon  the  notice  without  objectioiu 

An  exception  to  a  portion  of  the  charge  requires  notice.  In 
charging  the  jury  upon  interrogatory  7^,  the  trial  jud^  gave 
an  instruction  covering  nearly  a  page  and  a  half  of  the  printed 
case.  The  first  part  of  the  instruction,  nearly  a  page  in  length,, 
was  substantially  a  correct  statement  of  the  considerations 
which  the  juiy  might  take  into  account  in  answering  the  ques- 
tion. Then  followed,  however,  this  dause:  ''Althougli  it  is 
not  my  duty  to  tell  you  the  effect  of  your  answer,  I  maj  state 
that^  if  you  answer  that  it  was  occupied  by  the  Weber  Jeweliy 
Company  under  an  arrangement  or  bargain  made  with  Mr.  Weil^ 
it  will  relieve  Mr.  Bosenkrans  of  any  liability,  because  the  occo* 
pation  which  continued  after  the  renewal  of  this  lease  wsm  all 
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paid  for.*^  The  defendant  excepted  to  the  entire  inatrnction. 
The  court  nndoubtedlj  committed  error  in  stating  to  the  jury 
the  lepl  effect  of  their  answer  to  the  question  npon  the  rights 
of  the  parties^  under  numerous  recent  dedsiona  of  this  court; 
and,  had  exception  heen  taken  specifically  to  this  part  of  the 
charge,  we  should  feel  obliged  to  reyerse  the  case.  The  rule 
is  familiar,  however,  that  an  omnibus  exception  which  includes 
two  or  more  distinct  propositions,  some  of  which  are  correct,  is 
insufficient  to  present  the  question  as  to  the  correctness  of  any 
one  of  the  propositions  singly,  and  under  this  rule  we  cannot 
coiuider  the  exception. 

Other  minor  errors  are  assigned,  but  we  find  no  merit  in 
them,  and  they  do  not  require  specific  treatment 

By  the  Court    Judgment  affirmed. 


LBAfiB-PBIVILBGB  OF  BBNEWAL.—A  GOVBNANT  In  a 
lease  tbat  tbe  tenant  shaU  have  the  privUege  of  renewal  after  the 
expiration  of  his  term  Ss  equivalent  to  a  covenant  that  the  term 
Bball  be  extended  without  the  necessity  of  a  new  or  further 
lease:  Note  to  Banlet  ▼.  Cook,  84  Am.  Dec.  07.  See,  also^  Delash- 
man  t.  Berry,  20  Mich.  202,  4  Am.  Rep.  892;  note  to  Blumenberg 
T.  Myres,  01  Am.  Dec  605^  A  lease  Is  extended  for  the  period  of 
^OM  npetttkedt  by  the  tenants  complying  with  the  conditions 
yqiinpii^  whcre  It  contains  a  provision  that  at  Its  expiration  It  shall 
be  renewed  upon  certain  terms:  Banlet  ▼•  Oook,  44  N.  H^  51% 
M  Am.  Dec  82. 


GTTHL  T.  WHITCOMB. 

C109  WlB.  eO,  85  N.  W.  142.] 

RAILROADS  — DUTT  TO  LOOK  AND  LIBTSN.— The 
known  presence  of  a  railway  track  Is  Itself  notice  of  the  momen- 
tary peril  cf  a  passing  train  at  aU  times,  and  the  duty  to  look 
and  listen  Is  not  relaxed  by  any  opportunity  for  themlslng,  or 
difference  eff  oftolen,  as  to  whether  a  train  la  or  Is  not  Ukely 
to  paaa 

RAILROAD&— THD  DUTY  TO  LOOK  AND  LISTBN  IS 
ABSOLUTB,  where  the  opportunity  exists,  and  no  "diversion  of 
attention"  wfll  excuse  an  omission  to  do  so,  except  In  eases  where 
tte  aUenttsn  Is  so  ImslstiMy  f oroed  to  something  ^e  as  to  do- 
prire  tiie  tsavsier  of  the  opportunity  to  perf onn  that  duty. 

RAILROAD»-^8GLIOBNC»  IN  OMITTING  TO  LOOK 
FOR  TRAIN^WHAT  IS.— If  a  girl  between  nineteen  and  twenty 
yean  oC  age  eomes  up  to  the  crossing  of  a  north  and  south  high- 
way Witt  a  mllvoad,  whleh  nns  so  nearly  north  and  south  that 
tke  aa^  of  crossing  Is  only  sixteen  degrees,  and  looks  to  the 
northward,  where  she  observes  a  fright  train  more  than  a  third 
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of  a  mile  awaj,  and  needlessly  steps  on  the  track,  looking  contijKh 
ously  to  the  northward  but  without  looking,  or  having  looked, 
when  near  the  track,  to  the  sonthward,  where  she  would  h&Te  a 
clear  view  for  a  long  distance,  when  she  is  struck  and  injured 
by  a  passenger  train  running  northward  at  a  high  rate  of  speed, 
it  must  be  held  that  she  was  negligent  in  omittiDg  to  look  for  t 
train  from  the  south. 

EVIDENCE  —  PHOTOGRAPHS—  PRIVATE  PARTS  OF 
HUMAN  BEINGS.— IT  IS  GROSSLY  IMPROPER,  upon  the  trill 
of  an  action  for  personal  injuries,  brought  by  a  young  lady  be- 
tween nineteen  and  twenty  years  of  age,  to  admit  in  cTideoce 
photographs  showing  rear  views  of  the  plaintilTs  person,  nude 
from  below  the  shoulders  to  mid-thigh.  If  the  condition  of  any 
private  part  of  the  body  of  any  party,  male  or  female,  is  material 
on  any  trial,  it  should  be  privately  examined  by  experts  out  of 
court,  and  expert  testimony  be  given  of  it 

Action  against  Whitcomb  and  another  for  personal  injnriei 
received  by  the  plaintilf,  under  circumstances  stated  in  the 
third  section  of  syllabus,  supra.  The  girl  heard  the  nunbis 
of  a  train,  which  she  took  to  be  the  freight  train  to  the  north- 
ward, and  there  was  evidence  of  failure  on  the  part  of  the  de- 
fendants' employes  to  give  the  requisite  signals  by  whistle  or 
belL  Among  other  things,  the  jury  wereinstnicted:  ^The  dufy 
of  a  traveler  before  crossing  a  railway  to  look  both  ways  snd 
listen,  depends  upon  the  conditions  that  he  might  reasonably 
expect  the  coming  of  a  train  at  any  and  all  times,  and  that  his 
attention  is  not  reasonably  arrested  or  diverted";  also,  that  Aey 
had  to  determine  whether  it  was  ^^ordinary  care  and  prudence 
on  the  part  of  the  plaintiJOF  to  fail  to  look  to  the  south  and  see 
this  train  approaching,  when  her  attention  was  taken  up  bj 
watching  the  train  which  was  coming  from  the  north.^  Then 
was  a  judgment  for  the  plaintiff  and  the  defendants  appealed. 

Howard  Morris^  Thomas  H.  Oill,  and  Charles  M.  Moniib 
for  the  appellants. 

Earl  P.  Finch  and  Fred  B^linger,  for  the  respondent 

^  DODGE,  J.  The  two  principal  enois  assigned  ooaad 
in  the  denial  of  motion  to  direct  a  verdict  on  the  gionnd  of 
plaintiff's  contributory  negligence^  and  in  the  giving  as  a  rub 
of  law  to  the  jury  the  sentoioe  quoted  in  the  statement  (A 
tacts,  together  with  some  other  instmctions  farther  devdojnng 
the  same  idea.  That  sentence  is  adopted  from  the  op]nl<m  in 
Ward  V.  Chicago  etc.  By.  Co.,  85  Wis.  601,  604,  55  N.  W.  771, 
and,  unless  later  decisions  of  this  court  have  modified  **  thst 
case,  the  instruction  assailed  is  not  unsupported  by  autfaoritj. 
A  review  of  the  subsequent  cases,  therefore,  becomes  nnrcisTj 
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It  will  be  observed  that  the  instruction  tinder  consideration 
exempts  s  travels  from  the  absolute  duty  to  look  and  listen 
in  the  absence  of  either  of  two  conditions:  1.  That  the  situa/- 
tion  is  such  that  he  may  reasonably  expect  the  coming  of  a 
train  at  any  and  all  times;  and  2.  That  his  attention  is  not 
reasonably  arrested  or  diverted.  The  first  of  these  exceptions 
to  the  rule  of  duty  to  look  and  listen^  namely,  that  the  situation 
must  be  such  that  one  may  reasonably  expect  a  train  to  pass, 
was  repudiated  within  a  year  after  the  decision  of  the  Ward 
case  in  McKinney  ▼.  Chicago  etc.  Ry.  Ck).,  87  Wis.  284,  68  IT. 
W.  386,  under  circumstances  more  stoongly  inviting  its  recogni- 
tion. In  the  Ward  case  the  exception  was  predicated  on  the 
fact  that  a  train  had  just  passed  and  plaintiff  failed  to  look 
and  see  a  loose  car  following  it.  In  the  McEinney  case  two 
trains  had  passed,  and  plaintiff  failed  to  look  and  see  a  third, 
following  more  closely  than  customary  and  than  permitted  by- 
roles  of  the  company.  Under  those  circumstances  it  was  said, 
'The  track  itself  is  a  danger  signal.**  In  his  dissenting  opin- 
ion Mr.  Justice  Winslow  pointed  out  that  the  decision  in  sub- 
stance overruled  the  Ward  case.  Again,  in  Schlimgen  v.  Chi- 
cago etc.  Ry.  Co.,  90  Wis.  186,  193,  62  N.  W.  1045,  1047,  was 
excluded  the  possibility  of  legitimate  inference  that  under  any 
circumstances  a  railway  track  is  safe,  the  court  saying;  **A 
railroad  track  is,  in  effect,  a  standing  proclamation  to  those  ap- 
pioaching  it  that  cars  are  liable  to  run  thereon  at  any  time." 
In  Nolan  v.  Milwaukee  etc  Ry.  Co.,  91  Wis.  16,  26,  64  N.  W. 
319,  322,  the  above  language  was  quoted  and  applied  where 
plaintiff  had  observed  that  the  train,  headed  west,  which  injured 
him,  was  stationary,  at  the  depot,  two  hundred  feet  away,  en- 
gaged in  loading  freight,  and  his  attention  was  engaged  in  look- 
ing for  a  train  due  from  the  west. 

In  McCadden  v.  Abbot,  92  Wis.  551,  66  N.  W.  694,  plaintiff, 
a  fireman,  **  observing  the  engine  which  injured  him  station- 
ary, taking  on  coal,  went  a  short  distance  and  crossed  the  track 
without  looking,  and  was  run  down  because  the  engine  traveled 
fifteen  miles  per  hour,  whereas  if  it  had  pursued  the  custom, 
known  to  plaintiff,  of  traveling  only  six  miles  per  hour  in  that 
part  of  the  yard,  he  would  have  been  in  no  p^.  In  this  sit- 
uation it  was  reiterated  that  the  track  was  a  standing  proclama- 
ti<Hi  of  danger,  and  that  failure  to  look  by  one  having  the  op- 
portunity was  of  itself  contributory  negligence  and  precluded 
recovery.  There  was  cited  with  approval  Nixon  v,  Chicago  etc 
By.  Co.,  84  Iowa,  881,  61  N.  W.  157,  to  the  effect  that  knowl- 
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edge  of  a  enstom  to  mn  traiiM  in  only  one  direction  on  the  par- 
ticular track  was  no  excude  for  fiailnre  to  look  both  ways.  In 
White  T.  Chicago  etc  By.  Co.,  102  Wia.  489,  78  N.  W.  585,  it 
was  hdd  that  absence  of  nsnal  warning  by  gates  was  no  excosa 
to  a  foot  passenger  for  (miisnon  to  look,  when  he  had  the  op- 
portunity, before  stepping  on  the  trade 

From  these  kter  decisions  we  think  it  shonid  haTe  been  ap- 
parent to  the  trial  conrt  that  the  s(mewhat  obiter  remark  in 
the  Ward  case  that  the  dnty  of  one  to  look  and  listen  ''depends 
on  the  condition  that  he  might  reasonably  expect  the  ccHning  of 
a  train  at  any  and  all  times"  is  entirely  abrogated.  In  nearly 
all  of  the  cases  above  quoted  the  Ward  case  was  nrged  ti;K>n  tiie 
attention  of  the  conrt  It  is,  perhaps,  nnfortonate  that  it  was 
not  mentioned  by  name  in  some  of  the  opinions  and  the  implied 
repudiation  of  some  of  its  doctrine  made  explicit.  Howeyer, 
in  view  of  the  cases  aboye  mentioned,  it  cannot  be  donbted  iliat 
the  rule  of  this  court,  now  settled  too  firmly  to  permit  question, 
IB  that  the  known  presence  of  a  railway  track  is  itself  notice 
of  the  momentary  peril  of  a  passing  train  at  all  times,  and  the 
duty  to  look  and  listen  is  not  relaxed  by  any  opportunity  for 
theorizing  or  difference  of  opinion  as  to  whether  a  train  is  or 
is  not  likely  to  pass.  Obaerration,  not  logic,  is  the  proper  pre- 
caution. 

^^  The  instruction  of  the  couri— adopted,  as  we  have  »d, 
from  the  Ward  case — ^that,  if  a  traveler's  attention  is  ^^reason- 
ably  arrested  or  diverted,''  his  duty  to  look  and  listen  is  ab- 
rogated, involves  a  misleading  nee  of  terms,  ^^version  of 
attention''  had  long  before  been  adopted  to  express  conditions 
under  which  the  watchfulness  of  one  traveling  on  a  sidewalk 
might  be  relaxed,  consist^itly  with  ordinary  care.  The  expres- 
sion had  thus  acquired  a  meaning  in  the  law  which  obviously 
renders  it  inapplicable  to  the  duty  of  vigilance  resting  on  one 
about  to  cross  a  railway  track,  whidi  is  not>  like  a  diy  aide- 
walk,  an  assurance  of  probable  safety,  but,  on  the  contrary,  a 
proclamation  of  peril.  The  expression  was  used  (casually,  it 
is  true)  in  Piper  v.  Chicago  etc.  By.  Co.,  77  Wis.  347,  46  N.  W. 
165,  but  there  it  was  applied  to  a  situation  where  the  plaintiiPs 
attention  was  irresistibly  withdrawn  from  an  approaching  train 
by  attempted  runaway  of  his  team.  The  expression  having 
again  been  need  in  the  Ward  case,  and  both  cases  being  pressed 
on  this  court  in  Schneider  v.  Chicago  etc.  By.  Co.,  99  Wis.  886^ 
75  N.  W.  169,  the  present  diief  justiee  took  oeeasion  to  point 
out  that  in  hn  use  of  terms  in  the  Piper  ease  be  applied  the 
expression  to  an  absolute  forcing  away  of  the  att^tion.    That 
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term  was  again  need  to  express  the  situation  which  might  ex* 
cose  momentary  relaxation  of  watchfulness  in  Koester  y.  Chi- 
cago etc  By.  Co.,  106  Wis.  460,  469,  82  N.  W.  295,  298.  In 
nnmerons  other  cases  circumstances  which  might  well  satisfy 
the  expression  "diveraion  of  attention''  have  been  held  insuf- 
ficient to  excuse  a  failure  to  continually  look  and  listen:  Lof- 
dahl  V.  Minneapolis  etc  By.  Co.,  88  Wis.  421,  60  N.  W.  795; 
McKinney  y.  Chicago  etc  By.  Co.,  87  Wis.  284,  58  N.  W.  386 ; 
Schlimgen  v.  Chicago  etc  By.  Co.,  90  Wis.  186,  62  N.  W. 
1045;  Kolan  v.  Milwaukee  etc  By.  Co.,  91  Wis.  16,  64  N.  W. 
319;  McCadden  y.  Abbot,  92  Wis.  551,  66  N.  W.  694;  White 
Y.  Chicago  etc  By.  Co.,  102  Wis,  489,  78  N.  W.  585 ;  Cawley 
Y.  La  Crosse  Ci^  By.  Co.,  101  Wis.  145,  77  N.  W.  179 ;  Byaa 
T.  La  Crosse  City  By.  Co.,  108  Wis.  122,  83  N.  W.  770;  Willa 
T.  Ashland  etc  By.  Co.,  108  Wis.  255,  84  N.  W.  998. 

^  The  rule  stated  in  these  decisions  is  that  the  duty  to  look 
and  listen  is  absolute  where  the  opportunity  exists.  In  most 
of  these  cases  the  exception  in  favor  of  reasonable  diversion  of 
attention  was  urged,  and  its  applicability  was  apparent  if  those 
words  be  used  in  the  sense  now  contended  for  by  respondent. 
It  18  considered,  therefore,  that  all  exception  to  the  duty  to  look 
and  listen  at  a  railroad  crossing  residting  from  diversion  of 
attention  has  been  repudiated  by  this  court  except  in  cases 
where  the  attention  is  so  irresistibly  forced  to  something  else 
as  to  deprive  the  traveler  of  the  opportunity  to  perform  that 
duty.  This  rule  is  general,  and  applies  as  well  to  the  driver  of 
a  team  as  to  the  foot  passenger,  with  the  difference,  however, 
that  it  is  much  more  difficult  to  conceive  circumstances  sur- 
rounding the  latter  which  can  at  once  deprive  him  of  the  op- 
portunity to  observe  and  the  ability  to  stop  short  of  the  actual 
periL  With  him  a  single  step,  wholly  under  his  control, 
crosses  the  danger  line  With  the  driver,  many  things  may 
complicate  the  situation — ^momentum,  conduct  of  horses,  mul- 
tiplication of  perils,  and  the  like 

In  the  lecord  before  us  there  is  nothing  to  excuse  the  con- 
eeded  omission,  while  walking  a  distance  of  at  least  fifty  feet, 
to  look  along  the  unobscured  track  to  the  southward.  During 
most  of  that  distance  observation  to  the  north  was  futile  and 
needless.  Plaintiff  could  not  see  the  train  in  that  direction, 
and  she  was  in  no  peril  from  it  till  she  reached  the  track. 
When  she  did  come  to  a  point  when  the  freight  train  was  in 
aig^t,  she  was  still  ten  or  fifteen  feet  from  the  track,  and  the 
train,  moving,  as  she  thought,  very  slowly,  was  more  than  a 
third  of  a  mile  away.    It  certainly  offered  no  attraction  and 
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threatened  no  p^il  to  preclnde  ber  frcan  a  glance  in  tiie  op- 
posite direction.  Even  had  it  been  so  dose  as  to  imperil  her, 
nothing  prevented  ber  from  panaing  to  give  tb&t  glance  before 
incurring  the  other  danger,  vbicb  the  existence  of  tiie  trade 
warned  ber  was  imminent  and  ^^  momentary.  The  snggei- 
tion  that  the  sight  of  the  freight  train  was  an  assurance  against 
a  train  from  the  south  is  not  of  weight  If,  as  she  testifiei, 
she  could  not  see,  and  did  not  know  of,  a  sidetrack,  she  had  no 
right  in  reason  to  infer  the  nonexistence  of  any.  Indeed,  the 
fact  that  the  freight  train  was  substantially  stationary  at  a 
place  remote  from  the  station  would  suggest  a  passing  point, 
if  she  reasoned  at  all  on  the  subject  These  considerations  are^ 
however,  beside  the  issue.  No  process  of  reasoning  could  jus- 
tify her  in  needlessly  stepping  onto  the  track  without  assuiing 
herself  by  observation  that  no  train  approached  from  ei&er  di- 
rection. 

We  cannot^  wlthonl  violation  of  settled  rules  of  law,  either 
approve  the  instruction  given  to  the  jury,  or  reeogniae  any  d 
the  circumstances  surrounding  plaintiff  as  sufBdent  to  justify 
the  inference  or  conclusion  that  she  was  not  negligent  in  omit- 
ting to  look  for  a  train  from  the  south,  for  which  precautioii 
she  had  ample  opportunity.  Both  of  the  assignments  of  eim 
are  well  taken. 

8.  We  cannot  pass  silaitly  the  reception  in  evidence  of  pho- 
tographs showing  rear  views  of  plaintiff's  person,  nude  from 
below  the  shoulders  to  mid-thigh.  Such  photographic  exposure 
of  the  body  of  a  twenty  year  old  girl  in  a  courtroom  full  of  men 
is  even  moie  grossly  improper  and  shocking  than  the  condnct 
disclosed  in  Brown  v.  Swinef  ord,  44  Wis.  282,  285,  28  Am.  Bep. 
582,  of  which  this  court  expressed  its  condemnation  in  the  scath- 
ing words  of  Chief  Justice  Byan:  ''No  such  indecency  ii  ever 
necessary,  or  should  be  tolerated,  in  court  If  the  condition  of 
any  private  part  of  the  body  of  any  party,  male  or  female^  ii 
material  on  any  trial,  it  should  be  privately  examined  by  ex- 
perts out  of  court,  and  expert  testimony  be  given  of  it  Sndi 
an  exposure  as  was  made  in  this  case,  if  made  witliout  leave 
of  the  court,  might  well  be  punished  as  a  contempt;  made  wiih 
the  sanction  of  the  court  it  is  none  the  less  improper  and  in- 
decent, well  calculated  to  disgrace  the  administration  of  jus- 
tice, and  to  bring  ^  it  into  ridicule,  if  not  into  contempt  It 
is  hoped  that  this  court  may  never  have  another  occasion  for 
such  censure.*'  To  those  words  we  cannot  and  need  not  add, 
save  to  reiterate  the  sentiments  they  express,  and  to  invoks 
for  them  the  careful  attention  of  those,  whether  of  court  or 
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bar,  who  may  be  tempted  to  repeat  such  defilement  of  the  pfo- 
ceedings  in  a  court  of  justiGe. 

By  the  Court    Judgment  reyersed,  and  cause  remanded  for 
a  new  triaL 


RAILROAD  GROSSING.— A  TRAVBLBR  MUST  LOOK  and 
Usten  before  goluflr  upon  a  railroad  track,  although  It  is  not  the 
honr  when  a  regular  train  is  expected:  Hlnkle  t.  Richmond  etc 
B.  R.  Oo^  109  N.  O.  472,  26  Am.  St  Rep.  G81^  18  a  Ek  884.  The 
rule  that  a  man,  before  crossing  a  track,  must  stop,  look,  and 
listen^  is  not  a  role  of  evidence,  but  of  law,  peremptory,  absolute, 
and  nnbendlng:  Aiken  ▼  Pennsylvania  R.  R.  Co.,  180  Pa.  St  880, 
17  Am.  St  Rep.  775,  18  Atl.  619.  For  applications  of  these  prln* 
dplea  where  travelers  are  struck  by  trains  coming  from  the  oppo- 
site direction  from  which  expected,  see  Robertson  ▼.  Pennsylvania 
R.  R.  Co.,  180  Pa.  St  43,  57  Am.  St  Rep.  620,  86  Atl.  408;  Duame 
V.  Ohicago  etc.  Ry.  Co.,  72  Wis.  528,  7  Am.  St  Rep.  879,  40  N. 
W.  894. 

PHOTOGRAPHS  AS  BVIDENGB  tn  actions  for  personal  tn- 
juries  are  discussed  in  the  monographic  note  to  Baustian  v.  Young, 
76  Am.  fit  R^  478,  474.  Ck)nsQlt;  also,  Selleck  ▼•  JanesvUl^, 
104  Wis.  570^  76  Am.  St  Rep.  882,  80  N.  W.  944. 


McKENNA  ▼.  VAN  BLABCOM. 

[109  Wis.  271,  85  N.  W.  822.] 

RBCORDS— SBARGH  FOR  JUDGMENT  LIBN8  — DILI* 
GBNGB.— A  person  offering  a  mortgage  for  record  is  not  required 
to  examine  all  the  records  in  the  clerk's  office  for  Judgment  liens. 
If  the  Judgment  docket  shows  a  clear  record  he  need  not  seek 
any  further. 

LIENS  OP  MORTGAGE  AND  OF  JUDGMBJftC— PRIOR- 
ITY.—If,  when  a  mortgage  is  executed  and  recorded,  no  judgment 
against  the  mortgagor  appears  on  the  Judgment  docket,  the  lien 
of  the  mortgage  is  prior  to  that  of  an  undocketed  Judgment  then 
existing  against  the  mortgagor,  though  it  had  been  filed,  with  the 
derk  of  the  court  and  some  entries  concerning  it  had  been  made 
In  the  court  records. 

LIENS    OF    JUDGMENT— TACKING    OF  — DBFBAT    OF 

MORTGAGE  LIEN.— If  a  Judgment  creditor,  several  months  after 
the  expiration  of  the  Hen  of  his  Judgment,  obtains  and  dockets  a 
^ew  Judgment,  he  cannot  tack  the  two  liens  and  thus  make  a  con- 
tinuous one  which  wiU  have  priority  over  the  lien  of  a  mortgage, 
which  existed  between  the  expiration  of  the  old  Judgment  lien  and 
the  inception  of  the  new  one. 

ATT0RNBY8  AT  LAW  — PURCHASE  BY,  OF  MORT- 
GAGE.—A  person  is  not  disqualified,  because  of  his  being  an  at- 
torney at  law,  from  purchasing  a  mortgage  with  the  intention  of 
foreclosing  it,  if  not  paid,  where  no  violation  of  duty  la  disclosed. 


8K  AiffTOGAW  BzAXS  BKPMxais  YoEU  83.  [Wueood^ 


Aetkn  to  f ondoie  a  mortgqpa  eTagrirf  bj  obb  QSmoii  to 
J.  S.  Bowell,  BoDB  &  Coi,  dated  Deeember  31,  1878,  and  wluck 
had  been  aflsigned  to  the  plaintiff,  an  attorney  at  law.  Qibson 
was  dead,  and  this  action  was  brought  against  his  hein,  Yaa 
Blarcom,  his  administrator,  and  the  Johnston  Harvester  Cooi- 
pany,  whioh  claimed  a  prior  judgment  lien.  There  was  a  judg- 
ment of  f eredosnre  aad  sale^  and  the  contesting  defrnihnti 
i^ealed. 

Dulljr  &  MeOroiy  and  J.  H.  MeCioiy,  for  ftm  ^psBsnk 

Edward  S.  Bragg;  for  the  resposdeni 

*^  BABDEEN,  J.  It  deyeloped  from  the  endenoa  «(• 
fered  by  the  defendants  that  the  Johnston  Harvester  Oomiisnj 
obtained  a  Judgment  against  the  mortgagor,  Gibson,  in  ib 
county  court  of  Fond  du  Lac  county,  <m  the  nineteenth  day 
of  October,  1878.  This  judgment  was  not  dodieted  in  tba 
office  of  the  dark  of  the  circuit  court  until  the  twenfy-first  di; 
of  '^  February,  1879.  In  the  meantime!,  and  on  Deoemlxr 
31,  1878,  Gibson  executed  the  mortgage  in  suit  to  secnie  a 
bona  fide  debt  to  J.  S.  Bowell,  Sons  &  Co.  It  also  appears  from 
the  evidence  that  the  county  court  judgment  waa  filed  in  tb 
oflSce  of  the  derk  of  the  circuit  court,  and  some  entries  wen 
made  in  the  court  records  relating  to  Ihe  same,  on  October  19, 
1878,  but  it  was  not  docketed  as  the  statute  requires  unial  the 
date  above  mentioned.  It  is  argued  by  defendants  that,  if  tb 
mortgagee  had  made  search  of  the  records  in  the  etedc'a  offie^ 
its  representatives  would  have  found  the  defendant's  judgment; 
and  if  they  knew  of  its  rendition,  or  could  have  discovered  it 
by  diligent  inquiry,  the  omission  of  the  clerk  to  docket  it  wiB 
afford  them  no  protection  against  the  lien  there<^  aubeequenOj 
perfected.  Such  ia  not  the  law.  Sections  2899,  2902  of  tfaa 
Bonsed  Statutes  of  1878  provide  for  the  docketing  of  jud^ 
ments  in  a  book  espedally  prepared  for  that  purpose  and  that 
when  so  docketed  they  shall  be  liens  upon  the  real  property  d 
the  defendant,  ''for  a  period  expiring  ten  years  from  the  data 
of  the  rendition  thereof."  No  statute  requires  a  party  seddsg 
for  judgment  liens  to  examine  all  the  records  in  the  deik's 
office,  and  no  prindple  of  law  of  which  we  are  aware  impoeei 
any  audi  diligence.  If  the  judgment  docket  showa  a  dear  reo- 
ord,  the  party  need  seek  no  further.  When  tfaa  mortgage  la 
suit  was  executed  and  recorded,  the  judgment  dod:et  failed  to 
disclose  that  the  Johnston  Harveeter  Company  had  a  lien  upon 
the  property  covered  by  it    Such  being  the  fact^  the  mortgage 
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lec&me  the  first  lien^  and  miiBt  prevail  oter  the  lien  sought  to 
he  set  np  by  the  defendants. 

But,  should  the  law  be  conceded  to  be  as  claimed  by  defend- 
ants, there  is  another  reason  why  the  lien  of  defendants'  judg- 
ment must  be  postponed  to  that  of  the  mortgage.  The  judg- 
ment was  rendered  on  October  19,  1878.  By  section  2902  the 
hen  thereof  expired  ten  years  from  the  date  of  rendition,  or 
October  19,  1888.  The  fact  that  the  judgment  *^*  creditor, 
after  the  expiration  of  such  lien,  sued  upon  said  judgment  and 
obtained  a  new  one,  which  was  afterward  docketed,  does  not 
allow  him  to  tack  the  two  and  thus  make  a  continuous  lien.* 
There  was  a  period  of  several  months  between  the  expiration 
-of  the  old  lien  and  the  inception  of  the  new  one,  during  which 
any  other  lien  upon  the  property  would  attach  and  become  su- 
perior to  the  lien  of  the  new  judgment  afterward  acquired. 

It  is  further  urged  that,  as  plaintiff  is  an  attorney,  he  could 
not  purchase  the  mortgage  in  suit  and  enforce  it,  and  that  he 
did  not  purchase  in  good  faith  and  in  the  usaal  course  of  trade. 
Upon  the  question  of  good  faith  the  evidence  is  all  one  wajr, 
and  amply  supports  the  trial  court's  conclusions  in  favor  of 
plaintiff.  The  fact  that  George  Gibson,  one  of  the  defendants, 
acted  aa  plaintiff's  agent  in  the  purchase  of  the  mortgage,  is  of 
no  consequence.  The  reason  he  waa  sent  to  the  mortgagee  to 
^pen  negotiations  was  that  it  was  believed  that  he  could  obtain 
better  terms  than  the  plaintiff  could.  The  plaintiff  testified 
tiiat  he  purchased  the  mortgage  ae  a  matter  of  business,  and 
paid  for  it  with  his  own  money,  without  any  understanding 
with  others,  and  frankly  stated  that  he  intended  to  foreclose  it 
if  not  paid.  The  assertion  that  he  was  disqualified  from  mak- 
ing each  purchase  because  he  was  an  attorney  finds  no  support 
in  the  law  of  this  state.     It  is  only  where  questions  of  cham- 

Srty  or  maintenance  arise  that  such  disqualification  exists: 
iles  V.  Mutual  etc.  Assn.,  108  Wis.  421,  84  N.  W.  159.  The 
only  authority  cited  to  support  the  defendants'  contention  is 
from  New  York,  where  they  have  an  express  statute  on  the  sub- 
ject: See  Browning  v.  Marvin,  100  N.  Y.  144,  2  N.  B.  635. 
The  disability  of  the  attorney  arises  where  some  duty  or  ob- 
ligation to  his  client  is  involved,  and  the  courts  are  strict  in 
-enforcing  a  rigid  adherence  to  such  duty  and  a  complete  recog- 
nition of  such  obligations.  The  facts  in  this  case  fail  to  dis- 
<dose  any  violation  of  duty  or  any  such  transaction  as  would 
bring  it  within  the  condemnation  of  the  law. 

By  the  Court    The  judgment  is  affirmed» 

▲m.  St.  Bap.,  Vol  LXXXIU— 67 


898  AifBRiOAN  State  Bepobts,  Vol.  83.    [Wisconsis, 

JUDGMENT  LIEN  -  RECORD.  —  It  is  held  in  Johofon  T. 
6chioe88er,  146  Ind.  509,  58  Am.  St.  Rep.  ^67.  45  N.  E.  7u2,  tMt 
the  lien  of  a  jadfiTQient  on  land  is  not  lost  by  the  failure  of  tlx 
clerk  to  enter  the  Judgment  on  the  Judgment  docl^et,  althougli 
such  real  estate  hns  passed  into  the  hands  of  a  bona  fide  par- 
Phaser  without  notice  of  the  judgment;  and  in  Aetna  Life  lu. 
Co.  y.  Hesser,  77  Iowa,  381,  14  Am.  St  Rep.  297,  42  N.  W.  32^ 
that  a  judgment,  before  it  l)ecome8  a  lien,  mnst  be  of  record  in 
the  books  required  by  statute,  and  the  record  la  not  complete 
nntU  an  entry  is  made  in  the  index. 


WALLACE  V.  PBRELES. 

[109  Wis.  816,  86  N.  W.  871.] 

ByiDBNCE-PRESUMPTION.-COVERTURB  once  dum 
la  presumed  to  continue. 

HUSBAND  AND  WIFE  —  CONVEYANCE  BBTWEBN- 
LEGAL  TITLE.— Prior  to  the  enactment  of  the  Wisconsin  statute. 
Laws  of  1895,  chapter  86,  an  absolute  conyeyance  of  real  property 
from  a  husband  directly  to  his  wife  did  not  carry  the  legal  titl^ 
unless  the  property  was  purchased  by  the  wife  out  of  ber  sepa- 
rate estate. 

HUSBAND  AND  WIFE  —  CONVEYANCE  BETWBBJi- 
BURDEN  OF  PROOF.— In  a  contest  over  land  conveyed  by  t 
husband  to  his  wife,  she,  or  one  taking  from  her  with  noticep 
must  sho^  by  clear  and  satisfactory  evidence  that  her  purdose 
from  her  husband  was  made  in  good  faith,  and  for  a  valuaUe 
consideration  paid  out  of  her  separate  estate,  or  by  a  third  ^^ 
•on  for  her.  A  mere  recital  of  a  valuable  consideration  in  tiie 
conveyance  will  not  support  a  recovery  in  her  favor. 

COVENANTS  RUN  ONLY  with  the  legal  titie  to  lands  and 
tenements. 

COVENANTS  ARE  PERSONAL,  WHEN.— The  covensBii 
of  a  grantor  of  land,  if  he  has  no  title  and  no  possession,  sad 

the  grantee  does  not  take  immediate  possession,  are  personal  t» 
the  grantee,  and  are  not  transmitted  to  subsequent  grantees  by 
a   mere  conveyance  of  the  land. 

JUDGMENT  AS  EVIDENCE  OP  PARAMOUNT  TITLB.- 
A  judgment  which  establishes  a  paramount  right  to  land  0 
against  one  in  possession  is  not  prima  facie  evidence  of  the  exkst 
ence  of  a  paramount  title,  or  of  eviction  thereby,  as  against  a  de 
fendant  who  had  no  notice  of  the  action  until  after  judgment  was 
rendered. 


Argus  and  wife  deeded  the  west  twenty-four  feet  of  a 
tain  lot^  except  the  north  ten  feet  thereof,  to  the  defendant* 
Pereles,  who,  with  his  wife,  conveyed,  with  full  covenants  of 
warranty,  the  entire  west  twenty-four  feet  of  the  lot  to  one 
Eckert     The  latter  then  quitclauned  the  last-described   trad 
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to  his  wife.  Mrs.  Eckert  oonveyed  with  warranty  to  Henrietta 
Sa^r,  and  she  to  the  plaintiff,  Wallace^  who  in  tarn  deeded  to 
one  Poppe.  All  of  the  deeds,  subsequent  to  that  made  by  Ar- 
gas  and  wife,  included  the  excepted  strip  of  ten  feet  made  in 
that  deed,  to  which  strip  Pereles  had  no  title  and  no  possession. 
Afterward,  at  the  suit  of  one  Mrs.  Patchin,  Poppe  was  evicted 
from  said  north  ten  feet  of  the  lot  Poppe  then  sued  Wallace 
on  the  covenants  of  his  deed,  and  served  Pereles  with  written 
notice  and  a  demand  to  defend.  Pereles  made  no  defense  and 
a  judgment  for  damages  was  entered  against  Wallace  and  in 
favor  of  Poppe.  Wallace  then  sued  Pereles  to  recover  the 
amount  of  the  Poppe  judgment  This  action  was  based  on  the 
covenants  v^de  by  Pereles  in  the  latter's  deed  to  Eckert  It 
was  found  that  the  deed  from  Eckert  to  his  wife  was  based 
upon  ^a  valuable  consideration,  or  other  good  and  eufficient 
consideration.''  The  defendant  offered  evidence  that  he  was 
never  in  possession  of  the  disputed  ten  feet,  but  the  court  re- 
fused to  find  on  that  subject  It  also  refused  to  find  that  the 
Eckerts  were  husband  and  wife,  and  that  Mrs.  Eckert  did  not 
pay  the  consideration  for  the  deed  to  her  out  of  her  separate 
estate.  The  plaintiff  obtained  judgment  and  the  defendant 
appealed. 

Natk  Pereles  ft  Sons  and  C.  F.  Hunter,  for  the  appellant 

Ouemsey  ft  Lehr,  Barbers  ft  Beglinger,  J.  E.  Lehr,  and  Fred. 
Beglinger,  for  the  respondent 

"^  BABDEEN,  J.  Questions  of  law  only  are  involved  on 
this  appeal.  They  group  themselves  under  the  following 
heads :  1.  The  conveyance  from  Eckert  to  his  wife  passed  only 
an  equitable  title.  Covenants  real  run  only  with  the  legal  ti- 
tle, and  cannot  be  enforced  by  her  grantees  against  defendant 
2.  Neither  title  nor  possession  being  shown  in  defendant  at 
the  time  of  his  conveyance,  the  covenants  in  his  deed  were  per- 
sonal to  his  grantee,  and  did  not  pass  by  a  mere  conveyance  of 
the  land.  8.  No  eviction  under  paramount  title  having  been 
shown,  the  recovery,  if  any,  must  be  limited  to  nominal  dam- 
ages. 

1.  The  evidence  is  undisputed  that  at  the  date  of  the  deed 
from  Frederick  Eckert  to  Minnie  Eckert  the  parties  were  hus- 
band and  wife.  Coverture  once  shown  is  presumed  to  con* 
tinue:  Jones  on  Evidence,  sec  54.  Under  the  evidence  the 
court  "^  should  have  found  that  they  were^  and  still  are,  man 
and  wife.    Prior  to  the  passage  of  chapter  86  of  the  Laws  of 
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1895,  an  tbtdMe  tooon^ano^  0^4  seal  .property  from^ihe  bw- 
band  dmaUj  Ao  hia  wife  did  not'4iaiX7.Hi6  le^al  tJUe,  naka 
the  property  waa  .porchaaed  by  thewiCe  eutof  her  e^^amte  es- 
tate: Putnam  ?.  Bieknell,  18  Wia.  ^33;  KinAej  r.  Dexter,  31 
Wia.  80,  51  N.  W.  83.  Where,  hewever^  thetranaactioiir  rekted 
to  har  aeparate  ^tate,  the  nuoriage  relation  waa  dioegardedy 
eaEcept  Wheie  the  fiteation  ef  fraud 'anaae^  ajid  tfaett  it  was  con- 
aidered<'aikd  mofer  cldeely  a^nitiiliied  on  aacount  -of  the  gieit 
inducementa  and  faeilitieB  afforded  for  the  c<»nmi68kn  of 
fraud:  Beard  x  Dedolph,  89  Wia.  13d.  See  Fenelon  ▼.  Hog»- 
boom,  31  Wia.  178.  In  Kinney  t.  Dexter,  81  Wia.  80,  51  K. 
W.  82,  the  action  waa  ejectment  The  plaintiff  cfaumed  title 
by  aaccesaiye  deeds  after  a  deed  from  one  Brown  to  his  wife. 

The  latter  deed  waa  a  mere  gift,  and  the  conn  hdd  thai  it 
gvre  tlie  wife  only  aneqnitaUe'titief  to  the iaski,  whiA  wodd 
not  anppott  ^jeotftnenL  In  ^conteata  ^hioh  have  aiariaen  inTolT- 
ing  tranaactiona  be^een  bnaband  amd  ^wifey  a  rule  of  greet 
atrictnesB  baa^baen  adopted  tyy  thia  oenrt  aa  to  thebnrden  of 
probf.  ^Where  the  rights  of  <s^tor8  are  ijavot^ed,  before  tiie 
wife  can  recover  she  must  Aaw  by  clear  and  aatiafactoiy  evi- 
dence that  her'  pnrchaae  from  *her  hufibaoid  waa  made  in  good 
faith  and  for  a  yaloable  consideration  paid  ont  of  her  aepante 
e8tate,.or  by  a  third  persoi^  for  her;  and  the  aame  rule  appliei 
to  one  who  took  from  %he  Vifb  -with  notice. '  tn  sfucb  caee  t 
taere  recital  of  e^Tsiuable  consideration  in  the  conveyance  from 
husband  to  wife  will  not  support  a  recovery  in  her  favor:  Hor- 
ton  V.  Dewey,  53  Wis.  410,  10  N.  W.  699 ;  Gettelmann  v.  Gitj, 
?8  Wis.  489,'4r  if.  W.  6*0 }  Eoaek  t.  Eedzinski,'8r  Wis.  525, 
58  N.  W.  2fd2.'  In  Gaspettt^  v.  Tafcro;  36  Wis.  £97,  tiieaait 
was  by  the  t^ifd  against  her-  dirorei^d  farsbandtipon  a  ^laim  aa- 
signed  to  her  by  her  aecond  husband.  She  testified  that  aha 
paid  five  dollare  therefor,  but  did  not  Ishow  'she  had  any  sep- 
arate estate.  '  A  "^  ^dgmebt'  in  bar  iavor  was  reversed^  and 
the  court  said  :"^f  the  phdntiff  had -no  aqmratel  edtate^^the  «« 
^ignment  axid  transfer 'of  the'debt  by  the  heaband  tb  her  doei 
not  ve^t  the'  legal  title  in  her.'  She  could  not  receite  it  as  t 
gift  from  liim;'  ascilf^  mi^ht  fx^many  person^other  tlnn  her 
husband,  and  enforce  its  collection  by  action  upon  it.  And  un- 
til it  appeared  that  she  had  a  separate  estate,  with  which  she 
purchased  the  daim,  the  evidenise  of  the  awtigniftetft  ahoald 
have  been  exduded."        ;     •   •    »  ' 

If  Mrs.  Edcert  had  'been  evicted,  and  had  brought  an  aetita 
agaiiist  defendtot  ttpbtf  tfae^cotetminta  in  ihb'deed,'ahe  oaiild 
not  hive  prevailed  ia  such  ^acticny  under  the  autfaoiitiea  ettad, 
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without  showing  Chat  fiiie  purchased  the  property  out  of  her 
Beparate  estate.  Iix  what  better  position  are  her  grantees? 
She  obtained  but  an  equitable  title  to  the  land.  That  title 
passed  to  her  grantees,  and  no  one  is  here  questioning  it  Her 
grantees,  however,  are  seeking  to  give  it  the  force  and  effect 
of  a  legal  title,  and  insist  that  it  can  only  be  questioned  by 
creditors  of  the  husband,  or  others  wronged  by  the  conveyance. 
But  that  is  not  the  real  question  at  issue.  No  one  is  seeking 
to  impeach  the  actual  title  conveyed.  The  real  question  is 
whether  a  right  of  action  in  plaintiff  can  be  traced  through  8 
chain  of  conveyances,  one  of  which  convejrs  only  an  equitable 
estate.  Under  the  facts  and '  law  as  stated,  the  legal  title 
stopped  in  Mr.  Bckert  In  Wtight  v.  Sperry,  21  Wis.  331,  334, 
ifcis  court  saidt  **It  itf  a  general  principle  that  covenants  run 
&sAj  with  the  legal  title  to  lands  and  tenements:  Beardsley  r. 
Rnight,  4  Vt  471;  Randolph  v.  Kinhey,  3  Rand.  396;  Watson 
▼.  Blaine,  12  Serg.  &  R.  131,  14  Am.  Dec.  669 ;  Allen  v.  Wooi- 
ey,  1  Blackf.  149';  1  Smith  Lead.  Cag.  121."  This  case  was  de- 
dded  at  a  time  whiBU  a  mortgage  in  this  state  carried  the  fee; 
and  it  viras  held  that,  as  the  assignment  of  the  several  mort- 
gages was  informal,  the  legal  title  to  the  land  did  not  pass  t6 
the  assignee  so  that  he  could  have  the  benefit  of  the  covenants 
of  aaa  warranty.  The  rule  is  somewhat  ancient  aiid  techni- 
cal, but  it  passed  into  the  jurisprudence  of  this  stats  at  an 
early  day  and  hras  .stood  Unchallenged  ever  since.  The  weight 
of  authority  against  it  is  not  so  great  that  we  feel  impelled  to 
departf  i;]ie]«fin)mf  See  Me^Uodwin'V.  Stfepfcenson,>  11 -B.  Modu 
21 ;  Mayor  etc.  of  Carlisle  v.  Blamire,  8  Bast,  487. 

S.  Under  this  head  it  is  urged  that,  no  title  or  pessession 
having  been  shown  in  the  defendant  or  his  grantee,  there  was 
no  such  privity  of  esiiate  as  would  carry  the-  covenants  to  sub- 
sequent purchasers.  Although  the  court  refused  scr  to  find, 
Ihe  evidence  is  undisputed  that  defendant  was  never  in  posses- 
sion of  the  north  ten  feet  of  the  west  twenty-four  feet  of  Lot 
8.  His  deed  from  Argus  expressly  excepted  this  tract,  "but  it* 
^^as  incluSed  in  defendant's  deed  to  Eckert. '  There  is  no  proof 
that  Eckert  ever  took  actual  possession  of  the  disputed  tracts 
or  that  any  subsequent  grantee  ever  did  until  the  land'  came  to 
'Poppe.  In  absence  of  proof,  the  presumption  is  that  posses-* 
won  follows  ownership:  Mygatt  v.  Coe,  147  Ni  Y.'  456,  42  N. 
£•  17.  The  rule  is  universal  that,  in  order  to  carry  the  core* 
luoitB  in  a  deed  to  subsequent  grantees,  tiiere  must  be  actual 
or  constmctive  seisin.  In  absence  of  both  right  and  possession^ 
dl  the  elements  which  constitute  an  estate  are  necessarily  want- 
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ing,  and  Uie  ooTonants  contained  in  the  grant  nmst  remain  in 
the  gmntee,  from  the  absence  of  everything  which  can  cany 
them  further:  1  Smith  Lead.  Cas.,  8th  ed.^  205,  and  cases  dted. 

In  New  York  the  rule  is  thus  stated :  ''Priyity  of  estate  ii 
essential  to  cany  covenants  of  warranty  and  quiet  enjoyment 
to  subsequent  grantees  in  order  to  support  a  right  of  action  bj 
them  against  the  original  covenantor  when  there  has  been  sn 
eviction  by  paramount  title":  Mygatt  v.  Coe,  147  N.  Y.  456, 
42  N,  E.  17;  152  N.  Y.  457,  57  Am.  St  Bep.  621,  46  N.  K 
949.  In  a  note  to  Spencer's  CSase,  1  Smith  Lead.  Caa.,  9th 
Am.  ed.,  224,  it  is  said:  *T,t  any  estate  passes  from  the  grantor 
to  the  grantee  in  a  conveyance,  it  is  enough  to  carry  covenants 
But  if  the  title  of  '^  the  grantor  wholly  fails,  so  that  no  ti- 
tle to  the  land  passes  to  the  grantee,  with  which  the  covenants 
can  run,  the  grantee  can  take  no  advantage  of  them.*  Tie 
following  cases  are  cited  to  support  the  text:  Slater  t.  Bav- 
son,  1  Met  450;  6  Met  439;  Beardsley  v.  Enight»  4  Vt  471; 
Devoie  t.  Sunderland,  17  Ohio^  52,  49  Am.  Dec  442;  Uaitiii 
T.  Gordon,  24  Oa.  533 ;  Burtnera  t.  Keran,  24  OratL  42 ;  AUea 
T.  Greene,  19  Ala.  84.  The  general  rule  ia  that  the  oovenant 
of  a  stranger  to  the  title  is  personal  to  the  covenantee,  and  is 
incapable  of  transmission  by  a  mere  conveyance  of  the  land: 
Mygatt  T.  Co^  152  N.  Y.  457-466,  57  AnL  St  Bep.  521,  42 
N.  B.  17. 

In  Nichol  v.  Alexander,  28  Wis.  118,  this  court  hdd  that  if 
a  grantor,  by  full  covenant  deed  of  warranty,  assumes  to  coo- 
Tsy  unoccupied  landa  to  which  he  baa  no  titles  there  ia  at  ones 
a  constructive  eviction  of  the  grantee,  which  entitles  him  ts 
the  eame  remedies  that  he  would  be  entitled  to  had  he  ben 
turned  out  of  the  actual  possession  of  the  land  by  legal  pioeess. 
The  rule  has  been  reaaserted  and  apinroved  in  subsequent  cases: 
Mclnnis  T.  Lyman,  62  Wis.  191,  22  N.  W.  405 ;  McLennan  v. 
Prentice,  77  Wis.  124,  45  N.  W.  943.  We  do  not  see  how  tiie 
rule  would  be  different  if  the  grantor  conveyed  landa  to  whidi 
he  had  no  title,  if  they  were  in  the  possession  of  the  actual 
owner.  A  cause  of  action  arises  as  soon  as  the  deed  was  de- 
livered,  and  was  not  assigned  or  transmitted  to  subsequent 
grantees  by  a  mere  conveyance  of  the  land.  We  therefore  hold 
that  where  the  record  shows  that  the  grantor  had  no  title  and 
no  posseesiony  and  there  is  no  proof  that  the  grantee  took  pos- 
session, the  covenants  of  the  grantor  are  personal  to  the  grantee^ 
and  axe  not  transmitted  to  subsequent  grantees  by  a  mere  con- 
veyance of  the  land.  Whether,  if  the  defendant's  grantee  en- 
tered into  the  immediate  possession  of  the  land  after  deliverj 
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of  the  deed^  that  fact  would  be  suflScient  to  cany  fhe  covenants^ 
\b  a  matter  of  some  doubt.  There  are  respectable  authoritiee 
apon  both  sides  of  the  question^  but,  it  not  being  fairly  in  this 
case,  we  leave  it  for  future  consideration. 

***  3.  The  proof  regarding  eviction  by  paramount  title  is 
M  follows:  Mrs.  Patchin  commenced  an  action  against  Poppe, 
claiming  a  paramount  right  to  the  disputed  tract.    No  notice 
of  this  suit  was  given  defendant  until  long  after  judgment  had 
been  Tendered.    Poppe  then  brought  suit  against  plaintiff  on 
the  covenants  of  hk  deed.    Notice  of  this  suit,  with  a  demand 
to  defend,  was  served  upon  defendant  forty-two  days  after  its 
commenoement,  which  the  court  finds  was  "before  the  time 
for  answering  had  expired.^'    This  finding  is  excepted  to,  and 
there  is  no  evidence  in  the  record  to  support  it,  except  the  in- 
ference arising  from  the  fact  that  plaintiff's  answer  in  that  ac- 
tion was  verified  after  the  date  of  the  service  of  notice  upon  de- 
fendant.    This  evidence  is  of  doubtful  value  in  respect  to  the 
question  whether  the  notice  was  timely  or  not.    But  this  is 
not  a  matter  of  importance  in  this  case.    It  is  conceded  that 
defendant  had  no  notice  of  the  Patchin  judgment  until  after 
its  rendition.    Certainly,  he  was  not  bound  by  it    If  other- 
wise entitled  to  recover,  notice  to  defendant  of  the  former  ac- 
tion was  not  necessary  to  plaintifPs  right  to  recover  in  this  ac- 
tion: Bawle  on  Covenants,  sec.  124.    Where,  however,  it  is 
sought  to  bind  a  covenantor  by  notice,  as  said  in  Somers  v. 
Schmidt,  24  Wis.  417,  1  Am.  Bep.  191,  it  must  be  from  the 
covenantee,  in  time  to  answer  and  defend,  and  perhaps  accom- 
panied by  a  request  to  defend:  See  Eaton  v.  Lyman,  26  Wis. 
61;  33  Wis.  34;  Saveland  v.  Green,  36  Wis.  612.    The  com- 
I>laint  in  Poppe  v.  Wallace,  Jr.,  alleged  that  the  latter  had  due 
notice  of  the  Patchin  suit,  and  was  tendered  its  defense,  and 
such  allegation  is  found  to  be  true  in  the  findings.    Hence,  if 
defendant  had  appeared  in  that  suit,  he  would  have  been  met 
by  proof  of  a  judgment  of  paramount  title,  final  and  conclusive 
against  the  plaintiff.    Of  this  judgment  defendant  had  no  no- 
tice, and  he  was  not  boimd  by  it    In  this  case  the  only  evi- 
dence of  paramount  title  and  eviction  was  the  two  ji/dgment- 
rolls  in  the  cases  before  mentioned.    As  bearing  upon  the  pro- 
bative force  of  •**  the  Patchin  judgment  as  against  defend- 
ant, we  quote  Ihe  following  from  2  Devlin  on  Deeds,  section 
937:  'There  has  been  some  discussion,  resulting  in  a  variance 
of  opinion,  as  to  what  effect  a  judgment  possesses  when  the  cov- 
enantor has  not  been  notified  of  the  suit  and  was  not  requested 
to  defend.    Of  course,  such  a  judgment  cannot  bind  the  cove- 
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nantor:  It  lifts  been  asserted  fhat»  althoagli  fbe  defendant 
might  inquire  into  tbe  merits  of  the  judgment,  yet  it  wss  pnns 
facie  evidence  of  the  existence  of  a  paramonnt  title.  But  fte 
more  reasonable  mle,  and  the  one  sustained  by  authority,  is 
that  the  judgment,  when  no  notice  has  been  giren  and  the  cot- 
enantor  is  not  a  party  to  the  suit,  is  not  ev&a.  prima  facie  eri- 
dence  that  the  eviction  was  founded  upon  an  adverse  and  pan- 
mount  title.**  The  munber  of  cases  cited  to  snstain  the  au- 
thor's conclusion  would  seem  to  indicate  that  it  was  very  veil 
grounded.  At  most  the  judgment  in  the  Popi*  case  wonM 
only  be  binding  upon  defendant  as  to  the  amount  of  the  le- 
oovery^  and  of  that  there  may  be  some  doubt. 

Adopting  the  rule  that  the  Patchin  judgment  was  not  prima 
facie  evidence  against  the  defendant  of  the  existence  of  a  pan- 
mount  title,  or  of  eviction  thereby,  we  find  nothing  in  flie  iw- 
ord  to  support  the  judgment    The  rule  is  well  stated  in  Earfe 
on  Covenants,  fourth  edition,  150,  thus:  *'And  in  all  cases  it 
must  be  borne  in  mind  that,  if  the  purchaser  choose  to  retiie 
before  the  paramount  title,  it  is  at  his  own  risk;  and  in  the 
suit  against   his  covenantor   he  must  assimie  the   burden  of 
proof,  and  make  out  the  adverse  title  to  which  he  has  yielded 
with  as  much  particularity  as  if  he  were  suing  in  ejectment, 
unless,  of  course,  the  adverse  right  of  possession  has  been  es- 
tablished by  a  judgment  or  decree  in  a  suit  of  which  the  covi^ 
nantor  baa  been  properly  notified,  in  which  case  the  burden  ot 
proof  will  not  only  be  removed,  but  the  judgment  or  decra 
will  be  conclusive  evidence  of  the  validity  of  the  paramount  ti- 
He:' 

**•  So,  upon  all  the  grounds  mentioned,  the  right  of  plain- 
tiff to  recover  is  defeated.  It  is  but  proper  to  say  that  the 
second  and  third  questions  herein  considered  do  not  appear  to 
have  been  urged  before  the  trial  court 

By  the  Couri  The  judgment  of  the  ciicoit  court  is  ^ 
versed,  and  the  cause  is  remanded  with  directions  to  enter  jadg- 
ment  for  defendant 

On  April  30,  1901,  the  mandate  was  modified  so  as  to  read 
as  follows:  The  judgment  is  reversed,  and  cause  is  remanded 
with  direction  to  enter  judgment  for  defendant,  unless  the  trial 
court,  upon  notice  and  application,  in  its  discretion  and  up^ 
such  terms  aa  may  be  just»  grants  a  new  trial  of  the  action. 


A  CONVEYANCE  BY  A  HtJSBAND  TO  HIS  WIFE  Is  not  ToM. 
Its  efifect  la  to  give  her  an  equitable  estate  whUe  be  holds  tli0 
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-^tle  aB  her  trustee:  Ogden  t.  Ogden,.  00  Ark.  70,  46  Am. 
^I>.  151,  28  8.  W.  796.    Such  a  conveyance  will  be  upheld  so 
iip  ajs   it  is  equitable:  Note  to  O'Oonnell  v.  Taney,  25  Am.  St.  Rep. 


COVENANT  OF  A  STRANGEBj  to  the  title,  it  appearing 
the  deed  that  he  did  not  claim  the  property  which  he  pur- 
to  convey,  is  personal  to  the  covenantee:  Mygatt  v.  Ck>e, 
>2  iN^.  Y.  457,  57  Am.  St.  Bep.  521,  46  N.  E.  949.  A  covenant  of 
^Isin  does  not  run  with  the  land  where  the  grantor  is  not  in 
Dssesslon,  in  fact  or  in  law;  at  the  time  of  conveyance:  Devore 
»  Sxinderlandy  It  Ohio,  52,  49  Am.  Dec  442.    See,  also,  the  mono- 

rapliic  note  to  Morse  v.  Gamer,  47  Am;  Dec.  573.  It  seems  that 
o^enants  running  with  the  land  apply  only  to  legal  estates,  jmd 
ot  t»  equitable:  Watson  y.  Blaine^  12  Serg.  ft  B.  131,  14  Am.  Dec 
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WATERS— BEDS  OP  LAKES-TITLE  TO— VESTING  OP, 
EM  STATE.— The  title  to  the  beds  of  all  lakes,  ponds,  and  navi- 
sa.l>le  rivers,  up  to  the  line  of  ordinary  high-water  mark,  within 
Ibe  boundaries  of  the  state,  became  vested  in  it  at  the  instant 
of  Its  admission  into  the  Union,  in  trust  for  the  benefit  of  its 
people,  so  as  to  preserve  to  them  forever  the  enjoyment  of  the 
'vratera  of  such  lakes,  ponds  and  rivers  to  the  same  extent  that 
tlxe  public  are  entitled  to  enjoy  tidal  waters  at  the  common  law. 

WATERS— BEDS  OP  LAKES— GOVERNMENT  PATENT 
XO^WORTH  OP.^The  title  to  lands  under  lakes,  ponds,  and 
navigable  rivers  of  the  state  was  never  in  the  United  States, 
except  in  trust  for  public  purposes;  and  a  patent  from  the  United 
States,  covering  such  lands,  whether  made  before  the  state  was 
admitted  into  the  Union  or  thereafter,  conveys  no  title.  A  govern- 
ment patent  of  land  bordering  on  a  lake  or  pond,  regardless  of  the 
l>oundariee  thereof  according  to  the  government  survey,  does  not 
convey  title  to  the  lands  below  the  line  of  ordinary  high-water 
mark. 

WATERS— BEDS  OP  LAKES  AND  NAVIGABLE  RIVERS 
-JPITLB  TO— POWER  TO  CHANGE.— Except  with  respect  to  a 
qualified  title  to  submerged  lands  of  rivers  navigable  in  fact, 
conceded  to  shore  owners^  but  which  is  not  permitted  to  displace 
or  materially  affect  public  rights,  the  title  to  lands  under  lakes, 
ponds  and  navigable  rivers  of  tiie  state  is  in  the  state,  and  it 
Is  powerless  to  change  it  It  cannot  transfer  such  title  by  grant 
or  otherwise. 

ADVERSE  POSSESSION— LAND  HELD  BY  THE  STATE. 
No  title  can  be  obtained,  by  adverse  possession  for  twenty  years, 
to  land  held  by  the  state  in  any  capacity. 

WATERS— BEDS  OP  LAKES— TITLE  TO— CHANGE  OP, 
BY  FILLING.— The  title  to  land  under  lakes  aiid  ponds,  held  by 
the  state,  does  not  change  by  reason  of  the  fact  that  such  lakes 
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or  pondi  are  artificially  filled,  so  aa  to  raise  the  land  aboY«  tis 
surface  of  the  water. 

BJBGTMBNT  CANNOT  BB  MAINTAINBD  TO  BBOOVEB 
THB  BBD  OF  A  liAKB,  thongh  the  plaintiff  estabilaliea  owaoo 
sliip  of  the  natural  shore. 

IN  BJEOTMBNT,  THB  PLAINTIFF  MUST  BECOYEB  05 
THB  8TRBNGTH  OF  HIS  OWN  TITLB,  not  on  the  weaknea 
Of  his  adversary's  title. 

ADVBRSB  P08SBS8ION— BBD  OF  WATBBS.  WHIX 
8UBJB0T  TO  LAW  OF.— When  land  is  part  of  the  bed  of  naii- 
gable  waters  of  such  a  character  that  a  qualified  title  thereto 
passes  to  the  owner  of  the  shore  as  an  incident  thereof  It  Is  sub- 
ject to  the  law  of  adYorse  possession. 

ADVBRSB  POSSESSION  OF  LAND  GOVBRBD  BT 
WATER  IS  NOT  IMPOSSIBLB  if  such  land  is  the  subject  U 
prtTate  ownership,  adyerse  possession  thereof  may  be  acquired 
by  any  means  which  actually  and  notoriously  ezclnde  the  tne 
owner  therefrom,  effectually  disseising  him  thereof.  Other  mesM 
than  physical  exclusion  by  residence  thereon,  or  by  Indoolna  the 
same^  will  accomplish  it 

BJBGTMBNT  FOR  SUBMERGED  LANDS— WHBN  A  YEB- 
DIOT  FOR  THB  PLAINTIFF  SHOULD  NOT  BB  DIRECTED.- 
In  ejectment  for  submerged  land  Included  In  a  govemm^it  surrey 
and  patent,  whwe  there  Is  evidence  that  the  locus  in  quo  to  t 
part  of  the  bed  of  a  lake,  or  that  it  is  appurtenant  to  the  buk 
of  a  riyer,  the  court  should  refuse  a  motion  to  direct  a  Tcrdiet 
In  favor  of  the  plaintiff,  and  leave  the  cause  to  the  jury,  under 
proper  instructions,  although  the  plaintiff's  pap^r  title  from  tbe 
government  is  prima  facie  perfect,  for  if  the  jury  find  that  the 
locus  in  quo  is  in  fact  a  part  of  the  bed  of  a  lake,  this  will  orer 
throw  the  plaintiff's  title,  and  if  it  is  appurtenant  to  the  bank  of 
a  river,  they  may  find  such  an  adverse  possession  as  to  take  tiie 
title  thereto  from  the  holder  of  the  paper  title. 

WATERS— BEDS  OF  LAKES— PATENT  TO,  WHEN  A 
NULLITY— PLATTING— EFFECT  OF.— It  is  the  physical  tkd 
of  whether  patented  land  is  in  a  lake  or  not  that  govorna.  U 
it  Is  shown  upon  the  government  plat  to  be  dry  land  and  It  to 
sold  as  such,  but  in  fact  it  is  within  the  boundaries  of  a  lake, 
the  paper  from  the  government  purporting  to  convey  title  thereto 
Is  a  nullity.  The  platting  of  land  in  the  bed  of  a  lake  as  diy 
land  does  not  affect  the  title  thereto.  It  is  the  fact  of  Its  bd&f 
in  the  bed  of  a  lake  which  governs,  not  the  mapping  of  the  te^ 
ritory  by  the  government. 

WATERS—WHAT  DOES  NOT  PREOLUDB  A  BODY  OP 
WATER  FROM  BEING  A  LAKE.— The  mere  fact  that  water  to 
very  shallow,  so  that  marsh  grass  appears  above  the  surface; 
that  it  is  called  a  marsh;  that  the  water  is  not  deep  enougli  to 
admit  of  navigation;  or  that  t)ie  surface  ta  not  at  all  times  wboll/ 
submerged,  does  not  preclude  its  being  In  fact  a  lake.  Neit^ 
does  the  size  or  depth  of  a  body  of  water  solve  the  question  U 
whether  It  is  a  lake  or  a  river. 

WATERS— LAKES  AND  RIVERS.— NO  TITLE  BY  PAT- 
ENT from  the  government  can  be  obtained  to  land  which  Is  is* 
side  of  the  natural  shore  of  a  lake,  or  of  any  body  of  water  not  i 
river,  so  that  the  water  does  not  mer^  beat  upon  it  aa  a  shm 
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t  covers  fti  or  to  land  covered  by  water,  not  a  part  of  a  lake^ 
:   not   a    part  of  a  river. 

OCCTJI^ANCY  OP  LAND  NE6BSSARY  TO  ADVBRSB 
^SSBSSSION  need  only  be  such  actual  possession  as  the  subject 
it  is  adapted  to  under  the  circumstances  of  the  particular  case 
a  sncli  as  is  reasonably  sufficient  to  attract  the  attention  of  the 
le  o-wner*  and  put  him  on  inquiry  as  to  the  nature  and  extent 
the   invasion  of  his  rights. 

▲I>VnBSB  POSSESSION  —  INCLOSURB  —  REQUISITE 
3LARAOTE3R  OF.— If  an  inclosure  of  land  is,  of  itself,  relied 
K>n  to  establish  an  occupancy  thereof  necessary  to  adverse  pos- 
ssion,  it  must  be  of  4  substantial  character  in  the  sense  of  being 
iptopriate  and  effective  to  reasonably  fit  the  premises  for  some 
le  to   -wliich  they  are  adapted. 

AOVS3RSB  POSSESSION— IMPROVEMENT— WHAT  SUF- 
lOHSlNrr. — If  an  improvement  of  premises  is  relied  upon  to  estab- 
8h  occupancy  of  land  necessary  to  adverse  possession,  any  actual, 
taible  nse  to  which  similar  premises  are  usually  devoted  may  be 
nfflclent,  whether  the  result  be  to  increase  or  decrease  the  same 
D  value,  or  destroy  the  natural  value  entirely. 

ADVERSE  POSSESSION— WHAT  HOSTILE  USE  IS  SUF- 
nCIBNT. — It  is  not  essential  to  adverse  possession  that  there 
ihoald  be  such  an  actual  occupancy  of  premises  as  to  indicate, 
at  e^ery  instant,  by  mere  observation,  the  extent  of  the  hostile 
use.  It  is  sufficient  if  there  is  such  a  continuous,  exclusive,  hos- 
tne  use  as,  in  the  judgment  of  the  Jury,  under  all  the  circum- 
Btances,  "will  notify  the  true  owner,  actually  or  constructively,  of 
the  invasion  of  his  rights  and  the  actual  extent  thereof. 

AOVERSB  POSSESSION  FOR  THE  PURPOSE  OF 
HUNTING  AND  FISHING— JURY  QUESTION.— It  should  be  left 
to  a  jury,  under  proper  instructions,  to  say  whether  a  continued, 
notorioiui  use  of  premises,  covered  by  water,  for  the  purpose  of 
hunting  and  fishing,  coupled  with  other  circumstances,  constituted 
•nch  an  adverse  occupancy  thereof  as  to  disseise  the  true  owner. 

IT  IS  NOT  NECESSARY  TO  THE  DEFENSE  OF  AD- 
VERSE POSSESSION  to  produce  evidence  tending  to  show  that 
the  defendant  was  adversely  possessed  of  the  whole  of  a  terri- 
tory, which  includes  the  locus  in  quo,  or  to  show  the  exact  boun- 
daries of  his  adverse  possession. 

Ejectment    The  twenty  year  statute  of  limitations  was  re- 
lied upon  as  a  defense.    The  plaintiff  showed  a  prima  facie 
record  title  to  a  portion  of  two  lots,  and  that  such  portion  in- 
cluded the  premiBee  in  dispute.    The  defendants'  evidence  waa 
to  the  effect  that  the  territory  of  which  the  premises  in  dispute 
formed  a  part  was  called  '^ Jones  island^';  that  it  was  land, 
or  a  sand  flat,  coverod  by  the  waters  of  lake  Michigan,  from 
three  to  nine  feet  deep,  at  least,  with  the  exception  of  a  small 
place  large  enough  to  locate  a  mill  upon;  and  that  it  waa  feasi- 
ble to  eonstmct  bnildinga  thereon  by  artificial  filling.    In  1872 
some  nine  families  resided  on  the  territory  called  ''Jones  la- 
land*''    It  was  then,  and  had  been  theretofore  and  was  ther&- 
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after,  all  covered  by  water,  except  as  artificially  ciianged.  la 
1873  one  TnAer  had  a  house  on  the  sulmerged  territory^  mp- 
ported  in  some  way  in  the  shallows,  or  resting  on  a  piece  of 
made  land,  but  just  how  did  not  clearly  appear.  Tmher  pte- 
t^aded  to  exercise  dominion  over  the  entire  territory  and  pre- 
vented any  person  from  locating  thereon  without  his  permit* 
eiom  In  1872  Truher  made  a  verbal  transfer  of  his  house  to 
one  Jaoob  Muza,  and  authorized  the  latter  to  exercise  the  same 
control  that  he  had  over  the  entire  territory,  but  there  was  no 
paper  transfer.  Muza  took  such  possession  as  was  practicable, 
and  exercised  dominion  as  Truher  did.  Muza  testified  that 
when  Truher  gave  him  the  property  it  was  all  submerged  by 
water  and  mud  as  deep  as  over  his  head ;  and  that  the  particu- 
lar place  allotted  by  him  to  Bilot  was  of  no  use  until  artificially 
raised  above  the  level  of  the  water.  After  Muza  pointed  out 
to  Bilot  the  place  he  might  occupy,  the  latter,  about  thirteen 
years  before  the  commencement  of  this  action,  immediately 
commenced  to  fill  up  the  property,  and  soon  had  a  filling  upon 
which  he  built  a  house,  tiiat  he  occupied  thereafter  all  of  the 
time  down  to  the  commencement  of  the  action.  The  court 
directed  a  verdict  for  the  plaintiff,  and  judgment  was  entered 
accordingly.    The  defendants  appealed. 

Fiebing  &  Killilea,  M.  C.  Erause,  and  0.  J.  Fiebing,  for  the 

appellants. 

Van  Dyke  &  Van  Dyke  &  Carter  and  W.  E.  Carter,  for  the 
respondent. 

'^^  MABSHALL,  J.  We  understand  the  statement  which 
appears  in  the  record,  as  to  the  proof  of  title  upon  whidi  plain- 
iiS.  rested  its  claim  and  secured  the  judgment  appealed  from, 
to  mean  this:  A  record  was  exhibited  which  purported  to  show 
that  the  United  States  or  the  state  of  Wisconsin,  most  likely 
the  former,  prior  to  1872,  made  a  patent,  in  form  conveying 
to  private  ownership  a  certain  government  subdivision  of  land 
within  and  according  to  the  public  land  survey;  that  such  title 
as  was  thus  acquired  was  by  mesne  conveyances  vested  in  plain- 
tiff  before  the  commencement  of  this  action;  and  that  the 
premises  in  controversy  are  within  the  boundaries  of  such  gov- 
enunent  subdivision  according  to  such  survey.  That  proof 
made  out  a  prima  facie  title.  The  case  seems  to  have  been 
tried  and  decided  upon  the  theory  that  it  was  sufficient  to  en- 
title plaintiff  to  recover  unless  defendants  were  able  to  show 
a  better  title  by  adverse  possession. 
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'***  The  learned  counsel  for  respondent,  evidently  assuming 
that  the  actual  possession  of  lands  submergied  by  water,  neces- 
sary to  satisfy  the  requisites  of  adverse  possession  so  as  to  gain 
title  in  that  way,  is  difficulty  if  not  impossible,  encouraged  de- 
fendants' witnesses  to  make  it  appear  as  clearly  as  possible  that 
when  the  adverse  possession  in  controversy  commenced,  and 
for  a  laxig  time  thereafter  reaching  up  to  within  about  thirteen 
years  of  the  time  rof  the  commencement  of  the  action,  the  par- 
ticular land  in  question- was  covered  by  water  from  three- to 
nine  feet  deep;  thai  such  was  its  condition  when  appellants 
took  possession  thereof;  and  that  there  had  been  no  change  in 
that  regard  ^cept  by  artificial  filling. 

There  is  evidence  tending  to  show  that  there  was  some  dry 
land  within  the  territory  over  which  Muza  assumed  dominion 
in  1872.  .  But  the  indications  are  that  the  greater  part  of  such 
territory  was  then  covered  by  the  waters  of  Lake  Michigan  or 
of  an  arm  of  the  lake  partaking  of  its  character,  or  by  some  ex- 
panse of  water  governed  by  the  law  relating  to  the  title  to  the 
beds  of  lakes  and  ponds,  and  that  the  premises  in  question  were 
formerly  a  part  of  such  submerged  land.    Now,  if  sudi  indi- 
cated facts  are  the  truth  of  the  matter,  the  land  belongs  to  the 
state  of  Wisconsin,  regardless  of  whether  the  United  States 
or  the  state  has  in  form  transferred  it  to  private  ownership. 
The  law  in  that  regard  is  too  well  settled  to  warrant  any  dis- 
cussion of  it  here.    This  court  has  been  over  the  whole  sub- 
ject many  times  in  recent  years.    The  title  to  the  beds  of  all 
lakes  and  ponds,  and  of  rivers  navigable  in  fact  as  well,  up 
to  the  line  of  ordinary  high-water  mark,  within  the  boundaries 
of  the  state,  became  vested  in  it  at  the  instant  of  its  admission 
into  the  Union,  in  trust  to  hold  the  same  so  as  to  preserve  to 
the  people  forever  the  enjoyment  of  the  waters  of  such  lakes, 
ponds,  and  rivers,  to  the  same  extent  that  the  public  are  enti- 
tled to  enjoy  tidal  waters  at  the  common  law.    A  patent  *^^ 
from  the  United  States,  so  far  as  it  purports  to  cover  any  of 
such  lands,  whether  made  before  the  state  was  admitted  into 
the  Union  Or  thereafter,  is  ineffectual.    It  has  been  so  repeat- 
edly held.    A  government  patent  of  land  bordering  on  a  lake 
or  pond,,  regar^ess  of  the  boundaries  thereof  according  to  the 
government  survey,  does  not  convey  title  to  the  lands  below  the 
liae  of  ordinary  high-water  mark.    The  United  States  never 
had  title,  in  the  Northwest  Territory  out  of  which  this  state 
was  carved,  to  the  beds  of  lakes,  ponds^  and  navigable  rivers, 
except  in  trust  for  public  purposes;  and  its  trust  in  that  regard 
^ag  transferred  to  the  state^  and  must  there  continue  forever^ 
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BO  far  as  necessary  to  the  enjoyment  thereof  by  the  people  of  this 
commonwealth.  Whatever  concession  the  state  may  make 
without  violating  the  essentials  of  the  trust,  it  has  been  held, 
can  properly  be  made  to  riparian  proprietors.  Under  that  by 
long-established  judicial  policy,  which  has  bec<Hne  a  rule  id 
property,  a  qualified  title  to  submerged  lands  of  rivers  navi- 
gable in  fact  has  been  conceded  to  the  owners  of  the  shore& 
Otherwise  the  title  to  lands  under  all  public  waters  ib  in  tiio 
state,  and  it  is  powerless  to  change  it  It  cannot  transf^  sndi 
title  by  grant  or  otherwise,  nor  can  title  thereto  be  obtained 
by  adverse  possession,  at  least  unless  such  adverse  possesdaii 
shall  continue  for  the  term  of  forty  years.  Hence,  we  must 
presume  from  the  evidence  that  the  title  to  the  land  in  dispute 
is  where  the  evidence  tends  to  show  it  is.  We  should  say  in 
passing  that  the  term  '^qualified  title,''  as  above  used,  refers  to 
that  interest  in  the  beds  of  navigable  streams  which  has  passed 
to  private  ownership  according  to  the  uniform  holdings  of  this 
court — a  full  title,  subject  to  the  public  rights  which  were  in- 
cident to  the  lands  forming  such  beds  at  the  time  of  the  crea- 
tion of  the  trust  above  mentioned.  No  private  own»%hip  has 
been  conceded  which  displaces  or  materially  affects  auch  pub- 
lic rights.  As  to  them  tiie  state  has  not  abdicated  and  cannot 
abdicate  its  trust 

^'^  There  is  no  need  of  enlarging  on  this  matter.  As  before 
indicated,  this  court  has  in  recent  years  several  times  declared 
the  law  as  here  stated,  grounding  such  declaration  upon  indis- 
putable principles  and  the  law  as  laid  down  on  the  subject  by 
the  supreme  court  of  the  United  States:  McLennan  v.  Pren- 
tice, 85  Wis.  427,  66  N.  W.  764;  Priewe  v.  Wisconsin  Stats 
etc.  Co.,  93  Wis.  634,  67  N.  W.  918;  Ne-pee-nauk  Club  v.  Wil- 
son, 96  Wis.  290,  71  N.  W.  661 ;  Willow  Biver  Club  ▼.  Wade, 
100  Wis.  86,  76  N.  W.  273;  Pewaukee  v.  Savoy,  103  Wis.  271, 
74  Am.  SL  Rep.  859,  79  N.  W.  436 ;  Barney  v.  Keokuk,  94  U. 
S.  324;  Railroad  Co.  v.  Schurmeir,  7  Wall.  272;  lUinoia  Cent. 
R.  Co.  V.  Illinois,  146  U.  S.  387,  13  Sup.  Ct  Rep.  110;  Yates 
V.  Milwaukee,  10  Wall.  497. 

So  plaintiff's  prima  facie  title  was  overcome  by  the  eyidenoe 
tending  to  show  that  the  premises  in  question  were  naturally 
a  part  of  the  bed  of  Lake  Michigan,  or  some  arm  or  bay  there- 
of, or  some  body  of  water  having  the  incidents  of  a  lake;  and 
the  verdict  should  not  have  been  directed  in  plaintiff's  favor. 
If  the  fact  be  that  such  is  the  natural  diaracter  of  the  land, 
plaintiff  cannot  maintain  ejectment  therefor  in  any  event, 
even   if  it  shall   establish   ownership   of  the   natural    shores 
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though^  of  course,  in  such  circumstance,  it  would  not  be?  with- 
out remedy  for  any  wrong  to  it  not  common  to  the  public: 
Austin  V.  Butland  By.  Co.,  45  Vt  216;  Cobum  v.  Ames,  52 
CaL  385,  28  Am.  Bep.  634;  Gray  v.  Bartlett,  20  Pick.  186,  32 
Am.  Dec.  208;  Stockham  v.  Browning,  18  N.  J.  Eq.  390. 

What  has  been  said  regarding  plaintiif  s  title  requires  a  re- 
yerBsH  of  the  judgment  in  any  event,  for  it  can  only  recover  on 
the  strength  of  its  own  title,  not  on  the  weakness  of  Bilot's. 
However,  it  is  deemed  best  to  correct  some  erroneous  ideas  that 
seem  to  have  influenced  the  direction  of  the  verdict  as  bearing 
on  appellant^s  claim  of  title.  If  it  shall  fini^ly  turn  out  that 
the  premises  in  question  were  not  originally  a  part  of  the  bed 
of  Lake  Michigan,  nor  of  any  expanse  of  water  partaking  of 
the  character  of  a  lake  as  regards  the  title  of  the  bed  thereof, 
but  were  part  of  the  bed  of  navigable  waters  of  such  a  character 
that  a  qualified  title  *^  thereto  passed  to  the  owner  of  the 
shore  as  an  incident  thereof,  then  they  are  subject  to  the  law 
of  adverse  possession.  And  if  in  such  circumstances  Muza, 
under  whom  Bilot  claims,  maintained  from  1872  until  Bilot 
took  possession  of  the  premises  a  condition  which  disseised  the 
true  owner,  and  Bilot  continued  that  condition  so  as  to  cover 
the  full  period  of  twenty  years,  his  title  is  governed  by  the 
principles  declared  in  Illinois  S.  Co.  v.  Budzisz,  106  Wis.  499, 
80  Am.  St  Bep.  54^  81  N.  W.  1027,  and  the  settled  law  on  the 
subject 

It  is  not  true,  as  seems  to  have  been  supposed,  that  adverse 
possession  of  the  premises  was  impossible  while  they  were  cov- 
ered by  water.  Notwithstanding  such  condition  the  true  own- 
er may  have  been  disseised,  and  that  was  all  that  was  necessary 
to  start  the  limitation  period  running.  Any  act  or  acts  sufii- 
cient  to  destroy  the  true  owner's  dominion  over  the  property, 
whatever  its  character,  is  a  disseisin,  within  the  meaning  of 
the  limitation  statute:  3  Washburn  on  Beal  Property,  ♦495. 
Physical  exclusion  by  an  indosure  of  the  property  of  some  kind 
is  by  no  means  necessary;  neither  are  the  requisites  of  section 
4212  of  the  Statutes  of  1898  essential:  Wilson  v.  Henry,  40 
Wis.  694;  Lampman  v.  Van  Alstyne,  94  Wis.  417,  67  N.  W- 
171.  It  has  been-  held  that  evidence  of  the  mere  taking  of 
seaweed  to  the  exclusion  of  all  others  is  sufScient  proof  of  dis- 
seisin to  carry  a  case  to  the  jury  on  that  subject:  Trustees  etc 
of  East  Hampton  v.  Kirk,  84  N.  Y.  216,  38  Am.  Bep.  505. 
Actual,  visible,  hostile  appropriation  of  ttie  premises  to  the 
exclusion  of  the  true  owner  in  any  way  satisfies  all  the  requisites 
of  disseisin,  and  that  condition  may  be  created  by  any  means 
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that  entirely  exdude  the  troe  owner  from  the  property.  It 
does  not  require  conetant  residence  of  the  appropriator  on  the 
property.  Private  interest  in  submerged  land  of  the  diarader 
we  are  discussing,  prima  facie  at  least,  exists  only  as  an  inci- 
dent of  title  to  the  bank  or  shore.  He  who  is  in  actual  pos- 
aession  of  that  is  constructively  in  possession  of  everything 
that  is  indd^Lt  thereto.  If  possession  of  the  former  ^^ 
ripens  into  title,  the  title  to  the  latter  goes  with  it:  Gould  on 
Waters,  sec.  37,  and  cases  dted  in  the  notes. 

Applying  the  principles  last  stated  to  the  evidence  as  to  de- 
fendants' title,  it  is  easily  seen  that  the  case  in  that  respect 
should  have  been  submitted  to  the  jury  even  upon  the  trisi 
court's  theory  as  to  plaintifiPs  title.  There  was  evidence  tend- 
ing to  show  that  for  more  than  twenty  years  before  tiie  com- 
mencement of  this  action  the  person  holding  prima  fade  gov- 
ernment title  had  been,  in  the  right  now  claimed  by  Biiot^  dis- 
sdsed  thereof.  There  is  evidence  tending  to  show  that  Mun, 
from  1872  till  Bilot  commenced  the  artificial  change  of  the 
property,  exercised  such  dominion  over  the  same  as  to  prevent 
any  person  from  enjoying  it  in  any  way  except  by  hia  perrais- 
8ion«  Sudi  evidence  tends  to  show  more  than  a  mere  daim  of 
dominion.  That  clearly  would  be  insuflScient.  It  shows  titst 
there  were  physical  acts  of  prohibition,  so  that  Muza'a  daim 
was  notorious,  recognised,  and  submitted  to,  and  that  such  acts 
were  accompanied  by  actual  occupation  and  enjoyment  of  the 
beach  or  dry  land  adjoining,  if  there  was  any.  In  the  face 
of  such  evidence,  plaintiff  was  not,  in  any  phase  of  the  case, 
entitled  to  the  direction  of  a  verdict,  but  the  cause  should  have 
been  submitted  to  the  jury  und^  proper  instructions. 

It  is  hoped  that  on  the  next  trial  of  this  case  all  the  facts 
will  be  clearly  brought  out  in  the  light  of  all  the  legal  prin- 
dples  applicable  thereto,  and  that  such  prindples  will  be  ksft 
clearly  in  view ;  also  that  the  precise  location  of  the  property  in 
dispute  will  be  shown,  so  that  it  can  be  identified  urith  ref- 
erence to  the  original  shore  line  and  the  present  shore  line. 
That  there  was  a  failure,  upon  the  trial  we  have  reviewed,  in 
respect  to  the  matters  referred  to,  is  most  dear.  That  has 
rendered  it  impracticable  for  us  to  lay  out  a  definite  line  for 
future  guidance  in  the  case.  The  assumption  that  plaintiffs 
title  was  good  originally,  merely  because  it  came  from  the  goF* 
emment,  and  the  sBsumption  that,  merely  because  ^^  the  laad 
was  submerged,  it  could  not  be  held  adversely,  and  the  further 
assumption  that  actual  possession  was  necessary,  independent 
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of  actual  pofifiession  of  the  shore,  all  seem  to  have  had  influ- 
ence with  the  trial  court 

Bj  the  Court  The  judgment  of  the  superior  oourt  is  ro- 
^leraedy  and  fiie  cause  remanded  for  a  new  triaL 

Bardeei^  J.,  took  no  part 

A  motion  for  a  rehearing  was  duly  submitted  in  this  ease 
and  was  decided  Marcb  19,  1901,  Hie  following  opinion  being 
ffied: 

HABSHAU^  J.  The  argument  on  the  motion  for  a  rehear- 
ing  has  received  that  conaideration  which  the  learned  counsel 
for  respondent  earnestly  invoked  for  it»  without  our  being  able 
to  indorse  the  reasons  assigned  for  changing  the  judgment 
entered^  though  such  reasons  are  urged  with  such  earnestness 
and  eonfidenoe  that  a  departure  from  the  usual  course  in  dispos- 
ing of  such  matters,  by  filing  an  opinion  pointing  out  what  ap- 
pears to  be  the  weakness  thereof,  seems  advisable. 

As  a  preface  to  what  we  shall  say  it  seems  proper  to  make 
a  few  observations  in  respect  to  the  right  attitude  of  counsel, 
so  unfortunate  as  not  to  have  their  side  of  a  controversy  viewed 
here  as  they  view  it,  on  the  first  presentation  of  their  case, 
in  measuring  the  situation  in  which  the  adverse  judgment 
plaoes  them  and  solving  the  question  of  whether  a  further 
effort  here  should  be  made  or  not  The  situation  of  counsel  at 
such  a  time,  especially  where  great  interests  axe  involved  and 
the  decision  disappoints  hopes  bom  of  a  careful  study  of  a  sub- 
ject ia  well  suited  to  test  to  the  utmost  that  power  of  calm  con- 
fidenticm  of  the  reasons  and  authorities,  supposed  to  lead  up  to 
and  require  the  adverse  decision,  necessary  to  enable  a  person 
to  give  due  weight  thereto.  ^^  Bui^  as  said  on  a  similar  occasion 
(Brown  v.  Chicago  etc  By.  Co.,  102  Wis.  161,  77  N.  W.  748, 
78  N.  W.  771),  whether  counsel  stand  the  test  or  not»  the  dutji 
of  this  court  to  carefully  and  dispassionately  reconsider  a  de- 
termination of  old  questions  in  the  light  of  old  and  new  reasons, 
and  to  do  the  same  as  to  any  new  point  advanced  which  was 
oyerlooked  by  counsd  on  the  first  presentation,  uninfluenced  by 
any  other  consideration  than  that  of  a  desire  to  discover  and 
pronounce  the  law  correctly,  remains  the  same.  It  is  hoped 
and  believed  that  the  learned  counsel's  second  argument  has 
received  that  consideration.  Whether  such  argument  indicates 
that  it  waa  prewnted  and  guided  by  the  state  of  mind  necessary 
to  properly  weigh  an  adverse  decision  may  best  be  judged  by  tha 
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reasons  advanced  to  disturb  it  and  the  snpport  thereof  pointed 
oat  for  consideration. 

Thd    opening    pages    of    connseFs    aigoment    are   defotd 
in    the    main    to    a    personal    yindication    and    a   mdkar 
tion    of    the    trial    ooorty    the    excuse    being    kindly  made 
at    the    starty    for    the    treaiment    of    ihe    case    by   tbk 
court  which  calls   for   such  vindication,   that   it  was  d]i> 
acterized  by  haste  as  a  result  of  press  of   businees.    Whair 
ever  the  motive  of  the  learned  counsel — and  we  will  not  in- 
dulge in  the  idea  nor  doubt  at  all  but  that  it  was  worthy— 
the  intimation  that  the  case  did  not  receive  proper  considera- 
tion here  because  of  press  of  business^  tliongh  made  and  is* 
peated  in  such  a  way  as  to  challenge  reflection,  is  csae  that  a 
person,  conscious  of  ^e  full  scope  of  its  meaning,  will  not  nub 
at  all  unless  he  desires  to  say  that  judicial  duty  has  not  been 
properly  performed.    We  are  safe  in  saying  that  counsel  does 
not  intend  to  say  that   Yet,  as  it  seems,  haste,  strictly  so  called, 
in  work  so  important,  is  not  excusable  by  pressure  of  business. 
It  is  not  understood  here  that  pressure  of  business  is  any  excuse 
for  a  hasty  consideration  and  disposition  of  the  rights  of  any- 
one.   If  that  supreme  virtue,  chiurity,  moved  counsel  to  sssigB 
the  weight  of  the  burden  resting  here  as  an  excuse  ^^  for  haste; 
it  should  be  understood  that  there  is  no  one  here  who  beliefei 
that  the  mantle  of  such  virtue  reaches  far  enough  to  accom- 
plish counsel's  purpose.    Here  is  centered  the  last  hope  of  emj 
party  conceiving  himself  aggrieved  in  a  trial  court  for  the 
ultimate  attainment  of  justice,  and  everyone  here,  it  is  believed, 
is  fully  conscious  of  that  fact,  and  aims  to  labor  with  the  de- 
liberation and  patience  and  industry  and  courage  necessaiy  to 
discover  and  determine  the  truth  both  as  to  the  law  and  the 
fact,  blind  to  the  effect  thereof  upon  counsel  or  courts  that 
had  first  to  do  with  the  matter,  or  the  effect  upon  particolat 
parties,  whether  high  or  low,  devoting  all  the  time  requisite  to 
that  end,  unconscious,  for  the  time  being,  of  any  interfering 
burden.    The  learned  counsel  whose  work  we  now  have  before 
us,  being  thus  informed,  will  of  course  not  ground  the  reargn- 
ment  of  a  case  hereafter  upon  any  assumption  of  excusable 
haste  by  this  court  in  deciding  it  at  first. 

Counsel  complain  because  in  the  former  opinicm  it  was  sag-  J 
gested  that  on  the  next  trial  an  effort  be  made  to  establish  all 
the  facts  that  are  material  in  the  light  of  the  legal  principles 
discussed,  and  that  such  principles  be  kept  clearly  in  view  from 
the  beginning  to  the  end  of  the  trial;  that  the  particular  locar 
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tion  of  the  property  in  dispute  be  indicated  with  reference  to 
the  original  and  present  shore  line  of  Lake  Michigan.    They 
say    much   evidence  was  introduced   showing  that  plaintiff'9 
title  "WBB  prima  facie  perfect  from  the  government,  and  that  it 
was  so  stated  in  appellant's  bill  of  exceptions.    Why  was  that 
not  su£Scienty  we  are  asked,  and  why  should  all  the    evidence 
have  been  put  into  the  record,  which  would  have  resulted  only 
in  show^ing  what  was  admitted — ^that  is,  that  plaintiflE's  evi- 
dence established  a  prima  facie  title?    If  there  were  any  doubt 
that  the  admonition  complained  of  was  proper  and  advisable* 
in  the  interests  of  a  speedy  and  just  determination  of  this  liti- 
gation^  and  that  the  profit  that  may  probably  flow  from  *^  at- 
tention to  it  is  certainly  as  valuable  to  respondent  as  appellant^ 
counsel's  course  of  reasoning  above  indicated  would  remove  it» 
A  study  of  the  former  opinion  seems  not  to  have  impressed 
upon  the  mind  of  counsel  the  fact,  as  it  is,  that  there  was  no 
criticisni  whatever  of  respondent's  prima  facie  case.    There  was 
no  intimation  that  counsel  was  not  diligent  and  thorough,  nor 
that  the  learned  trial  court  did  not  give  due  weight  to  the 
evidence  bearing  on  that  question.     There  being  no  criticism 
m  that  respect,  there  is  no  need  for  any  vindication  of  either 
counsel  or  the  court    It  was  proper  to  leave  out  of  the  bill  of 
exceptions   the  record   evidence  showing  respondent's  prima 
facie  case  and  to  supply  its  place  by  an  admission  of  the  fact 
¥uU  credit  was  given  to  that  admission  in  the  decision  ren- 
deredL    The  difficulty  is  that  the  significance  of  evidence  pro- 
duced by  appellant  and  drawn  from  his  witnesses  by  the  cross- 
examination  pointing  to  the  probable  existence  of  facts  incon- 
sistent with  the  prima  facie  case,  was  overlooked  on  the  trial, 
overlooked  on  the  argument  in  this  court,  and,  if  we  fully 
understand  now  the  argument  on  this  motion,  the  same  indica- 
tions are  yet  present.    No  one  will  dispute  that  the  paper  title 
from  the  government  prima  facie  showed  that  respondent  was 
entitled  to  recover.     But  if  there  was  evidence  tending  to 
show  that  the  territory  included  in  the  government  survey 
and  patent,  instead  of  being  dry  land,  was  covered  by  a  part 
of  the  waters  of  Lake  Michigan,  then  the  trial  court,  on  the 
motion  for  the  direction  of  a  verdict  in  plaintiflE's  favor,  was 
!     bound  to  hold  that  the  jury  might  find  that  such  was  the  fact 
i      and  that  plaintiff's  prima  facie  title  was  thereby  overthrown. 
Again,  if  there  was  evidence  tending  to  show  that  the  locus  in 
quo  was  appurtenant  to  the  bank  of  a  river  which  had  been 
adversely  possessed  so  as  to  take  the  title  thereto  iiom  the 
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holder  of  the  paper  title,  the  ooart,  on  the  motion  to  direet  i 
▼erdicty  vas  bound  to  hold  that  the  jorj  ^^^  mi^  find  lit 
facte  in  defendanfe  fa?or,  neoeeaary  to  that  lesnlL 

Couneel  complain  that  we  failed  to  give  them  and  the  cooit 
due  credit  for  legal  learnings  and  that  we  nmmmeA  that  tfaef 
did  not  know  that  private  ownership  in  the  bed  of  a  lake  euuioc 
be  acquired  from  the  gOTenuD)»it  As  we  understand  the  con- 
tention, it  is  this:  Respondentia  eounsel  having  prodneed  eri- 
denoe  making  out  a  prima  f  aeie  cas^  there  was  no  need  to  con- 
sider the  subject  of  tiie  disability  of  a  priyate  person  to  seqaiit 
title  to  the  bed  of  a  lake,  so  it  is  unjust  to  oouneel  to  anome, 
because  they  paid  no  attention  to  that  matter,  that  they  wen 
not  possessed  of  all  the  legal  knowledge  applicable  theretd 
Of  course,  there  was  no  purpose  in  the  opinion  to  reflect  on  the 
legal  ability  of  court  or  counseL  We  hold  both  in  the  hi^est 
esteem ;  but  that  cannot  militate  against  speaking  of  cassB  u 
they  are  presented  to  us  by  the  record,  however  eminent  eomi- 
sel  or  court  may  be  or  who  may  be  connected  therewith.  Prob- 
ably there  has  not  yet  been  counsel  so  eminent  or  couit  w 
learned  but  that  mistakes  have  occurred,  and  such  sitnatioQ 
will  undoubtedly  continuAi  That  is  elearly  demonstrated  hj  ihB 
following. 

Of  course,  counsel  fuUy  understand  that  a  person  caanoi 
aoquiie  private  ownership  in  the  bed  of  a  lake,  yet  tiiey  iooit 
that  when  a  mere  paper  title  is  made  to  what  appears  to  ba 
dry  land  by  the  government  plat  and  the  government  patents 
such  appearances  are  conclusive  on  the  question  of  title,  ove^ 
looking  the  fact  that  it  has  been  decided  over  and  over  agaiiif 
by  this  and  other  courts,  that  it  is  the  physical  fact  of  whetha 
patented  land  is  in  a  lake  or  not  that  governs.  If  it  is  shoiru 
upon  the  government  plat  to  be  land,  and  it  is  sold  9B  sncfai 
but  in  fact  it  is  within  the  boundaries  of  a  lake^  the  paper  pur- 
porting to  convey  title  thereto  is  a  nullity.  That  is  elementsij. 
A  large  number  of  cases  are  cited  to  it  in  the  form^  <qpiiii(HL 
We  will  not  add  to  them  ***  here.  So  if  we  acquit  counsel  for 
not  bearing  in  mind  that  a  person  cannot  become  the  owner 
of  the  bed  of  a  lake,  they  make  it  more  probable  than 
before  that  on  the  former  trial  it  was  not  borne  in  mind  that  i 
mere  paper  title  to  territory  that  is  in  fact  m  part  of  a  lake^ 
even  if  the  pictured  representation  thereof  made  in  the  govern- 
ment land  office  shows  it  to  be  dry  land,  must  fall  before  the 
physical  situation  that  it  is  in  a  lake. 

The  subject  above  discussed  has  been  sufficiently  treated, 
but  counsel  may  think  their  argument  on  the  motion  for  a 


March,  1901.}      Illinois  Stbsl  Co.  it.  Bilot*  917 

rdieazinjf  baa  not  received  eondderatioii  m  detiiil  if  w%  omit 
to  refer  to  their  snggeation  tiist  we  could  have  obtained  con- 
siderable light  on  their  position  by  attention  to  the  fint  f orty* 
Ore  pages  of  fiiar  printed  argument^  which,  it  is  assumed  bj 
counsel,  we  did  not  stndy.  That  assxunptioii  is  right  Conn* 
sePs  argument  covered  fifty-two  pagesi  The  first  forty-four  re* 
lated  to  matters  not  corered  by  the  assignments  of  error.  That 
came  abont  by  the  preparation  of  respondent's  brief  without  the 
benefit  of  appellants  brief.  As  the  case  was  finally  submitted, 
all  of  the  argument  of  reqMmdent's  counsel,  except  about  seven 
pages,  vas  entirdy  eliminated  from  the  case,  and  we  were  no 
more  called  upon  to  examine  it  than  to  examine  their  brief  in 
eome  other  case.  But  if  we  had  taken  the  time  to  read  the  whole 
argainent^  the  only  influence  it  could  haye  had,  if  any,  would 
hsLYB  been  to  confirm  our  impressiona  that  the  significance  of  the 
physocal  condition  of  the  premises  in  questicm,  in  respect  to 
wbethear  eoversd  by  the  waters  of  Lake  Midiigan  or  by  water 
partaking  of  the  characteristics  of  a  lake  as  to  the  title  to  the 
bed  thereof,  or  covered  by  water  adjacent  to  a  Aora  adversely 
held,  waa  overlooked. 

We  are  appealed  to  by  counsd  to  draw  on  all  Hib  resourcea 
which  we  can  properly  take  judicial  notice  of,  notwithstanding 
ondssions  to  bring  the  same  to  our  attention.  The  answer  to 
that  is  that  flio  actual,  physical  situation  of  ^^  the  premisea 
in  qiiestioQ  cannot  be  controlled  by  maps  or  plats.  If  what  was 
the  bed  of  the  lake  has  been  platted  as  dry  land^  the  platting 
does  not  affect  the  title.  If^  aa  before  indicated,  land  has  been 
pictared  on  government  plats  as  land,  which  waa  in  fact  in  a 
lake,  the  fact  governs^  not  the  mapping  of  the  territoiy  by  the 
government. 

It  does  not  seem  that  we  are  called  upon  to  discuss  the  evi* 
dence  whidi  wo  said  raised  Ihe  questlcHi  of  whether  the  prem* 
isee  in  dispute  were  a  part  of  the  bed  ef  a  lake.  We  did  not  pre- 
tend to  give  fte  evidence  of  witnesses  word  f es  word»  but  to 
state  the  ^ect  tiieareof— not  the  eondusive  effect  by  any  means, 
but  the  effect  as  a  cosxt  msst  view  it  in  dstarminiBg  whether 
the  dirsetion  el  the  verdict  was  propex.  We  were  bound,  aa  of 
ceurss  the  trial  souri  was^  to  give  ^q^elhmt  the  benefit  of  tite 
most  favonUs  iatssBneas  that  ceald  reasonably  be  drawn  from 
the  evidsaca  All  the  facta  wh&oh  sadi  infsMaces  pdntsd  it^ 
we  weie  beimd  to  coasBdor  as  eatablishad  and  verities  in  the 
ease  liocnnsii  fiie  jury  would  have  had  s  x^ht  to  m  decide  had 
ttsj  hsea  psnaitted  to  do  asb. 
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We  will  maka  a  few  refeiencea  to  the  testimony  at  this  time 
for  the  purpose  of  eappoiting  the  views  expressed  above.  Coim- 
^1  say  this  court  said  that  Jones  testified  that  the  entiie  te^ 
ritory  was  covered  with  water  in  1855 ;  that  if  by  '^entire  ter- 
ritory'^  Jones  island  is  meant,  the  court  entirely  misappre- 
hended the  witness'  testimony.  It  is  evident  counsel  views 
the  evidence  from  the  standpoint  of  the  favorable  inferences 
it  will  bear  for  respondent,  while  we  view  it  in  the  light  of  the 
most  favorable  inferences  it  will  reasonably  bear  for  appellaiit 
There  is  the  trouble.  The  witness  said :  "The  condition  of  the 
island  in  1855,  it  was  pretty  nearly  a  marsh.  The  mill  was 
very  small  and  it  occupied  very  near  the  wbole  of  iL  The  con- 
dition of  the  island  compared  with  what  it  was  in  1855,  it  is 
not  hardly  the  same  place.  There  is  much  more  land  now  than 
there  was  then.  In  1855  sailboats  ^^  went  by  way  of  the  cat 
right  over  the  center  of  the  island.  The  soil  on  either  side  of 
that  cut  was  all  sand,  not  marsh  in  through  the  cut.  That  was 
washed  in  there,  but  marsh  all  around  it^  though,  pretty  near. 
When  the  wind  was  off  the  lake  the  marsh  would  be  submerged 
in  water.  There  was  some  water  on  there  all  the  time,  but  it 
would  rise  and  fall.'*  Now,  it  seems  that  a  fair  inference  from 
that  evidence  is  that  in  1855  substantially  all  of  the  island,  a- 
cept  a  small  place  large  enough  to  locate  a  mill  upon,  was  covered 
by  water.  Sometimes  it  was  shallow,  so  as  to  have  the  appes^ 
ance  of  a  marsh  or  swamp,  and  at  other  times  it  was  so  sab- 
merged  as  to  hide  those  indications.  The  water  raised  and 
lowered  with  the  lake,  said  the  witness.  A  witness  by  the  name 
of  Eunka  testified  that  in  3872  he  went  onto  the  island  and  there 
was  marsh  grass  there;  that  the  water  would  rise  and  fall; 
that  the  water  was  from  two  to  three  feet  deep;  that  there  was 
marsh  grass  growing  there.  In  its  natural  state,  unaffected  bf 
any  disturbing  causes,  the  water  was  flowing.  Sometimes  the 
water  would  be  still  and  other  times  not  ^^The  time  I  first 
came  there,  there  was  no  solid  ground  on  the  island  whatever." 
This  question  was  asked  the  witness:  ''When  you  came  there 
how  much  water  was  there  on  the  average,  spread  over  the  is- 
land P''  To  which  he  answered:  ''It  was  in  places  sevai  fee^ 
eight  feet,  nine  feet,  and  ten  feet;  the  shallowest  point 
about  four  feet  and  probably  five  feet.  It  was  that  way  all  over 
the  island.'^  Again  the  witness  said :  "It  is  true  that  those  peo- 
ple who  are  living  on  Jones  island  when  they  came  there  filled 
up  a  part  and  built  on  it.  The  business  of  all  living  on  the 
island  when  I  went  there  was  fishing,  and  in  order  to  get  to 
their  houses  they  would  have  to  go  in  boats.*'  ^There  are  other 
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indications  in  the  evidence,  too  nmnerous  to  mention  in  view 
of  what  was  said  in  the  former  opinion,  that  what  the  witness 
called    a  marsh  or  swamp  was  covered   with  water,  not  deep 
enough,  however,  when  the  lake  *^®  was  at  rest,  so  but  that 
▼egetation  which  commonly  grows  in  shallow  water  appeared 
on   and  above  the  surface.     Muza  called  the  territory  where 
Bilofs  house  was  located  a  swamp,  and  yet  the  water  was  said  to 
be  from  three  to  six  feet  deep,  according  to  the  condition  of  the 
water  in  the  lake.  Bilot  said  he  floated  the  material  to  his  place 
to  fill  with,  and  went  to  and  from  it  in  a  boat    Muza  said  that 
wlien  he  went  to  the  island  it  was  all  swamp,  marsh,  mud, 
and  water  as  deep  as  over  a  man's  head;  that  in  the  locality  of 
Bilofs  place  the  water  was  sometimes  still  and  sometimes  flow- 
ing ;  that  it  depended  upon  the  lake ;  that  most  of  the  time  the 
water  was  still.    The  evidence  is  replete  with  indications  that 
the  water  on  the  marsh,  so  called,  was  lake  water,  not  river 
water;  that  it  had  very  little,  if  any,  movement  indicating  a 
river,  and  that  the  indications  of  the  characteristics  of  a  lake 
were  sufficient  to  warrant  a  jury,  under  proper  instructions,  in 
finding  that  the  territory  in  question  was  formerly  lake  bed. 
From  the  foregoing  it  seems  that  all  said  in  the  former 
opinion  as  to  the  evidehce  presenting  questions  of  fact  that 
should  have  been  solved  by  a  jury  under  proper  instructions^ 
is  fully  sustained  by  the  record.     Was  the  territory  in  ques- 
tion originally  a  part  of  the  bed  of  a  lake  or  pond,  or  part 
of  the  bed  of  a  river?    The  mere  fact  that  the  water  was  very 
shallow,  so  that  marsh  grass  appeared  above  the  surface,  that 
it  was  called  a  marsh,  and  that  the  water  was  not  deep  enough 
to  admit  of  navigation,  or  that  the  surface  was  not  at  all  times 
wholly  submerged,  does  not  preclude  its  being  in  fact  a  lake. 
All  those  conditions  existed  in  Ne-pee-nauk  Club  v.  Wilson,  96 
Wis.  290,  71  N.  W.  661,  yet  it  was  held  there  that  the  territory 
in  dispute  was  a  lake.    Size  or  depth  of  a  body  of  water,  it  was 
there  said,  does  not  solve  the  question,  of  whether  it  is  a  lake 
or  river.  If  the  land  in  question  was  inside  of  the  natural  shore 
of  Lake  Michigan,  or  of  any  body  of  water  not  a  river,  so  that 
water  did  not  merely  beat  upon  it  as  a  shore,  but  covered  it^ 
or  if  the  land  was  covered  by  ^^  water,  not  a  part  of  Lake 
Michigan,  yet  not  a  part  of  a  riv^,  manifestly  plaintiff  never 
obtained  title  thereto  through  or  under  the  patent  from  the 
government. 

C<»nplaint  is  made  because,  in  the  statement  of  facts  upon 
which  the  former  opinion  was  based,  it  was  said  that  Truher 
ijEeteaded  to  exercise  dominion  over  the  entire  territory,  and 
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prevented  anj  person  from  locating  therecHi  without  luui  pennia* 
Bion.  Notwiihatanding  the  confident  assertion  of  counsel  that 
there  is  no  eudi  evidence  in  the  reoard,  either  in  a  liied 
sense  or  witiiin  the  range  of  reasonable  inf  er»ices»  we  still  tiunk 
that,  on  the  whol^  what  was  stated  and  is  so  criticised  is  a  fur 
inference  from  the  testimony  of  Mnaa.  Certainly  Tmher, 
according  to  Hnza's  evidence,  pretended  to  own  the  island.  He- 
was  living  there  when  Moza  came  upon  the  scene.  He  asserted 
the  right  of  dominion  over  the  island.  He  pretended  to  seB 
and  deliver  poesession  thereof  to  Mnza,  asserting  at  the  tims 
that  no  one  could  take  it  from  him  but  Lake  Midiigan.  Tbe 
difficulty  seems  to  be,  as  before  indicated,  that  we  lode  at  ii» 
evidence  in  the  most  favorable  light  it  will  reasonably  admit 
for  appellant,  while  counsel  for  respondent  view  it  from  ths 
standpoint  of  the  most  reasonable  inference  to  be  drawn  tbete^ 
from  in  its  favor.  That  the  latter  is  not  the  correct  methoil 
of  testing  the  record  to  determine  whether  the  direction  of  tlis 
verdict  was  proper,  need  not  ev»i  be  stated. 

A  few  words,  now,  in  respect  to  what  coimsel  say  <m  the  boIk 
ject  of  adverse  possession,  and  we  are  done.  If  there  is  any* 
thing  in  the  former  opinion  indicating  that  there  can  be  con- 
structive adverse  possession  of  land  so  aa  to  disseise  the  true 
owner,  without  its  being  based  upon  a  written  instrument,  and 
actual  poesession  of  part  of  the  premises  induded  in  it,  we  d* 
not  know  where  it  is.  We  said  that  j^ysical  esduaion  of  tiis 
true  owner  is  not  necessary  to  adverse  possession,  nor  is  eoia» 
pliance  with  section  4212  of  the  Statutes  of  1898.  That  is  cer- 
tainly true,  but  it  is  also  true  that  there  must  be  an  ^^  in- 
closure  or  usual  cultivation  or  improvement  of  the  property 
adversely  claimed^  so  as  to  indicate  the  boundariea  of  the  sd> 
verse  claim,  and  that  such  daim  cannot  be  extended  beyond 
the  actual  occupancy.  That  is  the  common-law  rule  and  tba 
rule  of  the  statutes  as  well:  Stats.  1898,  seca.  4213,  4314.  It 
is  also  true  that  all  presumptions  are  in  favor  of  the  true  ova- 
ei,  and  that  such  presumptions  must  jvevail  until  overcome  by 
clear  proof  of  continuous  disseisin  of  the  true  owner  for  the 
complete  statutory  period.  But  sudi  pienunptions  do  not 
reach  further.  The  statutory  period  being  compMsd  aad  sat* 
isfied  by  dear  proof  of  the  actual  ooeiiiMm^  le^iixed;  tfas- 
presumption  is  turned  in  favor  of  the  advsBsa  oeciqwut^  and  it 
does  not  make  any  difference  whether  the  adverse  ^^^^  waa 
under  a  written  infimiMiit  <a  mot,  Troc^  tibsni  ia  a  diilriHriigt 
between  adverse  possession  under  aectiott  4(&11  and  mA  paa- 
session  under  sections  4213  and  4214.    But  whan  that  dffltia0>' 
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hm  is  Mtiafled,  section  4210  of  the  Btatntes  of  1898  rules  tlie  sitr 
latioin.  That  provides  that  in  every  aotion  to  recover  real  prop- 
trtj,  or  the  possefision  thereof^  the  person  estahlishing  the 
efpH  title  shall  be  presumed  to  luive  been  seised  of  the  property 
rithin  the  time  required  by  law,  and  the  occnpatioa  thereof  by 
Jiother  deemed  subordinate  theieto>  unless  it  appears  that  the 
Hremiaes  have  been  actually  possessed  for  the  full  period  nec- 
flsary  to  the  acquisition  ol  title  in  that  way  under  some  other 
irovisioii  of  the  statutes^  Disseisin,  under  section  4212,  of  an 
ratire  tiaet  of  laud  maj  be  accomplished  by  actual  possession 
►f  a  part  of  it.  Such  possession  will  carry,  by  construction,  pos- 
iession  of  the  entire  traet  described  in  the  written  instrument 
if  conveyance  or  the  judgment  forming  the  basis  of  the  claim 
>f  title.  Disseisin,  under  sections  4213  and  4214,  can  only  be 
uscomplished  by  and  to  the  extent  of  actual  occupancy,  the 
Mandaries  thereof  being  indicated  by  a  substantial  inclosure 
>f  some  Idnd,  or  cultivation  or  improvement  in  the  usual  way. 
(f  o  particuhr  kind  of  indosnre  is  ^^  requisite.  It  may  be  arti- 
leial  in  part  and  natural  in  part.  Nor  is  any  particular  kind 
>f  an  improvement  reqidred,  so  long  as  it  satiafies  what  is  usual 
under  the  eircumstances  and  indicates  clearly  the  boundaries 
of  the  adverse  occupancy.  That  is  the  definite,  positive,  and 
uotorioua  pedis  posseesio  of  the  common  law,  and  of  the  statute 
(Stats.  1898,  sec  4214)  at  well — ^the  actual  possession  char- 
acterized by  an  indosur^  or  by  such  use  as  is  usual  for  such 
land.  There  ia  no  difference  between  the  statutory  requisites 
of  such  adverse  possession  and  the  common-law  rule.  The 
fonner  ib  but  a  fair  deelaiation  of  the  latter.  If  one  relies 
apon  an  indosure  to  support  a  claim  of  adverse  possession,  an 
artificial  inclosure  is  not  necessary.  The  boundaries  may  be 
artificial  in  part  and  natural  in  part  if  the  circumstances  are 
such  aa  to  ckariy  indicate  that  the  inclosure,  partiy  artificial 
and  partly  natural,  marks  the  bounxlaries  of  the  adverse  occu- 
pancy: Becker  v.  Van  Yalkenburgh,  29  Barb.  319;  Trustees 
ete.  of  East  Hanq^ten  v.  Kirk,  84  N.  Y.  216,  38  Am.  Bep.  505; 
Tykor  on  Bjedmexit,  888.  If  imivovement  id  the  premises  is 
xekied  npoft  to  nark  the  boandaries  of  the  adverse  possession, 
it  need  not  neecssarily  be  an  adnal  improvement  of  the  prop- 
er^ in  vafaia^  aa  ti^  learned  eounael  for  respondent  seem  to 
ln^i^ifljf,  ^Qio  ieoa  ^in.provciiieiit  in  the  usual  way,''  as  used 
ia  &t  sMst^  asaRna  pot  to  the  exclusive  use  of  the  occupant^ 
aa  fl»  tnie  owner  moight  in  the  usnal  course  id  events.  That 
IMS  may  be,  aa  it  oftm  is,  one  Ihat  adda  nothing  to  the  value  of 
the  anmiseB.     it  may  even  destroy  the  natural  and  actual 
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Talue — BB,  for  instance,  a  highway  may  be  acquired  by  twenty 
years'  uninterrupted  adverse  use.  No  one  would  claim  that  it 
would  improye  the  property  in  the  particular  lexiconic  sense 
of  the  word  which  counsel  seem  to  apply  to  it  as  used  in  the 
statute.  The  right  to  flow  land  may  be  acquired  by  twenty 
years'  continuous^  hostile  use  thereof  for  that  purpose,  tbough 
the  result  be  to  destroy  the  value  thereof.  Putting  land  to  the 
exclusive  use  of  the  claimant  for  collection  ^^  of  seaweed  is 
held  to  be  evidence  of  adverse  use,  and  a  usual  improvement  of 
land  adapted  to  that  purpose.  So  held  in  New  York,  wbeie  tk 
statutes  are  the  same  as  ours:  Trustees  etc.  of  East  Hampton 
V.  Kirk,  84  N.  Y.  215,  38  Am.  Bep.  505 ;  Clancey  v.  Houdlette^ 
39  Me.  451.  In  Archibald  v.  New  York  etc.  H.  R.  Co.,  157  N. 
Y.  576,  52  N.  E.  569,  the  term  **improvanent"  was  treated  u 
sjmonymous  with  ''use,''  the  court  saying:  'It  cannot  be  said, 
as  a  matter  of  law  upon  the  evidence  in  the  record,  that  anyone 
was  in  the  actual  possession  or  occupation  of  the  parcel  during 
the  period  of  twenty  years  prior  to  the  commencement  of  tiie 
action.  The  land  was  not  inclosed  or  cultivated  or  put  to  the 
exclusive  use  of  anyone." 

It  must  be  borne  in  mind  that  the  distinction  between  ad* 
verse  possession  under  color  of  title  and  such  possesaioii  wift* 
out  that  color,  is  this :  In  the  former  the  actual  possession,  by 
presumption  of  law,  is  constructively  extended  to  the  limit! 
defined  in  the  paper  conveyance  or  judgment  which  gives  color 
to  the  claim  of  title;  while  in  the  latter  adverse  possession 
is  bounded  by  the  actual  adverse  occupancy.  The  essentisl 
elements  of  actual  adverse  possession  are  substantially  the  sams 
where  there  is  color  of  title  and  where  there  is  noi^  though  on 
the  question  of  fact,  of  whether  a  possession  has  the  essentials 
of  adverse  character  requisite  to  disseise  the  true  owner  and 
start  the  statute  of  limitations  running  against  him,  particala^ 
ly  the  element  charging  him  with  notice  of  the  hostile  invancn 
of  his  right,  more  persuasive  evidence  is  required  in  the  latter 
case  than  in  the  former :  Sedgwick  &  Waite  on  Trial  of  Title 
to  Land,  2d  ed.,  sec.  731.  So  the  use,  by  appellants'  counsel 
and  this  court,  of  judicial  authorities  where  the  adverse  daim 
was  based  on  color  of  title  in  support  of  the  proposition  that 
the  evidence  in  this  case  required  ttie  facts  involved  to  be  found 
by  the  jury  under  proper  instructions^  was  Intimate.  It 
shows  no  disregard  of  the  statutes  (Stats.  1898,  sees.  421S, 
4214),  but  is  in  perfect  harmony  therewith.  The  actual  ad- 
verse occupancy  ^^*  that  will  draw  to  it,  as  a  matter  of  kw, 
constructive  occupancy  under  section  4211,  is  in  law  and  ia 
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ict  within  the  scope  of  the  term  ^protected  by  a  sabstantial 
idosnre/'  or  '^usually  cultivated  or  unproved/'  used  in  seo- 
on  4214.  Whether  such  occupancy  exists  in  any  given  case, 
'  to  be  determined  from  evidence  susceptible  of  reasonable  con- 
icting  inferences,  is  for  the  jury  to  say.  The  learned  trial 
mrt,  and  counsel  for  respondent  as  well,  recognized  fhat^ 
\xt,  as  it  seems,  it  was  not  correctly  applied,  because  the  bearing 
hich  the  nature  of  the  premises  in  controversy  has  in  deter- 
ining  the  truth  was  overlooked,  or  there  was  a  misunder- 
anding  of  the  meaning  of  the  term  ''usually  improved'^  as 
»ed  in  section  4214;  or  due  consideration  was  not  given  to  the 
\ct  that  reasonable  means  of  knowledge  of  an  adverse  claim, 
id  the  extent  of  it^  is  as  effective,  in  the  law  governing  the 
ibject  under  discussion,  as  actual  knowledge.  What  will  con- 
itute  adverse  possession  of  land  not  susceptible  of  being  de- 
)ted  to  any  profitable  use  might  not,  necessarily,  of  agricul- 
xral  land  or  any  other  susceptible  of  being  so  devoted.  What 
ould  be  effective  for  that  purpose  as  to  lands  wholly  or 
artially  overflowed  by  water  might  not  as  to  a  building  lot  in 
city.  What  would  satisfy  such  purpose  in  respect  to  a  marsh 
r  swamp,  not  usually  put  by  the  owner  to  any  other  use 
lian  that  of  a  hunting  and  fishing  ground,  might  not  as  to 
remises  of  any  other  character.  The  governing  questions  of 
iw,  regardless  of  the  character  of  the  premises,  are  the  same 
a  every  case,  but  the  question  of  fact  may  be  presented  by  evi- 
ence  in  such  a  great  variety  of  ways,  according  to  the  circum- 
tances  of  each  particular  case,  that  usually  there  is  room  for 
onflicting  inferences,  requiring  the  verdict  of  a  jury  as  to  where 
he  truth  lies.  The  true  doctrine,  recognized  by  all  courts  and 
ext-writers,  was  declared  by  the  United  States  supreme  court 
a  Ewing  y.  Burnet,  11  Pet  41,  52,  speaking  by  Mr.  Justice 
Udwin^  as  follows:  ^^  ''To  constitute  an  adverse  possession 
here  need  not  be  a  fence,  building,  or  other  improvement^ 
ind  it  8u£Bce8  for  the  purpose  that  visible  and  notorious  acts  of 
nmership  are  exercised  over  the  premises  in  controversy  for 
khe  time  limited  by  statute.  So  much  depends  upon  the 
latore  and  situation  of  the  property,  the  uses  to  which  it  can 
^  applied  or  to  which  the  owner  or  claimant  may  choose  to 
Vply  it,  that  it  is  difficult  to  lay  down  any  precise  rule  in  all 
cases.  But  it  may  safely  be  said  that  where  acts  of  ownership 
lukve  been  done  upon  the  land,  which  from  their  nature  indicate 
a  notorious  claim  of  property  in  it,  and  are  continued  suf- 
ficiently long  with  the  knowledge  of  an  adverse  claimant  with* 
<mt  interruption  or  an  adverse  entry  by  him,  such  acts  are 
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eridence  of  sn  aaater  of  u  former  mmer  and  an  actaal  adri 
posBesnoii  against  hiiii,  provided  the  jury  dull  think  tiiat  fti 
property  was  not  snseeptible  of  a  more  sbict  or  definite  peaiw- 
sion  than  had  been  so  taken  and  held.  Neither  aeiaal  occupa- 
tion, cnltiTation,  nor  lesidoiGe  aie  necessary  where  the  propo^ 
is  so  situated  as  not  to  admit  of  any  pennanent  nefal  improie- 
ment,  and  the  continned  daim  of  the  party  has  been  evideaeei 
by  public  acts  of  ownership  each  as  .he  wouM  exercise  over 
property  which  he  claimed  in  his  own  right  and  he  wvnld  not 
exercise  orer  property  which  he  did  not  daim.* 

We  should  remark  in  passings  lest  the  abore  dedaratiofi  ap- 
pear to  conflict  with  section  4!S14|  that  the  fads  that  gave  riis 
thereto  indicate  clearly  that  the  turn  ^improTement^  was  nnd 
in  the  restricted  sense  of  some  profitable  use  or  physical  diaags 
increasing  the  value  of  the  premises,  instead  of  in  the  broad 
sense  of  devoted  to  any  use  for  which  the  premises  are  adapted, 
the  sense  in  which  the  term  'Sisually  improred**  is  vaed  in  oar 
statute;  and  that  the  words  ^actual  oecupation**  were 
in  the  restricted  sense  of  appropriated  by  the  location  oi 
structure  thereon,  instead  of  the  broad  sense  ot  any  use  eonsti- 
tuting  actual  possession  and  appropriation  for  any  pnrpose  On 
land  is  adapted  to,  the  sense  in  which  the  term  ^oecajned'*  ii 
used  in  section  4213  as  construed  by  section  4214. 

In  the  instant  case  there  is  scxno  evidence  that  the  iRemisei 
^■^  in  controversy  were  subjected  for  the  lequisiiB  length 
of  time  io  the  use  which  they  were  best  adapted  to,  and  a 
usual  use,  and  that  the  acts  in  that  regard  w«re  notoriosa 
How,  then,  can  we  say  as  a  matter  of  law  thai  the  CMmcntiili 
of  adverse  possession  did  not  characterise  Ifuza'a  condnct! 
It  is  not  difBcult  to  say  generally  what^  as  a  matter  ol  lav» 
constitutes  adverse  possession ;  but  what  will  evidence  the  nee- 
eesary  facts,  so  as  to  warrant  saying  that  they  exist  in  tny 
given  case,  is  quite  another  matter.  The  question  of  ad?eai 
possession  is  one  ^^mpounded  oi  law  and  fac^  and  eresy  cm 
in  whi6h  it  is  involved  mnet  be  determined  by  its  own  cireoa- 
stances.  What  ia  adverse  possessictt  is  one  thing  in  m  popnlov 
country,  and  another  thing  in  a  q^anely  settled  ob^  and  itiB 
a  different  thing  in  a  eity  or  village**:  Draper  ▼.  Shoot,  25  Ma 
197,  69  Am.  Dea  469.  In  Sailers  v.  Giddings,  90  Mkiu  50,  a 
N.  W.  965,  tiiere  was  no  color  <rf  title.  The  adverse  ^J^^^^nt 
used  the  premises  yearly  as  a  hay  meadow  and  for  gnang  pB^ 
poses,  and  he  planted  some  trees  flliereon.  On  sack  facte  it 
was  held  Utat,  whether  they  indicated  Ihe  legal  leqniaitei  d 
adverse  possession  as  a  fact  was  a  jury  question.    In  Clark  ii 
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V>tt^^  32  Ohio  St  64y  cliflcnming  the  same  subject  it  was  said: 
As  the  charaeter  of  tiie  posaession  depends  on  the  nature  and 
ituation  of  the  property,  and  the  use  to  which  it  can  be  ap- 
died  or  to  ^whsch  the  owner  maj  dioose  to  apply  it»  it  is  evident 
liat  resort  most  be  had  to  the  usual  and  ordinary  conduct  of 
ywners  of  sudi  land  to  determine  if  it  is  sufficient.  If  the 
yoBaeBBiom.  ccHnporta  with  ordinary  management  of  similar 
ands  by  th^  ownen^  it  fiumishes  sufSeient  evidence  of  adverse 
iMMBeasioii.^ 

A  lar^  number  of  cases  might  be  cited  to  support  the 
news  above  expieased.     It  ia  believed  that  they  are  so  ele- 
BBiexitajry  tbat  further  reference  to  authorities  is   unnecessary. 
rh^  lead  to  this:  Occupancy  of  land  necessary  to  advt^rse 
poflBcawn  under  section  4213  of  the  Statutes  of  1898,  need 
only  be  such  actual  possession  as  the  subject  of  it  is  adapted 
to  under  the  ^"^  circnmstanoas  of  the  particular  case  and  such 
■s  is  i^asonaUy  sufficient  to  attract  the  attention  of  the  true 
ewner  and  put  him  on  inquiry  as  to  the  nature  and  extent  of 
the  invaeion  of  his  rights.    If  an  inclosure  of  itself  is  relied 
apon  to  establish  occupancy,  it  must  be  of  a  substantial  char- 
ieter  ia  the  saise  of  being  appropriate  and  effective  to  reason- 
ably  fit  the  premises  for  some  use  to  which  they  are  adapted. 
If  an.  improvement  of  the  premises  is  relied  upon,  any  actual 
visible  nse  to  which  similar  premises  are  usually  devoted  may 
be  «iiiBcient>  whether  the  result  be  to  increase  or  decrease  the 
same  in  valuer  or  destroy  the  natural  value  entirely.     Occu- 
pancy for  a  burial  lot  is  as  effective  as  occupancy  for  the  pur- 
poses of  a  costly  structure.    An  inclosure  having  no  purpose 
«f  physical  exclusion  of  outside  interferences — a  mere  furrow 
turned  with  a  plow  around  the  land   (Sage  v.  Morosick,  69 
Hinn.  167,  71  N.  W.  ^30),  or  a  line  marked  by  cutting  away 
the  brush  (Worthley  v.  Burbanks,  146  Ind.  534,  45  N.  E.  779), 
^T  a  f^ice  opened  so  as  to  admit  outside  disturbers  (Saners 
▼.  Giddiflgs,  90  Mich.  50,  51  N.  W.  265)— may  be  sufficient, 
under  the  ^iircsmstanoes,  to  indicate,  as  a  matter  of  fact,  the 
boundazaes  of  the  adverse  claim;  and  such  boundaries  may  be 
evidenced  satisfactorily  to  a  jury  by  any  means  reasonably 
ealculated  to  clearly  suggest  tiie  same  or  suggest  inquiry  in 
legaid  thereto  thai  would  probably  readily  and  clearly  lead  to 
a  diseovezy  of  the  truth.    It  is  not  necessary  that  such  indica^ 
tions  be  sufficient  to  evidence    constantiy,  by  mere  observation 
and  without  inquiry,  the  precise  extent  of  an  apparent  hostile 
ooeupancy.    If  the  claimant  "raises  his  flag  and  keeps  it  up/' 
10  to  speak,  euffidentiy  to  attract  the  attention  of  the  true  owner 
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to  the  situation,  in  yiew  of  the  drciimfitanceB  of  the  invaiioB, 
as  a  hostile  claim  of  title,  knowledge  of  such  owner  mij  Ire 
presumed  as  a  fact,  on  the  general  principle  that  what  a  pemn 
ought  to  know  under  the  circumstances  may  be  hdd  to  be 
within  his  knowledge  regardless  of  the  actual  fact:  Sedgvkk 
ft  Waits  on  **^  Trial  of  Title  to  Land,  sec.  735;  Lampmaii 
V.  Van  Alstyne^  94  Wis,  417,  69  N.  W.  171.  In  diacoaring 
this  subject  in  Cobb  t.  Dayenport,  32  N.  X  L.  369,  it  was  in 
effect  said  that  the  title  to  premises  may  be  obtained  by  eaotiB- 
uous,  ezclusiye,  notorious,  hostile  appropriation  thereoif  for  the 
mere  purpose  of  hunting,  hawking,  or  fishing. 

What  has  been  said,  either  by  direct  reference  or  genenl 
treatment,  answers  the  yarious  reasons  giyen  by  respondenft 
counsel  why  there  should  be  a  rehearing  in  this  case.  The  diffi- 
culties with  sustaining  the  conclusion  reached  by  tiie  trial  oooit 
seem  the  same  now  as  before.  We  think  there  was  error  ia 
oyerlooking  the  fact  that  on  the  eyidence  defendants'  right  to 
recoyer  did  not  rest  whoUy  on  the  defense  of  adyerse  poaaeBaoa; 
that  th^e  was  error  in  assuming  that  there  was  an  eniiTe 
absence  of  eyidence  tending  to  establish  some  of  the  neoesaiy 
elements  of  adyerse  possession;  that  due  consideration  was  not 
giyen  to  the  character  of  the  premises  in  determining  whether 
such  facts  might  reasonably  be  found  by  the  jury  to  eziit 
Further,  we  think  that  it  was  oyerlooked  that  it  was  not  esoo- 
tial  to  the  defense  of  adyerse  possession  to  produce  evideofle 
tending  to  show  that  Muza  was  adyersdy  possessed  of  tiie  whole 
of  Jones  island,  or  to  show  tiie  exact  boundaries  of  his  adrene 
possession.  It  was  sufiSdent  to  carry  the  case  to  the  juiy  oa 
the  point  under  discussion,  to  produce  eridence  tending  ia 
show  that  he,  for  the  requisite  length  of  time,  adyerady  appro- 
priated territory,  including  the  locus  in  quo,  to  a  use  to  wtiA 
it  was  adapted,  under  such  drcumstanoes  tiiat  the  owners  ai 
a  reasonably  prudent  person,  ought  to  haye  been  appiiaed  d 
it  The  question  is,  Can  any  sensible  person  reasonably  vj 
from  the  eyidence  that  Muza'e  conduct  was  characterized  by  aO 
the  elements  necessary  to  adyerse  possession  of  the  premiBea  it 
question  ?  He  testified,  without  objection,  that  he  took  poBsea- 
sion  of  such  premises  in  1872,  and  retained  sudi  poaaeasiA 
till  he  surrendered  the  same  to  Bilot;  that  ***  no  one  disturbed 
his  right;  that  he  made  no  use  of  the  land  because  it  was 
marsh.  In  saying  he  made  no  use  of  the  land  he  evidentlj 
meant  that  he  made  no  use  thereof  as  dry  land;  for  he  said 
almost  in  the  same  connection  that  he  used  the  premises  in  hii 
business  as  a  fisherman  and  trapper,  as  he  did  all  the  territoi; 
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daimed  by  him.  Further^  he  said  he  prohibited  any  person, 
)ther  than  those  who  lived  on  the  island,  from  entering  the 
lerritory,  including  Bilot's  location.  Once,  in  speaking  of  the 
ise  made  of  the  premises  he  said  ^%e,''  as  if  the  use  by  him 
md  the  other  settlers  was  in  common.  At  another  he  used  the 
pronoun  ^T."  and  indicated  that  he  exercised  authority,  as  an 
)wner  naturally  would,  to  say  who  should  and  who  should  not 
mjoy  the  premises  for  fishing  and  trapping.  Here,  in  the 
nind  of  the  trial  court,  was  the  weakest  point  in  the  evidence. 
7fe  can  indorse  that.  It  must  be  admitted  that  l^e  truth  of 
the  matter  would  be  very  hard  for  anyone  to  determine,  but 
^t  does  not  justify  the  direction  of  the  verdict  In  view  of 
the  nature  of  the  premises,  the  fact  that  they  were  in  the 
immediate  vicinity  of  a  populous  district  where  a  hostile  inter- 
ference therewith  would  be  quite  likely  to  attract  attention  and 
become  notorious,  that  there  was  some  evidence  that  the  premises 
were  devoted  to  the  very  purpose  for  which  they  were  best 
adapted^  hunting  and  fishing — ^not  occasionally,  but  as  such 
business  ia  ordinarily,  carried  on — some  evidence  that  Muza 
assumed  to  have  rightful  dominion  over  the  premises;  that  he 
lesided  thereon  in  tiie  vicinity  of  the  particular  lot  in  question ; 
that  he  enforced  his  claim  of  title  as  an  actual  owner  would, 
by  prohibiting  any  person  from  entering  the  territory  to  use 
the  same  for  any  purpose;  that  no  other  person  pretended  to 
exercise  any  such  authority;  that  his  claim  of  title  was  sub- 
mitted to  by  everybody;  that  every  person,  from  1872  down  till 
Bilot  secured  his  location,  who  settled  on  the  territory  adversely 
claimed,  did  so  by  acknowledging  Muza's  title,  by  obtaining  of 
him  the  ^^  right  to  locate,  and  taking  the  particular  parcel 
designated  by  him — could  a  jury,  under  proper  instructions, 
veaaonably  say  that  the  elements  of  adverse  possession  were 
bU  established  ?  Counsel  for  respondent  have  given  us  no  reason 
which,  when  analyzed  and  tested  by  the  principles  we  have  dis- 
cussed, se^ns  to  justify  us  in  answering  that  question  any  differ- 
^tly  than  we  did  before. 

By  the  Court    The  motion  for  a  rehearing  is  denied. 


SUBMERGED  LANDS  OF  NAVIGABLE  LAKES  belong  to  the 
state  in  trust  for  the  people  for  public  ase»  and  the  state  cannot 
change  the  condition  of  the  title  to  the  detriment  or  abdication 
of  such  trust:  Pewaukee  v.  Savoy,  108  Wis.  271,  74  Am.  St  Rep. 
W,  79  N.  W.  436.  The  legislature  cannot  make  such  lands  the 
subject  of  private  ownership:  Prlewe  v.  Wisconsin  State  Land  etc 
Ga,  103  Wis.  537,  74  Am.  St  Rep.  004,  70  N.  W.  980. 
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• 
to  wager  in  the  maricet  price  of  wheat  at  ihe  Chamber  ai  Con- 
meroe  in  Chicago. 

The  question  whether  this  oontraet  was  an  Illinois  oontnet 
or  a  Wisconsin  contract  is  an  important  one  in  the  case,  Imt  it 
has  received  little  attention  in  the  briefs,  althou^^  the  phin- 
tifls  daim  that  a  verdict  should  have  been  directed  in  their 
favor,  because  the  sale  of  the  wheat  was  to  have  been  made,  and 
in  fact  was  made,  in  Chicago,  and  the  laws  of  Illinois  with 
respect  to  gambling  transactioiis  were  not  introdnoed  in  evi- 
dence.   It  does   not  dearly  appear  what  view  the    trisl  ^^ 
judge  took  of  the  question,  although  he  instructed  the  jniy,  in 
accOTdance  with  the  law  of  this  states  in  effect,  that  if  both 
parties  intended  the  transaction  to  be  a  mete  wagering  centzaet 
on  the  price  of  wheat,  without  intuition  to  deliver  the  what, 
but  simply  to  settle  by  payment  or  receipt  of  differenoos,  then 
the  contract  was  void:  Stats.  1898,  sec.  2319a;  Wall  v.  Schnei- 
der, 69  Wis.  362,  48  Am.  Bep.  620,  18  N.  W.  443.     Whether 
this  instruction  was  based  on  the  idea  that  the  contract  was  a 
Wisconsin  contract  and  governed  by  Wisconsin  law,   or  0)4 
if  it  was  an  Illinois  contract,  then  that  the  law  of  niincns 
would  be  presomed,  in  the  absence  of  proof,  to  be  the  same 
as  the  law  of  Wisconsin,  is  not  apparent    If  it  was  an  niinoii 
contract,  it  would  seem  at  least  extremely  doubtful  whether  anj 
presumption  woxQd  be  entertained  that  the  law  of  Illinois  tss 
the  same  as  the  law  of  Wisconsin  on  the  subject     It  has  bes 
held  by  this  court  (Hull  v.  Augustine,  23  Wis.  883)  thai  such 
a  presumption  will  not  be  indulged  as  to  a  statute  inoiposing  a 
penalty  or  a  forfeiture,  as  in  the  case  of  usury  laws.    But, 
however  this  may  be,  we  are  of  the  opinion  that  the  contract 
between  plaintifb  and  defendant  was  a  Wisconsin  ocmtraet, 
though  the  sale  of  grain  was  to  be  made  in  Chicago. 

The  question  as  to  what  law  is  to  govern  a  contract  is  not 
always  an  easy  one  to  decide.  As  a  general  rule,  the  co&- 
struction  and  validity  of  a  purely  personal  contract  dqiend  oa 
the  law  of  the  place  where  made:  Story  on  Conflict  of  Lavt) 
sec  272.  If,  however,  the  contract  is  made  in  one  place,  ta 
be  performed  in  another,  then,  as  a  general  rule,  the  place  of 
payment  or  performance  is  the  place  of  the  contract :  2  Paisooi 
on  Contracts,  8th  ed.,  683;  Newman  v.  Kershaw,  10  Wis.  333. 
This  rule  is  founded  on  the  idea  that,  in  making  a  personal 
contract  to  be  fully  performed  in  another  state,  the  partiei 
must  have  had  the  law  of  that  other  state  in  view:  ShoRi 
Lumber  Co.  v.  Stitt,  102  Wis.  460,  78  N.  W.  662.     But  if  tke 
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ontraet  is  to  be  partly  perf  onaed  where  made  and  partly  *•• 
a  other  cotrntries  or  etatee,  the  law  of  tiie  place  where  it  is 
oade  will  still  goyem,  unless  a  dear  mutual  intention  is  mani- 
ested  that  it  shall  be  governed  by  the  law  of  some  other 
cnintry :  Liverpool  etc,  C!o.  v.  Fheniz  Ins.  Co.,  129  U.  S.  397, 
'  Sup.  Ci  Eep.  469.  Thus,  it  was  held  in  Morgan  t.  New 
>rleaiia  etc.  B.  Co.,  2  Wood,  244,  Fed.  Cas.  9804,  that,  where 

oontract  was  made  in  one  state  to  be  partly  performed  there 
nd  partly  performed  in  several  other  states,  the  contract,  so 
ar  aB  it  is  personal  in  its  nature,  was  to  be  gOTemed  by  the 
aw  of  the  state  where  it  was  made.  In  the  present  case,  the 
ontract  in  question  is  the  brokerage  contract  by  which  the 
lefendant  employed  the  plaintiffs  to  sell  wheat  for  him  in 
Ihicago,  and  agreed  to  pay  the  plaintiffs  their,  commissions  for 
nch  aeryice  and  indemnify  them  against  loss.  Both  parties 
iyed  in  Wisconsin,  and  the  contract  was  made  here.  It  is 
ame  that  one  act  under  the  contract  was  to  take  place  in  Illinois, 
mt  all  other  acts,  including  the  payment  by  the  principal  of 
ill  obligations  incurred  to  his  agen^,  were  manifestly  to  take 
place  in  Wisconsin.  Under  the  rules  stated,  it  seems  certain 
:hat  it  should  be  held  to  be  governed  by  the  law  of  Wisconsin. 

But  even  w^re  it  held  to  be  an  Illinois  contract,  it  is  not 
seen  how  the  result  would  be  different.  It  is  a  unirersal  prin* 
nple  that  the  courts  of  no  state  will  hold  valid  any  contract 
which  is  injurious  to  the  public  rights  of  its  people,  offends 
their  morals,  contravenes  their  policy,  or  violates  a  public  law: 
2  Kent's  Commentaries,  14th  ed.,  458,  and  cases  cited  in  note 
"d.'^  So,  in  either  event,  if  the  alleged  sale  of  the  grain  was 
in  fact  no  sale,  but  only  a  gambling  transaction,  and  so  in- 
tended by  both  parties,  then  the  contract  before  us  can  be  the 
foundation  of  no  righis  in  our  courts^ 

Certain  rules  of  the  Chicago  Board  of  Trade  were  received 
in  evidence  against  defendant's  objection,  cmd  this  ruling  is 
now  assigned  as  error.  *  It  is  unnecessary  to  recite  the  rules  at 
length,  but  it  is  sufficient  to  say  Ihat  they  purport  ^^  to  give 
to  members  of  the  board,  whether  buyers  or  sellers,  the  right  to 
demand  of  the  other  party  to  sudi  sale  or  purchase  the  deposit 
of  ten  per  cent  as  securitjr,  and  further  security  from  time  to 
time  as  the  market  price  of  the  commodity  sold  varies,  and 
also  the  right  of  resale  or  repurchase  in  case  of  failure  to  de- 
posit the  security  as  demanded.  It  is  sufficient  to  say  with 
r^ard  to  this  ruling  that  we  think  sufficient  foundation  was 
laid  for  the  reception  of  the  evidence.    The  plaintiffs^  by  their 
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agenti^  off«nd  twUnuNSkj  to  ahow  iliAt  ifad  uTidftTstaading  lai 
that  the  ■ale  vaa  t»  be  made  oq  the  Chicaga  Board  of  Txade. 
The  anflwer  <tf  the  defondant^  while  olfliming  that  the  tn^ 
aetion  wtm  mteaded  to  he  a  gaxabling  trangacticHif  BpecificaQj 
allegee  that  it  wmm  to  be  a  wager  on  piioea  of  wheat  at  the 
Chicago  Ghftmber  of  Comsierce^  wMch,  we  suppose,  ref^  to 
Ihe  same  iiutLtatioii  as  the  Board  of  Trade.  It  is  eutirelj 
dear  that  if  the  tradei  whether  seal  or  apecolatiye,  was  aai}lo^ 
iaed  to  he  made  cm  the  Board  of  Trade,  it  waa  intended  to  be 
made  puniiant  to  the  rulea  of  such  board*  The  par^  vho 
authoiiaea  wmSh  a  traxMaetioB  to  be  made  imder  the  auspices  U 
m  partiealar  organiaatioi^  like  a  board  of  trade!,  impliedly  sob- 
mits  himadf  to  the  lawful  rolea  of  the  organizaiion. 

The  eenrt  duueged  the  jury,  in  effect  that  the  defendant  had 
tiie  bvrdttDL  of  proof  to  show  by  the  greater  weight  of  endence 
tiurl  bo&  pavtiee  i&toided  the  transaction,  to  be  ft  gamUiag 
or  wagering  eontEaety  and  unlnna  he  did  ae^  the  defense  fsilei; 
and  to  thie  iaatrectiflA  the  d^sndaKl»  ezoepted. 

The  kialiiiel«aa  waa  aneDeoue  for  two  reasana:  L  It  vu 
aa  iaslHiefcim  applieaUe  enlj  to  a  ganeial  yerdict^  and  the  cese 
waa  anhnitted  to  the  jarj  npon  &  q>edal  yerdict;  2.  Its 
contrary  to  ike  mle  laid  down  in  Barnard  y.  Baddban^  R 
Wia.  Saa,  C^  H.  W.  M2,  9  N.  W.  595.  In  that  caae  it  was  hdi 
timiy  ta  nphdd  sndi  &  oontract  (L  e.,  a  time  contract  for  the 
aale  and  ^^  deliyery  of  grain  upon  a  board  of  trade),  it  mist 
affimudiiraly  asad  aatialactoirily  appear  thnt  it  waa  made  vift 
m  aotnid  yiew  to  the  delivery  and  leeeipt  of  the  grain,  and  wt 
ae  a  eorer  for  e  gaodbMi^  tranaaction.  Thia  mle  haa  not  bees 
departed  froes^  ao  f sr  aa  we  can  aacertain,  in  thia  oonrt  It  a 
not,  in  onr  judgmaBnt,  unreasoDable.  It  ia  based  on  the  weD- 
known  fact  that  a  yeiy  hnge  majority  of  the  transactions  on 
aoch  boarda  axe  not  real  transactional  but  aimply  betting  ob 
futuie  prkeft  The  reaaoaa  for  the  role  are  dosdy  analogous 
to  those  whidi  testain  the  well-known  rule  that  where  ydnntair 
tranef ers  of  properly  axe  made  by  aged  persona  to  one  oecapj- 
ing  a  position  of  trust  and  confidence  under  circumstanoes  q{ 
aeetecy,  the  burden  ia  upon  the  grantee  to  ahow  that  the  tnne- 
action  wie  free  from  fraud:  Doyle  t.  Wdah,  100  Wia.  24, 75 
N.  W.  400.  We  are  aware  that  many  courta  do  not  appioie 
this  rule  but  it  haa  been  definitely  approyed  by  respectable 
eourts:  Sprague  y.  Warren,  26  Nd)b  a26,  41  N.  W.  1113;  Cobb 
y.  Prell,  15  I%d  774;  W^elor  y.  MoDermid,  36  HL  A^^  179. 

It  haa  bean  auggested  that  the  statute  (State.  1898,  BSt 
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S319&)y  windi  was  passed  after  i3ie  decision  in  Barnard  t.  Badt- 
iMras,  62  Vis.  693,  6  N.  W.  252,  9  N.  W.  595,  has  changed  the 
rule,  but  we  have  discovered  no  words  in  that  statute  which  in- 
dicate an  iiitention  to  change  the  role  of  evidence.  It  would 
have  been  very  easy  to  express  such  intention  in  unmistakable 
terms  if  it  eidsted. 

Fox  the  error  in  this  instruction  there  must  be  a  new  trial.    It 
does  not  seem  necessary  to  discuss  other  errors  alleged. 

By  the  CourL    Judgment  reversed,  and  action  remanded  for 
a  new  triaL 

OASSODAY,  0.  J.,  OONOURBBD  in  the  reversal  of  the  Judgment 
''but  solely  on  the  ground  that  an  Instructiool  applicable  to  a  gen- 
eral Terdlct  was  given,  whereas  the  case  was  submitted  to  the 
tnry  on  a  special  vordict,  contrary  to  the  rule  as  held  in  Ward 
T.  Chicago  etc.  By.  Ga,  102  Wis.  215,  78  N.  W.  442,  and  subse- 
quent  cases."    He  could  not  concur  in  the  proposition  that  the 
trial  court  committed  an  error  in  charging  the  Jury  as  it  did  re- 
spectinsT  the  burden  of  proof.    He  said  it  was  "conceded  in  the 
opinion  filed  [dtiug  Wall  v.  Schneider,  69  Wis.  352,  48  Am.  Rep. 
620,   18  N.  W.  443],  that  the  contracts  were  valid,  unless  both 
parties  intended  the  transactions  to  be  mere  wagering  contracts 
on  the  price  of  wheat;  without  intending  to  dellvar  the  same^ 
but  simi^  to  adjust  the  dUTerences  by  payments  or  receipts.'* 
He  Bpoke  of  the  Wisconsin  statutes  which  not  only  render  all 
wagering  contracts  void,  but  punish  the  offending  parties  and  au- 
thorise the  recovery  back  of  the  money  paid  tiiereon,  and  was  of 
the  opinion  that  a  party  win  seeks  to  bring  a  given  transaction 
with  the  opposite  party  under  the  condemnation  of  such  penal 
statutes  has  the  burden  of  proving  it    After  referring  to  authori- 
ties in  support  of  the  proposition  that  the  burden  of  proof  in  an 
action  on  a  contract  is  upon  the  party  alleging  thBt  the  transac- 
tion is  SUegal  and  a  gambling  contract,  he  said: 

rrhus,  it  is  hdd  that,  'in  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  the  contract  was  made  in  good 
fttith,  with  intent  on  the  part  of  both  parties  to  perform':  BJipelow 
V.  Benedict,  70  K.  Y.  202,  26  Am.  Bep.  5Z3.  To  the  same  ^BGi 
is  Story  V.  Salomon,  71  M.  Y.  420,  422,  whece  it  is  said:  'We  msj 
guess  that  the  parties  were  speculating  upon  the  fluctuations  In 
the  price  of  the  stock,  and  that  the  defaidant  was  not  to  be  re- 
quired to  take  or  deliver  any  stock  in  any  case^  but  simply  to  pay 
differences.  But  a  contract  which  can  have  legal  interpretation 
and  effect  should  not  be  condemned  without  any  proof,  in  that 
way.*  To  the  same  effect,  Harris  v.  Tumbridge,  83  N.  Y.  83,  38 
Am.  Bep.  896.  So  it  has  been  held  in  Alabama  that  where,  "by 
the  terms  of  the  contract,  detendant  agreed  to  deliver  the  stock. 
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and  plaintiff  agreed  to  accept  a  dellTery,  the  contract  la  print 
facte  Talld,  and  the  defendant  on  whom  reets  the  burden  of  proof 
has  failed  to  show  any  nnderstanding;  or  Intent  that  tbae  should 
he  no  delivery':  Ferryman  t.  Wolff e,  03  Ala.  290,  9  South.  US. 
Gk>,  in  Mieaouri,  it  is  held  that  the  burden  of  showing  the  invalid- 
ity of  the  contract  rests  upon  the  party  asserting  W:  Crawford 
V.  Spencer,  82  Mo.  498,  1  Am.  St  Rep.  7i5,  4  8.  W.  713.    So,  in 
New  Jersey,  it  Is  held  that  *the  burden  of  proving  that  transac- 
tions relating  to  the  purchase  and  sale  of  stocks  which  are  io 
form  transactions   between   the  customer  as  principal   and  the 
broker  as  agent  are  wagering  contracts  rests  on  the  party  ae- 
aerting  their  iUegality*:  Pratt  v.  Boody,  65  N.  J.  Eq.  176,  86  AtL 
1113.    To  the  same  effect:  Beadles  t.  McBlrath,  86  Ky.  290,  8 
43.  W.  152.    So,  it  haa  been  held  in  Illinois  that  'where  the  maker 
of  a  promissory  note  seeks  to  avoid  the  same  on  the  ground  that 
Its  consideration  was  illegal,  the  burden  of  proof  Is  upon  him  to 
show  the  fact  by  a  clear  preponderance  of  the  evidence':  Pixley 
V.  Boynton,  79  111.  851.    That  case  related  to  a  transaction  on  the 
bcnrd  of  trade.    To  the  same  effect  Is  Scanlon  v.  Warren,  16S 
111.   142,  48  N.  E.  410.    See,  also,  Gaw  v.  Bennett,   163   Pa.  8t 
247,   34   Am.   St   Rep.   609,   25   AtL  U14.    llius.  In   Minnesota  it 
is  held  that  *the  burden  of  establishing  the  Illegality   of  socb 
transactions  rests  upon  the  party  who  assarts  if:  Mohr  t.  Miesen. 
47  Biinn.  228^  40  N.  W.  862.    ^ee,  also,  Boundtree  t.  Smith,  106 
U.  S.  200,  2  Sup.  Ot  Bep.  680;  Irwin  v.  Williar,  110  U.  S.  409,  4  Sup. 
Ot  Rep.  100;  Bibb  t.  Alloi,  149  U.  &  481,  18  Sup.  Ot  Bep.  OCSO.    la 
these  cases  it  Is  held  by  the  highest  court  in  this  country  to  be  *wdl 
settled  that  the  burden  of  proof  is  upon  the  party  who  sedcs 
to  Impeach  such  transactions  by  showing  afflrmatlvely  th^r  ille- 
gality.'   In  my  Judgmait,  thore  is  no  well-consld^ed  case  holding 
a  contrary  rule." 

The  learned  chief  Justice  thai  commoited  upon  Barnard  v. 
Backhaua,  62  Wis.  606,  6  N.  W.  262,  9  N.  W.  696,  for  the  purpose 
of  showing  that  no  inference  should  be  drawn  from  that  case  that 
a  contract  for  the  sale  and  future  delivoy  of  grain,  for  a  price 
certain,  la  presumptlTely  a  wagering  contract  He  conceded  that 
If  there  was  no  intention  of  deliTertDg  and  receiving  the  grain, 
but  merely  to  settle  tiie  whole  thing  by  the  payment  «tf  differ- 
encesy  the  transactioii  would  be  a  gambling  ccmtract,  but  con- 
tended that  it  waa  left  for  the  party  alleging  sndli  gambling  oon- 
tract  to  piove  luch  facta.  Neither  did  he  believe  that  the  oovt 
in  Wall  V.  Schneider,  69  Wis;  862,  48  Am.  Bep.  620,  18  N.  W. 
448,  had  held  that  an  executory  contract  for  future  delivsry  waa 
preaumptively  a  g^^mMing  contract  "Such  contracts,"  he  ttOd, 
"are  constantly  being  made  in  respect  to  all  kinds  of  conmiodttles 
and  in  all  lines  of  business.  I  am  unwilling  Co  presume  that  such 
eontracta  are  void  merely  because  they  relate  to  transactiona  upon 
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■ome  board  of  trade.  We  may  have  a  siuplclon  tbat  many  of 
such  trantactioiiB  are  entered  Into  without  any  Intent  on  the  part 
of  either  iMuty  that  the  commodity  contracted  for  should  actually 
he  dellTered;  and  yet  aU  must  admit  that  there  are  legitimate 
transactions  upon  the  boards  of  trade  every  month,  if  not  every 
week,  amounting  to  millions.  Certainly,  there  is  no  good  ground 
for  presuming  that  all  parties  to  such  transactions  are  outlaws, 
nor  that  the  burden  of  proof  should  be  upon  any  to  prove  their 
innocence.  The  law  Is  no  respecter  of  persons,  and  in  my  judg* 
ment  the  law  when  applied  to  a  giveii  transaction  upon  the  board 
of  trade  is  the  same  as  when  applied  to  a  like  transaction  occur- 
ring elsewhere."    Dodge,  J.,  concurred  in  these  views. 


GONFLIOT  OF  LAWS.-IF  A  OONTRAOT  IS  made  in  a  state, 
to  be  partly  performed  there,  its  validity  Is  to  be  determined  by 
the  laws  of  that  state:  Hudson  v.  Northern  Pac.  By.  Co.,  92  Iowa, 
231,  54  Am.  St.  Bep.  550,  00  N.  W.  008;  and  any  stipulation  which 
to  invalid  in  the  state  where  it  is  entered  into  is  invalid  every- 
where: lUinois  Gent  R.  B.  Go.  v.  Beebe,  174  IlL  18,  66  Am.  St. 
Bep.  263,  50  N.  B.  1019. 

GONFLIGT  OF  LAWS.— OONTBAOTS  FOB  SPBGULATINa 
upon  margins  made  where  they  are  presumed  to  be  valid  cannot 
be  enforced  in  another  state  where  they  are  unlawful:  See  the 
monographic  note  to  Gist  v.  Western  Union  Tel.  Go.,  65  Am.  St 
Bep.  776.  But  see  Feet  ▼•  Hateher»  112  Ala.  614^  67  Am.  8t  Bepi 
46^  21  South.  TIL 
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ADTBRSB  POS8B88ION,  element!  ot,  261. 
ATTOBNBTS  AT  LAW,  tmrratronB  contracU  of  are  TOld,  HI. 
burden  of  enstalnlng  gift  to  by  dlent,  188. 
buying  of  claims  by  for  the  purpose  of  prosecntlnf  them.  18ii 
ears,  knowledge,  and  ability  required  of,  188. 
tiiampertous  agreements  of  are  TOid»  188. 
diamperty,  agreements  whicb  do  not  offend  tbe  law  ot  168L 
compensation  of,  agreements  fixing  are  binding  upon,  180^  188. 
compensation  of,  agreements  for  extra  work,  180;  178L 
compensation  of,  agreements  for  increasing,  180. 
compensation  of,  agreements  for  made  after  tbetr  cmploymeDl 

are  Jealously  scrutinised,  180. 
compensation  of,  agreements  for,  statutes  autborlslng,  184. 
compensation  of,  agreements  to  reeeiTe  in  property  are  not 

^hampertous,  170. 
compensation  of,  contingent  fees  may  be  contracted  fior,  18i. 
compensation  of,  contracts  between  and  their  clients  before  the 

relation  commences,  158. 
compensation  of,  contracts  for,  construction  of,  178,  ITA. 
compensation  of,  contracts  for,  election  of  dients  to  avoid  must 

be  exercised  within  a  reasonable  time,  168. 
compensation  of,  contracts  for  made  after  their  employment 

are  not  Toid,  162. 
compensation  of,  contracts  for,  made  after  their  employment* 

burden  of  sustaining,  162. 
compensation  of,  none  can  be  recoTered  unless  there  Is  aa 

agreement,  express  or  implied,  to  pay,  188. 
compensation  of,  payable  out  of  the  proceeds  of  the  leoorery, 

178. 
compensation  of,  recovery  of,  upon  a  quantum  meruit  wtiere 

there  has  been  a  breach  of  the  contract,  18S. 
compensation  of,  when  not  fixed  by  contract,  160. 
compensation  of,  where  two  or  more  aref  employed,  167. 
compromise  of  action  without  consent  of,  where  they  luifC 

stipulated  for  a  contingent  fee,  179. 
comprtHnise  of  suit,  agreement  of  client  not  to  make^  IBL 
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ATT0RNBY8  AT  LAW,  conBent  of,  when  mtvmmrj  to  tto 

promloe  of  an  action,  180. 
contingent  compensation,  agreementi  for,  whether  ^hampertoaiL 

160,  170. 
contingent  fees,  compromlae  of  anlts,  notwithstanding  agr«^ 

ments  to  paj,  179. 
eontlngent  fees,  contracts  for,  are  lawful,  177. 
contingent  fees,  contracts  for,  construction  of,  176L 
contingent  f eeS|  contracts  for,  do  not  make  the  attomegrs  pa^ 

ties  to  the  action,  175. 
contingent  fees,  contracts  for.  In  salts  for  divorce,  177. 
contingent  fees,  contracts  for,  where  the  proceeds  most  be  ra* 

alised  by  legislation  to  be  procured,  170. 
contingent  fees,  contracts  for,  when  services  arc  to  bo  !«► 

dered  to  the  public,  178. 
contingent  fees,  remedy  of  attorney  where  dltfit  dlamUMWS  suit 

after  making  a  contract  for,  176^ 
contracts  between,  and  their  clients,  after  their  omplojnifil 

ceases,  159. 
contracts  between  and  thebr  dlents  are  not  void,  102. 
contracts  between,  and  their  clients  before  their  omiiloym«l 

commences,  159. 
contracts  between  and  their  clients,  burden  of  proof  respect 

Ing  fairness  of,  161,  162. 
contracts  between  and  their  dlents,  evidence,  what  wifllcjesl 

to  sustain,  162. 

contracts  between  and  their  clients  that  suit  shall  not  bo  coi^ 
promised,   181. 

contracts  between  and  their  dlents,  whether  presumed  to  bt 
unfair  or  fraudulent,  161. 

contracts  by  to  advance  costs  or  pay  expenses  of  suit,  182: 

contracts  by  void  because  against  public  policy,  182,  188» 

contracts  of  for  contingent  fees  are  not  illegal,  17fi. 

contracts  of  to  prosecute  an  action  are  entire,  164. 

contracts  of  with  clients  respecting  employment  or  compensa- 
tion, 186,  186. 

dealings  between  and  their  clients  are  subject  to  the  law  c( 
trustee  and  cestui  que  trust,  159. 

discharge  of  without  causes  recovery  by  upon,  106.  * 

divorce  suits,  agreements  for  contingent  fees  in,  177. 

expenses  of  suit,  agreements  of  to  bear  or  contribute  to^  1701 
171. 

gifts  to  by  client  are  presumed  not  to  be  valid,  182. 

infumation  which  must  give  client  before  contracting  wtt^ 
188. 

laches  may  prevent  client  from  assailing  oontracC  wltl^  lOiL 

liens  of  for  compensation,  164. 
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AnOBNBTS  AT  LAW,  llmitatioiiB  agalxiflt  actloiui  tf  to  iwotw 
for  flerYice«»  164. 
loaiui  hj  to  pay  expenses  of  litlgatloii,  172. 

lobbytnir,  contracto  f or»  when  TOid,  177,  17& 

parchaBeri  by  from  clients,  18a 

qnantmn  merolt,  actions  upon,  whether  sustainable  wliera  tha 

agreement  was  champertons,  168,  178. 
qnantum  merolt,  recorery  upon  for  stfvlces  rendered,  lOB^  ITB. 

Quantnm    meruit,  salts    upon    where    there  la  a  bairatrona 

scheme,  174. 
quantum   meruit,  suits   upon   where  there  Is  a  chantpsrtoat 

agreement,   168,   ITS. 
relation  between  and  thehr.  dlents  Is  confidential,  108L 
remedy  of  to  recover  of  dlents  for  serylces,  16S. 
secnritleB  taken  by  from  their  clients,  161,  168. 
secorltles  taken  by  pending  the  litigation,  184. 
^pedflc  performance  of  contracts  In  f ayov  of,  1601 

BHNBFIT  BOOIBTIBS,  beneficiaries,  changes  In,  718;  718l 
beneficiaries  have  no  rested  rights,  718. 
benefidartes,  retroactlTe  effect  upon  6t  amendments  to  ilia  b|f* 

laws,  719,  720. 
by-laws  of,  amendments,  agreements  to  be  bound  by  subseqEem 

707,  716. 
iKy-laws  of,  amendments  making  past  acts  a  bar  to  sldL  beoia* 

filB.  709,  7ia 
by-laws  of,  amendments  making  suldde  a  defense^  710,  711. 
by-laws  of,  amendments  oC  apply  to  pre-existing  beneficiaries^ 

719»719. 
Ixy-laws  of,  amendments  of  must  be  reasonable  to  bind  pt<ssa» 

iBtlng  members,  709. 
Ixy-laws  oi;  amendments  of;  retroaetlTe  effect  not  to  be  glreii  to^ 

714. 
Ixy-laws  of,  benefits  due  widow  of  deceased  member,  wbefbai 

may  be  reduced  by,  712,  718. 
by-laws  of  cannot  be  amended  so  as  to  Impair  pre-existing  con- 
tracts, 706. 
by-laws  of,  contracts  reserylng  the  power  to  amend,  706. 
by-lav*  ^^'  contracts  to  abide  by  refer  only  to  those  legally 

adopted,  70a 
by-laws  of,  contracts  to  abide  by  refer  to  existing  by-laws^  707. 
by-laws  of,  difference  between  In  corporations  and  In  yolon- 

tary  associations,  710. 
ty-law«  of  tfiacted  outside  of  the  states  whetf  Valid,  T09. 
ty-lawB  of,  notice  of  amendments,  when  not  required,  707, 
by-laws  iMT,  obligatlona  of  contracto  may  not  be  deaUtny.ed  t^, 

llwMttidf"*>"*  of,  718. 
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BBNBFIT  BOOIBTiJDtt,  by-lawv  of,  pre-ezlstfiig  mmdbtn,  horn  fm 
bound  l^  amendments  ol^  706w 
by-laws  of,  reasonableness  of,  700. 
by-laws  of,  reservation  of  power  to  amend,  wlmt  •  sofltelest 

708. 
by-laws  of,  reserratlon  of  the  power  to  amend,  708L 
by-iaws  of,  retroactiye  effect  may  be  gfyen  to  by  omtne^  71fi» 

n^ 

by-laws  of,  sick  benefits,  whether  may  be  reduced  by»  711,  712. 
bj-laws  o^  Tested  right  of  members  cannot  be  destroyed  by, 

71L 
SQicide,  by-laws  making  it  a  defense  applicable  to  pi^cxlstli^g 

contracts^  710,   717. 
Tested  rights  In,  what  are,  711. 
BOULBVARDS,  liability  of  municipalities  for  tejiirles  upon. 


OHAMPERTT,  agroCTients  between  attorneys  and  ellesfes  wUcb 

do  not  violate  the  law  against,  160. 
agreements  by  attorneys  to  prosecute  snlti  at  their  own  ci- 

pense^  170. 
barratrous  contracts,  172,  17S. 
compensation  of  attorneys,  agreements  to  recelTO  In  piopeHy, 

169. 
contingent  compensation,  agreements  of  attorneys  for,  160-171, 

175. 
defense  of,  when  and  by  and  against  whom  aTallable^  ITi^ 
definitions  of,  167,  168. 
dismissal  of  actions  because  of,  178,  174 
loans  by  attorneys  do  not  offend  the  law  against;  ITlL 
presumptions  respecting  the  law  of  in'anoth»  state,  1681 
purchase  by  attorneys  of  an  Interest  in  tife  subject  matter  sC 

litigaUon,  172. 
quantum  meruit,  whether  actions  upon  are  sustainable  wbeie 

an  agreement  is  void  for,  168^  178. 
statutes  modifying  the  common-law  doctrine  ot  167* 
GOLLATEBAL  SECURITIES,  care  which  must  be  exercised  I9 

the  pledgee  for  the  safekeeping  of,  80i. 
diligence  which  must  be  used  in  collecting,  804. 
liability  of  the  pledgee  for  not  collecting,  804  88S.     * 
CONFLIOT  OF  LAWS,  loans  on  land  in  one  state  upon  an  agre» 

ment  that  they  shall  be  controlled  by  the  laws  of  snofhsTj 

810. 

DEFINITION  of  law  of  the  land,  ISX 
of  negotiable  instruments^  141. 
of  pledge^  802. 
of  property,  123. 
Of  vendors'  Uess,  452. 
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DiyOBOB  agaliiBt  iiDiireildenti»  when  valid  In  other  stated,  617. 
ecmtlngent  tern,  acreemmta  of  attorneys  t5  prosecute  suits  for, 

177. 
flalth  and  credit  to  which  decrees  are  entitled  In  other  states^ 

ei7-e27. 
notice  necessary  to  support  decree  of,  620. 
obtained  by  resorting  to  the  eonrti  of  anothw  etate,  61& 
regnlation  of  belongs  to  the  state  of  the  domlcUe  of  the  parties^ 

temporary  domicile,  when  will  not  support  decree  of,  610. 
DOMIdLB  of  wlf%  when  the  same  as  that  of  her  husband,  620. 

BLBOTIONS,  construction  of  laws  concerning  should  be  liberal, 
602. 
Irregularity  of,  when  should  be  disregarded,  602,  606. 
nSTOPPBIi  of  married  women  to  assert  the  ownership  of  their 
property,  622. 
of  married  women  to  resist  the  enforcement  of  mechanlci^ 
Uens^  621,  622. 

FBAUDULBNT  TRANSFBBS,  purchaser  at;  when  not  protected 
though  he  paid  the  fuU  price;  606L 

GIFTS  to  attorneys  from  clients,  presumption  respecting;  IB. 

HOMBSTSAB,  mechanlosf  liens  against  619L 

HUSBAND  AND  WIFB,  agency  of  husband  for  wlfH^  Cron  what 

circumstances  may  be  Implied,  619,  620;  622; 
agreements  between  to  IWo  separate^  80Ql 
agreements  for  contemplated  or  future  separatloo,  868. 
i^^eements  of  separation,  abrogation  hf  subsequent  cohabita* 

tion,  875,  876b 
agreements  of  separation,  abrogation  cannot  be  without  Joint 

consent,  876. 
agreements  of  separation,  abrogation  of,  effect  of,  879L 
agreements  of  separation,  action  upon  by  a  trustee^  868. 
agreements  of  separation  are  not  necessarily  against  public 

policy,  860. 
agreements  of  separation  are  Told  where  there  Is  no  separation, 

867. 
agreements  of  separation,  avoiding  for  eoerdoD  or  falsa  repre* 

sentatlon,  870. 
agreemmts  of  separation  bar  husband  of  all  right  in  his  wife's 

estate  after  her  death,  880. 
agreements  of  separation  bar  suits  for  malnfenancs;  831;  878. 
agreements  of  separation  bar  wife  from  claiming  mv  ohare  la 

her  husband's  estatSb  878;  8711 
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HUSBAND  AND  WIFE,  agreements  of  separation  l>ar  wife's  ri^ 

to  snpport  from  her  husband's  estate  after  his  death,  88Ql 

agreements  of  s^Miratlon,  cancelation  of.  whoi  will  he  d»> 


agreements  of  separation*  chOdren,  maj  eontain  pcoTtalons  for, 

876. 
agreements  of  aeparatlon.  eoDatwal  agreements  which  may  he 

Incloded  In,  800. 
agrsementB  of  separatloii,  eonsldanitlon*   what  gnfflcWuit  ts 

support;  887»  868L 
agreements  of  separation*  eonsideratlon*  when  toM  ftor  wait 

of,  86& 
agreem«its  of  separation,  creditors*   when  Toid  as  against 

STL 
agreements  of  separation,  dtvoroe,  decree  of  does  not  aanil, 

S74. 
agreements  of  s^Miration*  dlTorce^  suits  for  cannot  be  nial» 

talned  after  on  the  ground  of  desertion*  878. 
agreements  of  separattoo,  dlTorce^  suits  for  maj  be  matntstnsi 

notwithstanding*  878. 
agreements  of  separation  do  not  amount  to  a  oonsent  to  di- 

▼orce^  87a 
agreements  of  separation*  dower*  itf ease  of  by*  877,  S78L 
agreements  of  separation*  enforcing  against  husband  hj  salt 

or  action*  SSL 
agreements  of  separation*  equitable  remedies  for  enforeeneat 

of*  882*  888. 
agreements  of  separatloD»  equity  doea  not  require  i^pointmeat 

of  trustee  In*  SOi. 
agreements  of  s^Miration*  equity  may  oorrecO  mistakes  In,  8BL 
agreements  of  separation*  equity  will  enforce  wlien*  8661. 
agreements  of  separation*  equity  wHl  not  sustain  unless  tak 

and  just*  882. 
agreements  of  separation*  estoppel  against  enforcing,  872. 
agreements  of  separation*  execution  of  Iff  wIyos  under  moral 

ot  other  coercion*  870, 
agreements  of  separation*  for  the  purpose  of  facilitating  dl- 

Torce,  870l 
agreements  of  seiMuration,  how  to  be  executed*  888. 
agreements  of  separation  may  proTlde  for  the  dii^poaltlon  if 

property*  889. 
agreements  of  separation  may  relinquish  Interests  hi  ptn^peity 

present  and  future*  888. 
agreements  of  separation  must  be  based  upon  some  uoLiasilj, 

886b 

agreements  of  separation*  recondliatloo  solilclent  to  ahragati^ 
876»  876L 
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HUSBAND  AND  WIFB,  agreement!  of  separatloii,  rerocation  of  bf 

one  of  the  parties*  880. 
•sreements  of  separation,  setting  aside  In  equity,  884. 
agreements  of  separation,  statates  authorising,  881. 
agreements  of  separation,  trustee,  whether  must  be  appointed 

by,  861,  862. 
agreements  of  separation,  usual  form  of,  861,  867. 
agreanoits  of  s^[Mirati<m,  wboi  valid  In  part  though  TOld  la 

part,  871,  872. 
agreements  of  separation,  wife  as  wdl  as  husband  is  bound 

by,  860. 
agreements  of  separation,  wife  cannot  execute  by  attomeyt 

871. 
agreements  of  separation,  wif^s  right  to  administer  on  the 

estate  of  her  husband  not  destroyed  by,  874. 
agreements  of  separation  will  not  be  enforced  to  the  extent 

of  comp^ing  a  separation,  888,  884. 
eimtracts  between  cannot  change  their  legal  characters  and 

capacities,  860. 
contracts  between  cannot  dissolve  thehr  marriage^  860. 
eontracts  between  could  not  be  made  at  the  common  law,  8Q8L 
eimtracts  between,  statutes  authorizing,  800. 
contracts  between,  statutes  relating  to  the  separate  iywperty 

of  wives  do  not  give  power  to  make,  8Q0l 
he  may  act  as  her  agent,  618. 
maintenance,  agreements  for,  when  valid,  868. 
maintenance,  contract  of  husband  to  pay,  860. 
separation  of,  contracts  tor  immediate  are  valid,  864. 
separation  of,  contracts  for  future  are  void,  863,  864,  866. 
support,  agreements  for,  when  void,  868. 
trustee^  absence  of  in  agreement  for  separation,  881-868^ 

lOB,  injunction  against  taking  from  public  waters,  407. 
INJUNCTION,  severity  of  the  relief  on  the  defendant,  whoi  will 

Justify  a  refusal  of,  887. 
IN8URAN0B,  naphtha  at  benaine^  use  of,  when  avoids  the  policy^ 

848. 

UBNB,  receivers,  when  may  create,  72-70. 
LIMITATIONS  Of  actions  by  attorneys  to  recover  compensation 
for  their  services,    164. 

UAiM[tTinT>    WOMEN,  agency   of    husband,  from    what   drcom- 
stances  may  be  Implied,  610,  620,  622. 
at  the  common  law  contracts  of  could  not  create  a  mechanic'a 

Uen,  617. 
community  interests  are  not  bound  by  the  contracts  of  hus- 
bands, 610. 


H4 

KlRSnD  WOWm,  wmHrntM  fer 

Mpante  fnupeilj,  when  tbM,  SIT. 
coDtradi  bf^  Bay  rabjeet  Mpual^  pBopctx  ^  ^ 

Ucn,  S17. 
cootracte  of  mtsj  te  inada  ^nf  tlHir  nniita,  SUL 
estoppel  of  to  aeaert  ownarship  of  tb^  property;  63X 
eetoppd  of  to  reaM  enfercaiMnt  at  ineflMntfi'  Ueoito  flSU  5331 
taBlMaid*0  agency  is  aot  laq^et  ftom  tbe  mazttal  nUOam^ 

61& 
Imebanda,  contraclB  at  as  affenta  for  tbalr  irtTeB 

mechanics'  liens,  518b 
bnsbands,  ooDtracta  of  camst  gtrs  ilaa  to 

61& 
bnsbands  may  act  as  agento  of,  fi]& 
tmproTements  aiado  on  property  of  at  the  isqaest  ml  tbelr  ka» 

bandBi  OS&i 

iDproyements  made  od  property  of  on  the  ondit  at  their  kaa* 

bands,  68SL 
taiprovements  made  on  property  of  nndsr  eimtiacta  vlth  tMr 

hvbaadto,  033. 
Joint  tonaney,  property  held  by  wItt  hnsbanda 

Ject  to  meebaalar  Hens^  53^ 
knofftedgv  by  of  irark  dona  on  tbalr  property*  wl 

estop  tram  ffeslsthiic  laortisntcs'  licns»  628L 
mechanics'  Hen  cannot  be  enforced  acalnst  where  tliay 

against  the  improvement;  622. 
mechanics'  lien,  Implied  aatheslty  of  bashanda  to  cnnCi^  m 
mechanic^  Hen  may  be  enforeed  acslnat  iutateato  eC  In  tbt 

eommnnity  property,  fitflL 
oral  contracts  of  may  create  a  mecbiink^s  lien.  517. 
written  consent  of  to  ereatloii  ef  liens  agalnsC  propnUy  eC 

stotutes  requiring,  624. 
IIA8TBB  AND  SBBYAMT,  rMM  assumed  by  contbiali^  In  s» 

vice,  268. 
MBOHANICS'  LIBNS,  cannot  arise  against  properly  of  a  married 

woman  where  she  protesto  againat  tbe  inqiroTemeB^  581 
community  property,  interest  of  wife  in  may  be  subleet  to^  519i 
contracts  of  married  women  may  subject  thetr  property  to^ 

617. 
husband  may  act  as  agent  of  wtfb  for  the  porpooe  ef  evsnUaft 

5ia 

husband's  contract  cannot  giro  rise  to  against  property  eC 

wife,  51& 
husband's   implied  authority   to  creato  against  ptupoty  of 

married  woman,  620,  628. 
Islnt  tenancy,  property  held  by  husband  and  wtfb  bgr  may 

be  subject  to  mechanics'  liens,  518L 
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mOHANICS^   LIBNfi,   married   women,   improremeotB  made  en 

property  of  on  the  credit  of  their  husbanda*  628. 
married  women,  knowledge  of  work  by  doea  not  estop  them 

from  resisting  enforcement  of  lien,  623. 
iaNBS»  crossing  or  intersecting  veina,  statute  controlling  right  of 

locators  of,  412. 
interaectlng  veins.  Junior  locatora,  rlghta  of  In,  42,  48. 
Intersecting  reins,  priority  of  location  controls  ownership  of» 

41-44. 
Interaectlng  veins,  rights  of  way  in  faTor  of  ownaca  of,  48. 
intersection  of  veins,  space  of,  what  Is,  42. 
lateral  veins  to  which  entitled,  41. 
Teina,  intersecting,  prioritjr  of  rights  in,  44. 

DFFICIALi  BONDS,  defaults  of  a  prior  term,  870L 

delivery  of  on  condition  thai  certain  persona  shall  sign  aa 
auretles,  37d. 

PLBIK9B,  definition  of,  892. 

PLBDGIfiE:,  bonds  of  the  United  States,  care  whldi  moat  ezerdaa 

for  the  safekeeping  of,  898. 
collateral  securities,  care  which  must  be  eKarclaad  by  the 

pledgee  for  the  safekeeping  of,  8(>4. 
collateral  securities,  diligence  to  be  used  In  colleeCtng;  894. 
collateral  securities,  duties  of  in  respect  to^  894. 
diligence  and  care  required  of,  392. 
la  a  trustee  for  the  pledgor,  892. 

liability  of  for  not  collecting  collateral  aecuritlea,  ttK  Mk 
liability  of  for  not  selling  the  property,  892. 
liability  of  for  theft  of  property,  883. 
muat  treat  the  property  in  his  possession  aa  pledged  property* 

892. 
aale  of  property,  liability  for  not  making,  892. 
theft  of  property,  care  which  must  exercise  to  guard  against, 

393. 
theft  of  property  doea  not  necessarily  establish  any  liability 

against,  893. 
theft  of  property  doea  not  relieva  the  pledgor  firom  liability 

for  the  debt,  893. 

HAILROADS,  receivera  of  property  of*  when  nay  create  liana 

against,  76-77. 
UK3BIVERS  are  officers  of  the  court,  72. 

azpenses  of,  when  chargeable  against  the  property  In  thetar 

possession,   137. 
Hens  cannot  be  created  by  without  the  order  of  tba  court,  IX 
Uena  created  by  cannot  extend  to  property  or  Intersata  aC  pai^ 
sons  not  parties  to  the  suit*  75^  76b 

Am.  at  BMP.,  Vol.  LXXXIU-60 
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BSCmVBBS,  WeDB  created   hy  for  debts  Incurred  during  the  r»> 

celyerBhlp,  7S. 
Uens  created  by  for  supplies,  7G. 
Hens  created  by  in  continuing  business  of  a  prlyate  ooiponp 

tlon«  70. 
liens   created   by   taking   precedence  oyer   pre-existing  Ueu 

should  be  created  witb  great  caution,  76L 
liens  created  by,  when  do  not  extend  to  the  corpos  of  tiie 

property,  74. 
Hens,  creation  of  by  receivers  of  the  property  of  oorporatioiii, 

77, 
Hens,  creation  of  on  propoty  of  priyate  cMporatlons  for  Bi 

presorration,  78. 
Hens  for  debts  necessary  to  keep  railroad  a  going  coocem, 

77. 
llttis  for  iMre-existing  operating  expenses,  7B. 
littis  on  priyate  property,  when  may  be  created  by.  7& 
liens  on  railroad  property,  issuing  certificates  to  create^  HI 

77, 
liens  which  may  be  created  by  are  not  limited  to  debts  aiiital 

during  the  receiyerBhip,  7S. 
of  railroad  property,  liens  which  may  be  created  by,  7Bw 
powers  of,  how  conferred,  72. 
pre-existing  debts,  limitation  xipon  the  power  to  create  Ueni 

In  fayor  of,  74,  7S. 
pre-existing  debts,  power  of  the  court  to  create  ll^is  in  f&Tor 

of,  78, 
BB8PONDBAT  8UPBRI0B,  power  of  the  state  to  regolat^  2fL 

8ALS  OF  OHATTBLS,  delivery  of  possession,  what  sufficient  to 

destroy  vendor's  lien,  457. 
lien  of  vaidor,  agreements  expressly  creating,  466l 
lien  of  voidor,  constructive  delivery  whether  destroy^  45i  4SI 
lien  of  vendor,  definition  of,  462. 
lien  of  vendor,  delivery  of  goods  to  a  common  carrier  doei 

not  waive  or  destroy,  468. 
lien  of  vendor,  delivery  of  possession  does  not  destroy  ts  1» 

tween  the  parties,  453. 
lien  of  vendor,  delivery^  what  sufficient  to  destroy,  45i  tfl. 
lien  of  vendor  does  not  extend  to  goods  Intermingled  will 

those  sold,  454. 
lien  of  vendor  on  an  exchange,  463. 
delivery  of  vendor  on  a  part  only,  453. 
lien  of  vendor  for  payment  of  the  purchase  price;  4S1 
lien  of  vaidor  Is  not  a  right  of  rescission,  462. 
lien  of  vendor  is  restricted  to  the  purchase  prioe^  468^ 
lien  of  vendor,  payment  which  will  devest.  45Qw 
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BAIjB  of  OHATTBLS,  lien  of  rendor,  possession,  agreements  dis- 
pensing witb  on  the  part  of  the  rendors,  4BB. 
lien  of  render,  possession  snfficlent  to  retain,  468;  454. 

Uen  of  Tender,  possession  essential  to  the  continuance  of,  468. 
lien  of  Tender  presupposes  that  title  has  passed  to  the  Tendesb 

462. 
li^i  of  Tender,  statntes  conferring,  466. 
Uen  of  Tender,  wairer  of  by  glTing  other  securities,  456. 
Hen  of  Tender,  waiTer  of  bj  glTlng  the  note  oC  a  third  persoA 

in  payment,  456. 
Uen  of  Tender,  waiTer  of  does  not  arise  from  taking  the  notaa 

of  the  purchaser,  456. 
Uen  of  Tender,  waiTer  of,  express  or  implied,  456. 
poflsession,  resumption  of  by  Tender  for  failure  of  payment^ 

45a. 
presumption  that  the  purchase  price  is  to  be  paid  before  d^ 

UTery,  462. 
titles  when  passes  by,  468. 
SBPABATION,  agreements  of.    See  Husband  and  Wlfew 
8PBCIFI0  FBBFOBMANOB  of  contracts  la  fUTor  of  attomegrt 

at  law,  160b 

VSNDOB'S  LIBN  ON  0HATTBL8.    Bee  Bale  eC  Ohattds. 

WATBBOOUBBIDBk  public^  le%  ii^nnctloa  agaloal  taking 
407. 
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ADULTBRATION  OF  FOOD. 
Bee  Constitutional  Law,  28-31. 

ADYBRSB  POSSESSION* 

1.  ADYBRSB  POSSESSION.— COLOR  OF  TITLE,  In  order  to 
constitute  adverse  possession  under  the  statute  of  limitations,  must 
be  based  apon  a  paper  title.  (Lower  Tistbam  Ditch  Co.  t.  Louden 
Irr.  etc  Co.,  80.) 

2.  ADVERSE  POSSESSION  —  OCCUPATION  UNDER  A 
IjIGENSE.— Adverse  possession  which  will  ripen  Into  a  title  must 
be  with  an  Intention  to  appropriate  and  hold  as  owner,  to  the  ex- 
clusion of  everyone  else.  Hence  one  who  continues  to  hold  land 
under  a  license  from  another,  who  has  conveyed  It,  though  without 
the  knowledge  of  the  licensee,  cannot  acquire  title  by  adverse 
possession  as  against  the  grantee.    (Bond  v.  O'Gara,  269.) 

8.  ADVERSE  POSSESSION— BED  OP  WATERS^  WHEN 
BUBJECrr  TO  LAW  OF.— When  land  is  part  of  the  bed  of  navi- 
gable waters  of  such  a  character  that  a  qualified  title  thereto 
passes  to  the  owner  of  the  shore  as  an  incident  thereof,  It  Is  sub- 
ject to  the  law  of  adverse  possession.  (Illinois  Steel  Co.  r.  Bllot, 
905.) 

4.  ADVERSE  POSSESSION  OP  LAND  COVERED  BT 
WATER  IS  NOT  IMPOSSIBLE.  If  such  land  is  the  subject  of 
private  ownership,  adverse  possession  thereof  may  be  acquired 
by  any  means  which  actually  and  notoriously  exclude  the  true 
owner  therefrom,  effectually  disseising  him  thereof.  Other  means 
than  physical  exclusion  by  residence  thereon,  or  by  Inclosing  the 
same  will  accomplish  It    (Illinois  Steel  Co.  v.  Bilot,  905.) 

5.  OCCUPANCY  OP  LAND  NECESSARY  TO  ADVERSE 
POSSESSION  need  only  be  such  actual  possession  as  the  subject 
of  it  Is  adapted  to  under  the  circumstances  of  the  particular  case 
and  such  as  Is  reasonably  sufficient  to  attract  the  attention  of  the 
true  owner,  and  put  him  on  inquiry  as  to  the  nature  and  extent 
of  the  Invasion  of  his  rights.    (Illinois  Steel  Co.  v.  Bilot,  905.) 

a  ADVERSE  POSSESSION  —  INCLOSURB  —  REQUISITE 
CHARACTER  OP.— If  an  inclosure  of  land  is,  of  Itself,  relied 
upon  to  establish  an  occupancy  thereof  necessary  to  adverse  pos- 
session. It  must  be  of  a  substantial  character  in  the  sense  of  being 
appropriate  and  effective  to  reasonably  fit  the  premises  for  some 
use  to  which  they  are  adapted.    (Illinois  Steel  Co.  v.  Bilot,  905.) 

7.  ADVERSE  POSSESSION— IMPROVEMENT— WHAT  SUP- 
FIGIENT.— If  an  improvement  of  premises  is  relied  upon  to  estab- 
lish occupancy  of  land  necessary  to  adverse  possession,  any  actual, 
visible  use  to  which  similar  premises  are  usually  devoted  may  be 
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•offideBt,  whether  the  leenlt  be  to  Inereaae  or  decreeae  the 

la  reloe,  or  deetroy  the  natosal  Talne  entlrelj;    (Dliiiais  Stori  0^ 
T.  BUot,  90S.) 

a  ADVBRSB  POSSESSION— WHAT  HOSTILB  USE  IS  SUF- 
FICIENT.—It  is  not  essential  to  adverse  possession  that  tlien 
should  be  such  an  actual  occupancy  of  premises  as  to  indiette, 
at  every  Instant,  by  mere  observation,  the  extent  of  the  hostile 
use.  It  is  sufficient  if  there  Is  such  a  continuous,  exclusive,  boe- 
tile  use  as,  in  the  Judgment  of  the  jury,  under  all  the  circnm- 
Btances,  will  notify  the  true  owner,  actually  or  constructlvdy,  of 
the  Invasion  of  his  rights  and  the  actual  extent  thereoL  (lUinoli 
Steel  Go.  v.  Bilot,  905.) 

9.  ADVERSE  POSSESSION  FOR  THE  PURPOSE  OF 
HUNTING  AND  FISHING-nJURT  QUESTION.— It  should  be  tefl 
to  a  Jury,  under  proper  Instructions,  to  say  whether  a  continued, 
notorious  use  of  premises,  covered  by  water,  for  the  purpose  of 
hunting  and  flshinig,  coupled  with  other  drcumstances,  constitoted 
euch  an  adverse  occupancy  thereof  as  to  disseise  the  true  ownei: 
OUinois  Steel  Oa  t.  Bllot,  906.) 

la  rr  is  not  necessary  to  the  dbfbnsb  of  ad- 
terse  POSSESSION  to  produce  evidence  tending  to  show  tiitt 
the  defendant  was  adversely  possessed  of  the  whole  of  a  ten^ 
tory.  which  includes  the  locus  in  quo,  or  to  show  the  ocact  hoim> 
daries  of  his  adverse  possession.    cmiBois  Steel  Co.  t.  Bllot,  906l) 

U.  ADVERSE  POSSESSION— LAND  HELD  BT  THE  STATE 
No  title  can  be  obtained,  by  advose  possession  for  twenty  yeax^ 

to  land  held  by  the  state  In  any  o^Mcity.   (Illinois  Steel  Oa  v. 
Bilot;  90S.) 

AGENCY. 

PRINCIPAL  AND  AGE»^  —  IMPLIBD  AUTHOBITr  Of 
AGENT  TO  EMPLOT  PHYSICIAN.— The  general  manager  aoA 
superintendent  of  a  business  corporation  has  no  implied  authorlly 
to  employ  and  furnish  medical  aid  and  assistance  to  a  servant  ef 
the  corporation  who  has  been  Injured  outside  the  scope  of  his  mb* 
ploymen^  and  the  physician  cannot  reeover  tfasfeter  tnm  <he  eo^ 
poration.    (Chase  t.  Swift,  662l) 

flee  Husband  and  Wlfe^  1;  Insozanes^ 

ALIENS. 
flee  Mines  and  Mining,  17;  NatnraUsattab 

ALIMONY. 
Bee  Judgments,  9L 

ALTERATION  OF  INSTRUMENTS. 
Bee  Chattel  Mortgages*  2,  8;  Deeds,  2. 

APPEAU 

1.  APPEAL  BY  ONE  DEFENDANT  FROM  PART  OF  DS- 
OREE.— Under  the  statutes  of  Colorado  an  appeal  from  the  county 
to  the  district  court  may  be  taken  by  one  defendant  alone  froni 
that  portion  of  the  decree  which  affects  his  interest,  and  it  is  not 
necessary  that  all  the  defendants  should  join  in  the  appeal,  or  that 
the  entire  case  should  be  appealed.    (Davidson  v.  Jennings,  49.) 

2.  APPEAL  —  EXCEPTION  TO  INSTRUCTION  —  SUFFI- 
CIENCY.—An  exception  to  the  giving  of  each  and  every  instructioa 
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■  an  exception  to  eacb  Instruction  Beparately*  bnt  ft  Is  InsnfBclent 
P  an  exception  to  any  instrnctlon  which  contains  a  correct  state- 

Kt  of  the  law,  because  it  fails  to  point  out  that  which  is  Incorrect 
i  that  which  is  correct    (Beals  t.  Cone,  92.) 

^  APPBAI/— EVIDENCE— VERDICT.— Where  there  Is  evidence 
Biding  to  proye  every  material  issne  in  the  case,  an  appellate  court 
pumot  disturb  the  findings  of  the  Jury.    (Beals  v.  Cone,  92.) 

4.  APPBAL-^OINT  EXCEPTION  TO  SEPARATE  RULINGS 
rFTJTILITT  OF.— If  a  Joint  demurrer  of  two  defendants,  and  a 
iQiarate  demurrer  of  one  of  them,  are  overruled,  and  a  Joint  ez- 
iq;>tlon  is  taken  to  both  rulings,  no  assignment  of  error  can  be 
predicated  thereon  by  one  of  the  exceptors.  (South  Bend  v.  Turner, 
900.) 

6.  APPEAL— WHAT  MAY  BE  FIRST  RAISED  ON,  BY  AN 
INDEPENDENT  ASSIGNMENT  OF  ERRORS.— The  total  absence 
'rom  the  complaint  of  any  averment  essential  to  the  cause  of  ac- 
lon,  or  the  presence  of  some  averment  which  destroys  it,  are  ob- 
lections  which  may  be  raised  for  the  first  time  on  appeal  by  an  in* 
Sependent  assignment  of  errors.    (South  Bend  v.  Turner,  200.) 

«.  APPEAL-OBJECTIONS  TO  COMPLAINT— WHAT  DEEM- 
ED  TO  HAVE  BEEN  WAIVED.— Mere  uncertainty,  or  inadequacy 
of  averment  in  a  complaint,  such  as  might  have  been  amended  and 
eured  upon  motion  seasonably  made,  is  deemed,  on  appeal,  to  have 
been  waived  by  a  defendant  who  proceeded  with  the  trial  to  final 
Judgment  without  objection.    (South  Bend  v.  Turner,  200.) 

7.  APPEAI^A-SSIGNMENT  OF  ERROR— FAILURE  OF.— An 
assignment  of  error  which  challenges  a  complaint  as  a  whole  must 
fail  where  any  paragraph  of  the  pleading  is  sufficient  (South  Bend 
T.  Turner,  200.) 

a  APPEAL— REVIEW  OF  COURT'S  DISCRETION  IN  RE- 
FUSING A  PHYSICAL  EXAMINATION  OF  THE  PLAINTIFF'S 
PERSON.— When  the  circumstances  appearing  in  the  record  in  an 
action  for  a  personal  injury  present  a  reasonably  clear  case,  Justify- 
ing a  physical  examination  of  the  plaintiiTs  person,  the  refusal 
of  the  defendant's  motion,  properly  made  before  the  trial,  for  such 
an  examination,  is  such  an  abuse  of  discretion  as  authorizes  the  re- 
versal of  a  Judgment  for  the  plaintiff.    (South  Bend  v.  Turner,  200.) 

9.  APPEAL  — ANSWERS  TO  INTERROGATORIES  —  JUDGE- 
MENT ON— GENERAL  BULB.— All  reasonable  presumptions  must 
be  indnlged  against  the  special  answers  and  in  support  of  the  gen- 
eral Terdict,  and  if  the  general  yerdict,  thus  aided,  is  not  in  irre- 
concilable conflict  with  the  answers,  it  must  stand.  (South  Bend 
T.  Turner,  200.) 

10.  APPEAL— REVERSAL-OVERRULING  OF  DEMURRER. 
If  a  demurrer  to  a  bad  paragraph  of  an  answer  is  overruled,  the 
cause  will  be  reversed  unless  the  record  clearly  shows  that  the 
ruling  was  harmless.    (Shirk  v.  Neible,  150.) 

11.  APPELLATE  PRACTICE  —  EVIDENCE  TO  SUPPORT 
FINDINGS.— If  there  is  evidence  to  support  findings,  its  weight  is 
within  the  province  of  the  trial  court,  and  its  determination  cannot 
be  disturbed  on  appeal    (fitrlcl^ley  v.  Hill,  78a) 

12.  APPEAL-EVIDBSNCE— VERDICT  WIIX  NOT  BE  DIS- 
TURBED, WHEN.— An  appellate  court  will  not  weigh  the  evi- 
dence to  determine  whether  or  not  the  Jury  arrived  at  a  correct 
verdict  It  will  not  be  disturbed  where  there  is  some  substantial 
evidence  to  support  it    (Reiner  v.  Crawford,  84&) 
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ABBTTBATIOIC. 

AHBITRATIOW  AND  AWARD  —  AYOIDANCB  —  GITA.- 
TION  OF  AUTHORima^Ifi,  after  final  snbmlsaloii  <if  a  fltttter 
to  arbltratfoo,  under  an  agreement  that  neither  ipaitj  ahoold  b» 
repreaented  bjr  connael,  one  of  them  preeenta  to  the  aibitrator,  ok 
parte*  a  Hat  of  anthorltlea,  the  award  shonld  be  aet  aalde;  re^rd- 
leea  of  whether  the  arbitrator  waa  Inflneoced  thereby  or  not. 
(Hewitt  ¥•  Beed  Ctty,  809.) 

See  Oooatltatlonal  Law.  824ML 

A88IQNMBNT  FOB  OBBDITOBa 

ASSIGNMENT  FOB  BBNEFIT  OF  CBBDITOB8— SCHBIK 
UUB  OF  FBEFBRBBD  DEBTS.— An  aaalgnment  for  the  benett 
of  credltora  la  Told,  where  the  achednle  of  preferred  debta  la  af- 
firmed before  a  juatlce  ofi  the  peace  who  la  one  of  the  troateea  fca 
the  aaalgnment.    iMartln  t.  finffaloe,  679.) 

ASSO0IATION& 
See  Benefit  Sodetlea;  Bellglona  Society. 

ATTACHMENT  AND  GABNISHMBNT. 

1  ATTACHMENT— GARNISHMENT— OWNBB  OF  SAFB  DB- 
POSIT  VAULT  IS  SUBJECT  TO.— Under  a  Btatnte  requiring  a 
garnishee  to  answer  as  to  any  personal  property  of  the  defendant, 
''under  his  control,"  a  bank  which  has  rented  a  box  In  a  aafety 
deposit  Tault  therein  to  the  defendant  Is  subject  to  gamlshmeBt, 
where  the  boxes  in  the  Tault  can  be  opened  only  by  two  keys,  odo 
a  master's  key  In  the  possession  of  the  bank,  and  the  other  a  pri- 
vate key,  In  the  box  renter'a  possession.  The  garnishee,  in  ancft 
a  case,  has  "control"  of  the  contents  of  the  box,  though  It  oiay  be 
Impossible  for  him  to  answer  specifically  as  to  the  contents  tbereoC, 
and,  aa  the  court  may  inquire  into  the  contents  of  the  box  by  cai]a> 
Ing  the  defendant  to  be  examined  aa  a  witness,  the  gamlslieo 
ahould  retain  the  exclusive  control  thereof  until  he  la  dischaiseA 
by  the  court    (Trowbridge  v.  Spinning,  806l) 

2.  GABNISHMBNT  OF  CABBIEBS— DAMAGBS  FOB  UN- 
BSIASONABLE  DELAY.—  Property  in  the  handa  of  a  common  €ar> 
rier  received  for  transit  to  a  place  outside  the  state  la  not  anbjeet 
to  garnishment  The  carrier  must  respond  In  damages  for  any 
loss  or  diminution  In  the  value  of  the  property  caused  by  nnrea- 
sonable  delay  in  its  transportation,  by  reason  of  the  service  <tf  a 
garnishment  in  a  suit  between  the  consignor  and  a  third  person.  If, 
in  such  case,  the  carrier  has  placed  the  property  in  a  car  on  a 
sidetrack  for  transportation,  and  has  Issued  a  bill  of  lading  to  tlie 
shipper,  the  fact  that  the  car  has  not  been  placed  In  a  train  at 
the  time  of  the  service  of  the  garnishment  does  not  excuse  the  car- 
rier for  unreasonable  delay  in  forwarding  the  property  to  ita  des- 
tination.   (Baldwin  v.  Great  Northern  By.  Co.,  870.) 

ATTOBNBY  AND  CLIENT. 

t-  ATTOBNBY  AND  CLIENT— CONTEAOT  BBTWBBN,  FOB 
^B^WHEN  PRESUMED  FRAUDULENT.- If  a  person  charged 
^ith  murder  employs  an  attorney  when  he  is  put  in  Jail,  and  re- 
ve^i^  him  to  fix  his  fee,  which  he  refuses  to  do  until  farther  in- 

Ij^f^'^^^tlon.  and  the  attorney,  after  a  preliminary  examination  and 
*  few  days  before  the  convening  of  the  grand  Jury,  upon  the 
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tawtittence  of  bis  client  nnd  durlniT  the  existence  of  the  tonfldentlal 
relation*  fixes  his  fee  at  a  large  amoimt,  upon  the  basis  of  work 
that  may  baye  to  be  done,  and  demands  a  note  and  mortgage  there- 
for, the  law  presumes  the  transaction  to  be  fraudulent  and  the  fee 
exceeslve.     (Shirk  r.  Nelble,  150.) 

2.  ATTORNEY  AND  CLIENT  —  AGHNCT— CONTRACTS.— A 
person  employed  to  act  as  agent  in  securing  the  serylcea  of  attor- 
neys cannot  contract  to  receive  a  part  of  the  fees  for  himself  as 
assistant  attorney.  In  such  case,  he  cannot  be  both  principal  and 
agent,  and  such  transaction  to  against  public  policy  and  void.  (In. 
re  Bvans,  794.) 

a  ATTORNEY  AND  CMBNT-OHAMPBRTY.— A  stipulation 
in  a  contract  between  attorney  and  client  for  the  payment  by  the 
attorney  of  the  costs  of  the  litigation  Is  against  public  policy, 
champertons,  and  void.    (In  re  Evans,  704) 

4.  ATTORNEY  AND  CLIENT— CHAMPERTY— BREACH  CF 
PROFBSSIONAIi  DUTf.— An  attorney  who,  in  the  pursuit  of  his 
profession,  makes  a  champertous  agreement  which  Is  against  pub- 
lic policy.  Is  guilty  of  a  flagrant  breach  of  professional  duty.  (In  re 
Svana,  794.) 

0.  CHAMPERTY  RENDERS  ATTORNEYS  AIIBNABLB  to 
the  summary  Jurisdiction  of  the  court,  notwithstanding  It  may  be 

effective  as  a  defense  to  the  enforcement  of  a  contract  (In  re 
Svan8»  794.) 

e.  CHAMPERTY— AGREEMENT  TO  SHARE  IN  PROCEEDS 
OF  IjITIOATION^— While  it  is  permissible  for  a  neaii  kinsman  of 
a  poor  suitor  to  assist  him  In  the  maintenance  of  his  suit,  such 
kinsman  cannot  do  so  as  a  speculative  venture,  based  upon  an 
agreement  to  share  In  the  proceeds  of  the  litigation  In  case  the 
suitor  should  recover.    (In  re  Evans^  791) 

7.  ATTORNEY  AND  CLIENT— DERELICTION  OP  DUTY.— 
The  relation  of  attorney  and  client  is  confidential,  and  the  attor- 
ney, by  his  obligation.  Is  bound  to  discharge  his  duties  to  his  client 
with  the  strictest  fidelity.  He  Is  amenable  to  the  summary  Jurla- 
dlctlon  of  the  court  for  any  dereliction  of  duty.    (In  re  Evans,  704.) 

8.  ATTORNEY  AND  CLIENT— KNOWLEDGE  OP  DUTIES 
AND  RIGHT  TO  PLEAD  IGNORANCE.- An  attorney  Is  presumed 
to  know  what  his  duties  are,  and  cannot  plead  Ignorance,  or  that 
in  violating  a  plain  duty  he  did  not  Intend  to  commit  a  wrong,  (In 
re  Bvans,  794.) 

9.  ATTORNEY  AND  CLIENT— DISBARMENT— EVIDENCE. 
The  summary  proceeding  in  disbarment  of  an  attorney  Is  civil,  and 
not  criminal,  but  in  such  proceeding  more  than  a  preponderance 
of  the  evidence  is  required,  and  the  guilt  of  the  attorney  must  be 
clearly  established.    (In  re  Evans,  794.) 

10.  ATTORNEYS  AT  LAW— PURCHASE  BY,  OP  MORT- 
GAGE.— ^A  person  is  not  disqualified,  because  of  his  being  an  at- 
torney at  law,  from  purchasing  a  mortgage  wifh  the  intention  of 
foreclosing  it.  If  not  paid,  where  no  violation  of  duty  is  disclosed. 
(McKenna  v.  Van  Blarcom,  895.) 

11.  ATTORNEY  AND  CLIENT  —  COMMUNICATIONS-EVI- 
DENCE.—A  statement  of  a  fact  made  by  a  client  to  his  attorney 
in  the  course  of  the  employment,  concerning  a  matter  about  which 
he,  as  such  attorney  and  In  no  other  capacity,  needed  informalion, 
hi  a  privileged  communication,  not  admissible  in  evidence,  even 
though  at  the  time  It  was  made  it  was  not  made  for  the  express 
purpose  of  taking  advice.    (National  Bank  v.  Delano,  283  ) 
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ATTORNEY'S  FBB& 
8m  Mechanics*  Llena^  flL 

▲WARD. 
See  Arbitratioiu 

BAILMENT. 
Bee  Pledga 

BALLOTS. 
See  BlectioDi. 

BANKRUPTCY. 

1.  BANKRUPTCY-I>ROVING  NOTE  AGAINST  BSTATB  OF 
BANKRUPT  MAKER— LIABILITY  OF  INDORSER.— The  omis- 
sion on  the  part  of  the  holder  of  an  Indorsed  promissory  note  either 
to  proTe  the  note  against  the  estate  of  the  bankrupt  maker,  or  to 
tender  it  to  the  Indorser  to  enable  him  to  make  proof,  does  noft  re- 
lease the  Indorser  from  liability.    (National  Bank  t.  Sawyer.  292.) 

2.  BANKRUPTCY— RIGHT  OP  SURETY.— Eqnlty  will  not 
compel  a  creditor  to  prove  his  claim  In  bankruptcy  against  his 
principal  debtor  for  the  benefit  of  a  surety,  unless  the  surety  him- 
self moves  In  the  matter  and  requires  the  creditor  to  act*  fumisb- 
Ing  him  with  suitable  indemnity  against  the  consequences  of  zlsk 
and  d^ay»  and  against  ezp^ise.    (National  Bank  v.  Sawyer.  282^ 

BANKS  AND  BANKING. 

1.  BANKS  AND  BANKING-CHECK  ON  INSOLVENT  BANK 
AS  PAYMENT.— If  a  county  treasurer  having  funds  belonging  to 
a  school  district  delivers  a  check  therefor  to  the  treasurer  of  the 
school  district  upon  a  bank  which  is  at  the  time  a  '*going  concon,* 
though  actually  insolvent,  and  the  treasurer  accepts  the  check,  de> 
posits  it  in  the  bank  to  his  own  credit,  and  receives  credit  therefor 
on  the  books  of  the  bank,  the  transaction  Is  equivalent  to  the  do* 
livery  and  receipt  of  the  money  by  and  from  the  county  treasnrei; 
(Board  of  Education  v.  Robinson,  874.) 

2.  BANKS  — FORGED  CHECKS  —  PAYMENT  OF  — BBOOV- 
BRY.— A  drawee  bank  paying  a  forged  check  or  draft  to  a  bona  fide 
purchaser  cannot  recover  back  the  money  paid.  (Dedham  Nat 
Bank  v.  Everett  Nat  Bank,  286.) 

a  BANKS— PAYING  FORGED  CHECK.— When  the  holder  of 
a  check  in  no  way  contributes  to  the  deception  that  the  sipiature 
is  genuine,  the  drawee  bank  takes  the  risk  of  paying,  so  far  as  the 
signature  is  concerned.  (Dedham  Nat  Bank  v.  Everett  Nat  Bank, 
286.) 

BENEFIT  SOCIETY. 

1.  BENEFIT  SOCIETIES— CHANGE  IN  BY-LAWS.— A  mu- 
tual benefit  association  cannot  enter  into  a  contract  with  one  of  its 
members,  and,  after  receiving  large  sums  upon  such  contract  so 
alter  its  essential  terms  without  tne  consent  of  the  member  as  to 
practically  destroy  its  value.  (Strauss  v.  Mutual  Reserve  etc.  Assn., 
609.) 

2.  BENEFIT  SOCIETIES— EXPULSION  OF  MEMBER— ILLE- 
GAL ASSESSMENT— DAMAGES.— In  a  suit  against  a  mutual 
benefit  association  by  a  member  who  has  been  wrongfully  ex- 
pelled therefrom  on  account  of  having  refused  to  pay  an  excessive 
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tiiiTalld  ameasment,  he  to  entitled  to  recover  the  amount  of  the 
ilnmB  and  dues  he  has  paid,  with  Interert  thereon  from  the 
of  eacb  paTment    (Strauss  t.  Mutual  Besenre  etc  Assn.,  698;) 

BBNBFIT  SOdETIES— POWBR  TO  OHANGB  BY-LAW^ 
teyer  may  be  the  power  of  a  mutual  association  to  change  Its 
f4aws,  snch  changes  must  always  be  in  furtherance  of  the  e»- 
ntial  objects  of  its  creation,  and  not  destructiye  of  vested  rights. 
Itrauss  ▼.  Mutual  Reserve  etc  Assn.,  089.) 

4.  BBNKFIT  800IBTIES-RULB  OF  DAMAGES.— In  an  ae- 
i>n  against  an  Insurance  company  upon  a  breach  of  its  contract, 
le  rale  tbat  the  insured  may  recover  as  damages  the  amount  of 
le  premlnms  paid,  with  interest,  applies  as  well  to  mutual  assoda* 
ons  as  to  old  line  insurance  companies.  (Strauss  v.  Mutual  Re* 
»rve  etc  Assn.,  088.) 

6.  BBSNE2FIT  80CIBTIB8-CHANQE  IN  BT-LAWS.— A  MBRB 
•ENERALi  CONSENT  on  the  part  of  one  who  enters  a  mutual  ben- 
at  association  that  the  constitution  and  by-laws  may  be  amended 
pplles  only  to  such  reasonable  regulations  as  may  be  within  the 
cope  of  Its  original  design.  (Strauss  v.  Mutual  Reser^«  etc  Assn^ 
88.) 

6.  BBNBFIOIAL  ASSOOIATIONS^TRUST  IN  FAVOR  OF 
ISNEFIGIARY.— If  a  member  of  a  beneficial  association  desiring 
o  make  his  son  In  law  his  beneficiary,  which  being  prohibited  by 
he  articles  of  the  association,  he,  with  its  consent,  makes  his  niece 
lis  beneficiary,  with  her  written  agreement  that  upon  receipt  of 
he  benefit  fund  she  will  pay  it  over  to  such  son  in  law,  she  may 
De  compelled  to  carry  out  the  terms  of  the  trust  No  one  but  the 
isaodatlon  can  contest  its  validity.    (Oowln  t.  Hurst,  844b> 

BILLS  AND  NOTES. 
8ee  Negotiable  InstrumentiL 

BOARD  OF  TRADOi 

BOND& 
las  tosmanosb  18-25;  Officers;  Suretyship;  YsoM^ 

BOOK-MAKINO. 
flea  Constitutional  Law,  14-lT* 

BOULEVARDS. 
Bee  Municipal  Corporations,  8-10. 

BOUNDARIES. 

BOUNDARIES.— A  PAROL  AGREEMENT  long  acquiesced 
In  to  settle  a  boundary  between  adjoining  owners,  being  the  result 
ot  an  honest  attempt  to  fix  the  true  boundary  according  to  which 
the  parties  and  their  predecessors  have  actually  occupied  and  made 
improvements  with  reference  thereto,  although  the  time  has  not 
be^  sufficient  to  establish  a  bar  under  the  statute  of  limitations, 
works  an  estoppel,  but  a  recent  parol  agreement  between  persons 
fixhig  the  boundaries  between  unpatented  mining  claims  is  void 
under  the  statute  of  frauds,  and  does  not  bind  the  goverament. 
mtricUey  t.  Hill,  78&) 
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BOUNTIES. 
Bee  OOMmotloBal  Law,  M-ML 

BUILDINQ  AND  LOAN  A8SOGIATION& 

1.  BUILDING  AND  LOAN  ASSOGIATIONS—USURIOUS  OOH- 
TRAGTS.^A  statute  praTldlng  that  premioiDs,  11d«b,  and  interart 
accruing  to  building  and  loan  asBodatlona  organised  tbereonder 
shall  not  be  deemed  usorloos  cannot  be  Invoked  to  uphold  the  nsiir> 
tons  contract  of  a  foreign  building  and  loan  aaaociatloii.  if  evdi 
contract  would  be  In  Tiolatlon  of  the  state  laws  if  executed  with- 
in the  state.    (National  etc.  Loan  Assn.  t.  Bnrch,  311.) 

2.  BUILDINQ  AND  LOAN  ASSOGIATIONS—PLAGB  OP  CON- 
TRACT—USURY.— A  loan  made  by  a  building  and  loan  asaociatkm, 
secured  by  mortgage  on  property  situated  in  another  state,  which, 
by  tlie  terms  of  the  mortgage  is  to  be  paid  In  the  state  of  the  or- 
ganisation of  the  association,  but  which  the  parties  to  the  trans- 
action understand  is  to  be  paid  in  the  state  where  the  prcH[>erty  is 
situated,  must  be  governed  by  the  laws  of  the  lattor  state  as  to 
the  payment  and  legality  of  Interest  (National  etc.  Loan  Aasn.  t. 
Burch,  3U.) 

See  Mortgages,  2, 

CARRIERS. 

1.  OARRIERS— BVIDBNOB-DELIVERY  OP  GOODR— IB  aa 
action  against  a  connecting  carrier  for  the  valne  of  goods  lost  la 
transit,  eTidence  that  the  shippor  actually  dellTwed  the  gooda  ts 
the  carrier  is  material  and  relerant  (Gwyn  Harper  Mfg.  Oa  t. 
Carolina  Ont  R.  R.,  675.) 

2.  CARRIERS— NOTICE  OF  LOSS.— RESTRICTIONS  in  a  con- 
tract of  carriage  of  the  time  within  which  notice  of  loss  most  be 
given  will  be  sustained,  if  reasonable.  (Gwyn  Harper  Mfg.  Co.  v. 
Carolina  Cent  R.  R.,  675.) 

8.  CARRIERS— NOTICE  OP  LOSS^UNREASONABLS)  RE- 
STRICTION.—A  stipulation  in  a  contract  of  carriage  that  claims 
for  loss  of  goods  must  be  made  within  thirty  days  after  dellTciy, 
or  after  due  time  for  delivery,  is  unreasonable,  and  will  not  be  en- 
forced.   (Gwyn  EUirper  Mfg.  Co.  v.  CSarolina  Cent  R.  R,  675.) 

4.  CARRIERS— NOTICE-CONNECTING  CARRIER.— WHERE 
A  BILL  OF  LADING  expressly  requires  that  notice  of  loss  must 
be  given  to  the  agent  at  the  point  of  delivery,  aa  Intermediate  car- 
rier who  is  sued  cannot  complain  that  no  notice  of  the  loss  was 
given  to  it,  especially  vtrhere  it  had  full  knowledge  thereof.  (Gwya 
Harper  Mfg.  Co.  v.  Carolina  Cent  R.  R.,  675.) 

5.  CARRIERS  —  CONNECTING  —  PRESUMPTION  OP  LOSS.- 
Among  connecting  lines  of  common  carriers,  that  one  in  whose 
hnuds  goods  are  found  damaged  is  presumed  to  have  caused  the 
damage,  and  the  burden  is  upon  it  to  rebut  the  presumption.  (Gwin 
Uai-per  Mfg.  Co.  v.  Carolina  Cent  R.  R.,  675.) 

See  Attachment  and  Garnishment;  Rallroadl. 

CHAMPERTY. 
Bee  Attorney  and  Client,  2HL 

CHARITABLE  TRUST& 

1.  CHARITABLE  TRUSTS  —  A  DMINISTRATION  OF  OT 
PRES.— In  the  administration  of  charitable  trusts  under  the  Amer- 
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leao  (Qratem  of  eqvilty  jurisprudence,  the  powers  ezerdsed  are 
purely  Judicial,  derived  solely  from  the  organic  law  anc  the  statutes, 
fnclmllng  the  common  law.  The  statute  of  48  Bllzabeth  and  the 
doctrine  of  administering  trusts  cy  pres,  or  under  the  prerogative 
o€  the  king  as  parens  patriae  by  sign  manual,  have  no  part  or  place 
In  80ch  administration.    (St  James*  Orphan  Asylum  v.  Shelby,  553.) 

2.  GHABITABLB  TRUSTS  —  ADMINISTRATION  OF.  — The 
4loctrUie  of  charitable  trusts  was  a  part  of  the  common-law  Juris- 
diction of  the  courts  of  chancery  of  England  exercising  Judicial 
powers  only,  and  as  such  has  been  transplanted  into  the  courts  of 
tliis  count^  possesiiiQS  common-law  equity  powers.  In  the  admin- 
istration and  enforcement  of  charitable  trusts,  the  exercise  of  the 
power  of  the  court  must  be  solely  Judicial.  (St.  James'  Orphan 
AJtylxua  r.  Shelby,  563.) 

See  Wills. 

CHATTEL  MOBTQAGES. 

1.  CHATTEL  HOBTGAGB-OBOWING  CROP— UNOBBTAIN 
l>B8C&IPnON.— A  chattel  mortgage  on  three  hundred  and  forty 
Sfccres  of  com,  out  of  a  growing  crop  of  four  hundred  and  twenty- 
five  acres  thereof,  is  void  for  uncertainty  in  description,  as  the 
mortgaged  proper^  is  neither  uniform  in  quality  nor  capable  of 
Identification.    (Watties  v.  0>bb,  667.) 

2.  CHATTEL  MORTGAGE  —  AI/TBRATION  —  EFFECT.— The 
material  alteration  of  a  chattel  mortgage  by  the  mortgagee  after  its 
execatlon  destroys  the  mortgage  so  far  as  it  remains  an  executory 
iBfltnunent.    (Bacon  v.  Hooker,  27d.) 

&  CHATTEL  MOBTGAGES  —  ALTERATION  —  BETAKING 
PBOPBRTY.r- Where  a  mortgagee  upon  the  breach  of  a  oondltion 
to  entitled  to  enter  the  mortgagor's  premioee  and  retake  the  goodi, 
•och  license  to  executory  and  dqtends  i^Km  the  continued  operation 
of  the  mortgage.  Therefore,  if  the  mortgage  becomes  void  by  sub- 
aeqaent  alteration,  the  mortgagee  cannot  enter  the  mortgagor's 
premises  for  tlie  pwpese  of  taking  the  mortgaged  goodsi  (Bacon  t. 
Hooksi;  tm4 

(3HBCK& 

Bee  Negotiable  Ingtramentai 

CITIZENSHIP. 

CITIZENSHIP— WHEN  MUST  BB  SHOWN*— Clthenship, 
or  a  declaration  of  intention  to  become  a  citizen,  must  be  proved  in 
a  suit  in  aid  of  a  patent  protest  and  adverse  ciaim  under  section 
2326  of  the  Bevised  Statutes  of  the  United  States.  (Strickle  t« 
Hill,  780.) 

See  Mines  and  Mining,  14-17;  Naturalisation. 

CONFLICT  OP  LAW& 

1  CONFLICT  OF  LAWS  —  ACTION  FOB  WBONGFUL 
DEATH.— To  give  a  court  in  Ohio  Jurisdiction  of  a  case  brought 
1^  an  administrator  of  a  railroad  employ^  to  recover  for  his  death, 
caused  by  the  wrongful  act  in  another  state,  it  must,  by  force 
of  the  Ohio  statute,  be  shown  that  such  other  state  allows  the 
enforcement  therein  of  the  statute  of  Ohio  of  similar  character. 
It  to  not  sufficient  that  the  courts  of  such  other  state  entertain 
actions  tar  wrongful  killing  in  another  state.  (Wabash  B.  B.  Co. 
V.  Fox,  739.) 
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2.  CONFLICT  OP  LAWS  —  ACTION  FOR  DEATH  BT 
WRONGFUL  ACT.—If  a  statute  of  another  state  gives  to  tbe 
personal  representatlye  of  one  killed  by  the  wrongful  act  of  anotber 
a  cause  of  action  to  recover  in  all  cases  In  which  the  deceased 
could  have  maintained  an  action  had  he  llyed,  and  a  later  statote 
regulates  the  liability  of  corporations,  other  than  municipal,  for 
personal  Injuries  to  their  employes,  fixes  the  rules  of  eTidean 
governing  in  such  cases,  and  provides  that  the  decisions  and  stat- 
utes of  other  states  shall  not  be  pleaded  or  shown  as  a  detesmt, 
the  two  statutes  must  be  treated  as  in  pari  materia  in  dedding 
whether,  undw  the  statute  of  another,  state;  the  lawB  of  the  lint- 
named  state  allow  the  enforcement  in  its  courts  of  tbe  statoti 
of  the  other  state  ot  similar  character.  (Wabash  R.  B.  Ool  t.  Vm, 
789.) 

8.  CONFLICT  OF  LAWS  —  ACTION  FOR  DBATH  BT 
WRONGFUL  ACT.— By  force  of  the  difference  betweoi  tte 
statutes  of  Indiana  and  of  Ohio,  the  courts  of  the  latter  state 
have  no  jurisdiction  to  entertain  an  action  by  the  personal  refc^ 
sentative  of  an  employ^  against  a  railroad  company,  if  the  hajmj 
arose  from  the  negligence  of  the  company  in  the  former  state  nai 
death  has  ensued.    (Wabash  R.  R.  Ok  v.  Fox,  739.) 

Bee  Building  and  Loan  Associations;  Contracts.  1-8;  Interest;  Jndf- 

ments^  S. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW— TITLE  OF  STATUTB.— Statoto 
must  not  contain  provisions  contrary  to,  or  not  g^ mane  to,  the  sab- 
ject  matter  indicated  in  the  title;  but  the  body  of  the  statute  need 
not  contain  all  of  the  provisions  it  might  contain  under  its  title,  (• 
save  It  from  being  nnconstitutionaL  (Boyer  v.  Grand  Bapids  Fin 
Ins.  Co.,  88&) 

2.  CONSTITUTIONAL  LAW.— THE  DISTRIBUTION  OF  THB 
POWERS  OF  THE  STATE,  by  the  constitution,  to  the  legislatlTc^ 
executive,  and  judicial  departments,  operates  by  implication  as  u 
inhibition  against  the  imposition  upon  either  of  those  powers  which 
distinctively  belong  to  the  other.  (Zanesville  v.  ZanesviUe  TeL  eie. 
Co.,  725.) 

8.    CONSTITUTIONAL    LAW— (X)URTS-JUDICIAIi   POWEB. 
TEST  OF.— The  fact  that  a  power  is  conferred  by  statute  on  a 
court  to  be  exercised  by  it  in  the  first  Instance  in  a  p: 
instituted  therein  is  Itself  of  controlling  importance,  as  fixing 
judicial  character  of  the  power,  and  Is  conclusive  In  that 
unless  it  is  reasonably  certain  that  the  power  belongs  exduslTelyl 
to  the  legislative  or  executive  department    (Zanesville  t.  Zanes 
TeL  etc  (^.,  725.) 

4.  CONSTITUTIONAL  LAW  —  COURTS  —  POWER  CONFEB* 
RED  BY  STATUTE.— Where  a  statute  confers  a  right  and  author* 
izes  application  to  a  court  for  its  enforcement,  the  proci 
upon  such  application  is  the  exercise  of  a  judicial  function, 
though  the  judgment  authorized  is  of  such  a  nature  that  it 
only  be  performed,  or  its  execution  enforced,  progressively 
a  future  period.    (Zanesville  v.  Zanesville  TeL  etc  Co.,  725.) 

5.  CONSTITUTIONAL  LAW  —  COURTS  —  POWERS  OOHH 
FERRED  BY  STATUTE.— The  necessity  for  the  existence  oC 
some  tribunal  authorized  to  hear  and  determine  dlsagreementl 
between  municipalities  and  telephone  companies,  with  respect  ts 
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the  mode  of  constrnctlon  of  lines  tn  the  public  streets,  being 
apparent,  such  authority  may  by  statute  be  conferred  upon  the 
probate  conrt    (Zanesyille  v.  ZanesTllle  TeL  etc.  Co.,  725.) 

6.  CONSTITUTIONAL  LAW— CHANGE  OP  REMEDY.— The 
legislature  has  inherent  power  to  enlarge,  limit,  alter,  or  repeal 
remedial  statutes,  provided  contracts  are  not  directly  impaired, 
and  a  remedy  is  left,  though  less  convenient  and  prompt^  than  the 
one  BO  changed  or  repealed.    (Kirkman  v.  Bird,  774.) 

7.  CONSTITUTIONAL  LAW-CHANGS  IN  REMEDY.— Any 
chanfi^e  or  limitation  of  the  remedy  not  materially  abridging  the 

right  does  not  impair  the  obligation  of  contracts.  (Kirkman  t.  Bird, 
774.) 

a  CONSTITUTIONAL  LAW— EXEMPTION  LAWS.— A  statute 
absolutely  exempting  to  married  men,  or  heads  of  families,  their 
earnings  for  personal  services  rendered  within  the  sixty  days  next 
preceding  the  levy  of  execution,  by  garnishment  or  otberwlse.  Is 
reasonable  and  directed  to  the  remedy,  and  not  to  the  right,  and 
does  not  impair  the  obligation  of  contracts  entered  into  prior  to 
Ub  passage.    (Kirkman  v.  Bird,  774.) 

9.  STATUTES  —  UPHOLDING  CONSTITUTIONALITY  OF.— 
X^egislative  acts  are  presumed  to  be  valid,  and  they  are  to  be  up- 
held by  the  courts,  not  only  when  clearly  authorized,  but  in  all 
cases  of  doubt,  and  until  it  is  made  clearly  to  appear  that  they 
contravene  some  constitutional  provision.    (Overshiner  v.  State,  187.) 

10.  STATUTES  —  ASSAILING  CONSTITUTIONALITY  OP- 
PRACTICE.— One  who  assails  a  legislative  act  as  unconstitutional 

must  be  able  to  point  out  the  particular  provision  of  the  constitu- 
tion which  has  been  violated,  and  the  ground  upon  which  it  has 
been  unequivocally  infringed.    (Overshiner  v.  State,  187.) 

11.  CONSTITUTIONAL  LAW— POWER  TO  APPOINT  OFFI- 

GiQRS.— The  exclusive  right  to  exercise  the  power  of  appointment 
to  office  does  not  rest  in  the  executive  department  of  the  govern- 
ment. State  ot&cers,  or  officers  performing  state  functions,  may  be 
chosen,  under  logislative  authority,  by  private  coiporatlons.  (Over^ 
shiner  v.  State,  187.) 

12.  CONSTITUTIONAL  LAW— POWER  OF  STATE  DENTAL 
ASSOCIATION  TO  APPOINT  EXAMINERS.-A  statute  regulating 
the  practice  of  dentistry,  which  provides  for  the  appointment  of  a 
state  board  of  five  dental  examiners,  one  by  the  governor,  one  by 
the  state  board  of  health,  and  three  by  the  state  dental  association, 
is  not  unconstitutional  because  of  the  provision  which  confers  power 
upon  the  association  to  appoint  three  of  the  members.  (Overshiner 
▼.  State,  187.) 

13.  CONSTlTUTIONAt  LAW  — CLASS  LEGISLATION— EX- 
ACTING A  LICENSE  AND  BOND  FROM  (X>MMISSION  MEN.— 
A  statute  requiring  merchants  who  sell  farm  produce  upon  commis- 
sion to  execute  a  penal  bond  conditioned  for  the  faithful  perform- 
ance of  their  contracts,  and  to  pay  a  license  fee,  is  unconstitutional, 
as  being  class  legislation,  and  as  an  unjustifiable  interference  with 
the  right  of  the  citizen  to  carry  on  legitimate  business.  (People  v. 
Berrien  Circuit  Judge,  362.) 

14.  CONSTITUTIONAL  LAW.  —  "BOOK-MAKING"  AND 
'TOOL-SELLING"  constitute  gaming  or  gambling,  which  the  state 
may  prohibit  altogether,  or  may  regulate  and  control  by  restricting 
the  business  to  certain  localities,  or  by  prohibiting  it  in  others. 
(State  V.  Thompson,  468.) 

15.  CONSTITUTIONAL  LAW— DELEGATION  OF  DETERMIN- 
UiG    POWER     IS    NOT    A   DELEGATION   OF   LEGISLATIVB 
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POWEB.— IB  f«cslatl«g  gimMIng,  wadk  mm  ''boak-iiialdii^ 
"pool-sellliig,'*  tlie  itAte  eui,  wiUioiit  rlai^UBg  tba  oonstitiitloD. 
make  a  law  delegatijig  a  power  to  iletermlna  aome  fact  or  aiate  of 
things  upon  which  the  law  makea,  or  intenda  to  make,  its  owb 
action  depend.  The  power  to  grant  a  licenae.  Tested  tn  some  p^ir- 
ticalar  peraon,  la  not  a  delegation  of  legialatiTe  power.  (State  v. 
Thompaon,  408.) 

16.  CONSTITUTIONAL  LAW  — ACT  CONCERNING  BOOK- 
MAKING  AND  POOL-SELLINO— DELEGATION  OP  LEGISLA- 
TIVE POWEB— WHAT  IS  NOT.— A  statute  which  prohibits  -book- 
making"  and  "poc^-selling'*  from  being  carried  on,  except  i^  iH^ioes 
mentioned  In  a  license  therefor,  and  whfch  confers  upon  the  state 
auditor  the  right  to  say  what  applicants  for  such  a  license  are  oC 
good  moral  character,  and  what  racecourses  and  fidr-groimda  are 
of  good  repute,  and  to  grant  licensee  to  such  persons  as  he  may 
think  entitled  thereto.  Is  not  unconstltntlonal,  on  the  gronnd  that 
it  contains  a  delegation  of  legislative  power.  The  power  thoa 
delegated  la  merely  one  to  determine  a  fact  (State  r.  Thompsoa, 
468.) 

17.  CONSTITUTIONAL  LAW— ACT  CONGBBKINO  BOOK- 
MAKING  AND  POOL^BLLING--CLASS  LEGISLATION— WHAT 
IS  NOT.— A  statute  which  dedarea  betting  on  horseracing  to  bs 
gambling,  and  which  authorizes  It,  but  prohibits  the  tHisineas  of 
"book-making^  and  **poolHselllBg"  at  all  pdacea  except  those  men- 
tioned In  a  IScanse  therefor,  the  grantiag  ef  which  la  left  by  the 
atatute  to  the  discretion  of  the  atate  auditor,  Is  not  Ticiooe  daas 
legialatlon,  either  as  to  peraona  or  place,  because  it  embracea  aU 
persons  alike  who  ehooae  to  plaoe  themselves  within  ita  reach,  and 
is  not  in  conflict  with  aectkm  1,  article  14,  of  the  amendments  to 
the  federal  conatitiition,  but  la  a  legitimate  exercise  of  the  poUoe 
power  of  the  atate.    (State  t.  Thompaon,  468L) 

18.  CONSTITUTIONAL  LAW  —  LODGING-HOUSBS-POLIGB 
POWEB.— A  statute  providing  that  not  more  than  a  prescribed 
number  of  persons  shall  Bleep  in  the  aame  room  in  any  lodgins-bonse 
at  the  aame  time  la  oncoastitutional.  as  a  discrimination  agaimit 
auch  houses  and  in  favor  of  hotels,  Inns,  and  boarding-houses,  and 
cannot  be  upheld  aa  a  legal  exercise  of  the  police  power,  designed 
aa  a  aanitary  measura    (Bailey  ▼.  PeoplOt  116.) 

19.  (X)N6TITUTIONAL  LAW— REGULATIONS  FOR  PRBSBB- 
VATION  OF  HEALTH.— Rlghta  of  property  cannot  be  permitted  to 
be  invaded  under  the  gulae  of  police  regulations  for  the  preservmtion 
of  health,  when  auch  ia  clearly  not  the  object  and  puxpoae  of  such 
ivgulations.    (Halley  v.  People,  116.) 

20.  CONSTITUTIONAL  LAW— RIGHT  TO  KEEP  LODGING- 
HOUSE.— The  right  to  entertain  lodgers  in  a  lodging-house  and  to 
lix  by  contract  \^'Uli  them  tlie  price  to  be  paid  for  such  accommoda- 
tion and  the  number  who  shall  occupy  the  same  room  at  the  aame 
time  for  sleeping  purposes,  is  a  constitutional  liberty  and  also  a 
property  right  Any  restriction  upon  or  abridgment  of  auch  right 
deprives  the  citizen  of  both  liberty  and  property.  (Bailey  v.  People^ 
lie.) 

21.  CONSTITUTIONAL  LAW— DUB  PROCESS  OP  LAW-— The 
constitutional  provision  that  no  person  shall  be  deprived  of  liberty 
or  property  without  due  process  of  law  means  a  public,  general 
law,  legally  enacted,  binding  upon  all  members  of  the  communisy 
under  all  circumstances,  and  not  partial  or  private  laws  affecting 
only  the  rights  of  private  individuals  or  classes  of  IndividuaJsL 
(Bailey  v.  People,  116.) 
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22.  OONSTITUTIONAIa  law— dub  PR0CB88  OF  LAW.— An 
ActzBOBt  whidi  deprlrea  ooe  dsm  of  penom  of  tbe  rights  to  ae- 
Ina  and  ei^oy  property,  or  to  contract  with  relation  thereto^  in 
B  sajne  manner  aa  othera  under  like  condltlona  and  circumatancea 
»  permitted  to  acquire  and  enjoy  property,  or  contract  with  rela- 
»n  to  ft,  la  not  comprehended  within  the  true  meaning  of  the 
[>rda  "due  procesa  of  law."    (Bailey  v.  People^  116.) 

2a.  CONSTITUTIONAL  LAW  — GUARANTY  OF  LIBBRTY 
!<r>  PBOPBRTY.— A  atatute  arbitrarily  dlacrlmlnatlng  agalnat  one 
VBB  in  the  traaaaction  of  the  busineea  of  a  lawful  occupation,  and 
kvlos  unaHected  by  auch  diacrlminatory  enactment  other  persona, 
rfUHHew  of  persona,  engaged  in  acquiring  property  in  a  manner 
rt  distinguiahable  In  character  firom  that  in  which  the  claaa  dla- 
imfnated  against  is  employed,  la  in  contrayentlon  of  the  conatitu* 
mal  guaranties  of  liberty  and  property.    (Bailey  t.  People,  118.) 

2^  CONSTITUTIONAL  LAW-BOUNTIBS.— A  atatute  proTidlng 
r  tlie  payment  of  bounties  to  manufacturers  In  the  state  of 
igar  from  beets  grown  therein  is  unconstitutional  aa  authorizing 
Lzatlon  for  a  private  purpose.  (Michigan  Sugar  Ca  t.  Auditor 
eneral,  854.) 

25.  CONSTITUTIONAL  LAW.— UNCONSTITUTIONAL  STAT- 
TTBS  LACK  THB  FOROB  OF  LAW,  and  are  of  no  more  saying 
Eect  to  Justify  action  under  them  than  as  though  they  had  never 
een  enacted.    (Michigan  Sugar  Oo.  t.  Auditor  General,  864.) 

28.  CONSTITUTIONAL  LAW— BOUNTIBS.— If  a  statute  proTid- 
ig  for  the  payment  of  certain  bounties  Is  unconstitutional,  a  subse- 
uent  statute  making  an  appropriation  to  pay  such  bounties  aa 
amed  la  also  unconstitutional  and  cannot  be  forced.  (Michigan 
Nigar  Co.  t.  Auditor  General,  854.) 

27.  CONSTITUTIONAL  LAW-CURB  OF  INBBRIATBS-43PB- 
HAJL  LBGISLATION.— A  statute  proylding  for  the  treatment  and 
nre  of  Inebriates  by  counties  having  a  population  of  fifty  thousand 
r  more  Is  unconstitutional,  as  being  special  legislation  aa  to  the 
iffalra  of  counties,  and  aa  not  being  uniform  In  its  operation 
hronghout  the  state.  Classification  on  the  basis  of  population  for 
be  purpose  of  legislation  upon  the  aubject  of  the  cure,  at  the  cost 
>f  the  public,  of  indigent  Inebriates  is  unconstitutional  and  void. 
;Murray  v.  Board  of  County  Oommrs.,  879.) 

28.  CONSTITUTIONAL  LAW— PURB  FOOD  LAWS.— The  legis- 
ature  has  no  constitutional  right  to  absolutely  prohibit  a  person 
ftom  selling,  or  offering  for  sale^  an  article  for  food  or  drinl^,  If 
t  is  one  so  universally  conceded  to  be  wholesome  and  Innocuoua 
that  the  court  may  talce  Judicial  notice  of  It;  but  it  does  have  a 
right  to  either  regulate  or  prohibit  such  aale,  if  there  is  a  dispute 
u  to  the  fact  of  the  article's  wholesomenesa  for  food  or  drink. 
(State  V.  Layton,  487.) 

29.  CONSTITUTIONAL  LAW— PROHIBITING  USB  OF  ALUM 
IN  BREAD.— When  there  is  a  sharp  conflict  of  testimony  as  to  the 
noxious  or  Ixmocuous  character  of  alum  baking-powdera,  a  court 
cannot  take  judicial  notice  that  these  powders  are  a  perfectly  in- 
nocuous preparation,  and  cannot,  therefore,  declare  that  the  legis- 
lature, in  prohibiting  the  use  of  alum  in  bread,  transcended  Its  con- 
stitutional authority.    (State  v.  Layton,  487.) 

80.  STATUTES  —  UNCONSTITUTIONALITY  OF— QUESTION 
OF  FACT.— A  statute  is  not  to  be  declared  void,  on  the  ground  of 
xmconstitutionality,  unless  the  violation  of  the  conatitution  is  so 
manifest  as  to  leave  no  room  for  reasonable  doubt  Its  constitution- 
ality cannot  be  made  to  d^end  upon  a  question  of  fact»  (State  v« 
Layton,  487.) 
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si.   statutes— act  pbohibitino  thb  use  of  autm  19 

ABTIOIiBS  OF  FOOD  OB  DBINK— WHEN  CONSTITUTIONAL.-- 
An  actp  mtMng  it  unlawful  to  manofactoreb  aell*  or  offer  to  wA 
any  article,  componnd,  or  preparation  for  the  pnipose  of  beln^  naedp 
or  which  ia  intended  to  be  used,  in  the  preparation  of  food,  in  wiileb 
article,  compound,  or  pr^aration  'iJiere  is  any  arsenic,  calomel,  bii- 
math,  ammonia,  or  alum,**  is  not  nnconstitational*  tbou^h  the  act 
is  obviously  aimed  at  what  is  known  as  "alnm  bakin^-powden,* 

where  there  is  such  a  sharp  conflict  of  testimony  as  to  their  wfaofe- 
someness  or  nnhealthfnlneea  that  a  court  cannot  take  Judicial  notke 
that  they  are  unwholesome  or  unhealthfuL    (State  r.  Layton*  487^ 

82.  0ON8TITUTI0NAU  LAW— OOUBTS  OF  ABBETBATION.- 
The  creation  of  a  state  court  of  mediation  and  arbitration  for  the 
amicable  adjustment  of  differences  between  employers  and  eoh 
ployds  in  certain  cases  is  authorised  by  a  constitutional  proTisioB 
that  the  legislature  may  establish  courts  of  conciliation,  with  saeh 
powers  and  duties  as  may  be  prescribed  by  law.  (Benaod  r.  State 
Oourt  etc,  840.) 

83.  CONSTITUTIONAL  LAW-OFFIOB,  APPOINTMENT.  I»- 
STBAD  OF  ELECTION.— Under  a  constitution  auth<wizlni^  the  ei- 
tabllshment  of  courts  of  conciliation,  the  legislature  may  proride  fer 
the  appointment  of  the  members  of  the  court,  instead  of  reqniriaf 
their  election  by  the  people.    (Benaud  t.  State  Court  etc,  346.) 

84.  COUBTS  OF  MEDIATION  AND  ABBITBATI019  I>0  NOT 
POSSESS  POWEB  TO  GBANT  BEHBABINGS»  unless  the  statste 
creating  them  contains  a  grant  of  such  power.  Qtoiaud  t.  State 
Oourt  etc.,  846.) 

85.  COUBTS  OF  MEDIATION  AND  ABBITBATION.— WBIT 
OF  MANDAMUS  OB  PBOHIBITION  MAY  ISSUE  to  vacate  « 
stay  further  proceedings  under  a  void  order  for  a  rehearing  Issaed 
by  a  state  court  of  mediation  and  arbitration  in  a  case  alrea^  de> 
elded  by  it    (Benaud  t.  State  Court  etc,  846.) 

Sa  COUBTS  OF  MEDIATION  AND  ABBITBATION— BIGBT 
OF  APPEAL  FBOM  DECISIONS  OF.— Unless  the  statute  deattog 
a  court  of  mediation  and  arbitration  expressly  or  by  plain  impi^ 
eation  provides  for  an  appeal  from  its  decisions^  no  ai^eal  can  be 
taken.    (Boiaud  v.  State  Court  etc.,  846.) 

87.  CONSTITUTIONAL  LAW— VESTED  BIGHT  TO  A  PKN- 
ALTT.— A  plaintiff  who  has  obtained  Judgment  for  a  penalty  hi  t 
Justice's  court,  and  which,  though  appealed  from,  remains  unrerersed, 
acquires  a  vested  right  of  property  which  cannot  be  taken  from  liim 
by  the  legislature.    (Dunham  v.  Anders,  66&) 

3a  CONSTITUTIONAL  LAW  —  MUNICIPAL  OBDINANCBS 
BEGULATING  MABKETS.— A  municipal  ordinance  prohibltias 
private  markets  within  a  certain  distance  from  public  markets  is 
a  valid  exercise  of  the  pcdice  power.    (New  Orleans  v.  Faber,  ^1) 

30.  CONSTITUTIONAL  LAW.  — THE  BBGULATION  AND 
CONTBOL  OF  M ABKETS,  public  and  private,  for  the  sale  of  proTi- 
sions  and  commodities,  including  the  places  and  distances  from  one 
another  at  which  they  may  be  kept,  are  matters  of  municipal  police 
power,  and  may  be  intrusted  by  the  legislature  to  a  city  council 
to  be  exercised  as,  in  its  discretion,  the  public  health  and  con- 
venience may  require.    (New  Orleans  v.  Faber,  282.) 

40.  CONSTITUTIONAL  LAW  —  MUNICIPAL  OBDINANCES 
BEGULATING  MABKETS.— The  fact  that  a  municipal  ordinance 
requires  certain  food  commodities  to  be  sold  only  in  public  markc*^ 
and  that  its  effect  Is  to  compel  dealers  therein  to  go  into  the  puNie 
markets  or  to  go  out  of  business,  does  not  affect  the  validity  of 
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0ncli  ordinance  nor  render  It  nnconstitntional  and  void.    (New  Or- 
leana  y.  Faber,  232.) 

41.  CONSTITUTIONAIi  LAW— REGULATION  OF  MARKETS. 
A  city  may  authorize  persons  to  build  markets  and  collect  the 
revenues  thereof  for  a  fixed  period  In  consideration  of  their  conyey« 
in^  the  property  to  the  city  at  the  end  of  the  term,  and  the  city  may 
exact  that  such  markets  are  to  be  under  its  control  and  in  all  re- 
spects goyerned  by  regulations  applicable  to  other  markets.  (New 
Orleans  y.  Faber,  232.) 

42.  CONSTITUTIONAL  LAW.-THB  ESTABLISHMENT  OF 
PUBLIC  MARKETS  and  the  prohibition  of  priyate  markets  art 
within  the  legislatiye  discretion,  which  cannot  be  inquired  into  by 
the  courts  unless  fraud  is  committed,  or  there  Is  a  manifest  inya* 
sion  of  priyate  right    (New  Orleans  y.  Faber,  282.) 

See  Mechanics'  Liens,  1;  Taxation,  2. 

CK>NTBMPT. 

1.  CONTEMPT  —  COERCION  OF  COURT  —  NEWSPAPER 
ARTIOLES.^Eyery  litigant  Is  entitled  not  only  to  a  just  decision, 
bnt  to  a  decision  by  a  court  altogether  free  from  the  suspicion  of 
baTing  been  coerced,  and  a  newspaper  article  which  may  haye  a 
tendency  to  Influence  the  decision  of  the  court  is  a  constructlye 
contempt    (State  y.  Bee  Publishing  Co.,  631.) 

2.  CX)NTEMPT  —  NEWSPAPER  ARTICLES  —  CONTROL  OF 
COURT.— The  press,  the  publici  and  Indlyiduals  haye  the  right  to 
discuss,  criticise,  and  censure  the  decisions  of  the  courts,  but  they 
haye  no  right  to  subject  the  court  to  any  form  of  coercion  with 
a  view  of  affecting  its  Judgment  in  a  pending  case,  and  such  action 
Is  a  constructlye  contempt.    (State  y.  Bee  Publishing  Oo.,  631.) 

8.  CONTEMPT— NEWSPAPER  ARTICLES.— A  newspaper  com- 
pany deliberately  seeking  to  influence  the  decision  of  a  court  by 
the  publication  of  articles  threatening  the  Judges  thereof  with 
public  odium  and  reprobation  in  case  they  decide  a  pending  case 
hi  a  certain  way  is  guilty  of  a  constructlye  contempt  (State  y« 
Bee  Publishing  Co.,  56L) 

CONTRACTS. 

1.  CONTRACTS— CONFLICT  OF  LAWS-WHAT  GOVERNa 
When  a  personal  contract  is  to  be  partly  performed  in  the  state 
where  made,  and  partly  in  another  state,  the  law  of  the  former 
preyalls,  unless  there  is  manifested  a  clear,  mutual  Intention  to  the 
contrary.    (Bartlett  y.  Collins,  928.) 

2.  CJONTRACTS  — CONFLICT  OF  LAWS  — PLACE  WHERE 
MADE  GOVERNS,  WHEN.— A  brokerage  contract  made  in  the 
state  of  Wisconsin,  whereby  one  of  the  parties  employs  the  other, 
a  broker,  to  sell  wheat  for  him  in  Chicago,  and  agrees  to  pay 
commissions  for  such  seryice,  and  to  indenmify  the  broker  against 
loss,  is  a  Wisconsin  contract  and  Is  goyerned  by  the  law  of  that 
state.    (Bartlett  y.  Collins,  928.) 

S.  CONTRACTS— WHAT  WILL  NOT  BE  HELD  VALID.— The 
courts  of  no  state  wiU  hold  yalid  any  contract  which  is  injurious 
to  the  public  rights  of  its  people,  offends  their  morals,  contra* 
venes  their  policy,  or  yiolates  a  public  law.    (Bartlett  v.  Collins,  9i8.) 

4.  CONTRACTS  CONTRAVENING  THE  ESTABLISHED  POL- 
ICY of  the  state  cannot  be  enforced  in  the  courts  thereof.  (Con»- 
monwealth  Mut.  Fire  Ins.  Co.  y.  Hayden,  545.) 
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8.   contracts  —  construction.  —  two  instruments 

aXBCUTED  AS  FART  OF  THE  SAMB  TRANSACTKMi  and 
agreemeDt,  whether  at  the  same  or  different  times,  mmt  be  talMB 
and  eonatmed  togetlcr  aa  one  Inatmment  (Ghlca8»  Tmat  etc 
Bank  T.  Chicago  Title  etc.  Co,  1S8.) 

a  CONTRACTS  —  SALE  OP  UNCUT  TIMBER  —  UN(^S- 
TAINTT.^A  written  contract,  whereby  the  buyer  is  allowed  fire 
year*  within  which  to  cat  and  remore  atanding*  timber,  the  term 
to  be  computed  from  the  time  the  hvyee  begins  to  manrnfaetiire 

the  timber  into  lumber,  la  void  for  nncertalnty.  (Mawifacturing 
Oow  ▼.  Hobba,  eei.) 

T.  CONTRACTS-SALE  OP  TniBER— REASONABLE  TIMEL 
Uhder  a  contract  for  the  pttrchaae  of  nncnt  timber,  whereby  a 
bnyer  la  allowed  a  reasonable  time  to  cnt  and  remove  It,  a  delay 
of  thirteen  years  before  any  attempt  to  remore  is  made  operates 
as  a  waiver  of  the  purchaser's  rights  under  the  contract.  (Manu- 
facturing Co.  T.  Hobbs,  661.) 

a  CONTRACTS— MARRIED  WOMEN— PRESUMPTION  OP 
LAW  OF  SISTER  STATE.— There  being  no  evidence  to  the  con- 
trary. It  is  presumed  that  the  contract  of  a  married  woman  made 
m  a  sister  state  la  void,  as  at  common  law.    (Terry  y.  Bobbins,  063.) 

a  NOVATION  —  CONTRACT  —  QUESTION  FOR  JURY.— 
Whether  &  bond  given  by  a  mortgagor  in  payment  of  an  install- 
ment of  Interest  Is  intended  as  a  novation  Is  a  question  of  fact,  to 
bs  determined  by  the  jury.    (Terry  y.  Robblns,  663.) 

CONVEYANCE. 
See  Deeda 

GORPORATION& 

1.  OORPORATIONS--PLEADING  EXISTENCE  OP.-Cocpora- 
Hon  Med  not  in  its  complaint  aver  its  corporate  existence.  Such 
arermMit,  If  made^  la  Immato'ial,  and  a  general  denial  to  a  petitkw 
so  averring  does  not  impose  upon  the  plaintiff  the  burden  to  |^n>ve 
Its  corporate  existence.    (Brady  v.  National  Supply  Co.,  7Ga) 

2.  CORPORATIONS— ISSUE  OF  CORPORATE  BXISTBNCfll 
HOW  RAISED.— If  defendant  desires  to  raise  the  issue  as  to 
whether  the  plaintiff  is  a  corporation,  he  must  specially  plead 
and  aver  by  answer  that  the  plaintiff  has  no  corporate  existence, 
and  has  no  right  to  contract  or  sue  as  a  corporation,  (ftrady  t.  Na- 
tional Supply  (30.,  753.) 

S.  CORPORATIONS  —  CORPORATE  EXISTENCE,  WHEN 
MUST  liE  PLEADED.— If  a  corporation  is  made  defendant  in  an 
action,  and  its  charter,  powers,  and  franchises  become  the  founda- 
tion of  such  action,  they  must  be  specially  pleaded  in  the  petition, 
and  if  the  corporation  is  a  foreign  one,  the  name  of  the  state  by 
which,  and  the  substantial  terms,  in  which,  the  charter,  powers, 
and  fmuchises  were  granted  must  appear  in  the  petition.  (Brady  v. 
National  Supply  Co.,  753.) 

4.  ecu PORATIONS— POWER  OF  OFFICER  TO  BORROW 
MONEY.— Tlie  president  and  general  manager  of  a  corporation  who 
has  the  entire  charge  and  control  of  iU  affairs,  and  who  is  the  sole 
stockholder  therein,  has  authority  to  make  notes  and  borrow 
money  thereon  for  the  use  and  benefit  of  the  corporation.  (Africa 
V.  Duluth  News  Tribune  Co.,  424.) 

5.  CORPORATIONS— NOTE  PAYABLE  TO  OFFICER  OP.— 
The  note  of  a  corporation  made  exclusively  for  its  benefit,  by  an 
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ilmeoi;  to  himMlf  m  pv«^  it  valkL   XAMea  «.  Dulutk 
Ne^vrs  Ttflmne  Ck>«9  42L) 

6L  CORPORATIOICS-WHBN  BOUND  B7  AOTB  OV  OFFI- 
GBLitS.— A  pinbllc  coiporatloo  Is  bonnd  by  tha  acta  aad  condnot  of  ta 
officers  only  when  they  are  engaged  In  the  dntiee  of  their  attics, 
Kotlce  to  them,  to  bind  the  corporation,  mnat  come  to  them  In  their 
official  capacity^  and  while  acting  within  the  acope  of  their  an- 
tborlty.  An  officer  of  a  corporation  not  acting  in  hla  official  ca- 
pacity In  procnrlng  soretlee  for  an  official  bond  does  not  bind  the 
corporation  by  Information  obtained  by  him  while  engaged  in  snch 
business.    (Board  of  Bdncatlon  ▼.  Boblnson,  874.) 

7.  CORPORATIONS  —  DUTY  TO  FURNISH  INFORMATION 
AS  TO  THEIR  BUSINBSar-If  the  state  has  a  legal  right,  through 
its  officers,  to  call  upon  corporations  or  comimnles  for  Information 
as  to  their  business,  they  cannot  be  permitted  to  determine  for 
ttaemselyes  whether  they  will  answer  or  not,  for  the  reason  that  It 
Is  not  possible  for  them  to  do  so.  It  Is  their  duty  In  snch  cases 
to  answer  candidly,  so  far  as  reasonably  possible,  and  to  state  the 
facta  which  they  dalm  excuse  them  for  not  answering  more  fully. 
(State  T.  United  States  Express  Go.,  866.) 

a  OORPORATIONS  —  JUDOMBNT  AGAINST  STOGKHOI/D- 
SIR— SBRVIGB  OF  PROGESS.^A  stockholder  In  a  corporation, 
is  concluded  by  a  Judgment  against  him  in  an  action  against  the 
corporation  to  enforce  a  corporate  obligation,  although  he  Is  not  m 
party  to  the  suit  as  an  Indlyldual,  but  only  through  representation 
by  the  corporation  upon  the  theory  that,  though  not  personally 
served  with  process,  he  Is  before  the  court  as  an  integral  part  of 
the  corporation  and  represented  by  It  (Oommonwealth  Mut.  Firs 
Ins.  Co.  T.  Hayden,  546.) 

9.     BXBGUTIONfi--GORPORATB  PROPERTY  8UBJBGT  TO.— 
The  creditors  of  a  prlyate  corporation,  although  established  for  a 
.  public  purpose,  are  entitled  to  collect  their  claims  out  of  the  pro- 
ceeds of  the  property  of  the  corporation  in  llQuldatloii.    (New  Oi^ 
leans  Auxiliary  Sanitary  Assn.  in  LiiauldatioB,  280.) 

Bee  Express  Gompanles;  Insuianesb 

COTBNANCT. 
Bee  Landlord  and  Tenant  4^  8. 

COURTS. 

COURTS  —  JURISDICTION  —  SUIT.  l/fHAT  COBlIPRB- 
HEIND&— The  right  to  institute  and  prosecute  a  proceeding  in  a 
court  compiehends  the  filing  of  a  proper  complaint,  process  for 
bringing  Is  the  proper  parties,  and  a  Judicial  inquiry  according  to 
the  established  rules  of  eyidence  and  the  practice  of  courts.  (Zanes* 
TlUe  St  .ZansBTille  TeL  eta  Co.,  7260 

Baa  Ooostftttttloaal  Law^  M. 

COUBTB  OF  ARBXTRATIOKi 
See  CtanstitoCiosal  Iibw,  »«iL 

OOTIINANTB. 
1    OOVBNANTS  RUN  ONLT  with  the  legal  tMs  to  IbbAb  ssi 


(Wallaoe  ▼.  Perele^  SOS.) 

&   OOVBKANTS  ABB   PBRSONAL,    wiiitW.^Chs   es^snarts 
of  a  grantor  of  land.  If  he  has  no  title  and  no  possession,  --■ 
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the  grantee  doee  not  take  Immediate  posBessloii,  are  personal  to 
the  grantee,  and  are  not  transmitted  to  snbsequent  grantees  bf 
a  mere  conveyance  of  the  land.    (Wallace  ▼.  Perelee,  ^96.) 

3.  DEEDS— COVENANT  AGAINST  ENCUMBRANCES-DAM- 
AGES  IN  FAVOR  OF  PURCHASER.— A  covenant  against  encom- 
brances  is  personal  as  between  the  grantor  and  grantee,  and  if  the 
deed  contains  a  stated  conslder&tlon  and  the  covenantee  conveys  the 
land  to  one  having  no  notice  of  the  real  consideration,  such  grantee 
may,  after  paying  off  the  encumbrance,  recover  the  damages  sus- 
tained against  the  covenantor,  who  cannot  set  up  the  defense  of  set- 
off or  other  defense  existing  at  the  time  of  the  execution  of  the 
covenant    (Randall  v.  Macbeth,  887.) 

CRIMINAL  LAW. 

1.  CRIMINAL  LAW.-AN  INDICTMENT  most  In  all  cases  em- 
ploy so  many  of  the  substantial  words  of  the  statute  as  will  enable 
the  court  to  see  on  what  statute  it  is  founded,  and  all  other  words 
which  are  essential  to  a  complete  description  of  the  offense,  or  such 
words  as  are  equivalent,  or  more  than  equivalent,  to  those  used  in 
the  statute,  provided  they  luclude  the  full  signification  of  the  stato- 
tory  words,  but  not  otherwise.    (State  v.  Williamson,  780.) 

2.  CRIMINAL  LAW.— INDICJTMENTS  FOR  PURELY  STATU- 
TORY OFFENSES  need  ouly  charge  the  defendant  with  all  the 
acts  within  the  statutory  deHuitlon,  substantially  in  the  words  of 
the  statute,  without  further  expansion.    (State  v.  Williamson,  780.) 

a    CRIMINAL  LAW  —  INDICTMENTS  —  BXCBPTIOKS, 

WUKTHEit  MUST  BE  NEGATIVED.— If  a  statute  defining  an  of- 
fense contains  an  exception  in  its  enacting  clause  which  is  so  in- 
corporated with  the  language  defining  the  offense  that  the  Ingredi- 
ents thereof  cannot  be  accurately  and  clearly  described  if  the  ex- 
ception is  omitted,  an  indictment  founded  upon  the  statute  must 
allege  enough  to  show  that  the  accused  is  not  within  the  excep- 
tion. If  the  language  clearly  defining  the  offense  is  entirely  sep- 
arable from  the  exception,  the  indictment  may  omit  any  reterenc^ 
to  the  exception.    (State  v.  Williamson,  780.) 

4.  CRIMINAL  LAW— INDICTMENTS— STATUTORY  CRIMES. 
If  a  statute  prohibits  the  doing  of  a  particular  act  without  the 
autiiority  of  one  or  two  things,  the  indictment  must  negative  the 
existence  of  both.    (State  v.  Williamson,  780.) 

5.  CRIMINAL  LAW.— REASONABLE  DOUBT  is  not  a  mere 
imaginary,  captious,  or  possible  doubt,  but  a  fair  doubt,  based  upon 
rea^50ll  and  common  sense,  growing  out  of  the  evidence  in  the  case. 
It  is  such  a  doubt  as  will  leave  a  juror's  mind,  after  a  careful  ex- 
amination of  all  of  the  evidence.  In  such  a  condition  that  he  cannot 
say  that  he  has  an  abiding  conviction,  to  a  moral  certainty,  of  the 
defendant's  guilt    (State  v.  Williamson,  780.) 

G.  CRIMINAL  LAW— RIGHT  TO  HOLD  PRISONER.— RECIT- 
ALS IN  A  COMMITMENT  as  to  mere  matters  of  pi*ocedure,  and 
which  are  no  part  of  the  judgment,  do  not  affect  or  impair  the  right 
of  a  warden  to  detain  a  prisoner.    (Ex  parte  Dela,  (S03.> 

7.  CRIMINAL  LAW  —  JUDGMENT  —  COMMITMENT.  —  THE 
TWO  ESSENTIALS  to  a  valid  Judgment  of  conviction,  and  a  pro- 
cess of  commitment  issued  thereon,  are  the  statement  defining  the 
punishment,  and  the  statement  of  the  offense  for  which  the  punish- 
meut  is  inflicted.     (Ex  parte  Dela,  603.) 

8.  CRIMINAL  LAW  —  MURDER  —  STATUTE  FIXING  DE- 
GREES OF.— A  statute  which  malces  all  mui*der  committed  in  the 
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lerpetratlon  of  arson,  rape,  robbery,  or  burglary  murder  In  the  first 
lefi^ree,  does  not  create  a  new  crime,  but  merely  makes  a  distinctioii 
witki  a  view  of  different  degrees  of  punishment,  based  upon  different 
grades  of  crime.    (Ex  parte  Dela,  003.) 

9.  CRIMINAL  LAW  —  MURDER  —  PREMEDITATION  -  AT- 
PBMPT  TO  COMMIT  OTHER  FELONY.— The  perpetration  of,  or 
lie  attempt  to  perpetrate*  arson,  rape,  robbery,  or  burglary,  during 
N'lilcli  a  bomieide  is  committed,  stands  in  lieu  of  premeditation  and 
lellberation  otherwise  necessary  to  constitute  murder  in  the  first  de- 
p-ee.     (Bx  parte  Dela,  603.) 

10.  CRIMINAL  LAW— INDICTMENT  FOR  MURDER— CON- 
FICTION  OF  RAPE.— UNDER  A  CONSTITUTION  providing  that 
lo  person  shall  be  tried  for  a  capital  or  other  infamous  crime  except 
ya.  presentment  or  indictment  of  a  grand  Jury,  a  person  who  has 
heen  indicted  and  tried  for  murder  cannot  be  convicted  of  the 
nime  of  rape.    (Ex  parte  Dela,  603.) 

11.  CRIMINAL  LAW.— A  SENTENCE  for  imprisonment  which 
itates  tlie  period  of  its  duration  and  the  place  of  confinement  is 
Qot  void  for  uncertainty  because  it  falls  to  fix  the  time  for  the  im- 
prison ment  to  commence.    (Ex  parte  Gafford,  568.) 

12.  CRIMINAL  LAW  —  SENTENCE  -  SECOND  OFFENSE - 
TERM  CF  IMPRISONMENT.— Where  a  defendant  is  already  In 
execution  on  one  sentence,  and  a  second  sentence  does  not  stale 
that  the  term  is  to  begin  at  the  expiration  of  the  former,  the  second 
sentence  runs  concurrently  with  the  first.    (Ex  parte  Gafford,  56S.) 

13.  CRIMINAL  LAW— JOINT  SENTENCE— HABEAS  CORPUS. 
Where  a  court  has  jurisdiction  to  try  two  or  more  defendants  upon 
a  Joint  indictment  for  the  same  public  offense,  a  joint  sentence  of 
such  defendants  is  not  Toid,  however  erroneous  it  may  be;  and 
whetlier  en'oneous  or  not  cannot  be  determined  on  habeas  corpus. 
(Ex  parte  Gafford,  568.) 

See  Former  Jeopardy. 

CROPS. 
Bee  Chattel  Mortgages. 

DEATH. 

Bee    Ck>nflict    of    Laws;  Executors  and  Administrators*  5;  Negli- 
gence, 6;  Physicians,  2. 

DEDICATION. 
Bee  Municipal  Cori>oratlons,  5. 

DEEDS. 

1.  DEEDS— MAP  OR  PLAT  —  REGISTRATION.— A  map  or 
plat,  referred  to  In  a  deed,  becomes  a  part  of  the  deed  as  if  it 

were  written  therein,  and  is  not  required  to  be  registered.    (Collins 
y.  Asheville  Land  Co.,  720.) 

2.  DEEDS-ALTERATION— EFFECT.— So  far  as  a  deed  passes 
an  estate  and  is  not  merely  executory,  its  executed  effect  is  not  dis- 
turbed by  a  subsequent  alteration.    (Bacon  v.  Hooker,  279.) 

Bee  Covenants;  Husband  and  Wife,  3»  4b 

DENTAL  ASSOCIATION. 
Bee  Constitutional  Law,  12. 
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DIYOBCB. 
Bm  Marriage  and  Dlyoieik 

BASEMENXa 
8ee  Injvnctloiui,  2L 

BJBCTMSNT. 

1.  IBJBCTMBNT  CANNOT  BE  MAINTAINED  TO  REOOVSR 
THE  BED  OF  A  LAKE,  though  the  plaintiff  establishes  owii» 

Ship  of  the  natural  shore.    (Illinois  Steel  Co.  t.  Bilot,  905.) 

2.  IN  EJECTMENT,  THE  PLAINTIFF  MUST  RBCOVKB  ON 
THE  STRENGTH  OF  HIS  OWN  TITLE,  not  on   the  weaknest 

of  bis  adversary's  title.    (Illinois  Steel  Oo.  y.  Bllot,  905.) 

S.  EJECTMENT  FOR  SUBMERGED  LANDS— WHEN  A  VEB- 
DICT  FOR  THE  PLAINTIFF  SHOULD  NOT  BE  DIRECTED.- 
In  ejectment  for  submerged  land  included  in  a  government  surrey 
and  patent,  tvhere  there  is  evidence  that  the  locus  In  quo  is  t 
part  of  the  bed  of  a  lake,  or  that  it  is  appurtenant  to  the  bank 
of  a  river,  the  court  should  refuse  a  motion  to  direct  a  Yerdict 
in  favor  of  the  plaintiflF,  and  leave  the  cause  to  the  jurr,  under 
proper  instructions,  although  the  plaintiff's  paper  title  from  the 
government  is  prima  facie  perfect,  for  if  the  Jury  find  that  the 
locus  in  QUO  is  in  fact  a  part  of  the  bed  of  a  lake,  this  will  ovo^ 
throw  the  plaintifTs  title,  and  if  it  is  appurtenant  to  the  bank  of 
a  river,  they  may  find  such  an  adverse  possession  as  to  take  the 

title  thereto  from  the  holder  of  the  paper  title;    (lUinaia  Steel  Coi 
T.  Bllot,  905.) 

ELECTIONS. 

1.  ELECTIONS-IMPROPER  APPOINTMENT  OF  INSPECT- 
ORS.—A  statute  providing  that  inspectors  and  clerks  of  election 
•hall  not  be  appointed  from  the  same  political  party  Is  directory, 
and  a  mere  noncompliance  therewith,  not  resulting  in  fraud,  is 
not  sufficient  ground  for  rejecting  the  vote  of  the  county  or  precinct 
(State  V.  Sadler,  573.) 

2.  ELECTIONS.  —  MISCONDUCT  ON  THE  PART  OF  IN- 
SPECTORS, ELECTORS,  AND  BYSTANDERS  is  not  sufficient 
ground  for  rejecting  the  vote  of  a  precinct,  where  the  person  elected 
neither  knew  of,  nor  participated  in,  the  misconduct,  and  it  to  ink 
shown  that  any  elector  who  voted  for  the  person  elected  either 
participated  in,  or  was  influenced  by,  buch  misconduct,  and  that  do 
elector  was  prevented  from  properly  voting.    (State  v.  Sadler,  573.) 

S.  ELECTIONS  —  VALIDITY  OF.— ANY  IRREGULARITY  ia 
conducting  an  election  which  does  not  deprive  an  elector  of  tl:t 
right  to  vote,  nor  admit  a  disqualified  person  to  vote,  nor  cast  un- 
certainty on  the  result,  and  which  has  not  been  occasioned  by  the 
agency  of  the  party  whose  right  to  office  to  in  contest*  does  not 
vitiate  the  election.    (SUte  ▼.  Sadler,  573.) 

4.  ELECnONS--SOLDIERS'  VOTE-ABSENGB  FROM  THS 
STATS.— An  election  ordinance  In  pursoanoe  of  an  act  al  Congreii 
providing  that  a  eonstltutioa  shall  be  submitted  to  the  people  of 
the  territory  of  Nevada  including  those  in  the  anny  of  the  United 
States  both  within  and  beyond  the  boundaries  of  the  territory,  does 
not  apply  to  fatore  electknia  li^d  under  the  atate  government 
(State  V.  Sadler,  573.) 

5.  BLECrriONS— SOLDIERS'  TOTE.— In.  the  absence  of  a  stat- 
ute regulating  the  manner  ot  voting  or  liolding  elections  by  persoot 
who  may  be  in  the  military  or  naval  service  of  the  United  Stateib 
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tieyond  the  bonndarles  of  the  states  no  floch  electloB  can  be  legally 
lieia.    (State  y.  Sadler,  678.) 

«-  BLBOTIONS  —  MUNICIPAL  CHARTER— OOUNCILMBN.— 
XJnder  a  city  charter,  one  section  of  which  proyides  that  coaucllmen 
BbaJl  be  chosen  by  the  qualified  Sectors,  no  two  councilmen  to  be 
reeidents  of  the  same  ward,  and  a  later  section  proyides  that  one 
oonnffilman  shall  be  elected  In  each  ward,  who  shall  be  a  resident 
q£  such  ward,  each  councilnuui  is  ehos^i  solely  by  the  electors  of 
Uto  ward.    (SUte  y.  Sadler,  573.) 

T.  EI^EGTIONB  —  BALIiOTS  —  UNAUTHORIZED  NAMES  - 
B*RAUD.— Ballots,  which  contain  the  names  of  persons  nominated 
tar  office  which  do  not  belong  on  It,  are  not  Inyalid  as  to  candidates 
mrliose  names  are  properly  thereon,  In  the  absence  of  any  showing 
oT  £ra«d  or  corruption.    (State  y.  Sadler,  578.) 

8w  BLEOnONS  —  VACANCY  IN  OFFICER— STATE  OFFICER 
ACCEPTING  FEDERAL  POSITION.— The  acceptance  by  a  state 
ofiOcer  of  a  United  States  office  is  a  resignation  of  the  state  office, 
asMl  ereates  a  yacaacy  in  such  office.    (State  y.  Sadler,  573.) 

9.  ELECTIONS— VACANCY— PROCSLAMATION  BY  GOVERN- 
OR-—UNDER  A  STATUTE  proyiding  that  when  a  yacancy  occurs 
la  the  office  of  a  member  of  the  legislature,  and  the  legislature  is 
to  conyene  before  the  next  general  election,  the  goyernor  shall  is- 
sue a  writ  of  election  to  fill  such  yacancy,  no  writ  of  election  is 
required  to  enable  the  people  to  fill  a  yacancy,  where  the  legislature 
iB  not  to  c<«yene  before  the  next  general  electioub  (State  y.  Sadler, 
673.) 

10.  ELECTIONS-REGISTRATION— ILLNESS  OP  REGISTRY 
AGENT.- The  registration  of  yoters  by  one  not  the  regular  registry 
a^ent,  at  the  request,  and  by  reason  of  the  illness,  of  such  agent,  is 
'Without  authority  of  law,  where  the  statute  makes  no  proyision  for 
the  registration  of  yoters  in  case  of  the  illness  of  the  registry  agent 
(State  y.  Sadler,  67a) 

11.  ELECTIONS— IRREGULAR  REGISTRATION- VALIDITY 
OF  BALLOT.— The  ballot  of  a  duly  qualified  elector  whose  name  is 
on  the  official  register  should  not  be  rejected  on  account  of  irregu- 
lar or  illegal  registration.    (State  y.  Sadler,  573.) 

12.  ELECTIONS— RIGHT  TO  VOTE.- INSPECTORS  OF  ELEa 
TIONS  are  mere  ministerial  officers,  and  haye  no  right  to  refuse  to 
receiye  the  yOte  of  one  whose  name  is  on  the  official  register,  except 
upon  his  failure  to  proye  his  identity  as  the  person  who  was  regis- 
tered in  that  name.    (State  y.  Sadler,  573.) 

la  ELECTIONS  —  REGISTRATION  —  PRECINCTS  —  TRANS- 
FER.—In  a  county  where  there  are  no  legally  established  election 
precincts,  a  properly  registered  elector  may  take  his  resristration 
certifloate  and  haye  his  name  registered  at  any  other  polling  place 
in  the  same  county  at  any  time  before  the  deliyery  of  the  register 
to  the  election  inspectors.    (State  y.  Sadler,  6730 

14.  BLEX3TI0N&-BALL0TS— IDENTIFYING  MARKS.— A  bal- 
lot Is  not  yoid  and  will  be  counted  when  it  appears  therefrom  that 
the  elector  has  attempted  to  make  a  cross  after  or  following  the 
names  to  be  yoted  for,  though  the  lines  are  rough  or  irregular,  or 
iwwmMe  the  letters  'Tr,"  rr,*  or  •*¥";  neitlier  will  a  ballot  be  re- 
Jeeted  because  tt  contains  maxin  occasfoned  by  accident,  or  made 
by  «lecftl0B  offlcers  after  the  ba'Qot  had  been  cast  by  the  yoter. 
(Wats  ^  flirflCE,  683.) 

IfL  'BLHCTIONB  —  BAMiOTB  —  ILTiBGAL  IDENTIFYING 
li.AWBSR.—A  baRot  wftl  be  rejected  whea  it  appears  therefrom  that 
the  Sector  tes  made  no  attempt  to  vaa^  the  balhit  with  the  re- 
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qnlred  cross  at  the  proper  places,  but  hag  made  marks  of  a  whoDy 
different  character,  such  as  the  letters  "S,"  •'W,'*  "N,"  or  "^O,"  or 
horizontal  or  perpendicular  lines,  or  wh^e  the  iMiUot  contains  on 
its  face  other  marks,  scratches,  or  words  d^iberately  made  by  the 
Toter,  or  where  the  required  cross  is  made  at  an  Improper  place  on 
the  baUot    (State  ▼.  Sadler,  678.) 

la  BliSOnONS  — BALLOTS  — VOTING  FOB  TWO  CANDl- 
DATES  FOR  SAMB  OFFIOB.— Ballots  are  not  void  because  the 
▼oter  has  voted  for  more  candidates  for  the  same  office  than  were 
to  be  elected,  but  they  will  not  be  cfounted  tor  each  office.  (Stata 
▼•  Sadler,  678.) 

17.  BLBOTIONS.— BALLOTS  WITH  THB  OROSSSS  dlrecQy  os 
the  line  between  the  names  of  the  candidates  for  the  same  office^ 
In  such  a  position  as  to  prerent  the  court  from  det^mlnlns  for 
what  candidate  they  were  intended  to  be  cast,  while  not  Told«  wffl 
not  be  counted  for  such  office.    (State  ▼.  Sadler,  673.) 

1&  ELECTIONS  —  BALLOTS  —  COLORED  PENCIL.  —  Ballota 
marked  with  Ink,  or  with  a  blue  or  purple  pencil,  are  Told.  ^Kata 
y.  Sadler,  573.) 

19.  ELECTIONS  —  BALLOTS  —  UNIFORMITY  —  RESIGNA- 
TION OF  CANDIDATB.~Under  an  election  law  requiring  uniform- 
Ity  in  the  kind  of  paper  used  for  ballots,  uniformity  in  the  printing; 
and  in  the  character  of  markings  to  be  used  by  the  electors,  no 
change  can  be  made  in  the  face  of  a  ballot  as  printed  whereby  more 
than  one  kind  of  official  ballot  Is  printed  and  distributed.  Hence, 
where,  upon  the  resignation  of  a  candidate,  new  ballots  are  printed 
omitting  his  name,  and  are  distributed  with  the  old  ballots  upon 
which  such  candidate's  name  has  been  canceled  by  a  red  line,  the 
red  line  ballots,  cast  in  a  precinct  where  there  were  sufficient  new 
ballots  for  all  who  desired  to  vote,  are  yoid.    (State  t.  Sadler,  673.) 

See  Quo  Warranto^ 

ENTIRETIES. 
Bee  Estate  by  Entirety* 

EQUITY. 
See  Pleading. 

BSTATE  OF  DECEDENT. 
Bee  Executors  and  Administratora. 

ESTATE  BY  ENTIRETY. 

ESTATES  BY  ENTIRETY  as  they  existed  at  common  law 
do  not  exist  in  Nebraska.  On  the  contrary,  a  husband  and  wife 
are  now  considered  as  equals,  the  relation  as  a  dual  equality,  and 
the  conveyance  of  land  to  them  does  not  create  an  estate  In  en- 
tirety.   (Kerner  v.  McDonald,  550.) 

ESTOPPEL. 

1.  ESTOPPEL.— REPRE-SKNTATIONS  AND  STATEMENTS 
made  to  one  who  does  not  act  or  rely  upon  them,  and  who  la  not 
misled  by  them,  do  not  work  an  estoppel.    (Faison  v.  Grandy,  683.) 

2.  ESTOPPEL  —  ELEMENTS.  —  To  constitute  an  estoppel  by 
conduct  in  favor  of  another  with  respect  to  the  title  of  the  subject 
matter  In  dispute,  it  must  appear  that  the  party  against  whom  such 
estoppel  is  sought  to  be  established  was  apprised  of  the  true  state 
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'  bis  oini  title,  that  by  his  conduct  he  Intended  to  deceive  or  was 
lilty  of  Buch  negligence  as  amounted  to  fraud,  and  that  the  other 
LTty  -was  not  only  destitute  of  all  knowledge  regarding  the  true 
»te  o*  his  title,  but  of  the  means  of  acquiring  such  knowledge. 
x>^wer  Latham  Ditch  Co.  v.  Louden  Irr.  etc.  Co.,  80.) 

3.  ESTOPPEL.  —  TO  SUFFICIENTLY  PLEAD  an  estoppel 
a.8ed  upon  statements,  it  must  be  averred  that  the  statement  relied 
C>on  to  constitute  such  estoppel  was  made  with  the  intention  that 

sboiild  be  acted  upon.    (Beals  y.  Cone,  92.) 

4.  ESTOPPEL  IN  PAIS-PLBADINQ.— In  order  to  raise  the 
aestion  of  an  estoppel  in  pais  the  facts  constituting  such  estoppel 
inst  l>e  especially  pleaded.    (Davidson  v.  Jennings,  40.) 

S5.  ESTOPPEL  IN  PAIS— WHO  MAY  INVOKE.— To  entitle  a 
arty  to  invoke  the  doctrine  of  estoppel,  he  must  actually  have  been 
lisled  and  induced  to  act  to  his  prejudice  by  reason  of  another's 
[>nduct,  he  having  on  his  part  exercised  due  diligence  to  ascertain 
be  truth.    (Davidson  v.  Jennings,  49.) 

EVIDENCE. 

1.  EVIDENCE-JUDICIAL  NOTICE.— A  court  will  take  Judl- 
lal  notice  of  the  records  and  prior  proceedings  in  a  case 
^fore  It    (State  v.  Bates,  768.) 

2.  EVIDENCE— JUDICIAL  NOTICE— DECISIONS  OF  UNITED 
iTATES  COURTS.--If  a  state  law  as  to  a  certain  class  of  cases 
las  once  been  held  by  the  United  States  supreme  court  to  be  in 
!ontravention  of  the  constitution  of  the  United  States,  or  ex  post 
acto,  a  state  court  will,  whenever  thereafter  a  case  of  that  class 
*omes  before  it,  take  notice  of  the  decision  of  the  national  court, 
&ud  of  the  question  respectln^T  which  such  decision  was  made. 
[State  V.  Bates,  768.) 

3.  EVIDENCE  AS  TO  WHETHER  WRITING  EVER  RE- 
CLAME OPERATIVE.— PAROL  EVIDENCE  is  admissible  to  show 
tbat  a  writing,  in  the  form  of  a  contract,  never  became  operative 
as  a  contract.  In  other  words,  a  separate  agreement,  constituting 
R,  condition  precedent  to  the  attaching  of  any  obligation  under 

the  writing,  may  be  shown  by  parol  evidence.    (Reiner  v.  Crawford, 
84&) 

4.  EVIDENCE— CONTRACT  PRICE—MARKET  VALUE.-In 
an  action  upon  a  contract  to  recover  for  goods  sold,  where  there 
is  a  conflict  in  the  evidence  as  to  the  price  to  be  paid,  evidence  of 
the  market  value  of  such  goods  is  admissible,  if  the  Jury  are 
instructed  that  they  should  consider  the  evidence  only  as  bearing 
on  the  question  of  probability  as  to  what  the  contract  was  as  to 
price.    (Copeland  v.  Brockton  St.  Ry.  Co.,  274.) 

5.  EVIDENCJE  OF  OWNERSHIP— DOG.— A  collar  worn  by  a 
dog  and  having  a  particular  man's  name  upon  it,  while  not  con- 
clusive evidence  that  such  man  was  the  owner  of  the  dog,  is  ad- 
missible in  evidence  as  tending  to  show  that  he  was  such  owner. 
<Ingraham  v.  Chapman,  264.) 

6.  EVIDENCE— DECLARATION  TO  EXPLAIN  ACT.— If  it  is 
material  to  show  the  purpose  or  reason  for  the  departure  of  a  per- 
son, or  of  an  act  done  by  him,  his  declarations  of  his  purpose,  or 
reason  for  so  doing,  made  at  or  about  the  time  he  acts,  if  made  in 
ft  natural  way,  and  without  any  circumstances  of  suspicion,  are 
admissible  as  original  evidence.  (Mathews  v.  Great  Northern  Ry. 
Co.,  383.) 

7  EVIDENCE  — PHOTOGRAPHS  — PRIVATE  PARTS  OP 
HUMAN  BEINGS.— IT  IS  GROSSLY  IMPROPER,  upon  the  trial 
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of  an  actioB  for  pemiml  InjnrleB,  brongbt  hy  a  yvmiff  lady 
tween  nineteen  and  twenty  yean  of  a^e,  to  admit  in 

photographs  showing  rear  views  of  the  plaintifrs  person,  

from  below  the  shoulders  to  mid-tliigh.  If  the  condioon  if 
any  private  part  of  the  body  of  any  party^  male  or  females  k 
material  on  any  trial,  it  should  be  privatdy  examined  by  cxpem 
out  of  court,  and  expert  testimony  be  given  of  it.  (Gnhl  ▼.  WUt- 
comb,  889.) 

a  BVIDBNCTB-RETROACTIVB  STATUTES.— A  statnts  ^ 
daring  that  the  plats  and  surveys  made  by,  and  in  tlie  engtoeaiaK 
department  of,  any  municipali^  in  the  state  are  prima  fads  sn- 
dence  in  all  proceedings  in  all  courts  is  valid,  and  applies  ts  al 
actions,  including  those  between  private  parties  and  those  peaSag 
at  the  Ume  of  ita  enactment    (Fish  v.  Chicago  etc  Kj.  Oou»  a&) 

Bee  Appeal;  Attorney  and  Olient,  11;  Homicide;  Insaraaeet  U; 
Judgments*  6-8;  Marriage  and  Divorce^  4;  Bevenae  P*ff"irc  Vtt- 
neeses. 

BXOBPTIONfik 

Bee  Appeal,  2-7;  Instructions,  8. 

BXBGUnON. 
Bee  Corporations,  91 

BXBCUTORS  AND  ADMINI8TBA7rOB& 

1.  BXBCUTORS  AND  ADMINISTRATORS  ^  OKNBRAL 
RIGHT  TO  PERSONAL  PROPERTY— PAYMENT  OP  DBBT&- 
The  legal  title  to  personal  property  of  an  intestate  decedent  paasM 
to  the  administrator,  but  the  equitable  title  is  in  the  dlstiibiitBei. 
The  administrator  has  the  legal  title  to  the  estate  for  tbe  purpose  U 
paying  debts  against  it,  but  after  they  are  paid,  the  residoe  of  the 
estate  goes  to  the  heirs.    (Richardson  v.  Cole,  479.) 

2.  EXECUTORS  AND  ADMINISTRATORS  —  HSIRa  DIS- 
TRIBUTION BY  AMONG  THEMSELVES  —  PARAMOUyT 
RIGHT.— A  public  administrator  Is  not  entitled  to  the  possession  of 
personal  property  of  an  intestate  decedent,  where  there  are  at 
debts,  and  the  heirs,  being  of  age,  have  by  consent  already  made  a 
domestic  distribution  of  the  estate  among  themselves.  (Richaidaoa 
V.  Cole,  479.) 

8.  EXECUTORS  AND  ADMINISTRATORS  —  ORDKR  TO 
TAKE  CHARGE  OF  ESTATB^COLLATERAL  ATTACK  UPOK 
—WHAT  IS  NOT.— To  deny  a  public  administrator  the  rigtat  to 
take  charge  of  the  personal  property  of  an  intestate,  where  there 
are  no  debts,  and  the  heirs  have  already  made  a  dtstrlbutioB  of  tbit 
estate  among  themselves,  is  not  a  collateral  attaclc  upon  an  ofder 
of  the  probate  court  directing  him  to  take  charge  of  Um  uHstf 
(Richardson  v.  Cole,  479.)  

4.  ESTATE  OP  DECEDENT— XBGAL  RBPRBSENTATITBBw- 
A  PROMISE  TO  PAY  MONEY  at  a  ttane  In  the  ftftore  sore  ts  m- 
rive  inures  to  the  benefit  of  the  legal  representatives  of  the  penes 
to  whom  the  mon^  is  to  be  paid,  if  he  is  not  allvs  at  lbs  tisM  tte 
pajrinent  is  du&    (Millard  v.  Batiyton,  294.) 

5.  DEATH  BY  WRONGFUIj  ACT— SBTTLBMBNT  OF  VLA3M 
inoR.^Under  a  statute  giving  a  right  of  action  tor  a  deaQi  cssasi 
by  a  wrongful  act,  exclusive  for  the  ben^t  tff  tiie  widow  sbA 
next  of  Itln  of  the  deceased,  the  personal  repitstMaflfs  sf  Che  ISI- 
ter  may  compromise  and  settle  the  claim  arising  under  the  sis  ISM 
with  the  person  lialjle,  either  before  or  after  tkt  agCtssi  is  ^fwngirt, 
and  without  tlie  consent  of  the  next  ef  Un  sr  <be 
(Foot  V.  Great  Northern  Ry.  Co.,  395.) 
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EXEMPTIONS, 
See  Constitutional  Law,  S;  Ootporatlons,  ti 

EXPRESS   GOMPAOTES. 

1.  EXPRESS  COMPANIES  —  VISITORIAI*  POWER  OF 
TATE  —INFORMATION  AS  TO  BUSINESS.— Expreea  companies 
re  not  ccNrporatioBs  subject  to  the  TUitorial  power  of  the  state,  but 
ftrtnersblps  engaged  in  the  bualnesa  of  common  carriers,  and  a« 
DClL  maoF  be  compelled  by  the  state  to  furnish  Information  as  to 
II  of  tli«ir  property  and  business  wUhln  the  state,  hut  they  can- 
flft  be  ecMBpeiled  to  furnish  Information  aa  to  their  Interstate  busl- 
ess  ancl  their  property  and  businesa  outside  the  state.  (State  t. 
FnitecL  Btatea  Express  Cot.  3G60 

2.  RXPRESS  COMPANIES  —  CONTROL  AND  VISITORIAL 
H>TVKR  OF  STATE.— An  express  company  is  not  a  corporation, 
lUt  a  partnership,  and  has  the  same  right  to  do  business  In  the 
itate  without  its  permission  and  free  from  Ita  control  and  vlsltorial 
lower  as  any  other  individual  or  partnership,  except  In  so  far  aa 
bi  baainess  wlthla  the  atate  is  affected  with  a  public  interest,  and 
herefore  subject  to  public  control  and  regulation.  (State  v.  United 
States  Sxpress  Co.,  36&) 

3.  BXPRESS  COMPANIES  are  not  subject  to  the  provisions  of 
die  tnctenitate  commerce  acts.    (State  v.  United  States  Express  Qq^ 

FELLOW-SERVANTS. 
See  Railroads^  1. 

FIDELITY   INSURANCOB. 
See  Insurance,  lS-25. 

FISHERY. 
Bee  Waters  and  Watercoaiaee»  14 

FIXTURES. 

FIXTURES— MACHINERY  AND  BNOINB9.— AS  BB- 
TWBEN  A  MORTGAGOR  AND  A  MORTGAGEE  of  real  property, 
macMnery  and  engines  attached  to  a  buildlog  thereon*  by  means 
of  lag-screws  and  bolts,  are  personal  property,  which  may  be  re- 
moved by  the  mortgagor,  where  no  Intent  appears  to  have  had 
them  become  a  part  of  the  realty,  and  it  does  appear  that  they  are 
not  specially  designed  for  the  building,  but  of  common  lot  aad  de- 
scription, bought  and  sold  in  the  markets  according  to  price  lisl 
and  sample;  that  they  are  capable  of  removal  without  material 
injury  to  the  premises;  and  that  the  building  can  again  be 
«liilpped  with  machinery  and  engines,  suitable  for  Its  purposes, 
witheist  altecatloiL  of  the  structure.    (Neufelder  r.  Third  St.  etc. 

Bj^SSl.) 

FORGED  CHECK. 

Bee  Banks  and  BankUig,  2,  & 

FORMER  JEOPARDY. 

CRIMINAL  LAW-ASSAULT-OOLLUSIVB  CONVICTION 
-BAR  TO  SUBSEQUENT  PROSECUTION.— A  defendant  who 
voluntarily  goes  before  a  Justice  of  the  peace,  swears  to  a  complaint 
charging  himself  with  an  assault,  and  confesses  himself  guilty,  can- 
not thereafter  pleftd  the  Judgment  against  hlmseU,  rendered  in  such 
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a  proceeding,  mm  t  bar  to  a  anbeeqnent  proseciitioii  for  the 
•ffeaaeu    (Da  Bord  ▼•  Pec^le*  89.) 

Sea  jQdgmentBb  1%  IS. 

FBAUDULENT  GONyBYANCB. 

L  FRAUDULENT  CONVEYANGBS—PREFERBSNCEa— If  t 
debtor  In  failing  circnmstancee  conveys  the  whole  of  Ills  gooda  to  t 
creditor,  who  pays  him  the  differ^ice  between  the  amount  of  tte 
debt  and  the  fair  yalne  of  the  goods  In  cash,  with  knowledge  cr 
notice  of  snch  facts  as  wonld  Induce  an  ordinarily  prudent  persos 
to  make  inqnlry  which  wonld  lead  to  knowledge  that  andli  dd>t« 
Is  attempting  to  defrand  his  other  creditors  by  anch  sale,  or  to  his- 
der  and  delay  them  In  the  collection  of  their  debts,  the  conreysBOi 
Is  TOid  aa  to  snch  creditors.    (Henney  Buggy  Go.  t.  Aahenfelt^,  903L) 

2.  FRAUDULENT  GONVBYANGES-WHAT  ARB.— A  conny- 
ance  may  be  fraudulent  aa  against  creditors,  ^ther  whea  It  li  es- 
tered  into  with  actual  fraudulent  Intent,  or  when,  from  the  natms 
of  the  transaction,  the  conveyance  must  be  held  fraudulent  as  t 
conclusive  presumptioii  of  law,  without  regard  to  ^e  Intent  or 
motlvea  of  the  debtor.    (Nelson  v.  I^elter,  142.) 

8.  FRAUDUIiBNT  GONVBYANGBS  WBKM  WILL  NOT  SUP- 
PORT AN  ATTAGHHBNT.— A  statute  authoriaing  a  writ  of  atta^ 
meat  to  Issua^  where  the  debtcnr  haa,  within  two  years  pirlor  to  tke 
filing  of  the  affidavit  required,  fraudulently  conveyed  or  aas^gsfd 
hia  assets  In  hindrance  of  creditors,  appllea  only  when  the  emr 
veyance  waa  with  actual  fraudulent  intent  to  hinder  and  deliy 
creditors,  and  not  whoi  the  conveyance  waa  fraudnloit  In  lav, 
regardless  of  the  Intent  of  the  debtor.    (Nelson  v.  Leiter,  142^ 

4.  FRAUDULENT  GONYEYANOBS-FRAUD  QUESTION  OF 
FAGT.— Whether  a  prior  conveyance  of  property  waa  made  wftt 
actual  Intent  to  hinder  and  d^ay  creditora  la  a  queatloo  of  futL 
CNelsoQ  T.  Lelter,  142.) 

G.  FRAUDULENT  G0NYBYANGB8— BIGHT  TO  PRBFBB 
GREDITOB.— A  debtor,  in  falling  circumstances,  may  pay  or  ■•• 
cure  one  creditor  to  the  ezdualon  of  the  others,  provided  the  pty> 
meat  la  made  or  security  given  with  Intent  In  good  faith  to  dit> 
charge  or  aecure  the  preferred  daim.  The  fact  that  the  Mbbat 
knows  that  the  effect  of  the  transaction,  to  the  ertent  of  sodi  pref- 
erence^ Is  to  hinder  and  dday  other  credltois  la  ImmatolaL  Old- 
aon  V.  Lelter,  142L) 

«L  FRAUDULENT  CK>NyBYANOBS-FRBFBRBNGBa— An  ad 
fdatlng  to  corporations,  providing  that  their  liability  for  mooej 
kwned  shall  not  exceed  one-tenth  of  the  amount  of  capital  slack 
actually  paid  In,  la  for  the  protection  of  depoaltora  and  atods- 
l^oldera.  The  fad  that  the  amount  of  a  preference  In  favor  of  a 
corporation  made  by  a  ftJllng  dd)tor  exceeds  aodi  one-tenth  s( 
paid-up  capital  doea  not  render  the  Indebtedneas  nor  any  part  of  II 
uncoUectible  as  against  other  creditors  of  soch  dsbtos;    QSMmm  % 

Lelter,  142.)  

FUTURBSi 

Bee  Sales,  l-fli 

GAMBUNO  TRANaAOnOK 
flee  Sales, 

GARNISHMENT. 
Attachment  and  Qamlshmesi* 
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GUARANTY. 

1.  GUARANTORS— PAYMENT  OP  RENT— NOTICE.— A  lessor 
^TTes  no  duty  to  one  who  has  made  an  absolute,  unconditional  guar- 
a.nty  that  rent  shall  be  paid,  either  to  talce  active  measures  to  col- 
lect the  rent  from  the  lessee,  or  to  notify  the  guarantor  that  the 
lessee  is  in  default    (Welch  v.  Walsh,  302.) 

2.  GUARANTORS— NOTICE  TO— DEFENSE  TO  ACTION.— It 
is  no  defense  to  an  action  against  one  who  has  guaranteed  the  pay- 
ment of  rent  that  the  defendant  has  suffered  from  not  knowing 
*tliat  the  rent  was  not  paid  by  the  tenant  for  twenty-three  months 
before  the  plaintiff  made  a  demand  upon  him  for  it  (Welch  t* 
TValsh,  302.) 

3.  GUARANTY  AND  SURETYSHIP.— THE  DIFFERENCE 
l>etween  the  conti*act  of  a  guarantor  and  the  contract  of  a  surety 
is  that  a  guarantor  maizes  a  collateral  promise  to  pay,  in  case  de- 
fault U  made  by  the  principal  debtor,  while  a  surety  cou tracts  di- 
rectly as  a  principal  to  pay  the  sum  of  money  for  which  he  is  sec- 
ondarily Uable.    (Welch  y.  Walsh,  302.) 

4.  GUARANTY  AND  SURETYSHIP— NOTICE  OF  DEBTOR'S 
DEFAULT.— No  distinction  can  be  made  between  the  contract  of  a 
guarantor  and  the  contract  of  a  surety  on  a  bond,  so  far  as  con- 
cerns the  duty  of  the  creditor  to  give  notice  of  the  default  of  the 
principal  debtor.    (Welch  y.  Walsh,  302.) 

5w  GUARANTOR  OF  A  NOTB^-NOTICB  TO.—The  guarantor 
of  a  promissory  note,  even  when  the  only  person  liable  on  It  is  the 
principal  debtor,  is  entitled  to  receive  notice  of  the  default  of  the 
principal  debtor,  and  if  he  is  damnified  by  not  receiving  such  no- 
tice within  a  reasonable  time,  he  is  discharged.  (Wdch  v.  Walsh. 
802.) 

HABEAS  OORPUa 

1.  HABEAS  CORPUS  PROCEEDINGS  cannot  be  used  to  an- 
tborize  the  exercise  of  appellate  jurisdiction.  (Bx  parte  Gafford* 
66a) 

2.  HABEAS  CORPUS.— THE  JURISDICTION  OF  A  COURT  or 
Jndge  to  render  a  particular  Judgment  or  sentence  by  which  a  per- 
son is  imprisoned  is  always  a  proper  subject  of  inqniry  on  habeas 
carpus.    (Ex  parte  Dela,  603.) 

a  HABEAS  CORPUS— QUESTIONS  TO  BE  DETERMINED.— 
While  a  court  on  habeas  corpus  has  no  power  to  inquire  into  mere 
Irregularities  of  procedure  which  are  properly  reviewable  on  ap- 
peal, it  will  inquire  into  the  jurisdiction  of  the  court  rendering  the 
Judgment,  to  ascertain  whether  it  is  void  for  want  or  excess  of 
jurisdiction,  and  to  ascertain  whether  the  process  issued  on  such 
judgment  under  which  the  petitioner  is  held  is  also  void.    (Ex  parte 

Dela,  608.) 

See  Criminal  Iiaw,  13. 

HOMICIDE. 

HOMICIDE  —  UNCOMMUNI  GATED  THREATS.  —  Uncom- 
municated  threats  afford  no  justification  for  killing.  Hence,  it  is 
proper  to  instruct  the  jury  to  disregard  evidence  of  threats,  if  they 
believe  that  the  deceased  was  not  assaulting,  or  attempting  to  as- 
sault, the  defendant,  and  that  he  was  not  making  any  hostile,  or 
apparently  hostile,  demonstration  toward  the  defendant  at  the  time 
of  the  h<»nicide.    (State  v.  Spencer,  463.) 

See  Criminal  Law»  8-10. 
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H0RSBLES8  TBHIOLBa 
8m  MuDletpal  Goiponitloii%  1^ 

miSBANO  AND  WIFB. 

L  HUSBAND  AND  WIFB  —  AGBNOT  OF  HUSBAND.— 
Whether  or  not  a  husband  ia  the  agent  of  hla  wife  to  a  qneetioii  eC 
tect,  and  cannot  be  preaomed  fhun  tha  marital  rdatJoo  alone. 
(Rnal-Owcn  l4imber  Go.  t.  Halt,  512.) 

3.  BVIDBNCB  —  PRBSUBCFTION.— €0  V I9KTUK9  oner  shoira 
to  preaomed  to  contlnne.    (Wallace  ▼.  Perelea,  80a) 

a  HUSBAin>  AND  WIPE  —  OONVBYANOB  BETWEBN- 
LBOAL  TITLB.— Prior  to  the  enactment  of  the  Wtoconain  atatnt^ 
LawB  of  1896,  chapter  88*  an  abaolute  conTejance  of  real  pioperty 
from  a  hnsband  directly  to  his  wife  did  not  carry  the  lecal  titter 
unless  the  property  was  purchased  by  tiie  wife  out  of  ker  sepa- 
rate estate.    (Wallace  t.  Pereles,  808.) 

4.  HUSBAND  AND  WIFB  —  CONVBTAN(3B  BETWEEN  — 
BURDEN  OF  PROOF.— In  a  contest  oyer  land  conreyed  hj  a 
husband  to  his  wlfe^  she,  or  one  taking  from  her  with  notice^ 
must  show  by  clear  and  satisfactory  evidence  that  her  pnrcfaase 
from  her  hnsband  was  made  In  good  faith,  and  for  a  Talnabto 
consideration  paid  out  of  her  aeparate  estate^  or  by  a  third  per* 
son  for  her.  A  mere  recital  of  a  Talnable  consldentlon  in  Urn 
conyeyance  will  not  aopport  a  recoyery  in  her  fayor.  CWallaca  y. 
Pereles^  89a) 

0.  HUSBAND  AND  WIFE-SEPARATION  AGREEMENT.- 
An  oral  contract  between  a  hnsband  and  wife,  without  the  flntei^ 
yention  of  a  trustee,  to  separate  and  live  apart,  la  absolute  yoid, 
aa  against  the  legislatlye  policy  of  the  state.    (Banm  y.  Baum,  854) 

e.  HUSBAND  AND  WIFE-<SEPARATION  AGRBElfENT— 
0ON8IDBRATION.— An  agreement  by  a  huaband  te  assign  Insor- 
ajice  poUdeo  to  hla  wife  for  no  other  oonaid»ation  than  a  eov»> 
nant  on  her  part  to  liye  separate  and  apart  from  him  is  wlthavt 
a  yalld  conaideration  and  will  not  be  oif  orced*  though  it  has  been 
partially  executed.    (Baum  y.  Baum,  864L) 

7.  HUSBAND  AND  WIFE-SEPARATION  AGRBSICSNT- 
ACTION  AS  TO  SEPARATB  ESTATE.— If  a  huaband  agnea 
to  assign  Insurance  policies  to  hte  wife  hi  consideratton  eT  Iwr 
separating  and  Uving  apart  from  hlm»  an  action  by  her  to 
the  assignment  to  not  an  action  regarding  her  aeparate 
where  ahe  haa  no  property.    (Baum  y.  Baum,  854.) 

Sea  Oontmcto^  8;  9;  Insurance,  9,  10;  Limitation  oi  Afftlons^  4s 

chanlosT  Uena,  8^;  Wltnessea» 

ICE. 
Bee  Waters  and  Watercourses*  T-llOL 

INDICTTMBNT.      . 
Bee  Criminal  Law,  l-4» 

INEBRIATEa 
Bee  Constitutional  I^w,  27. 

INJUNCJnON. 

1.    INJUNCTION   AGAINST   CONTINUING  TRESPASS.— If  a 
defendant  has  been  guilty  of  trespass  upon  the  plaintifhi  tond 
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which  hm  tntendfl  to  contlxrae.  no  Qi]eftti<m  of  title  tut  right  of  way 
h^lng  involved,  a  court  having  general  equity  powers  may  iSBiie 
an  injunction  against  the  continuing  of  Buch  trespasses.  (Boston 
etc-  B,  B.  V.  Sullivan,  275.) 

Z  INJUNCTIONS— RROTBCTION  OP  BASEMENT.— If  a  per- 
aon  la  granted  an  easement  in  a  flight  of  stairs  hy  deed,  to  remain 
at  the  place  where  they  are  then  located,  and  he  refuses  p^misslon 
to  change  their  location  and  begins  suit  to  enjoin  such  change,  he 
is  entitled  to  an  injunction  to  compel  the  restoration  of  the  stair- 
way, if,  after  the  dismissal  of  his  suit  and  pending  an  appeal  there- 
in, the  defendant  maices  the  change,  although  the  cost  of  restoriug 
the  building  to  its  former  condition  is  greater  than  the  injury  to 
the  complainant    (Ivea  v.  Edison,  829.) 

3.  INJUNCTION  —  REFUSAL  BEX)AUSB  OP  EXTREME 
HARDSHIP.— If  a  municipal  corporation  has,  at  great  expense, 
constructed  and  put  in  operation,  and  for  a  long  series  of  years 
has  used  and  enjoyed,  a  system  of  sewerage,  accommodating  a  pop* 
ulation  of  one  hundred  thousand  people,  an  injunction  against  the 
continued  use  of  such  system  must  be  refused,  on  the  ground  that 
it  would  be  inequitable  to  give  such  relief.  If  relief  can  otherwise 
be  afforded,  aa  by  making  Just  compensation  in  money.  (Gray  v. 
Mayor  etc,  642.) 

4.  'xHB  GRANT  OR  REFUSAL  OP  AN  INJUNCTION  IS  A 
MATTER  RESTING  IN  THE  SOUND  DISCRETION  Of  the  court 
dGlray  t.  Mayor  etc,  e^) 

INNKBBPER& 

INNEBEPBRS.-LODGING-HOUSB  KEEPERS  are  not,  !n 
a  legal  sense,  innkeepers,  hotel-keepers,  or  hoarding-house  keepers. 
(Bailey  t*  People^  116.) 

See  Constitutional  Law,  lS-201 

INSTRUOTIONa 

1  TRIAL— INSTRUCTIONS.— If  erroneous  Instructions,  dearly 
applying  to  the  facts  in  the  case,  are  given  to  the  Jury,  such  error 
is  not  cured  by  subsequent  correct  instructions  not  directly  point- 
ing out  and  ccNTecting  the  erroneous  tnstructiona.  (Gorsts  ▼.  Pinske^ 
441.) 

2.  TRIAL  —  ABSTRACT  INSTRUCTIONS.— Instructions  given 
by  the  court  to  the  Jury  must  apply  the  law  to  the  essential  facta 
in  a  practical  and  concrete  form.  Error  in  this  respect  Is  not  cured 
by  a  general,  correct  abstract  instruction  upon  the  same  subject 
(Gorstz  V.  Pinske  441.) 

3.  TRIAL-CONORETE  AND  ABSTRACT  INSTRUCTIONS— 
PR£>SUMPTION.— Correct  statements  of  abstract  propositions  by 
a  court  contained  in  instructions  must  be  considered  in  view  of 
the  whole  charge,  and,  if  coupled  or  connected  with  misleading  or 
injurious  Instructions  of  a  concrete  nature,  it  must  be  presumed  on 
appeal  that  the  Jury  gave  more  weight  to  those  portions  of  the 
charge  directly  affecting  the  question  involved,  as  stated  in  touch 
concrete  form,  than  to  the  abstract  modifications  in  other  portions 
of  the  charge,  although  literally  correct    (Gorstz  v.  Piufike,  441.) 

4.  INSTRUCTIONS  —  APPEAL  —  NECESSITY  OP  EXCEP- 
TION,—An  objection  that  the  trial  court  erred  in  giving  an  instruc- 
tion cannot  be  considered  on  appeal  where  no  exception  thereto 
was  taken.    (Reiner  v.  Crawford,  848.) 

Am.  St  Re».,  Vol.  LXXXIII-«a 
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k.  appeal  —  instrijotions   given   at   appellants 

REQUBST.—Brror  in  giving  an  erroneous  instmction  cannot  be 

urged  on  appeal  by  one  at  whoee  request  it  was  given.    (Reiner  t. 
Orawford,  848.) 

a  INSTRUCTIONS— WHEN  ERRONEOUS— SPECIAL  VER- 
DIOT-^BNERAL  VERDICT.— When  a  case  is  submitted  to  a 
Jury  for  a  special  verdict,  it  is  error  to  give  instructions  applicable 
only  to  a  general  verdict    (Bartlett  v.  Collins,  928.) 

7.  INSTRUCTIONS— LEGAL  EITFECT  OF  ANSWER— SPE- 
eiAL  VERDICT.— It  Is  error  to  state  to  a  Jury  the  legal  effect  of 

their  answer  to  a  Question  in  the  special  verdict    (Sheppard  v. 
Roeenkrans,  886.) 

a  INSTRUCTIONS  —  EXCEPTION  TO  —  WHEN  INSUFFI- 
CIENT. — ^An  omnibus  exception  which  includes  two  or  more  di» 
ttnct  propositions,  some  of  which  are  correct,  is  insufficient  to 
present  the  question  as  to  the  correctness  of  any  one  of  the  propo* 
aitions  singly.    CBheppard  v.  Rosenkrans,  886.) 

INSURANCE. 

1.  INSURANCE.— RECITALS  IN  POLICIES  OP  INSURANCE 
Which  are  not  contractual  elements  thereof  are  not  conduaive  on 
the  parties  thereto.  (Commonwealth  Mut  Fire  Ins.  Co.  v.  Haydeo, 
S46.) 

2.  INSURANCE  —  FOREIGN  CORPORATION  —  CONTRACTS 
OF— FAILURE  TO  COMPLY  WITH  LAWS.— A  foreign  insurance 
company  doing  business  in  a  state  without  complying  with,  and  in 
defiance  of,  its  laws,  cannot  Insist  that  its  courts  must,  as  an 
exercise  of  comity,  give  effect  to  its  contracts  made  with  citizens 
of  the  state.    (Commcmwealth  Mut  Fire  Ins.  Co.  v.  Hayden,  5454 

8.  INSURANCE.— MEMBERSHIP  in  a  mutual  insurance  com- 
pany ceases  with  the  expiration  of  the  member's  policy,  and  pay- 
ment of  the  liabilities  incurred  while  the  policy  was  In  force. 
Jurisdiction  of  such  company  does  not  include  Jurisdiction  over 
ex-members  who  are  not  in  fact  indebted  on  account  of  policies 
once  tveld  by  them.  (Commonwealth  Mut  Fire  Ins.  Co.  v.  EUiyden. 
645.) 

4.  INSURANCE  —  FIRE  —  CONDITIONS  —  STORING  EXPLO- 
8IVES.— If  a  fire  insurance  policy  provides  that  it  shall  become 
void  if  gasoline  is  kept  used,  or  allowed  on  the  insured  premises, 
the  policy  Is  avoided  by  temporarily  storing  a  small  quantity  of 
gasoline  to  be  used  in  a  gasoline  stove  for  cooking  purposes.  (Boyer 
T.  Grand  Rapids  Fire  Ins.  Co.,  838.) 

5.  INSURANCE  —  FIRE— CONDITIONS  CONCERNING  EX- 
PLOSIVES  —  DESCRIPTION  OF  PREMISBS.-A  fire  insurance 
policy  on  a  three-story  building  described  therein  covers  a  one- 
story  addition  to  such  building  adjoining  to,  connected  therewith, 
and  for  a  long  time  previously  thereto  used  and  occupied  in  conuec- 
tion  therewith,  so  as  to  avoid  the  policy  for  the  unauthorized  stoi^ 
ing  of  explosives  in  such  addition.  (Boyer  v.  Grand  Rapids  Fire 
Ins**Co.,  838.) 

6.  INSURANCE  —  FIRE  —  FORFEITURES.— Statutes  designed 
to  prevent  forfeitures  of  fire  insurance  policies  by  the  violation  of 
any  condition  of  the  policy,  when  such  violation  has  been  without 
prejudice  to  the  insurer,  do  not  apply  to  a  loss  occurring  during  a 
breach  of  the  contract  and  while  its  terms  were  being  violated  to 
the  prejudice  of  the  insurer.  (Boyer  T.  Grand  Rapids  Fire  Ins..  Co, 
838.) 
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7.  INSURANCE  —  PIRB  —  PROOF  OP  LOSS  -  PORPEITURB 
FOR  FAILXJRB  OP. — If  an  insurance  policy  provides  that  proof 
of  loss  shall  be  furnished  within  a  specified  time  after  loss,  but 
does  not  provide  that  failure  to  do  so  shall  work  a  forfeiture  of 
the  policy,  nor  make  the  furnishing  of  such  proof  of  loss  a  condi- 
tion precedent  to  the  liability  of  the  insurer,  the  time  within  which 
such  proof  is  required  to  be  furnished  is  not  of  the  essence  of  the 
contract,  and  the  failure  to  furnish  such  proof  within  such  time 
dojs  not  invalidate  nor  work  a  forfeiture  of  the  policy,  but  only 
postpones  the  time  of  payment.  (Mason  v.  St.  Paul  etc.  Ins.  Co.*. 
433.) 

a  LIFE  INSURANCE  —  PLACE  OF  CONTRACT.— Where  an 
application  for  a  life  insurance  policy  in  favor  of  a  named  bene- 
ficiary is  made  in  one  state  to  the  duly  authorized  agent  of  the  com- 
pany located  there,  who  forwards  it  to  the  home  office  in  another 
state,  where  it  is  accepted,  but  the  policy  returned  contains  addi- 
tional beneficiaries,  and  was  not  to  be  delivered  until  the  first  pre- 
mium was  paid,  the  contract  of  insurance  was  not  made  until  the 
policy  as  changed  was  delivered  to  the  applicant  and  the  premiums 
paid,  and  it  is  deemed  a  contract  made  in  the  former  state,  and  the 
rights  of  the  parties  are  to  be  determined  by  the  law  of  such  state. 
(Millard  v.  Brayton,  294.) 

9.  LIFE  INSURAJICE— CONTRACT  WITH  WIFE  ON  HUS- 
BAND'S  LIFE.— Where  a  wife,  having  an  insurable  interest  in  the 
life  of  her  husband,  makes  application  to  insure  such  interest,  and 
upon  such  application  a  policy  is  issued  insuring  that  interest,  and 
not  the  husband's  interest,  in  his  own  life,  and  the  promise  to  pay, 
although  not  made  in  express  terms  to  the  wife,  was  in  law  a 
promise  to  her,  the  contract  of  insurance  is  in  law  between  her  and 
the  company,  notwithstanding  her  husband  caused  the  application 
to  be  made  and  paid  all  the  premiums.    (Millard  v.  Brayton,  294.) 

10.  LIFE  INSURANCE— CONTRACT  WITH  WIFE-INTER- 
EST  OP  CHILDREN.— Where  a  wife  insures  her  interest  in  the 
life  of  her  husband  for  her  own  benefit  if  she  survives  him,  other- 
wise for  the  benefit  of  her  children,  the  children,  upon  her  death 
daring  the  life  of  her  husband,  take  a  vested  interest  in  such  in- 
surance policy,  which  survives  to  their  legal  representatives  as 
against  the  representatives  of  the  husband.  (Millard  v.  Brayton^ 
294.) 

11.  LIFE  INSURANCE— WHEN  COMPLETE— REPRESENTA- 
TION OF  AGENT.— If  the  application  for  life  insurance  stipulates 
that  the  insured  incurs  no  liability  until  the  policy  is  issued  and 
delivered,  there  can  be  no  recovery  in  the  absence  of  such  issu- 
ing and  delivery,  though  the  first  premium  is  paid,  and  the  agent 
who  solicited  the  insurnnce  assured  the  applicant  that  it  would 
go  into  effect  at  once.    (Chamberlain  v.  Prudential  Ins.  Co.,  851.) 

12.  LIFE  INSURANCE— WRITTEN  CONTRACT  OF,  CAN- 
NOT BE  VARIED  BY  PAROL.— A  written  contract  of  life  insur- 
ance, which  is  not  to  go  into  effect  until  the  application  has  been 
accepted,  and  a  policy  Issued  and  delivered,  cannot  be  varied  by 
parol  evidence  that  the  insurance  agent  told  the  applicant  that 
the  Insurance  would  go  into  effect  at  once.  (Chamberlain  v.  Pru- 
dential Ins.  Co.,  851.) 

13.  LIFE  INSURANCE— ACTION— EVIDENCE  OF  TRANSAC- 
TION WITH  DECEASED  PERSON— ADMISSIBILITY.— Under 
a  statute  which  excludes  the  testimony  of  a  party  as  to  transac- 
tions personally  had  with  a  deceased  person,  when  the  opposite 
party  "sustains  his  liability"  from,  through,  or  under  such  deceased 
person,  the  wife  of  a  deceased  person  may,  in  an  action  by  her 
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upon  ftB  alleged  eootract  of  life  InsoraDce  made  wUli  him,  tes- 
tify as  to  a  eonvarBatkui  between  lilm  and  tbe  agent  of  the  la- 
•nrance  companyy  becanae  the  oomiMuiy  does  not  auataJn  its  lia- 
bility, *fnmi,  ttuongh,  or  under"  tbe  ineared.  (Cbamberlala  t.  Pru- 
dential Ins.  Oo^  851.) 

14.  LIFE  INSURANCB—AOBJNTS— ACTS  OP.  WHBN  BINIV 
INO— PRBSUHPTION  AS  TO  CONTINUANGB  OF  AGENCY.-* 
When  a  life  Insnrance  company  has  held  a  person  out  as  its 
agoit,  the  cMnpany  Is  boond  by  his  acts,  and  the  agency  will  be 
presumed  to  conttane  nntil  the  contrary  Is  proTed.  (fiUUl  t.  UdIob 
Gent  liife  Ins.  Co.,  844.) 

15.  LIFE  INSURAKCB^-AOTION— ADMISSIONS  OP  AGENT- 
ADBHSSIBILITY  AND  BINDING  EFFECT  OF.— When  It  Is  the 
duty  of  an  agent  of  a  life  Insurance  company  to  collect  and  pay 
premiums  to  It,  his  admissions  concerning  such  payments,  made 
by  a  decedent  In  his  lifetime,  are  admissible  In  evldeDcep  in  an 
action  on  the  policy,  and  binding  on  the  company,  thoni^  soeli 
admissions  were  not  made  at  the  time  of  the  execution  of  the 
contract  of  insurance.    (Hall  t.  Union  Cent.  Life  Ins.  Co.,  844.) 

la  LIFE  INSURANCE  —  SECRET  CONTRACT  BETWEEN 
AGENT  AND  SUBAGENT— LIABILITY  OP  COMPANY.— Neither 
corporations  nor  Indlyiduals  can  escape  their  fionest  liabilities  by 
secret  understandings  between  principals  and  agents.  Hence,  if 
a  person  is  employed  as  agent  of  a  life  Insurance  company,  but, 
by  a  secret  contract  between  him  and  the  company's  general 
agent,  he  is  to  be  simply  a  subagent,  and  he  Is  held  out  as  agent 
of  the  company,  with  power  to  collect  and  pay  over  preminnis  to 
Its  general  agent,  the  company  must  answer  for  collections  mads 

by  him  but  not  tamed  over  to  it    (Hall  t.  Union  Cent  Life  Ins.  Co, 
814.) 

17.  LIFE  INSUBANOBJ-ACTION  ON  POLICY— WHEN  NOT 
BARRED  BY  DELAY.— Though  a  policy  of  life  Insurance  requires 
that  an  action  thereon  shall  be  commenced  within  a  year  from  the 
death  of  the  Insured,  It  cannot  be  held  that  an  action  commenced 
after  the  expiration  of  nineteen  months  from  such  death  is  barred, 
where  the  company  promised  to  pay  If  the  premiums  had  been 
paid,  and  preyalled  upon  the  plaintliC  to  wait  until  after  the  year 
had  expired  for  the  return  of  their  agent  from  the  Klondike  coun- 
try, to  whom  It  was  claimed  the  premiums  had  been  paid.  Nor 
will  a  court  say  that  such  delay  was  unreasonable,  as  a  matter 
of  law,  where  the  question  of  reasonableness  was  submitted  to  the 
jury  and  found  in  favor  of  the  plaintiff.  (Hall  y.  Union  Cent  Life 
Ins.  Co.,  844.) 

la  FIDELITY  INSURANCE-PLEADING  CONTRACT— DE- 
FECT IN  COMPLAINT  CURED  BY  ANSWER.— In  a  suit  upon  a 
penal  bond,  the  fault  of  the  plaintiff  in  not  setting  out  In  full  the 
contract  of  suretyship  is  cured  by  the  pleading  of  the  defendant 
in  mailing  it  a  part  of  his  answer.  (Bank  of  Tarboro  t.  Fidelity 
etc.  Co.,  (*2.) 

10.  FIDELITY  INSURANCE— BREACH  OF  BOND— PLEAD- 
ING AND  PROOF.— In  a  suit  upon  a  penal  bond,  the  defendant 
if  he  relies  upon  breaches  of  the  contract  upon  the  part  of  the 
plaintiff  to  defeat  a  recoTery,  must  plead  and  prove  them.  (Bank 
of  Tarboro  v.  Fidelity  etc.  Co.,  682.) 

20.  FIDELITY  INSURANCE— APPLICATION— BOND.— SURE- 
TY  COMPANIES,  whose  bonds  are  modeled  after  some  form  of 
insnrance   policy,  and  are   based  upon  applications   containing  a 
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lai^e  number  of  questtom  and  answers,  are  In  the  nature  of  Insur- 
ance eompajUea    (Bank  of  Tarboro  v.  Fidelity  eta  Ox,  68L) 

21-  BVipBNCn&-MHMaRANDUM  OF  BXAinNATION.— In  a 
suit  by  a  bank  upon  tlie  bond  of  its  cashier*  a  BMaoraBdom  of  ttaa 
examination  of  the  cashier  before  a  oommittee  of  tlie  board  of  di- 
rectoTB  of  the  banlc,  prior  to  the  suit,  made  at  the  time  of  the  ex* 
amfnwtton,  and  read  over  to  tlie  cashier,  wlio  said  it  was  corred^ 

Is  admissible  in  evidence.    (Bank  of  Tarboro  v.  Fidelity  etc.  Co.. 
682.) 

22.  fiUBIBTIBS-BOLBASB  FROM  LIABIUTT.— Under  a  stat- 
ute allowing  a  surety  company  to  be  released  from  Its  liability  eo 
a  bond  on  the  same  terms  as  an  Indlyidual,  such  a  company  can 
release  Itself  from  liability  only  by  irettlng  off  the  bond.  (Bank  of 
Tarl>oro  v.  Fidelity  etc  Co..  682.) 

2a.  FIDELITY  INSUBANC^  —  CONSTBUOTION  —  SUBBTT 
COMPANIES.— A  BOND  given  by  a  surety  company,  which  fn  its 
form  and  essence  resembles  an  insurance  contract,  Is  to  be  cob- 
stmed  as  such  a  contract,  most  strongly  against  the  company,  and 
most  favorably  to  Its  general  Intent  and  essential  purpose.  (Bank 
of  Tarboro  v.  Fidelity  etc.  Co.,  682.) 

24.  FIDELITY  INSURANCE— BREACH  OF  BOND-NOTIOH 
TO  SURETY  COMPANY.— A  bank  Is  not  required  to  give  notice 
to  a  surety  company,  which  has  given  a  bond  as  surety  for  the 
bank's  cashier,  upon  mere  suspicion  that  the  cashier  was  guilty  of 
frandnlent  conduct,  but  is  entitled  to  a  reasonable  time  to  investi- 
gate in  order  to  ascertain  the  facts  which  would  justify  the  charge 

of  fraud  or  embezzlement    (Banlc  of  Tarboro  t.  Fidelity  etc.  Co., 
682.) 

25.  FIDELITY  INSURANCE-BOND— DUTY  OF  BANK-IN- 
6TRUGTION.— In  a  suit  by  a  banlc  upon  a  surety  bond,  an  instruc* 
tion  that  the  ofQcers  of  the  bank  are  required  to  give  the  same 
supervision  and  care  oyer  the  management  of  the  affairs  of  the 
bank  as  an  ordinarily  prudent  business  man  would  give  Is  correct 
(Bank  of  Tarboro  v.  Fidelity  etc  Ck).,  682.) 

INTEREST. 

1.  INTEREST  —  CONFLICJT  OF  LAWS.— Where  mioney  Is 
loaned  in  one  state  upon  real  estate  situated  in  another,  the 
security  being  the  basis  of  the  loan,  the  rate  of  interest  Is  gov« 
erned  by  the  laws  of  the  latter  state.    (Faison  y.  Orandy,  603.) 

2.  INTEREST,  RATE  OF,  WHEN  NOT  CHANGED  BY  IN- 
DORSEMBNT.— If,  upon  a  bond  secured  by  a  mortgage,  the  presi- 
dent of  the  corporation  holding  the  premises  makes  an  indorsement 
that,  in  consideration  of  the  extension  of  the  time  of  payment,  the 
rate  of  interest  shall,  after  such  ind<»i9eraent«  be  changed  from 
six  per  cent  to  seyen,  but  the  indorsement  is  not  made  In  a  maa« 
ner  Mnj^ing  the  corporation,  it  must  be  disregarded,  though  the 
bond  and  mortgage  were  permitted  to  stand  without  any  attempt 
to  enforce  them  for  many  years  aftor  the  making  of  such  Indonw- 
meat   (Ooltoa  r.  Vepew,  950.) 

See  Usury. 

INTERNAL  REVEHUm 
ges  Refteaae  Slamps. 
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roiNT  TRBSPASSBBa 

1.  TRB8PA88  —  JOINT.  —  AN  UNSATI8FIBD  JTTDGliraT 
AGAINST  ONE  TRB8PA8SBB  Is  no  tMir  to  a  suit  agalMt  another 
for  the  Mime  trespoM.    (Martin  t.  Bnffaloe,  €7d.) 

2.  IlES  JUDICATA— ACTION  AGAINST  COTRE8PASSER.- 
▲  point  decided  in  an  action  against  one  tresiiaseer  Is  not  res  Jiidi> 

eata  In  an  action  against  a  cotreeiMsaer.    (Martin  ▼•  Bnflaloe;  67&> 

JUDGHBNTB. 

1.  JUDGMENT  AS  BVIDBNCB  OF  PABAMOUNT  TITLS.* 
A  Judgment  which  establishes  a  paramount  right  to  land  is 
against  one  in  possession  Is  not  prima  facie  evidence  of  the  exist- 
ence of  a  paramount  title,  or  of  erlction  thereby,  as  against  a  de* 
fendant  who  liad  no  notice  of  the  action  until  after  Judgment  was 
rendered.    (Wallace  y.  Pereles,  806.) 

2.  JUDGMENTS-BBS  JUDICATA-SUBSBQUBNT  APPEAL. 
A  decision  on  questions  presented  to  the  supreme  court  in  rerlev- 
Ing  proceedings  of  the  district  court  becomes  the  law  of  the  case; 
and  cannot  be  re-exnmined  upon  a  subsequent  appeal  therein. 
(Barker  t.  Wheeler.  541.) 

8.  BBS  JUDICATA  — PABTIBS— NOTICE  OP  ACmON.— A 
prior  Judgment  is  not  res  Judicata  as  respects  the  rights  of  a  plain- 
tiff in  a  subsequent  action,  where  he  was  not  a  party  to  the  action 
in  which  the  prior  Judgment  was  rendered,  although  he  had  notice 
of  the  pendency  of  the  action,  since  identity  of  parties  !•  an  es- 
sential element  necessary  to  render  a  Judgment  in  one  case  res 
Judicata  In  another.  (Lower  Latham  Ditch  Co.  t.  Louden  Iir.  etc. 
Co.,  80.) 

4.  RES  JUDICATA— PARTIES-MINING  CLAIM.— T6  consti- 
tute a  judgment  in  one  action  res  Judicata  in  another  the  quality  of 
the  parties  to  each  must  be  the  same.  Hence  a  Judgment  by  the  land 
department  that  certain  parties  are  not  entitled  to  be  Tested  with 
tlie  fee  in  a  mining  claim,  rendered  upon  the  hearing  of  a  protest  by 
others  wlio  inn  Ice  no  claim  to  the  subject  matter  of  the  controTersy, 
is  not  res  judicata  in  subsequent  adverse  action  by  such  protestants 
as  owners  of  a  conflicting  claim,  since  the  capacity  in  which  the 
protestants  acted  iu  the  protest  proceedings  is  entirely  different 
from  their  capacity  in  the  subsequent  action.    (Beats  y.  Cone,  92.) 

6.  JUDGMENTS  OP  SISTER  STATES— PLEADING  AND 
EVIDENCE  IN  ACTIONS  ON— JURISDICTION.— In  an  action  in 
one  state  on  a  Judgment  of  a  court  of  a  sister  state,  the  defendant 
may  plead  and  prove  that  such  court  had  no  Jurisdiction  to  render 
such  Judfrnient  but  the  burden  is  upon  him  to  show  such  want  of 
Jurisdiction.    (Commonwealth  Mut.  Fire  Ins.  Co.  y.  Hayden,  545.) 

6.  JUDCIMEXT  OP  SISTER  STATE— ACTION  ON-^TUDICIAL 
NOTICE  OF  LOCAL  LAWS.— When  a  judgment  for  alimony,  ren- 
dered in  a  sister  state,  is  sued  upon  here,  the  courts  of  this  state 
take  judicial  notice  of  the  local  laws  of  the  state  from  which  the 
record  of  the  Judgment  comes.    (Trowbridge  y.  Spinning,  806w) 

7.  JUDGMENT  OF  SISTER  STATE— PLEADING.— It  is  not 
necessary,  in  an  action  upon  the  Judgment  of  a  sister  state,  ren- 
dered, as  alleged  in  the  complaint,  by  a  courf  of  general  Jurisdic- 
tion, to  allege  jurisdictional  facts.    (Trowbridge  v.  Spinning,  806^) 

8.  JUDGMENT  OF  SISTER  STATE-.TUDIOIAL  NOTICE  OP 
JURISDICTION.- In  an  action  upon  a  judgment  for  alimony  ren- 
dered, as  shown  by  the  complaint,  "in  the  circuit  conrt  of  the  city 
of  St.  Louis,"  in  the  state  of  Missouri,  a  court  of  this  state  will 
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Judicial  notice  that  the  MlBsourl  court  had  jurisdiction  to 
}A^  the  Judgment  alleged.    (Trowbridge  y.  Spinning,  800.) 

9.  JUDGMENT  OF  SISTER  STATE  FOB  ALIMONY— WHEN 
KIKAL.— A  Judgment  for  alimony,  rendered  in  a  sister  state,  la 
final*  and  will  be  so  regarded  in  tbls  state,  where  it  aliows  a  gross 
sum  to  the  wife,  although  the  court  which  rendered  it  has  power, 
und^  the  statute,  on  the  application  of  either  party,  to  make  such 
alteration  from  time  to  time,  respecting  the  allowance  of  alimony, 
aa  may  be  proper.    (Trowbridge  y.  Spinning,  800.) 

10.  JUDGMENTS,  VOID— LAW  OF  CASE.— If  a  decision  by  a 
national  court  renders  absolutely  void  conTlctions  and  judgments 

in  certain  cases  which  haye  never  been  appealed  from,  a  person  rs- 
leaaed  from  sentence  under  such  Toid  Judgment  may  be  rearrested 
and  prosecuted  for  the  same  offense.    (State  t.  Bates,  76&) 

11.  JUDGMENTS.-A  VOID  JUDGMENT  IS  REALLY  NO 
JUI>GM£:nt,  and  leaves  the  parties  litigant  in  the  same  position 

they  were  In  before  the  trlaL    (State  y.  Bates,  76&) 

12.  JUDGMENTS,  VOID— CRIMINAL  CASES.— A  judgment  In 
a  criminal  case  tried  before  an  unlawful  Jury  and  all  proceedings 
therein  after  entry  of  plea  are  wholly  void  for  want  of  Jurisdiction, 

and  may  be  so  treated  everywhere  and  at  all  timesii  (State  v.  Bates, 
7C8.) 

13.  JUDGMENTS  —  VOID  —  CRIMINAL  CASES  —  JEOPAR- 
I>Y. — ^If  a  Judgment  of  conviction  is  void,  the  accused  has  not  been 
pnt  in  Jeopardy,  and  upon  his  discharge  under  such  void  Judg- 
ment he  may  be  rearrested  and  held  for  trial  under  the  same 
indictment    (State  v.  Bales,  768.) 

14.  JUDGMENTS,  VACATINCJ— EFFECJT  OF.— If  a  person,  by 
Judgment  in  claim  and  delivery  proceedings  commenced  without 
Lis  knowledge  or  consent,  obtains  possession  of  personal  properly 
which  he  retains  he  cannot,  by  motion,  without  a  return  or  offer 
to  return  the  property,  have  the  Judgment  and  proceedings  set 
esldc.  on  the  ground  that  they  were  taken  without  his  knowled^^e 
or  authority,  and  the  Judgment  upon  such  motion  is  conclusive 
of  the  right  of  the  defendant  in  the  claim  and  delivery  proceed- 
ings to  the  return  of  the  property.  (Deerlng  Harvester  Co.  v.  Dono- 
Tan,  417.) 

8ee  Corporations,  8;  Joint  Trespass;  Mortgages,  8,  4;  Records. 

JUDICIAL  NOTICEl 
See  Evidence,  1,  2;  Judgments,  6-8w 

JUDICIAL  SALES. 

JUDICIAL  SALES-RATIFICATION.— If  a  Judicial  sale  Is 
made  in  pursuance  of  a  decree  of  court,  it  is  the  duty  of  that  court 
to  ratify  the  sale,  regardless  of  irregularities  in  the  process  Issued 
by  the  clerk.    (Passumpsic  Sav.  Bank  v.  Maullck,  539.) 

JURISDICTION. 
Bee  Venue. 

LANDLORD  AND  TENANT. 

1.  LANDLORD  AND  TENANT— LEASE,  WITH  PRIVILKOB 
OF  EXTENSION— CONSTRUCTION  OF.— A  lease  for  a  term 
ntnted.  witn  the  privilege  of  an  extension  by  giving  notice  before 
the  original  term  expires,  is  an  unconditional  lease  for  the  origl- 
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nal  term  and  •  oonditloiial  lease  for  the  term  tbereafler.    (Shcppavt 
Y.  Rosenkrana,  886.) 

2.  LANDLORD  AND  TfiNANT--LBASB  WITH  PBIYILBQB 
OF  BXTBNSION— HOW  LJSSSBB  HOLDS.— If  a  lessee,  imdtf 
his  lease,  has  tbe  priTllege  of  an  extension,  and  holds  orer  opoa 
ffivlng  notice  as  therein  required,  he  holds  for  the  additional  tern 
under  the  original  lease  and  not  under  the  iwtice.  (8h^>[«id  ▼. 
Hosenkrans,  886.) 

8.  LANDLORD  AND  TBNANT--LBASB— NOTIGB  FOB  AN 
ADDITIONAL  TBRM-fiTATUTB  OF  FRAUDS.— The  act  of  a 
lessee  in  giving  notice  tliat  he  will  hold  for  an  additional  teno, 
according  to  the  privilege  of  his  lease,  is  not  the  making  of  an 
agreement  concerning  land.  It  is  not,  therefore,  within  the  stat- 
ute of  frauds,  concerning  that  subject,  and  may  be  given  by  ao 
agent  having  no  written  authority,    (bheppard  v.  Rosenkrans,  888.) 

4.  COTENANCY— LANDLORD  AND  TENANT.— If  one  coten- 
ant  lenses  bis  share  of  the  common  property  to  another*  the  parties 
to  tLe  lease  bear  to  each  other  the  relation  of  landlord  and  tenant 
subject  to  its  obligations  and  rights.    (Sclunidt  t.  Constans,  437.) 

6.  COTENANCY— LANDLORD  AND  TENANT— COST  OF  Bfr 
PAIRS.— If  the  relation  of  landlord  and  tenant  exists  between 
cotenants,  the  one  in  possession  of  the  whole  premises  cannot,  la 
an  action  for  partition,  charge  his  landlord  for  repairs  made  upon 
the  property,  in  the  absence  of  a  special  agreement  that  be  shall 
be  compensated  therefor.    (Schmidt  v.  ConstanSi  437.) 

See  Quaranty* 

LARCENY. 

1.  LARCENY  FROM  DIFFERENT  PERSONS  IS  ONB  OF- 
FENSE, WHEN.— If  the  stealing  of  different  articles  of  property 
is  at  the  same  time  and  place,  so  tiiat  tiie  transacdon  is  the  same^ 
it  is  but  one  offense,  although  the  property  stolen  may  have  be- 
longed to  different  persons.    (State  v.  Haggard,  484.) 

2.  LARCENY  FROM  DIFFERENT  PERSONS-DISTINCT  OF- 
FENSES.—If  property  stolen  belongs  to  different  persons,  and  is 
located  at  different  places,  as  where  some  of  it  Is  in  wagons  in  a 
wagon-yard,  and  other  portions  of  it  in  a  shed  or  stable  loft  near 
by,  each  asportation  with  intent  to  steal  constitutes  a  different 
offense,  although  the  thefts  may  all  have  been  committed  In  rapid 
succession  and  in  pursuance  of  a  formed  design  to  steal.  (State  v. 
Haggard,  484.) 

3.  PETIT  LARCENY— WHAT  IS.— If  property  stolen  from  any 
one  place,  where  there  have  been  distinct  larcenies  from  different 
persons,  does  not  amount  In  value  to  as  much  as  thirty  dollars,  the 
theft  fs  petit  larceny.    (State  v.  Haggard,  484.) 

4.  LARCENY— STANDARD  OF  VALUE— PROPER  INSTRITO- 
TION.— While  the  market  yalue  of  goods  stolen  is,  as  a  genoaT 
rule,  the  standard  of  value,  yet  if  th^e  is  no  eridenee  that  any 
of  the  articles  described  in  an  indictment  for  larceny  had  a  market- 
able value,  but  all  of  the  evidence  is  directed  to  their  actual  value, 
there  is  no  error  in  telling  the  jury  to  be  governed  by  what  the 
evidence  shows  the  property  to  have  been  actually  worth.  (State 
T.  Haggard,  484.) 

See  Pledges. 

LAW. 

LAW— RULES     OF— SUBSTANTIAL     JUSTICE.— Rules     of 
law  must  be  adjusted  to  the  end  that  actions  will  be  capable  of 
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m  pnusdeMl  dcFtennUiattoo,  wtth  a  reasonable  ocrtainty  of  ■obatas- 
Uml  JooAlee.    Otraiiaa  ▼•  Mutual  Besecra  etc  Aasn..  <im».> 

LEASa 
Bee  Landlord  and  Tenant. 

LIOBNSEL 
See  Oonatltational  Law*  13;  Tlmlier. 

LISN& 

lilBNS-TBANSFBR  OF  DEBT.— The  assignment  of  a  debt 
with  It  all  Hens  or  other  security  for  its  paymeut    (Wood- 
Cto.  Y.  Mendenhall,  445.) 

See  Mechanics'  Liens;  Becelvers. 

LIMITATION  OF  ACTIONS. 

!•  STATUTE  OF  LIMITATIONS— WHEN  DOES  NOT  RUN.— 
Wlien  payment  is  provided  for  out  of  a  particular  fuud,  or  In  a 
particular  way,  the  debtor  cannot  plead  the  statute  of  limitations 
without  showing  that  the  particular  fund  has  been  provided,  or  the 
method  pursued.    0aTis  y.  Simpson,  570.) 

.2-  THE  STATUTE  OF  LIMITATIONS  DOES  NOT  APPLY 
TO  C50URTS  OF  EQUITY,  but  proceedings  in  equity  to  enforce  a 
legal  right  are  within  the  spirit  and  meaning  of  the  statute,  and 
hare  always  been  so  considered.  If  the  matter  in  controversy  in 
each  a  court  is  of  a  purely  equitable  nature,  not  cognizant  in  a 
court  of  law,  the  statute  of  limitations  has  no  effect,  but  the  court 
may  apply  the  doctrine  of  neglect  and  lapse  of  time  according  to 
dlacretion,  regulated  by  precedents  and  peculiar  circumstances,  but 
when  the  two  courts  have  concurrent  Jurisdiction,  and  also  when 
the  aid  of  equity  is.  invoked  on  account  of  special  circumstances, 
Puch  as  the  need  of  discovery,  the  difficulty  of  proceeding  at  law 
or  the  like,  the  statute  is  as  efTectuai  a  bar  as  at  law,  with  the 
qualification  that  in  case  of  fraud,  it  commences  running  with  the 
discovery  of  the  fraud.    (Colton  t.  Depew,  650.) 

3.  THE  STATUTE  OF  LIMITATIONS  DOBS  NOT  EXTIN- 
GUISH  A  DEBT,  but  merely  takes  away  a  remedy  for  its  enforce- 
ment.   (Ck)lton  ▼.  Depew,  650.) 

4.  LIMITATION  OF  ACTIONS— ABSENCE  FROM  STATE- 
HUSBAND  AND  WIFE.— A  statute  providing  that  the  time  of  the 
absence  of  a  party  from  the  state  after  the  accrual  of  a  cause  of 
action  against  him  shall  not  be  taken  as  any  part  of  tlie  time  lim- 
ited for  the  commencement  of  the  action  applies  when  both  the 
maker  and  payee  of  a  note,  husband  and  wife,  remove  to  and  re- 
side for  a  thne  Ui  another  state.    (Blackburn  y.  Blackburn,  325.) 

flee    AdTene    PossasBlon;  Mechanics'    Liens»  7;  Mortgages,  8,  9; 

TaxatixMi,  a 

LODOING-HOUSB. 
flee  Gonstitutlonal  Law,  18-20;  Innkeepers. 

LOTTERY. 

1.  LOTTERY.  —  CONTRACTS  OF  INVESTMENT  DEBEN« 
TURBS  OR  CERTIFICATES  which  by  any  device  may  be  called 
In  and  redeemed  at  any  period  before  they  would  reerularly  ac- 
cumulate a  credit  in  the  reserve  fund  equal  to  the  contracted  en* 
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dowment  Talae^  tnd  otherwise  glMng  uneqiml     drentagcs  te  co- 

tlflcat«  iioldera.  are  nnlAwful  as  belnf  lotteries,    imitate  y.  iBtematB 
Bar.  etc  Co.,  754.) 

2.  LOTTERY.  —  GONTRACTB  OF  INVKSTMENT  DEBEN- 
TURES OR  CERTIFIGATUS  whldi  cannot  i>e  expected  to  ae- 
camulate  a  reaenre  fond  equal  to  the  contracted  endownicst 
ralues  within  the  period  stated  without  aid  trom  lapses  or  appro- 
priations of  premiums  on  new  husiness  constitute  a  lotterj,  and 
are  unlawful  as  against  public  poUcy.  (State  t.  Interstate  Sar.  clc 
Oow»  764.1 

HANDAMUa 

MANDAMUS  DOBS  NOT  LIB  to  enfbrce  the  fnlflllmeat  eC  a 
mere  contractual  obligation.  (New  Orleans  Aoxiliarj  fiaaitiiy 
Assn.  in  Liquidation.  230.) 

See  Ttoation,  S. 

MARKBTa 
See  Constitutional  Law,  8M2L 

MARKBT  VALUa 
See  Bridence,  4, 

MARRIAGB  AND  DIYORGB. 

1.  DIVORCB  —  CRUBLTY  —  ABANDONMBNT.— Where  a  Im- 
band  la  compelled  to  leaTe,  and  llTe  separate  ffom  his  wife  oo  ae- 
count  of  her  cruelty  and  misconduct,  he  is  entitled  to  an  absolnts 
diYorce.    (Setzer  v.  Setzer,  066.) 

2.  DIVORCE— RECRIMINATION-ADULTERY  AFTER  ABAX- 
DONMENT.— When  a  husband  is  compelled  to  leaye,  and  IIto  sep- 
arate from,  his  wife  on  accounts  of  her  cruelty,  it  is  no  defense  to 
an  action  by  him  for  divorce  that  he  committed  adultery  after  tiie 
separation.    (Setzer  y.  Setzer,  666.) 

3.  DIVORCE— ADULTERY.— Under  the  statute  of  North  Caro- 
lina, the  adultery  of  a  husband  is  not  a  cause  for  dlTorce;  unlen 

he  separates  from  his  wife  and  lives  In  adultery.    (Setser  v,  Setser, 
666.) 

4.  DIVORCE  —  EVIDENCE  —  CONVERSATION  BETWEEN 
HUSBAND  AND  WIFE.— In  an  action  for  divorce,  a  husband 
will  not  be  permitted  to  testify  as  to  a  private  conversation  witb 
his  wife,  in  which  she  refuses  to  return  to  his  home,  where  bo 
one  else  wns  present,  ond  there  was  no  abuse,  threat,  or  assault 
under  a  statute  probibltinir  a  husband  or  wife  from  testifying  »» 
to  private  conversations  with  each  other.    (Fuller  v.  Fuller,  2T3.) 

5.  DIVORCE  — DECREE  OF  AGAINST  NONRESIDENT - 
WHEN  CONCLUSIVE— A  decree  of  divorce,  where  the  Jurisdic- 
tion rests  solely  on  the  domicile  of  the  complainant,  and  the  defend- 
ant, being  a  nonresident,  is  brought  into  court  by  publication,  and 
the  service  of  notice  outside  of  the  Jurisdiction,  is  conclusive 
against  such  nonresident  in  the  courts  of  other  states,  including 
that  of  which  she  was  a  resident  when  the  suit  against  her  was  in- 
Btituted,  and  the  publication  made  and  notice  served.    (Felt  t.  FeK, 

612.) 

See  Judgments,  9. 

MARRIED  WOMEN. 
See  Husband  and  Wife. 
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HASTBB  AMD  SERVANT. 

X  MASTER  AND  SERVANT— ASSUMPTION  OF  RISK.— An 
«mploy6  assumes  the  risk  of  an  obvious  danger  connected  with 
lito  employment,  where  he  understands  the  danger  perfectly,  and 
it.  4oea  not  depend  upon  the  negligent  act  of  another  employ^,  and 
after  making  complaint  and  being  told  that  he  would  have  to  con- 
tlnue  to  work  under  the  same  conditions  or  leave,  be  retains  hia 
position.    (Lamson  v.  American  Axe  etc.  Co.,  267.) 

2.  MASTER  AND  SERVANT— ASSUMPTION  OP  RISK— FEAR 
OF  LOSING  POSITION.— A  servant  assumes  the  risk  of  an 
<^viou8  danger  connected  with  his  employment,  although  the  fear 
of  losing  his  position  is  one  of' the  motives  which  induces  him  to 
continue  his  worlL.    (Lamson  v.  American  Axe  etc  Co.,  267.) 

a.  MASTER  AND  SERVANT— IMPERFECT  TOOLS.— A  mas- 
ter is  not  liable  for  an  injury  to  his  servant  due  to  imperfections 
In  small  and  common  toola  in  every-day  use,  such  as  a  hammer. 
CMartia  V.  Highland  Park  Mfg.  Co.,  G71.) 

4.  MASTER  AND  SERVANT— INJURY  FROM  DOING  WORK 
OUTSIDE  OF  EMPLOYMENT.— A  master  is  not  liable  to  his  ser- 
vant for  an  injury  caused  by  doing  work  outside  of  the  scope  of 
Ills  employment  at  the  request  of  another  servant  made  without 
authority.    (Martin  v.  Highland  Park  Mfg.  Co.,  671.) 

5.  MASTER  AND  SERVANT— DANGEROUS  WORK  OUT- 
SIDE OF  EMPLOYMENT.— A  master  is  not  liable  for  an  injury 
to  his  servant  caused  by  his  being  ordered  to  do  dangerous  work 
outside  of  the  scope  of  Us  employment,  unless  such  work  was 
more  dangerous  and  complicated  than  that  in  which  he  was  en- 
gaged.    (Martin  v.  Highland  Park  Mfg.  Co.,  671.) 

6.  MASTER  AND  SERVANT  —  LIABILITY  FOR  UNAU- 
THORIZED ACT  OF  SERVANT.- If  the  driver  of  a  deUvery 
mragon,  who,  under  agreement  with  his  employer,  when  delivering 
C^oods  to  cash  customers  must  collect  the  price  of  the  goods  deliv- 
ered, or  account  for  any  resulting  loss,  delivers  goods  without  col- 
lecting the  price  and  afterward,  in  attempting  to  collect  it  or  retake 
tbe  goods,  commits  an  assault  and  battery  or  other  violence,  he, 
and  not  the  employer,  is  liable  therefor.  (McDermott  v.  American 
Brewing  Co.,  225.) 

7.  MASTER  AND  SERVANT— LIABILITY  FOR  MALICIOUS 
ACT  OF  SERVANT.— If  a  servant  goes  outside  of  his  employment 
without  regard  to  his  service,  acting  with  malice,  and  wantonly 
causes  damages  to  another,  his  master  is  not  liable.  (McDermott 
T.  American  Brewing  Co.,  225.) 

8.  MASTER  AND  SERVANT— LIABILITY  FOR  ACTS  OF 
SERVANT.— A  servant  has  implied  authority  to  do  what  is  neces- 
sary to  protect  his  master's  property,  or  fulfill  the  duties  Intrusted 
to  him;  but  if  he  steps  aside  from  the  scope  of  his  employment, 
actuated  by  personal  malice,  or  by  motives  of  his  own,  he  is,  and 
th«  master  is  not  liable  for  the  wrong  committed.  (McDermott  v. 
American  Brewing  Co.,  225.) 

9.  T0BT—PLEADIN(5— MALICIOUSLY  INDUCING  EMPLOY- 
ER TO  DISCHARGE  EMPLOYE.— In  an  action  for  maliciously 
inducing  another  to  discharge  his  employ^,  the  complaint  should 
set  out  the  substance  of  the  false  statements  by  which  the  defend- 
ant is  alleged  to  have  hiduced  such  discharge.  (Moran  v.  Dunphy, 
289.) 

10  TORT  -TO  INDUCE  A  THIRD  PERSON,  MALICIOUSLY 
AND  WITHOUT  JUSTIFIABLE  CAUSE,  to  end  his  employment 
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of  another,  whether  the  fndveement  to  by  fSnIae  slanden  or  toe- 
oeasXul  pencuMioii»  Is  an  actioBahte  tort.    (Montn  t.  Dunpliy,  20^ 

BiBOHANIOS*  LIBN& 

X.  MECHANICS  LIBN  LAW-430NSTErXJTIONALITT  OF.- 
A  mechanic's  Ilea  law  which  giTea  to  contractora,  8abcontnu:toft» 
materialmen,  and  laborero  a  Uen  on  hulIdingB  for  which  they  baio 
furnished  material  or  performed  labor,  la  act  oncoiiatitational  as 
deprtrlng  the  land  owner  of  inroperty  witbout  doe  pvoeeas  of  law, 
or  as  Impairing  the  obligation  of  eontracta,  or  aa  granting  to  oae 
class  of  dtlsens  priTileges  not  granted  upon  the  aaine  terns  ts 
others.    (Barrett  t.  MllUkan,  220.) 

2.  MBGHANIC8*  MENS  —  CONTRAOTtTAL  RBJIiATIONR-A 
mechanic's  lien  in  fiaror  of  a  principal  contractor  grows  out  of  de 
contractual  relatlona  between  the  owner  of  the  property  improred, 
or  hla  authorized  agenta,  and  such  i^incipal  contractor,  and  the 
right  thereto  Is  based  upon  contract,  and  for  the  porpose  of  secnring 
debts  due  thereunder.    (Bnst-Owen  Lumber  Oa  t.  Holt,  512.) 

3.  MECHANICS*  I/IBNS  ON  PROPBRTT  OF  MARaiED 
WOMEN.— Under  statutes  glTlng  Hens  for  work  or  material  fur- 
nished by  Tlrtue  of  a  contract  with  the  owner  of  the  land,  a  me- 
chanic's lien  cannot  be  crsated  npon  the  land  of  a  macried  woman 
under  a  contract  with  her  husband  alone,  acting  merely  for  himself. 
(Rust-Owen  Lumber  Co.  r.  Holt,  512.) 

4.  MECHANICS'  LIENS  ON  PROPERTY  OP  MARRIED 
WOMEN— KNOWLEDGE  OP  WIFB.—The  moe  fact  that  a  wife 
has  knowledge  of  the  construction  of  a  building  by  her  hnsbtod 
on  her  property  does  not  of  itself  necessarily  establish  the  agencj  of 
her  husband  to  charge  such  property  with  a  lien  for  material  used 
thereon,  nor  does  hear  mere  failure  to  dissent  from  the  proposed 
transaction  import  an  intention  to  bind  her  real  estate  to  the  pay- 
ment of  the  debt    (Rust-Owen  Lumber  Co.  r.  Holt,  512.) 

5.  MECHANICS'  LIENS  ON  PROPERTY  OP  MARRIED 
WOMEN— PAMILY  RESIDENCE— RATIFICATION  OP  HUS- 
BAND'S ACTS.— No  condusire  presumptton  of  ratification  of  tlie 
husband*8  acts  arises  from  the  occupation  by  his  wife  with  him  of 
a  bulldjng  as  a  family  residence,  constructed  by  him  on  her  land, 
so  as  to  make  effective  a  mechanic's  lien,  where  nofie  theretofore 
legally  attached.  At  most,  it  la  only  a  cirenmstance  to  be  consid- 
ered with  other  facts  and  circumstancea  for  the  purpose  of  deter- 
mining the  question  of  the  alleged  ratification.  (Rust-Owen  Lumber 
Co.  Y.  Holt,  512.) 

6.  MECHANICS'  LIENS  —  PROCEEDINGS  TO  BNPORCB 
WHEN  COMMENCED.— Under  a  statute  providing  that  mechanici^ 
liens  shall  continue  for  one  year  after  the  atatement  of  lien  is  filed, 
and  no  longer,  unless  proceedings  are  begun  to  enforce  the  lieo^ 
and  that  such  proceedings  ahaU  be  by  bill  in  chancery  and  noties 
of  lis  pendens,  and  that  all  persons  haTing  rights  or  like  liens  Is 
the  property,  or  having  filed  notice  of  intention  to  daim  a  lien, 
shall  be  made  partiea»  the  proceedingB  are  begun  when  the  bill  Is 
filed  and  the  fact  that  the  principal  contractor  is  not  made  a  paity 
until  after  the  year  has  expired  cannot  affect  the  rights  of  the 
complainajit  lienholder.    (Gasaerly  v.  Wayne  Circuit  Judges  320.) 

7.  PLEADINOB— AMENDMENT  BRINGING  IN  NEW  PARTY 
^LIMITATIONS.— If,  in  proceedings  to  enforce  a  mechanics  Ilea, 
a  necessary  party  Is  made  a  party  by  amendment  of  the  bill  after 
the  statutory  time  for  bringing  suit  has  expired,  he  is  the  only  per- 
son who  can  take  advantage  of  the  fact  that  he  was  not  made  a 
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party  to  the  bill  within  the  time  limited.    (Oaseerlj  v.  Wayne  Cir- 
cuit Judge,  320.) 

8.  CON&TITUTIONAIi  LAW— UBNS— ATTORNEYS'  FEES.— 
A  statute  giving  a  lien  to  persons  who  furnish  merchandise  or  ma- 
terial for  the  development  of  a  mine  Is  unconstitutional,  in  so  far  hh 
It  provides  that  in  a  suit  to  foreclose  such  lien  the  successful  lien 
claimant  shall  be  allowed  a  reasonable  attorney's  fee  as  costs,  as 
contravening  a  constitutional  provision  **tbnt  courts  of  Justice  shall 
be  open  to  every  person,  ....  and  that  right  and  justice  shall  be 
administered  without  sale,  denial,  or  delay."  (Davidson  v.  Jennings, 
49.) 

a.  MECHANIC'S  LIEN— HOW  CREATED.— A  mechanic's  or 
miner's  lien  Is  the  creature  of  statute,  and  attaches  only  by  virtue 
ot  work  being  done  or  materials  furnished  under  a  contract,  express 
or  Implied,  with  the  owner  of  the  property  upon  which  the  lien  is 
claimed.    (Davidson  v.  Jennings,  49.) 

10.  MECHANIC'S  LIEN— MINING  CLAIM— ESTOPPEL.— A 
part  owner  of  a  mining  claim,  who  has  no  interest  in  a  lease  under 
-wbich  the  claim  is  being  worli^ed,  where  the  rights  of  the  parties 
iB  the  propcarty  appear  of  record,  is  not  estopped  from  claiming  thnt 
persons  who  furnished  materials  for  the  working  of  the  mine  have 
no  lien  against  his  interest,  by  the  facts  that  he  was  cognizant  of 
tbe  work  being  done  and  took  some  part  in  its  direction,  tliat  he 
gave  some  orders  for  merchandise  in  the  name  of  the  company  un- 
der which  the  mine  was  being  operated,  and  that  he  failed  to  give 
notice  to  the  lien  claimants  of  his  true  relation  to  the  property. 
<I>avidBon  v,  Jennings,  49.) 

MINES  AND  MINING. 

1.  2.  MINES-BIGHTS  OF  LOCATOR.— PREVIOUS  TO  THE  ACT 
OF  CONGRESS  OF  1872  relating  to  mining  claims,  the  rights  of 
a  locator  were  limited  to  the  vein  upon  which  his  location  was 
made.  The  rights  to  surface  ground  attached  only  for  the  pur* 
iM>8e  of  the  convenient  working  of  the  vein  so  located,  and  no 
rights  to  any  other  vein,  except  the  one  upon  which  the  location 
was  made,  were  given.  (Calhoun  Gold  Min.  Co.  v.  Ajaz  Gold  Mln. 
Co.,  17.) 

8.  MINES— CROSS-VEINS-PRIOR  CLAIMANT'S  RIGHTS.— 
Under  United  States  Revised  Statutes,  section  2336,  providing  thnt 
**where  two  or  more  veins  intersect  or  cross  each  other,  priority  of 
title  shall  govern,"  such  provision  refers  to  the  intersection  or 
crossing  of  veins  either  upon  their  strike  or  dip.  (Calhoun  Gold 
Mln.  Co.  V.  Ajax  Gold  Min.  Co.,  17.) 

4.  MINES  —  CROSS- VEINS— SPACE  OF  INTERSECTION.— 
Under  section  2336  of  the  United  States  Revised  Statutes  relating 
to  the  ownership  of  cross-veins,  which  provides  that  the  subsequent 
locator  "shall  have  the  right  of  way  through  the  space  of  inter- 
section for  the  purposes  of  the  convenient  working  of  the  mine," 
the  ''space  of  intersection'*  means  either  the  intersection  of  veins 
or  of  conflicting  claims,  and  grants  a  right  of  way  to  the  junior 
claimant  through  such  space  for  the  convenient  working  of  liis 
mine  upon  the  veins  which  he  owns  or  controls  outside  of  that 
space.    (Calhoun  Gold  Min.  Co.  v.  AJaz  Gold  Min.  Co.,  17.) 

6.  MINES— TUNNEL  SITES— RIGHT  OP  WAY.— Under  section 
2S23  of  the  United  States  Revised  Statutes,  providing  for  the 
running  of  tunnels  for  the  development  or  discovery  of  mines,  a 
tunnel  site  cannot  be  projected  and  its  tunnel  extended  underneath 
a  previous  valid,  subsisting  location,  for  the  purpose  of  discovering 
blind  leads  within  such  location.  (Calhoun  Gold  Mln.  Co.  v.  AJax 
Gold  Min.  Co.,  17.) 
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a  MINB9— TUNNSL  8ITBS-6LIND  liBADS— PRIORITY.- 
The  locator  of  a  tunoel  site  acquires  no  title  to  blind  leads  dif- 
corered  in  his  tunnel  within  the  boundaries  of  a  prior  valid,  sob- 
sistlng  location  not  known  to  exist  previously  to  the  commeucement 
of  the  work  upon  the  tunnel.  ^Calhoun  Gold  MIn.  Go.  t.  Ajax  Gold 
MIn.  Go.,  17.) 

7.  MINB&-PRIORITY  OP  LOOATION.— ALrL  RIGHTS  con- 
ferred by  a  Talid  prior  location,  so  long  as  it  remains  in  full  force 
and  effect,  are  preserved  from  invasion  and  cannot  be  infringed 
U|;>on  or  impaired  by  subsequent  locations.  (Galhoun  Gold  Hin.  Go. 
V.  AJaz  Gold  Min.  Go.,  17.) 

a  MINE&-TUNNEL  SITB.— UNDER  SEGTION  2323  of  the 
United  States  Revised  Statutes  a  tunnel  site  can  only  embrace 
unappropriated  public  domain,  and  no  rights  are  conferred  to  extend 
such  tunnel  through  previous  valid,  subsisting  locations.  (Calhoun 
Gold  MIn.  Go.  v.  AJaz  Gold  Min.  Go.,  17.) 

9.  MINES  —  TUNNELS  —  UNDISGGVERBD  VEINS  — PBB- 
SUMPTION.— In  the  absence  of  any  proof  to  the  contrary,  the 
presumption  attaches  that  all  veins  discovered  in  that  part  of  a 
tunnel  which  extends  under  a  prior  valid,  subsisting  daim  bdong 
to  the  latter  claim.  (Galhoun  Gold  Min.  Go.  v.  AJaz  Gold  Mhi.  0&, 
17.) 

10.  MINBS-LOGATION— PATENTS.— AS  AGAINST  A  COL- 
LATERAL ATTACK,  the  action  of  the  land  department  in  iBsmng 
patents  to  mining  claims  conclusively  settles  that  all  steps  necessaiy 
to  constitute  a  valid  location  of  such  claims  had  been  taken,  inclod- 
ing  the  discovery  of  mineraL  (Galhoun  Gold  Min.  Ga  t.  AJaz  (>old 
Min.  0>.,  17.) 

11.  MINBS-TUNNBLS— ESTABLISHING  GHARAGTBR  OF 
VEINS— TRESPASS.— The  locator  of  a  tunnel  site  who  attempt! 
to  initiate  title  to  blind  veins  in  his  tunnel  underneath  a  valid  prior 
location  is  a  trespasser,  and  is  not  entitled  to  develop  such  veins 
for  the  purpose  of  establishing  their  character.  (Calhoun  Gold  Min. 
Go.  V.  AJaz  Gold  Min.  Co.,  17.) 

12.  MINES  AND  MINING— BGUNDARIES-BSTABLISHMEMt 
BY  GONSBNT.— The  consent  of  an  owner  of  an  undivided  inttfest 
in  a  mining  claim  to  the  establishment  of  a  certain  line  as  a  bound- 
ary cannot  bind  his  nonconsenting  co-owner.    (Strickley  v.  Hill,  TSft.) 

13.  MINES  AND  MININCJ— BOUNDARIES— ESTABLISHMENT 
BY  PAROL  CONSENT.- If  adjoining  owners  and  their  predeces- 
sors in  interest  occupy  land  to  a  given  line,  treating  that  as  the 
boundary  between  their  respective  lots  for  twenty  years,  neither 
can  thereafter  claim  beyond  such  line.    (Strickley  t.  Hill,  786.) 

14.  MINES  AND  MINING— LOCATORS— GITIZBNSHIP.— If  It 
appears  that  a  mine  locator,  although  of  foreign  birth,  had  resided 
within  the  United  States  for  many  years,  had  served  as  a  soldier 
in  the  Civil  War  of  1863,  had  been  honorably  discharged  flx>m  the 
army,  had  ezercised  the  right  of  the  franchise  at  several  Sections, 
had  taken  an  oath  that  he  was  over  twenty-one  years  of  age,  and 
a  naturalised  citizen  of  the  United  States,  and  tliat  he  would  sup- 
port lAie  constitution  thereof,  and  that  he  had  drawn  a  pension  u 
a  disabled  soldier,  a  finding  that  he  is  a  naturalised  dtlsen  wlU  not 
be  disturbed.    (Strickley  v.  Hill,  786.)  

15.  MINES  AND  MININGS— LOGATORS-OITIZBN8HIP.— The 
rights  of  a  citisen  mine  locator  and  of  his  grantees  is  not  alfeoted 
by  the  fact  that  his  colocator  is  an  alien.    (Strickley  v.  Hill,  78a) 

16.  MINES  AND  MININCJ— LOCATORS-CITIZENSHIP.— If  a 
citizen  and  an  alien    locate  a  mining    claim,  not    exceeding    the 
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amount  of  ground  allowed  to  one  locator,  sticb  location  la  yalld  aa 
to  the  citizen,  or  to  one  who  has  declared  his  Intention  to  become 
such,  and  a  conveyance  by  him  through  an  alien  to  another  citizen 
conveya  a  complete  title  to  the  claim  located,  provided  all  other 
provisions  of  the  law  were  complied  with,  and  there  are  no  Inter- 
Tenlng  rights.    (Strickley  v.  HiU,  78a) 

17.  MINBS  AND  MINING— LOCATION  BY  ALIBN.— An  alien 
'wbo  has  declared  his  intention  to  become  a  citizen  by  enlistment 
in  the  United  States  army  may  locate  a  mining  claim  upon  unoc- 
crapied  public  domain.    (Strickley  v.  Hill,  786.) 

1&  MINING  CLAIM— VIEWING  PREMISES-INSTRUCTION. 
Where  a  jury,  upon  viewing  mining  claims  which  are  in  dispute* 
bas  pointed  out  to  it  by  the  guide  the  point  where  a  corner  stake 
of  one  of  the  claims  would  fall,  this  error  is  cured  by  a  direction  of 
the  court  to  the  Jury  to  disregard  what  was  said  by  the  guide,  and 
told  that  upon  this  point  nothing  could  be  considered  except  the 
evidence  introduced  in  the  courtroom.    (Reals  v.  Cone^  92.) 

19.  MINES— EVIDBNCB-RBRUTTAI^— SAMPLES  OF  ROCK. 
Where  a  defendant  introduces  in  evidence  samples  of  rock  from  a 
mining  shaft  which  he  claimed  did  not  contain  mineral,  the  plain- 
tiff cannot  In  rebuttal  Introduce  other  samples  from  the  same  shaft 
containing  mineral,  since  this  does  not  show  that  the  samples  in- 
troduced by  the  defendant  were  mineral  bearing,  or  that  they  did 
not  come  from  this  particular  mining  shaft    (Heals  t.  Cone,  92.) 

20.  MINING  CLAIM-DISCOVERY  SHAFT— VEINS  IN  OTHER 
BHAFTS.— Under  the  mining  statutes  of  Colorado  a  discovery  shaft 
must  expose  the  vein  upon  which  the  location  Is  based,  and  tlie 
mere  discovery  of  some  other  vein  in  other  shafts  within  the 
boundaries  of  the  claim  cannot  supply  the  absence  of  the  one  re- 
quired to  be  exposed  in  the  discovery  shaft    (Reals  v.  (^ne,  92.) 

21.  MINING  CLAIM— DEFINITION.— "CREVICE,"  as  used  In  a 
statute  relative  to  a  discovery  shaft,  means  a  mineral  bearing  vein. 
(BealB  T.  Cone,  92.) 

22.  MINING  CLAIM-ANNUAL  ASSESSMENT  WORK-RUR- 
DS#N  OF  PROOF.— After  a  valid  mining  location  has  been  made^ 
the  title  thus  acquired  remains  so  until  forfeited  or  abandoned, 
whether  the  annual  assessment  work  required  by  the  act  of  Con- 
gress has  .been  performed  or  not,  and  a  party  seeking  to  Initiate  a 
claim  to  mining  premises  already  le^lly  located  has  the  burden  of 
proving  that  the  annual  labor  thereon  has  not  been  performed,  in 
order  to  establish  that  the  ground  so  located  Is  subject  to  location. 
(Beals  V.  Cone,  92.) 

23.  MINING  CLAIM— CANCELLATION  OF  ENTRY— RES  JU- 
DICATA—EVIDENCE.— The  cancellation  of  a  mineral  entry  only 
is  not  res  Judicata  on  another  application  for  a  patent,  and  the  facta 
found,  upon  which  the  cancellation  is  based,  are  not  admissible  to 
support  an  adverse  claim  against  a  second  application  for  the  same 
premises.    (Beals  t.  Cone,  92.) 

24.  MINING  CLAIM.— A  JUDGMENT  OF  THE  LAND  DE- 
PARTMENT, rejecting  an  application  for  a  patent  and  nothing 
more,  leaves  the  applicant  with  the  same  rights  as  though  no  appli- 
cation had  ever  been  made.    (Beals  v.  Cone,  92.) 

25.  MINING  CLAIM- DISCOVERY  OF  VBIN-ZTIMB  OF  LO- 
CATION.—The  validity  of  the  location  of  a  mining  claim  depends 
primarily  upon  the  discovery  of  a  vein  or  lode  within  Its  limits,  and 
is  valid  from  the  time  of  such  discovery  only,  a  discovery  not  relat- 
ing back  to  the  date  of  the  original  location.    (Beals  v.  Cone,  92.) 

26.  MINING  CLAIM.— A  VEIN,  within  the  meaning  of  mining 
lawy  la  a  continuous  body  of  mineral  bearing  rock  in  place,  in  the 
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§fmtinl  BMUW  of  the  avrowMUBf  f ormsttai,  and  wMIe  tt  mmt  taft 
booodaries,  it  !•  mot  necesMry  tbat  tii^  be  aeen.  b«t  their  ciMeoci 
may  be  otberwiae  determined.    (Beale  y.  Oodles  83^) 

27.  MINING  OliAJM— VBIN— WHBN  DI800TBBSIX— AN  IH- 
8TRUOTION  Is  properlj  refoeed  which  Is  based  upon  tiie  tbeofy 
that  a  Tein  of  mineral  bearing  rock  is  not  dlacoTmd  uless  Hm 
boundaries  are  disclosed.    (Beals  ▼.  Cone»  92.) 

28.  MINING  CLAIM— BOUNDARY  POSTS— WHBRB  SBT.-A 
statute,  relating  to  the  placing  of  comer  posts  to  umA  the  surface 
boundaries  of  a  mining  claim,  and  providing  that  if  a  post  fitlls  oa 
precipitous  ground,  where  It  is  impracticable  or  dangerous  to  placs 
It,  it  may  be  placed  at  the  nearest  practicable  point,  cannot  be  In- 
Toked,  when  the  setting  of  a  stake  at  the  true  comer  Is  mer^  dilA- 
cult  or  Inconymlent    (Beals  t.  Cone,  92.) 

See  JvdgmsBta,  4;  Mechaaios*  Lieaap  UH 

MONOPOIiIB& 

T.  MONOPOLIES  —  COMBINATION  IN  RBSTRAINTT  OF 
ntADB.— A  corporation  or  combination  which  regulates  the  credit 
to  be  allowed  Its  members,  discriminates  In  the  price  to  be  paM 
for  produce  against  persons  not  members,  controls  the  dellTery  of 
such  produce,  and  provides  a  penalty  by  boycott,  fine,  and  sus- 
pension, for  offending  and  defaulting  members,  is  In  restraint  of 
trsde,  tends  to  limit  or  control  the  market  price  of  prodoos^  and 
Is  lllegaL    (Brts  t.  Produce  Exchange  Co.,  419.) 

2.  MONOPOLIES  —  COMBINATION  IN  RESTRAINT  OF 
TRADE— BOYCOTT— ESTOPPBL.~An  ex-member  of  an  unlawful 
combination  in  restraint  of  trade,  who  participated  In  the  adoption 
of  its  constitution  and  by-laws,  is  not  estopped  to  maintain  an 
action  against  such  association  tor  damages  for  being  boycotted 
by  it  after  his  ^pulsion  for  a  violation  of  such  hy-lawBi  (Brts  v. 
Produce  Exchange  Co.,  419.) 

MORTGAGBa 

1«  MORTGAGES-PLEDGE  OF  RENTS.— Rents  of  land  acoa- 
ing  aftdr  an  assignment  for  the  benefit  of  credltorsi  and  after  ths 
assignee  has  taken  possession,  belong,  as  between  general  cn^ton 
and  a  mortgagee  claiming  under  a  mortgage  of  the  land  pledging 
the  rents,  to  the  latter  when  necessary  to  pay  the  debt  secured  bj 
the  mortgage.    (Hutchinson  v.  Straub,  704.) 

2.  MORTGAGES  -  BUILDING  ASSOCIATIONS  —  PORFEI- 
TURE  OF  MEMBER'S  STOCK.— If,  in  a  proceeding  brought  by 
an  assignee. for  authority  to  sell  land,  a  building  association,  ths 
mortgagee  of  such  land,  files  an  answ«  and  cross-petition,  suc| 
action  is  not  an  election  to  forfeit  the  stock  of  the  mortgage, 
nor  does  it  estop  it  from  claiming  fines  for  the  nonpayment  of 
dues  accruing  after  the  assignment    (Hutchinson  v.  Straub,  7Gi.) 

8.  LIENS  OF  MORTGAGE  AND  OF  JUDGMENT— PRIOR- 
ITY.—If,  when  a  mortgage  is  executed  and  recorded,  no  judgment 

against  the  mortgagor  appears  on  the  judgment  docket,  the  lieo 
of  the  mortgage  Is  prior  to  that  of  an  undocketed  judgment  theo 
existing  against  the  mortgagor,  though  It  had  been  filed  with  ths 
clerk  of  the  court  and  some  entries  concerning  It  had  been  mads 
In  the  court  records.    (McKenna  v.  Van  Blarcom,  896.) 

4.  LIENS  OF  JUDGMENT  —  TACKING  OP— DEFEAT  OF 
MORTGAGE  LIEN.— If  a  judgment  creditor,  several  months  after 
the  expiration  of  the  lien  of  his  judgment,  obtains  and  dockets  a 
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oew  Jodgment,  he  cannot  tack  the  two  liens  and  thns  make  a  eon« 

tlnnons  one  which  will  have  priority  over  the  lien  of  a  niortgafi:e, 
which  existed  between  the  expiration  of  the  old  Judgment  lien 

«nd  the  Inception  of  the  new  one.    (McKenna  v.  Van  Blarcom,  8d5.) 

5.  MORTGAGES  —  FORECLOSURE  —  DERIVATION  OP 
POWER  TO  SELL.— The  authority  of  the  sheriff  to  sell  mortgaged 
Teal  estate  under  foreclosure  proceedings  Is  derived  from  the  de- 
-cree  of  foreclosure,  and  not  from  the  order  of  sale  Issued  by  the 

derk  of  the  court    (Passumpsic  Sav.  Bank  v.  Maulick,  530.) 

6.  A  MORTGAGEE  HAS  TWO  REMEDIES,  one  upon  the 
bond  or  other  evidence  of  indebtedness,  and  the  other  by  a  suit 
upon  the  mortgage.  The  operation  of  the  statute  of  limitations 
Against  one  of  these  remedies  does  not  necessarily  affect  the 
other.    (Golton  v.  Depew,  660.) 

7.  SUIT  BY  MORTGAGEE,  WHEN  ACTION  UPON  THE  DEBT 
IS  BARRED.— The  fact  that  the  statute  of  limitations  prevents  a 
mortgagee  from  maintaining  an  action  upon  the  bond  or  other  evi- 
dence of  indebtedness  to  secure  the  payment  of  which  the  mortgage 
"was  given,  does  not  prevent  him  from  prosecuting  with  success  a 
-rait  to  foreclose  the  mortgage*    (Golton  t.  Depew,  650.) 

a  THE  STATUTE  OF  LIMITATIONS  AGAINST  A  SUIT  BY 
A  MORTGAGEE  does  not  begin  to  run  until  the  possession  be- 
comes adverse  to  him.  The  possession  of  the  mortgagor  by  the 
sufferance  or  forbearance  of  the  mortgagee  cannot  become  adverse 

vntil  the  mortgagor  ceases  to  recognise  the  mortgagee's  title  by  the 
g^ajment  of  interest.  Such  payment  is  plenary  evidence  that,  up  to 
tihat  time,  the  possession  of  the  mortgagor  had  not  become  ad- 
verse.   (Golton  T.  Depew,  660.) 

9.  A  STATUTE  OP  LIMITATIONS  DOBS  NOT  OPERATE 
AGAINST  A  SUIT  TO  FOREOI»SB  A  MORTGAGE  nntU  fhe 
anortgagee's  legal  right  of  entry  upon  the  lands  mortgaged,  as  well 
BM  his  right  of  action  upon  the  debt,  la  barred.  (Ooiton  t.  Depew. 
-tiSO.) 

Bee  Attorney  and  Client,  10;  Fixtures;  Receivers,  5;  Records. 

BiUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  OORPORATION&-CONTRAOTS.-THB  PLEA 
OF  UL'iRA  VIRES  may  be  interposed  by  a  municipal  corporation. 
In  an  action  against  it  upon  a  contract  which  it  had  no  power  to 
make.    (State  v.  Pullman,  836.) 

2.  MUNICIPAL  CORPORATIONS  —  ULTRA  VIRES  CON- 
TRACT. — ^When  a  town  is  prohibited  by  statute  to  contract  for  an 
extension  of  its  water  sirstem,  whereby  an  indebtedness  is  created, 
'Without  the  assent  of  three-fifths  of  its  voters,  and  uie  statute  re- 
41iilres  public  works,  where  the  expenditure  exceeds  the  sum  ol  one 
linndred  dollars,  to  be  done  by  contract,  and  let  to  the  lowest  re- 
sponsible bidder,  the  town  has  no  authority,  wiUi9ut  the  assent  of 
its  voters,  to  enter  into  a  contract  to  purchase  water  pipe  laid  out- 
side of  the  town  limits,  at  a  price  in  excess  of  two  thousand  dol- 
lars, and  to  supply  water  to  any  person  or  corporation  beyond  the 
limits  of  the  town.  Such  a  contract  Is  ultra  virea^  (State  v.  PuU- 
man,  836.) 

3.  MUNKHPAL  CJORPORATIONfit-ULTRA  VIRES— BSTOP- 
FBL.— The  fact  that  a  municipal  corporation  has  received  the  bene- 
fit of  a  contract  made  by  it,  which  is  absolutely  ultra  vires,  doea 

not  estop  it  from  denying  the  validity  of  the  contract    (State  v. 
TnUmau,  886.) 

Am.  St  Ito».,  Vol  LXXXm- 
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4.  MUNICIPAL  COBPORATION9-ILLBGAL  CONTRACTfi- 
RATIFIGATION.^A  contract  of  a  mnnleipal  corporation,  wbich  to 

filial  for  want  of  authority  to  make  it,  cannot  be  ratified.   (State 
▼.  Pollman,  836.) 

5.  STREKTS-BEDICATION  OF- SAIiB  OP  LAND  BY  PLAT. 
Where  lots  haye  been  sold  by  reference  to  a  plat  representlDg  a 
division  of  a  large  tract  of  land  into  snbdivisioiiB  of  streets  and 
lots,  the  purchaser  of  a  lot  acquires  a  right  to  haye  all  and  eadt 

of  the  ways  and  streets  on  the  plat  kept  op»L    (Collins  t.  AsheTilte 
I^nd  Co.,  720.) 

6.  MUNICIPAL  CORPORATIONS  —  USB  OP  STREETS  - 
RIGHT  TO  COMPENSATION.— A  municipal  corporatiou  haa  no 
private  proprietary  interest  in  its  streets  wliich  entitles  it  to 
compensation  when  they  are  subjected  to  an  authorized  addltJonal 
public  use  by  the  construction  of  a  telephone  line  thereon,  beyond 
an  amount  sufficient  to  make  the  repairs  rendered  necessary  by 
such  additional  use.    (ZanesyiUe  t.  Zanesyille  Tel.  etc.  Co.,  725.) 

7.  MUNICIPAL  CORPORATIONS— RUNNING  OP  TRA(7riON- 
BNGINE— VOID  ORDINANCE.— A  city  has  no  power  to  prohibit 
traction-engines,  or  other  vehicles  not  propelled  by  animal  power, 
from  being  run  upon  Its  streets  and  alleys.  An  oi^inance  contain- 
ing such  a  prohibition  Is  not  a  reasonable  exercise  of  the  dty'i 
grant  of  power  oyer  Its  streets  and  alleys,  and  is  yold.  (Bogue  y. 
Bennett,  212.) 

8.  MUNICIPAL  CORPORATIONS— USB  OP  8TRBBTS  AND 
BOULEVARDS.— The  primary  purpose  of  a  stre.?t  is  to  accommo- 
date public  travel.  But  whenever  any  portion  oi  a  street  not  u^ 
for  business  purposes  can  be  set  apart  for  park  or  boulevard  pur- 
poses without  any  impairment  of  such  primary  puriKMe,  the 
municipality  may  set  apart  such  portion  for  boulevards  or  other 
similar  purposes.    (McDonald  v.  St  Paul,  428.) 

9.  MUNICIPAL  OORPORATIONS-USB  OP  STBBBTS  AND 
BOULBVARDS— OARB  RBQUIRED.— If  a  city  sets  apart  and  tan- 
proves  a  portion  of  a  street  for  a  boulevard,  it  is  not  bound  to 
use  due  care  to  keep  such  portion  free  from  all  obvious  obstructiona 
necessarily  incident  to  its  use  as  a  boulevard.  (McDonald  v.  St 
Paul,  42a) 

10.  MUNICIPAL  CORPORATIONS  —  BOULBVARDS  —  OB- 
STRU(7riONS-NBGLIGENCE.— A  city  has  no  right  to  mahitain, 
nor  to  permit  others  to  maintain,  on  its  boulevards,  and  especially 
on  those  at  street  comers,  anything  in  the  nature  of  a  dangerous 
pitfall,  trap,  snare,  or  like  obstruction,  such  as  a  stretched  wire, 
whereby  a  traveler  may  be  injured.  Its  negligence  in  so  doing, 
when  the  facts  present  a  fair  question  upon  which  reasonable  men 
might  differ,  is  for  the  jury  to  determine.  (McDonald  v.  St  Paul. 
428.) 

11.  MUNICIPAL  CORPORATIONS  —  LIABILITY  FOR  IN- 
JURIES IN  STREET.— A  city  is  not  liable  for  an  injury  to  one 
who,  upon  a  dark  night,  by  reason  of  the  deceptive  appearance  of 
snow  and  water  which  fill  a  catch-basin,  at  the  corner  of  a  side- 
walk, up  to  the  level  of  the  walk,  steps  off  the  sidewalk,  slips  on  an 
iron  plate  properly  placed  over  the  catch-basin,  and  is  injured. 
(Spillane  v.  Fitchburg,  2G2.) 

12.  MUNICIPAL  CORPORATIONS— LIGHTING.— A  city  Is  not 
bound  to  light  its  streets.    (Spillane  v.  Fitchburg,  2G2.) 

13.  EVIDENCE— OPINION— CONDITION  OP  STREET,— Wh-r© 
the  evidence  shows  that  tbere  lind  been  no  cliiiuge  In  llio  comrtiou 
of  a  street,  and  there  was  no  controversy  about  It,  it  Is  proper  to 
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ezdiide  the  i^Inlon  of  a  witneM  that  the  street  waa  not  properly 
conatTDCted.    (Splllane  ▼.  Bitchbnrg,  262.) 

14.  MUNICIPAL  CORPORATIONS  —  DANGBROTJ8  SEWBR^ 
PBB80NAL  INfUBT— LIABILITY  FOR  LICBNSBB*S  NEOLI- 
GBNCB.— Altbovgta  a  company.  In  the  construction  of  a  sewer  for 
a  city,  leares  the  street  so  obstmcted  as  to  be  inconsistent  witb 
public  use,  this  doea  not  exempt  the  city  from  liability  for  an  in* 
Jury  to  a  person  who  falls  into  an  nncorered  manhole  in  the  sewer*. 
If  it  is  shown  that  it  had  notice,  or  might  have  had  by  the  exercise- 
of  proper  orersis^t,  that  its  licensee  had  acted  in  a  negligent  man- 
ner and  left  its  streets  in  an  unsafe  and  dangerous  conditioik. 
(Sooth  Bend  t.  Turner.  200.) 

15.  NEGLIOBNCB-ANSWSR8  TO  INTDRBOGATORIES— MO- 
TION FOR  JFDOMBNT  UPON— WHEN  PROPEBLY  OVER- 
BULBD.— In  an  action  by  a  child,  six  and  a  half  years  of  age, 
against  a  city  and  a  construction  company,  for  personal  injuries 
sustained  by  the  plaintift  tn  falling  into  an  uncovered  manhole  Uk 
a  aewtf  constructed  by  the  company  for  the  city,  a  motion  by  the- 
city  foir  Judgment  on  answers  to  interrogatories,  on  the  grouudi 
that  such  answers  show  that  the  plaintiff  was  guilty  of  contribu-< 
tory  negligence,  is  properly  orerruled,  where  it  is  shown  that  the- 
idaintiff  was  playing  on  a  sand  pile  in  the  street  near  the  manhole; 
that  the  hole  had  been  left  continuously,  for  two  we^LS,  uncoyered» 
with  the  knowledge  of  defendants;  that  children  were  attracted  to 
the  place  for  the  purpose  of  play;  and  that  the  plaintiff,  at  the  time 
of  the  accident,  dl^  not  hare  intelligence  enough  to  know  the  dan* 
ger  of  the  open  manhole.    (South  Bend  t.  Turner,  200.) 

16.  A  MUNICIPAL  CORPORATION  IS  NOT  RBSPONBIBLB 
for  those  incidental  damages  which  result  from  the  proper  exercise 
of  its  functions,  and  such  exercise  will  not  subject  it  to  the  ehaivct: 
of  maintaining  a  public  nuisance.    (Grey  t.  Mayor  etc.,  642.) 

17.  A  MUNICIPAL  CORPORATION  SITUATE  UPON  A  NAVT-^ 
OABLB,  TIDAL  STREAM  has  no  rights  in  the  waters  thereof  dis> 
tlnct  from  the  rights  of  the  general  public,  nor  does  the  legislative" 
pemilssion  to  it  to  withdraw  such  quantity  of  water  as  may  be 
necessary  to  furnish  a  pure  and  wholesome  supply,  create  a  right 
which  is  beyond  the  power  of  the  legislature  to  subsequently  im- 
pair by  authorising  another  municipal  corporation  to  construct 
aeweni  and  drains  into,  and  hence  pollute  the  waters  of,  such, 
stream.   (Grey  t.  Mayor  etc,  642.) 

1&  A  MUNICIPAL  CORPORATION  CANNOT  BB  AUTHOR- 
IZBD  by  the  legislature  to  pollute  a  fresh-water  stream,  or  a 
stream  abore  the  ebb  and  flow  of  the  tide  to  the  injury  of  riparian 
owners  thereon.    (Qrey  t.  Mayor  etc.,  642.) 

19.  MUNICIPAL  CORPORATIONS.— THE  RIGHT  TO  CON« 
STRUCrr  SEWERS  DRAINING  INTO  AN  ADJOINING  NAVI- 
OABLB9  TIDAL  STREAM  is  conferred  on  a  municipal  corporation 
t>y  statutes  empowering  it  to  pass  all  such  ordinances  as  its  com- 
mon council  shall  deem  necessary  for  the  purpose  of  regulating 
the  streets  and  causing  sewers  and  drains  to  be  made  in  any  part 
of  the  city,  and  to  take  property  and  use  all  such  lands,  waters^ 
and  streams  within  and  adjacent  to  the  city  as  may  be  necessary 
to  drain  and  carry  off  the  water  from  the  streets,  laneft,  alleys,, 
end  gioonda  of  the  city.    (Sayre  t.  Mayor  etc.,  629.) 

20.  MUNICIPAL  CORPORATIONS— RIGHT  TO  USB  NAVIGA- 
BLB,  TIDAL  STREAMS  FOR  SEWERAGE  PURPOSES.-The  leg^ 
Islature  has  the  right  to  authorize  a  municipality  of  the  state 
to  use  tidal,  nayigable  streams  within  its  borders  for  sewerage 
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imriKwe§,  though  snch  nse  causes  some  defilement.  The  dcfne  of 
IK>llDtfon  to  l>e  permitted  Is  a  matter  over  wtdch  Hie  ksUatnre 
has  full  controL    (Sajre  t.  Mayor  etc.»  fS&.) 

2L  PUBUO  TIDAIi  WATSfiS--POIXTJTIOS  OT  BT  A  UC- 
mOIPAL  OORPORATHON— LAND  OWNBfff  RIGHTSy-Oae 
"Whose  lands  front  upon  public,  navigable,  tidal  waters  cannot  en- 
join the  poButlon  of  such  witters  by  the  sewers  of  a  nmnidpa] 
corporation  if  its  acts  are  authorised  by  statute,  for  If  a  carpoOf 
tlon,  whether  public  or  prlTate,  In  the  reasonable  exerdse  of  t 
franchise  granted  to  It  for  public  purposes,  causes  Incidental  flam- 
age  to  prirate  property*  m<^  daxmige  is  damnum  ahsgus  InJoria. 
(Sayre  t.  Mayor  etc.,  029.) 

flee  Onstttntlsaal  Jmm^  »4Z. 

KATURALIZATiOK— BBCOJSD8  OF— PKCOF,  WHBN  LOW. 
The  general  rules  that  when  a  record  bas  been  lost  er  destrojed, 
or  by  lapse  «f  time,  or  by  the  death  of  a  person  imtHitillxefl.  and 
tbB  record  cannot  be  produced,  secondaty  eridence  Is  adndsflRde 
to  pcore  the  naturallaation,  and  proof  that  a  person  served  in  um 
United  Btates  an^y  and  was  honorab^  dlsrhaiiged  therefrom  bai 
a  strong  tendeuQy  to  show  a  declaration  of  mtentSon  to  become  i 
ettlxen,  as  wdl  as  uejjog  a  strong  circnmstancs  tyndiqg  to  show 
natjimtliatlftn.    (StrldUegr  i:.  Hffl,  78R,) 

liATIGABLB  WATBBfiL   * 
Waters  and  Walenesmaafr 


KBOLiGBNOS. 

L  NSCPUOSiraB.— WHBRB  NO  DOTY  Is  vwefl  there  craael 
be  negUgcneeL    (Welch  t.  Walsh,  at£.) 

%  NSGUOBNGB— WHEN  QUBSTION  OP  ULW.— If  the  M 
dence  Is  not  in  conflict,  and  but  one  reasonable  Inference  can  IM 
drawn  from  tbt  facts,  the  question  of  net^ligence  arising  from  sscfe 
facts  Is  one  of  inr,  to  be  declared  by  tlie  ceurt  tHehimana  t.  Kb- 
Bare,  128.) 

8.  N^GLIGSNCS -- C0NTBIBIJT0R7 -- INFANT  TRBSPin- 
&R.— A  trespassing  boy,  between  thirteen  and  fourteen  years  of  aipe, 
of  ordinary  intelligence,  knows  as  -wen  as  a  man  that  a  deep  peod 
Is  not  a  safe  place  upon  which  to  go  when  the  ioe  thereon  is  broken 
at  the  edge  and  ee^ered  with  water,  if,  with  the  knowledge  of  sodi 
danger,  he  carelessly  and  reclcleBsly  goes  upon  such  pond  and  ioHi 
Ills  life  by  drowning,  he  la  guilty  of  oontribotxiry  aegUgenoe,  ai  t 
matter  of  law,  and  his  age  does  net  eacuae  Urn.  (Hetnmann  t.  Kin- 
nare,  128.)  

4,  NBGLIOHNOB— OONT«IB€TOET— nSTFANTSL— If  tajary  to 
t  minor  comes  from  a  danger  fully  eomprehended  by  him  and  oc 
which  he  assumes  the  risk,  haTlng  the  capacity  to  compretes^ 
and  aroid  danger,  he  may  be  guilty  of  contributory  aegiigencetf 
matter  of  law,  which  wiU  bar  xeoofrety  for  tto  inimj  thm  reootyiii 
(Heinmann  ▼.  Klnnare,  128.)  

5.  OONTRIBXrrORY  NBOLIGIBNOH  FRE8UPP06BS  HWU- 
GENGB,  and  can  exist  only  as  a  eo-ocdinats  or  csuBtccpaot.  (W 
tin  T.  Highland  Park  Mfg.  Oo^  671.)  

6w  NBOLIOBNOB  CAUSING  D1DATH  —  DAMAGES  FOS. 
FOXJNDBD  ON  DECEASED'S  INABILITY  TO  PERFORM  A  CON- 
TRACT.—Though  a  passenger  of  a   railway    company    Is   fcfiW 
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throtiirli  its  negllgdnce^  the  fact  that  he  tt  therehy  pr^ented  from 
carrying  out  the  terms  of  a  contract,  by  which  he  is  to  contribute 
a  certain  amount  of  his  earnings  monthly  to  the  support  of  his 
parents,  does  not  give  the  parents  a  cause  of  action  against  the 
railway  company,  where  it  was  not  a  party  to  the  contract  and 
not  In  any  way  interested  therein.    (Brink  t.  Wabash  B.  R.  Oo.,  459.) 

7-  NEGLIGENCE— INJURY  TO  CHILD  FROM  DANGEROUS 
PBBMISES— PLEADING.— In  an  action  to  recover  for  the  death  of 
a  child  caused  by  playing  with  fire  set  by  a  railroad  company 
upon  its  right  of  way,  i4)on  the  ground  that  the  right  of  way  was 
not  fenced,  and  also  that  the  fire  was  left  unguarded,  a  com* 
plaint  which  does  not  allege  any  facts  showing  that  the  child  went 
npon  the  right  of  way  at  any  point  which  it  is  alleged  was  not 
fenced,  or  at  any  point  which  the  company  might  lawfully  hare 
Ipnoteeted  by  a  fence,  does  not  state  a  cause  of  action*  (Brickson  y. 
Great  Northern  Ry.  Co.,  410.) 

8.  NEGI^GENCB--INJURT  TO  CHILD  FROM  DANGBROU9 
^RBMISBS.— A  railroad  company  does  not  ewe  any  legal  duty  ta 
idiildren  or  others^  to  exerdae  extraofdinary  care  by  guarding  fires 
set  npcm  its  right  ct  way,  se  that  if  being  attracted  thereby  they 
intrtide  upon  the  right  of  way  to  play  with  the  fire,  they  shall  not 
be  Injured  thereby.  The  doctrine  of  the  *^ratable  cases"  does  not 
apply  to  such  a  case,  and  must  be  Ihnited  to  cases  of  attractiye 
and  dangerous  machinery,  and  to  other  similar  Instances  where  the 
danger  is  latent.    (Brieiison  ▼.  Qreat  Northern  Ry.  Co.*  4ia) 

See  Conflict  of  Laws* 

NEGOTIABLE  INSTRUMENT& 

1.  NEGOTIABLE  INSTRUMENTS.— NO  INSTRUTWrBNT  IS  A 
NOTE,  either  negotiable  or  non-negotiable,  which  does  not  provide 
for  payment  abeolutely  and  unconditionally.  (Chicago  Trust  etc. 
Bank  v.  Chicago  Title  etc.  Co.,  Ida) 

2.  NEGOTIABLE  INSTRUMENT— WHAT  IS  NOT.— An  tnstru- 
ment  by  which  the  maker  agrees  to  pay  to  the  order  of  the  payee 
a  certain  sum  "on  or  before  one  yenr  after  date  of  the  completion 
of  the  piling  and  filling,"  of  certain  premises,  ''according*  to  the 
reiiairem^it  of  a  certain  agreement  of  even  date  therewith,  the 
date  of  said  completion  of  piling  and  filling  to  be  determined  by 
the  board  of  commissioners,"  is  not  a  note  and  cannot  be  reissued 
by  the  maker,  as  can  a  note,  nor  can  such  instrument  be  assigned 
by  simple  indorsement.  (Chicago  Trust  etc.  Bank  y.  Chicago  Title 
etc.  Co.,  138.) 

a  NEGOTIABLE  INSTRUMENTS.— MERE  INDORSEMENT 
DOES  NOT  OPERATE  TO  TRANSFER  or  assign  a  non-negotiable 
instrument,  nor  does  the  title  to  such  Instrument,  thus  indorsed, 
pass  by  mere  deliTery.  (Chicago  Trust  etc.  Bank  y.  Chicago  Title 
etc.  Co.,'  138.) 

4.  NEGOTIABLE  INSTRUMENTS-NO  CONSIDERATION- 
ANSWER  OF— WHEN  INSUFFICIENT.— In  an  action  by  in- 
dorsees on  a  negotiable  note,  where  the  defense  of  fraud,  among 
others,  is  set  up,  an  answer  of  "no  consideration,"  without  alleging 
that  the  plaintifTs  had  notice  of  the  inyalidity  of  the  note,  is  in- 
suflacient    (Shirk  v.  Neible,  150.) 

5.  NEGOTIABLE  INSTRUMENTS— DEFENSE  OF  FRAUD— 
BONA  FIDE  HOLDER— BURDEN  OF  PROOF.— If  the  holder  of 
paper,  negotiable  by  the  law  merchant,  and  to  which  the  maker  has 
exhibited  a  valid  defense  for  fraud,  relies  upon  the  fact  that  he 
is  a  bona  fide  holder  thereof,  for  Talue,  the  burden  is  upon  him  to 
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arer  and  prove  that  he  obtained  snch  v^pet  before  matmity  wttb* 
out  notice  of  the  defenses  of  the  maker,  and  that  he  paid  a  Ttliu- 
t>le  consideration  therefor.    (Shirk  ▼.  Nelble,  150.) 

a  NEGOTIABLE  INSTRUMENTS— PURCHASER— PBOTEC- 
TION  OP.— A  purchaser  of  a  negotiable  Instrument  is  not  entitled 
to  protection  as  a  bona  fide  purchaser  in  grood  faith  without  Dotce, 
If  he  had  such  credible  information,  or  was  placed  In  such  a  situa- 
tion as  would  have  put  a  reasonable  man  upon  inquiry,  and  wUicb, 
If  made,  would  have  disclosed  the  defenses  theretOb  (Shirk  t.  Nei- 
ble,  150.) 

7.  NEGOTIABLE  INSTRUMENTS  —  NOTICS  SUFFICIKNT 
TO  PUT  PURCHASER  UPON  INQUIRY.— If  one  who  purchased  a 
>note  of  three  thousand  dollars,  secured  by  a  mortgage,  knew  tbat 
ithe  maker  and  his  two  sons  had  been  arrested  several  montba  pr» 
Tiously  on  a  charge  of  murder;  that  they  had  been  examined  befort 
m  committing  magistrate;  that  the  father  had  been  discharged  and 
his  two  sons  bound  over  to  await  the  action  of  the  grand  Jury; 
that  the  note  and  mortgage  were  executed  while  the  sons  wen  ia 
Jail;  and  that  the  payee  of  the  note  was  a  firm  of  attcMiieys  wlio 
represented  the  parties  at  such  preliminary  examination,  tlieN 
facts,  considered  in  connection  with  the  failure  of  the  grand  Joxy 
to  Indict  the  boys,  and  their  discharge^  facts  occnrrlnip  In  the  wot 
town,  were  sufficient  notice  of  the  consideration  of  the  note  to  bsTi 
i;»ut  the  purchaser  upon  Inquiry.    (Shirk  v.  Nelble^  160.) 

a  NEGOTIABLE  INSTRUMENTS-NOTICH  OF  OONSIDBRA- 
TION— FINDING.— When  an  Indorsee  brings  an  action  on  a  ne- 
gotiable note  and  the  maker  pleads  a  want  of  consideration,  a  find- 
ing that  the  plaintiff  had  no  "actual'*  knowledge  of  the  considera- 
tion for  which  the  note  was  given  Is  not  equivalent  to  a  finding 
that  the  plaintiff  had  "no"  notice  of  the  consideration  and  defensesL 
.(Shirk  V.  Nelble,  160.) 

9.  NEGOTIABLE  INSTRUMENTS— PLEA  OF  NO  OONSIB- 
tBRATION  FAILS,  WHEN— FRAUD— FAILURE  OF  CONSIDBBA- 
TION.— In  an  action  on  a  negotiable  Instrument,  an  answer  of  ds 
consideration  falls  If  It  Is  shown  that  there  was  any  Gonslderadoa 
whatever  for  the  note,  but  an  answer  of  fraud,  or  failure  of  cod- 
slderation,  travels  upon  an  entirely  different  theory.  (Bhlifc  t. 
Neible,  a50.) 

Bee  Bankruptcy,  1;  Banks  and  Banking;  Oorporatloiw,  5;  Chiaxantj. 

NEWSPAPER. 

1.  NEWSPAPER-WHAT  IS.— A  weekly  publication,  drculattaf 
among  various  classes  of  persons  within  the  county  and  state,  and 
<!ontalnlng  printed  matter  consisting  principally  of  legal  notices  and 
information  regarding  courts,  and  of  legal  matters  in  general,  but 
also  advertisements  of  a  general  character,  literature  of  a  general 
Iclnd,  and  a  limited  amount  of  news  of  current  events,  is  a  nevs- 
t^aper.    (Hanscom  v.  Meyer,  507.) 

'  2.  NEWSPAPER— WHAT  IS.- Although  a  weekly  printed  publi- 
•cation  makes  a  specialty  of  some  particular  class  of  business,  and 
•conveys  intelligence  of  particular  interest  to  those  engaged  there- 
in, this  does  not  deprive  it  of  its  general  classification  as  a  news- 
paper, provided  it  has  the  distinguishing  features  required  to  mal^e 
it  a  newspaper  as  ordinarily  defined,  such  as  news  Items  and  adTe^ 
tisements  of  a  varied  character  Intended  for  the  Information  of  tbe 
general  reader.    (Hanscom  v.  Meyer,  507.) 

8.  NEWSPAPERS.— THE  DISTINGUISHING  FEATURES  OF 
m.  newspaper  are  that  it  must  be  a  publication,  appearing  at  regular 
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or  almost  regnlar  intervals,  at  short  periods  of  time,  as  daily  or 
ireekly,  usually  In  sheet  form,  and  contain  news— that  is,  reports 
of  recent  occurrences,  political*  social,  moraU  religious,  and  items 
of  a  yaried  character,  both  local  and  foreign,  intended  for  the  in- 
formation of  the  general  reader.    (Hanscom  y.  Meyer,  607.) 

See  Contempt 

NEW  TBI  All. 

1.  NBW  TRIAL.— NEWLY  DISCOVERED  EVIDENCE  which 
only  goes  to  impeach  the  credit  or  character  of  a  witness  is  not 
sufficient  ground  for  a  new  trial,  except  it  is  clear  that  such  im- 
peachment would  haye  resulted  in  a  different  yerdict.  (Reals  y. 
Cone,  92.) 

2.  NEW  TRIAL.— THE  MERE  SEPARATION  OF  A  JURY, 
after  the  submission  of  a  cause,  is  not  per  se  sufficient  for  setting 
aside  the  yerdict  and  granting  a  new  trial,  unless  it  appears  that  by 
reason  of  such  separation,  there  is  a  strong  probability  that  the  Jury 
baa  been  tampered  with,  or  Improperly  influenced  to  return  the  yer- 
dict which  is  sought  to  be  set  aside.    (Heals  y.  Cone,  02.) 

NOTICE. 

NOTICE  NOT  SEASONABLY  GIVEN,  BUT  ACTED  UPON 
WITHOUT  OBJECTION,  IS  A  WAIVER  of  the  condition  as  to 

the  time  in  which  it  should  haye  been  giyen.  (Sheppard  y.  Rosen- 
krans»  880.) 

8ee  Newspaper. 

NOVATION. 
See  Contracts,  9. 

NUISANCE. 

k  PUBLIC  NUISANCE  CAN  BE  ABATED  ONLY  BY  A 
PUBLIC  OFFICER,  except  where  the  party  who  desires  to  abate 
It  has  some  special  interest  in  the  abatement  which  is  different 
from,  and  greater  than,  the  interest  of  the  community.  (Griffith  y. 
Holman,  821.) 

OFFICERS. 

1.  OFFICERS— OFFICIAL  BONDS— EXECUTION  ON  CONDI- 
TION.—If  a  surety  signs  an  official  bond  upon  the  express  condition 
that  it  shall  not  be  deliyered  until  certain  others  shall  be  procured 
to  sign  and  execute  it,  and  such  condition  is  brought  to  the  knowl- 
edge of  the  obligee,  dellyery  without  a  compliance  with  such  condi- 
tion is  ineffectual  to  giye  yalidlty  to  the  bond  as  to  such  sureties. 
Such  condition  must,  howeyer,  in  all  cases,  be  brought  to  the  notice 
of  the  obligee  before  delivery  of  the  bond.  Otherwise  the  surety 
is  not  released  by  a  breach  of  the  condition.  (Board  of  E«ducatlon 
y,  Robinson,  374.) 

2.  OFFICERS— OFFICIAL  BONDS— LIABILITY  OF  SURE- 
TIBS— SUCCESSiyE  TE)RMS  OF  OFT'ICE.— If  a  person  holds  a 
public  office  for  two  or  more  successive  terms,  and  executes  a  new 
bond  with  new  sureties  for  each  term,  and  a  defalcation  occurs  on 
the  part  of  the  officer,  the  sureties  on  the  bond  given  for  the  term 
during  which  the  defalcation  occurs  are  alone  liable.  If,  however, 
such  officer  fails  to  account  for  and  pay  over  to  his  successor  the 
funds  chargeable  to  him  as  shown  by  his  books  and  iiual  accouut. 
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the  mnttai  on  tbe  tat  tend  an  prtau  CbcIb  BaUa  Itartta; 
to  nlleye  themetvci^  mmt  show  that  the  dateleattai  la  tmtt  9c 
carred  &ariag  a  prior  teim.  (Bcaurd  oC  Bdiieation  r.  Bofatnw,  l!4> 

8.  0FFIGBR8-OFFICIAL  ACTS— LIABILITT  ON  BOnD.-Ef 
a  county  judge  ordoro  an  administrator  to  pajr  moBey  into  CMrt 
and  the  latter  doea  so,  and  the  oonnty  jndge  receiyes  the  money. 
It  ta,  on  his  i^rU  an  official  act,  and  he  la  liable  therefor  npon  Ui 
official  bond.    (Barker  t.  Wheeler,  ML) 

4.  OPPICEBS— BONDS-JUDGBfBNT  AGAINST  OFFICER  AS 
WIDBNCB  AGAINST  SIJBBTY.— A  judgment  against  an  offleer 
la  prima  facie  eridence  against  hia  anretiea  when  aaed  npon  the 
officer's  official  bond  for  the  same  canae  of  actlosL  (Barter  ▼. 
Wheeler,  541.) 

5.  OPPKTERS— BONDS  OF-^UDGMBNT  AGAINST  OFFICJBR 
AS  BVIDENCB  AGAINST  SURETIBS.— A  judgment  against  an 
officer  is  concIusiTe  eridence  of  the  liability  of  hia  snreties  whea 
•erred  upon  their  bond,  only  in  case  they  agree  to  abide  by  any 
judgment  that  may  be  rendered  against  their  princlpaL  (Barker 
T.  Wheeler,  541.) 

a  OFFICERS-OFFICIAL  MISCONDUCT— LIABILITIES  OF 
8URETIBS.~An  officer  who  receivea  money  in  his  official  capacity 
and  converts  it  to  hia  own  nse  is  guilty  of  official  misconduct,  for 
which  the  surctiea  on  hia  official  bond  are  liable.  (Barker  ▼. 
Wheeler,  541.) 

7.  OFFICERS  —  OFFICIAL  MISOONDUCT-SYIDKNGB  OF 
DATE  OF.— In  an  action  against  sureties  on  an  official  bond  far 
money  embeszled  by  their  principal  during  his  term  of  office, 
evidence  to  show  the  date  of  the  embezzlement  is  admissible  under 
a  general  denial    (Barker  ▼.  Wheeler;  641.) 

&  SHERIFFS  —  LIABILITY  FOR  TRESPASS  —  OFFICIAL 
AND  INDEMNITY  BONDS.— When  a  sheriff  has  committed  a 
trespass  in  seizing  property  not  subject  to  his  process,  the  claim- 
ant may  proceed  either  against  him  and  his  sureties  on  his  official 
bond,  or  against  the  obllgon  <»  hia  bond  of  indemnity.  (Martin  v. 
BuffaloOk  670.) 

9.  SHERIFFS  —TRESPASS— LIABILITY  OF  BONDSMEN. 
The  liability  <tf  the  signeia  of  a  aheriiTs  indemnity  bond  to  him 
whose  property  has  been  wronf ully  seized  is  in  tort,  by  reaaon  of 
their  being  cotreepassers  with  the  sheriff.    (Martin  y.  Buffaloe,  679.) 

10.  SHERIFFS-SURETIES  ON  BOND— RELEASE.— A  sheriff 
cannot  release  the  sureties  on  his  indemnity  bond  from  liability  to 

one  whose  proi>erty  has  been  wrongfully  seized.    (Martin  ▼.  Bnf* 
f  aloe,  679.) 

11.  SHERIFFS— WRITTEN  NOTICE  TO  BONDSMEN.— A  no- 
tice given  by  the  sheriff  to  the  sureties  on  his  indemnity  bond  that 
he  has  been  sued  Is  not  a  judicial  notice,  and  therefore  does  not 
need  to  be  in  writing.    (Martin  t.  Buffaloe,  679.) 

See  Constitutional  Law,  U.  12;  Electiona. 

OWNERSHIP. 
See  BvldeQcev  8L  • 

PARTIES. 

PARTIES-DEFECT  IN— OBJECTION— WAIVER.— A  defect 
In  partiee  appearing  on  the  face  of  the  complaint  mast  be  objected 
to  by  demurrer,  or  it  la  waived.  (Mason  T.  St  Pan)  etc.  Ins.  0>.. 
48a.) 
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PAB.TNBRSHIP. 

1.  IK«OI#TBN€V--PAATNBBSHIP--aDiT09F.-JIhe  daim  of 
k  inaoivent  ecedltor  agaiiMt  an  ineolTeat  oofpoiatioii  may  be  ptored 
ttlHMsl  allAwijig  aa  a  setoff  a  debt  due  such  eorporatioa  from  an 
solvent   partnership  of  which  the  creditor  is  a  mesiiber.    (Yerj 

Clarke,  2G0.) 

2.  INSOIiVBN or  —  PARTNERSHIP  —  CLAIM  AGAINST  SBP- 
RATB2  S^STATB  OF  PARTNER.— A  debt  due  from  an  insolvent 
irtnerBblp  can  be  proved  against  the  separate  estate  of  one 
iitneB»  HFlie  ia  also  laaalyent,  only  in  snbmrdinatioB  Ui  the  elaims 
I  lil»  aacMumta  cceditonk    (Very  ▼.  Claxke,  260.) 

PAYMBNX. 
See  Banks. 

PINALTT. 
Bee  Gonstitutional  tAW,  8L 

PSSTIT  LAROBIO. 
See  Larceny,  K 

PHOTOGRAPH. 
Bee  Bvidence^  7. 

PHYSIOAL  BXAMINATIOX. 
See  Appeal,  8;  Trial,  1-& 

PHTSICIANS. 

1.  PHYSIOIANB  AND  SURGEONS  -  STATTTTB  RBGULAT- 
NQ  THB  PRAOTIOB  OF  MBDICINB-OONSTRUOTION  OF.— A 
(tatnte  regulating  the  practice  of  medicine,  which  provides  for  a 
K>ard  of  examiners,  standards  of  quallficatlo]^  examinations,  licenses 
■JO  those  qualified,  and  penalties  for  practicing  without  a  license,  is 
i  pceventive,  not  a  compulsive,  measure.  The  licensee  is  not  bound 
so  practice  on  any  other  terms  than  such  as  he  may  choose  to 
iccept.    (Hurley  v.  Bddlngfleld,  196.) 

2.  NEGLIGENCE  CAUSING  DEATH— REFUSAL  TO  RBN- 
DBR  HBDICAL  ASSISTANCE-ACTION  FOR  DAMAGB&— A  U- 
e^ised  physician  Is  not  bound  to  enter  Into  a  contract  of  employ- 
ment to  render  professional  service  to  everyone  who  applies,  and 
Is  not,  therefore,  answerable  In  damages  for  the  death  of  a  person, 
caused  by  refusal  to  render  medical  assistance,  (^urley  v.  Edding« 
field.  19&) 

See  Agency. 

PLBADING. 

1  BQUITT— AMENDMENT  OF  PLEADING— RIGHT  TO  AN- 
8WER.— If  a  bill  in  equity  is  formally  amended  by  merely  adding 
a  new  party  defendant,  after  the  answer  has  been  put  in,  the  origi- 
nal defendant,  if  he  then  answers,  can  answer  only  as  to  new  mat- 
ter introduced  by  the  amendment,  and  cannot  put  In  an  answer 
making  an  entirely  new  defense.  (Casserly  y.  Wayne  Circuit  Judge. 
820.) 
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1L  BQUITT  PUIADINO  —  AI-I-BGATIOW  OF  TSJXm:  TO 
PLAINTIFF.— A  bffl  In  equity  which  stmteB  all  the  fftcti  necewrr 
to  glre  the  court  jintodletloii.  damage  to  the  plaintiff  Mag  tfai 
mumnrj  reaiilt  of  the*  Cacta  stated,  is  not  demuRalile  npoa  tk 
grooBd  that  It  fi^ls  to  set  forth  that  the  plaintiff  hu  bMB  ta^ani 
(Boston  ste.  R.  R.  r.  SoniTmn,  2T6l) 

8es  Oofporatlons*  1-S;  Bstoppelt  S^ 

PLEDGES. 
PLEDGBS  —  THEFT  OF  PROPKBT7  — >  BUBDST  Of 


PROOF.— A  pledgee  of  posonalty  aa  secorlty  for  a  kaui  mart  enet- 
ordinary  care  In  protecting  It  frcnn  thefL    The  hnrdoa  cf  pnot 
him  to  show  such  care.    (Ware  y.  Sqoyer,  8INU 

POLICJB  POWER. 
8ss  Oonstltntlonal  Law,  ISSL 

POLLUTION  OF  WATER& 
8ss  Municipal  (Sorporations,  17-Sl. 

POOL-SELLING. 
Rbs  Oonstltntlottal  Law.  14-ir. 

PBINOIPAL  AND  AGENT. 
See  Agency. 

PROCESS. 

PROCnOSS  —  WHEN  CURED  BY  AMENDMENT.  —  nsesi 
defeetlTe  for  want  of  the  seal  of  the  court  may  be  cored  tV 
amendment.    (PassumpsSc  Sar.  Bank  v.  Maulick*  S38.) 

See  (3oriK>rationa,  & 

PURE  POOD  LAW& 
See  (Sonatitntional  Law,  28-31. 

QUO  WARRANTO. 

QUO  WARRANTO-— CONTESTED  ELECTION— JURISDIO 
TION.— WHERE  THE  ATTORNEY  GENERAL  refuses  to  teii* 
an  action  to  oust  one  who,  he  has  reason  to  believe,  nnlawW 
holds  a  state  office,  the  person  claiming  to  be  elected  to  such  oiBcc 
may,  upon  leaye  of  court,  bring  an  actipn  in  quo  warranto  in  titf 
name  of  the  state  on  his  own  iielation,  where  he  has  no  other  tea- 
edy.    (State  t.  Sadler,  573.) 

RAILROADS. 

1.  RAH^ROADS— FELLOW-SERVANTS  —  EMPLOYE  BIDIKO 
FREE.— An  employe  of  a  street  railway  company,  who  is  riding  frve 
on  the  platform  of  a  street-car  under  a  rule  of  the  company  aUov- 
ing  him  so  to  ride,  and  who  at  the  time  does  not  stand  In  the  w- 
lation  of  a  servant  to  the  company,  his  time  beln^  his  own,  and  he 
owing  the  company  no  duties  until  the  time  arrived  for  resnminj 
his  work,  is  not  a  fellow-servant  of  the  motorman  who  ooentsi 
the  car.    (Dickinson  v.  West  End  SL  Ry.  Co.,  284) 
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0  2.  KAILROADS-TIOKBTO— TIMB  UMTTATION.-Tbe  pnr- 
ftt  chaser  of  a  railroad  paBsenger  ticket  must  take  notice  of  the  time 
||!  limitation  printed  or  stamped  on  its  face  or  back.  A  limit  of  one 
e:;  day  is  reasonable  and  Talid.  (Gobnm  t.  Morgan's  etc.  R.  R.  Co.,  242.) 

01  3.  RAILROADS-PERSON  ON  CONSTRUCTION  TRAIN  BY 
INVITATION— DBGRBB  OF  GARB  REQUIRBD.— If  a  person  is 
on  a  construction  train  by  the  implied  inyitatton  of  the  railway 

'  company,  It  owes  him  the  duty  of  ordinary  care  In  the  management 
of  the  train.    (Mathews  t.  Great  Northern  Ry.  Co.,  883.) 

4.     RAILROADS  —  STREETS  —  PLACES    OP    DANGER-Open 

r  BiMices  between  railroad  tracks  on  a  public  street,  left  unimprored 

'^  and  occupied  by  railroad  tracks  to  the  exclusion  of  other  Teliideo, 

'    witli   the  consent  of  the  city  council,  are  places  of  danger,  and 

•   persons  occupying  them  are  neither  trespassers  nor  licensees.    It 

is  the  duty  of  the  railroad  company  to  use  proper  care  and  take 

necessary  precautions  to  prevent  injury  to  persons  occupying  such 

open  spaces.    (Lampkin  ▼.  McCormick,  245.) 

6.  RAILROADS-CONTRIBUTORY  NEGLIGENOE>  OF  PER- 
SON INJURED.— Railroad  companies  operating  trains  through 
danger  points  in  the  streets  of  a  city  must  use  proper  care  for 
the  safety  of  persons  upon  such  streets,  and  if  the  companies 
entirely  fail  in  this  regard  they  must  respond  in  damages  for  in« 
jnries  to  persons  caused  by  them,  although  such  injuries  are  due  to 
some  extent  to  the  imprudence  and  forgetfulness  of  the  person  in- 
jured. The  fact  that  if  the  duty  of  care  and  caution  owing  from  the 
railroad  company  had  been  performed  in  the  particular  case,  it 
wonld  have  been  unaraillng  to  prevent  the  injury,  is  immaterial 
and  cannot  be  set  up  as  a  defense.    (Lampkin  y.  McCormick,  240.) 

6-  RAILROADS  —  DUTY  TO  LOOK  AND  LISTEN.-The 
known  presence  of  a  railway  track  is  itself  notice  of  the  momen- 
tary peril  of  a  passing  train  at  all  times,  and  the  duty  to  look 
ana  listen  is  not  relaxed  by  any  opportunity  for  theorizing,  or 
difference  of  opinion,  as  to  whether  a  train  Is  or  is  not  likely 
to  pass.    (Guhl  y.  Whitcomb,  889.) 

7.  RAILROADS.— THE  DUTY  TO  LOOK  AND  LISTEN  IS 
ABSOLUTE,  where  the  opportunity  exist,  and  no  "diTersion  of 
attention"  will  excuse  an  omission  to  do  so,  except  in  cases  where 
the  attention  is  so  irresistibly  forced  to  something  else  as  to  de- 
piiye  the  traveler  of  the  opportunity  to  perform  that  duty.  (Guhl 
T.  Whitcomb,  889.) 

&  RAILROADS— NEGLIGENCE  IN  OMITTING  TO  LOOK 
FOR  TRAIN— WHAT  IS.— If  a  girl  between  nineteen  and  twenty 
years  of  age  comes  up  to  the  crossing  of  a  north  and  south  high- 
-way  with  a  railroad,  which  runs  so  nearly  north  and  south  tliat 
the  angle  of  crossing  is  only  sixteen  degrees,  and  looks  to  the 
northward,  where  she  observes  a  freight  train  more  than  a  third 
of  a  mile  away,  and  needlessly  steps  on  the  track,  looking  continu- 
ously to  the  northward  but  without  looking,  or  having  looked, 
when  near  the  track,  to  the  southward,  where  she  would  have  a 
^ear  view  for  a  long  distance,  when  she  is  struck  and  injured 
by  a  passenger  train  running  northward  at  a  high  rate  of  speed, 
it  must  be  held  that  she  was  negligent  in  omitting  to  look  for  a 
train  from  the  south.  (Guhl  v.  Whitcomb,  889.) 

See  Carriers. 

RAPE. 

1.  RAPE.— AN  INDICTMENT  for  rape  need  not  specify  the 
sex  of  the  defendant  nor  that  the  person  ravished  was  not  his 
wife.    (State  v.  WQliamson,  780.) 
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2.  RAPB-BVIDSNCB  OF  GHASmTY  OT  PJOBBCTfTBIX. 
b  •  proaecotton  for  rape,  eTidenee  ef  want  of  chmmOtj  In  the  pra» 
CQtrix  !■  not  adrntasfUe.    (State  r.  WilSamson.  780.) 

BllABONABX:.B  DOUB^ 
Sea  Grlminal  Law.  flL 

RSGBITEBflL 

1.  BBOBIYIRa— THB  POWS&  OF  GOTIRTS  OW  SQflTITT  TO 
OONTINUB  A  BXJ8INBS8  under  a  leeaivat  and  to  make  kla  diDgBi 
and.ezpensea  a  chaiipe  npon  the  property  mnat  be  ertittid  witb 
great  caatkn.    (Makeel  ▼.  HotehUaa,  131.) 

2.  REGSIVBRS--CO0TS  OF  iUDCKITBBSHIP  AS  LIBSf .--A  i«> 
celTer'B  charges,  dlBbnraementSv  aad  expenses  in  mnHtng  the  bQsi- 
nesB  und^  receiTerBtaip  cannot  be  made  a  Hen  npon  the  property 
auperior  to  tbe  rights  ot  the  holder  of  a  deed  nder  a  Aueduoiuo 
aale,  where  the  mortgagee  was  not  made  a  party  to  tbe  reeeiTOship 
auit  iuYolylng  only  tbe  equity  of  redanpti<m  and  tbe  amonnt  real* 
laed  at  the  foreclosure  aale  la  sufficient  to  pay  only  the  moftgago 
debt  and  cost&    (Makeel  t.  Hotchliiss,  IBL) 

a  RBCmVERa-BXPBNSBS  AS  LIBN—BSTOPPfilju^II  a  R- 
oelver  of  property,  pending  the  determlnatioa  of  the  ownerahip  of 
tbe  equity  of  redemption  therein.  Is  made  a  party  only  tn  hia  la- 
diTldual  capacity  to  a  foreeloeiire  proceeding  in  anotlier  eoort  nd 
files  an  answer  stating  that  bia  posaesaion  lield  ondcr  a  leaae^  aa 
w^  aa  bla  rights,  are  anbjeet  to  tbe  mortgage  and  decree  fioredoa- 
Ing  It,  he  is  estopped,  after  tbe  decree  and  aale,  to  aaaert  any  Ilea 
in  bis  own  behalf,  superior  to  tbe  lien  of  tbe  mortgage.  (Malced  t. 
Hotcbklsa,  131.) 

4.  RECTBIYBRS— OOBPORATIONS.— A  recelTer  ahonld  not  be 
appointed  in  an  action  by  a  simple  contract  creator  against  a  debtor 
corporation  to  preyent  sudi  corporation  firom  f raudnlently  diapooiiv 
of  its  property,  and  putting  beyond  its  power  the  ability  to  reapnd 
to  a  judgment  sought  to  be  obtained  on  an  unaecBred  debt;  (latar- 
national  Truat  Clo.  ▼.  United  Goal  Co.,  60.) 

5.  RBGEIVBRS-RAILROADa--INDBBTBDNBSS  INCUBBBD 
*-PRIOB  LIBNS— MORTGAGB^—Pending  a  auit  to  fynckm  a 
mortgage  executed  by  a  railroad  company,  the  road  may  be  oper- 
ated by  a  receiver,  and  tbe  expensea  of  tbe  operation  incnired  by 
bim  may  be  made  a  first  lien  upon  tbe  Income,  and  If  that  Is  not 
BuOlcient  for  tbe  purpose,  then  upon  tbe  corpus  of  tbe  prc^perty,  aa» 
perior  to  that  of  tbe  prior  mortgage.  (International  Trust  Co.  ▼• 
United  Goal  Co.,  59.) 

6.  RECEIVERS— INSOLVBNT  CORPORATION— OPERATING 
KXPENSES— LIBNS.— In  administering  tbe  affaira  of  an  ordinaiy 
iDsolvent  private  business  corporation  for  which  a  receiyer  has  beea 
appointed,  a  court  of  equity  has  no  power  to  authorise  tbe  receiyer 
to  incur  indebtedness  for  carrying  on  tbe  business,  and  to  make  the 
Fame  a  first  and  paramount  lien  upon  tbe  corpus  of  tbe  propat7 
superior  to  that  of  prior  lienboldera  witboat  their  consent.  (Inter 
nntional  Trust  0>.  y.  United  Coal  Co.,  59.) 

7.  RECEIVERS  —  PRIVATE  CORPORATIONS  —  INDBBTEIX 
NESS— PARAMOUNT  LIEN.— While  the  business  of  a  private  cor 
I>oration  may  be  temporarily  carried  on  by  a  receiyer,  the  obliga< 
tions  that  be  may  Incur  that  may  be  made  a  paramount  lien  on  tlie 
corpus  of  the  property  are  limited  to  such  obligations  as  have  bees 
contracted  for,  and  as  r^ate  to,  tbe  preservation  of  the  status  of 
tbe  pix>perty  at  tbe  time  of  tbe  appointment  of  the  reoalver.  (Inter* 
national  Truat  Co.  y.  United  Coal  0>.,  59.) 
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8.     BEOEITEBS  —  PRIVATE  CORPORATIONS  -  LIENS— BS- 
TTOPPEIi.— When  a  receirer  of  a  private  corporation  has  been  ap- 
pointed in  a  suit  by  an  unsecured  creditor,  a  trustee   and    bond-  - 
liolden  Becnred  by  mortgage  who  are  not  made  parties  to  the  suit, 
l3>Jit  "Who  know  of  the  receiyership  and  the  manner  of  conducting  the 
l-usiness  and  make  no  objection  thereto,  and  who  do  not  bring  a 
fftiiit  to  foreclose  their  mortgage,  are  not  estopped  from  objecting 
tliat  the  receiyer'8  certificates  issued  for  operatinig  expenses  shall  be 
jDiiade  a  lien  on  the  property  of  the  corporatlan  prior  to  their  mort- 
'Sa^e*  when  the  liolders  of   such    certificates  liad   notice    of   the 
rl^lits  of  the  trustee  and  l>ondholders,  and  were  not  misled  by  any 
conduct  of  the  trustee  or  of  the  t>ondh(rfders,  and  whenever  thei^e 
'viras  an  occasion  they  all  objected  to  any  action  that  in  any  wise 
impaired  their  prior  lien.    (International  Trust  Co.  ▼•  United  Coal 
Oo.,  09.) 

REOORD& 

RBOORDS-^BAROH  FOR  JITDGMENT  LIENS  — DILI- 
OSSNCE.— A  person  offering  a  mortgage  for  record  Is  not  required 
to  examine  all  the  records  in  the  clerk's  ofiOice  for  Judgment  liens. 
If  the  Judgment  docket  shows  a  clear  record  he  neeA  not  seek 
aiijr  further.    (McBLenna  t.  Tan  Blarcom,  £05.) 

RELIGIOUS  SOdETT. 

1.  BIBLIGIOTTB  BOOIBTIBS  —  SPIRITUAL  OPFHNSBS— JU- 
KISDIOnON.— A  BBOULAB  COURT  will  not  assume  jurisdiction 
«¥er  spiritaal  offenses.  As  to  them,  the  decision  of  the  spiritual 
eoort  is  final  and  will  be  accepted  as  condusiye  by  the  secular 
court,  except  where  there  has  been  a  usurpation  of  power.  (Hat- 
Held  T.  De  Long,  l&i.) 

2.  RELIGIOUS  SOCIETIES-EXPULSION  FOR  SPIRITUAL 
OPFENSE— INJUNCTION.— An  appelhite  tribunal  of  a  religious 
soelety,  which  tribunal  is  not  organized  in  conformity  with  the  laws 
of  the  churcht  may  be  enjoined  from  expelling  a  member  of  the 
ehinrch  on  the  charge  of  a  spiritual  offense.  (Qatfleld  ▼•  De  Long» 
IM.) 

RENT. 
8ee  Landlord  and  Tenant 

RBPLBYIN. 
Bee  Suretyship,  €L 

RES  JUDICATA. 
See  Judgments,  1-4 

nSTRAINT  OF  TBADft 

See  Monopolies^ 

BBTROACTIVB    LAW« 
Bee  BYldenoe^  Si 

BWENUE  STAMPS. 

iHTEKWAL  REVENUE  STAMPS  —  UNSTAMPED  DOCU- 
MENT AS  EVIDENCE— STATE  COURTS.— The  prorisloa  ef  the 
war  revenue  act  of  Congress  approved  June  13,  1898,  that  no  docu- 
ment required  by  law  to  be  stamped  shall  be  admitted  In  evidence 


ICOO 

until  a  legal  stamp  has  been  affixed  thereto,  applies  to  those  cooitt 
only  which  haye  been  established  nnder  the  constitntioD  of  tbe 
United  States  and  by  acts  of  €k>ngreB8»  over  which  Consr^i  as 
legitimately  exercise  contK^  and  does  not  apply  to  state  oonrti. 
(Knox  T.  Bossl,  60&) 

aAusa 

1.  SALBS  ON  BOARDS  OF  TBJLDB  —  SUBMISSION  TO 
BULfKS.— A  person  who  authorises  a  brok^  to  make  a  sale  for 
him  on  a  board  of  trade  impliedly  submits  htmn^if  to  the  lawful 
roles  of  the  organisation.    (Bartlett  t.  OoII1iis»  82a) 

2.  SALB  AND  DELIYBRY  OP  WHSAT—TIMB  OONTRACT 
-OAMBLINO  TRANSAOTION— BURDBN  OF  PROOF.— A  puty 
who  claims  a  right  nnder  a  time  contract  for  the  sale  and  dtUffsj 
of  wheat  mnst  make  it  affirmatlTely  and  satisfactorily  apiMsr 
that  the  contract  was  made  with  an  actual  view  to  the  ddimy 
and  receipt  of  the  grain,  and  not  as  a  cover  for  a  sHmbling  tnus- 
aotlon.    (Bartlett  t.  OoIUns,  tt2&) 

8.  SALE  AND  DBIJYERY  OF  WHBAT— TIMB  CONTRACT 
^-GAMBLING  TRANSACTION— BURDBN  OP  PROOF— ERBO> 
NBOUS  INSTRUCTION.— Whoi  a  party  claims  a  rl^ht  under  a 
time  contract  for  the  sale  and  dellY^y  of  wheat.  It  Is  emr  to  1b> 
struct  the  Jury  that  the  burden  of  proof  Is  upon  the  defenduit 
to  show  that  both  parties  Intended  the  transactloii  to  be  a  gB» 
bllng  or  wagering  contract,  and  that»  unless  he  does  so^  tiie  d^ 
fense  that  H  was  a  gambling  transaction  ftiils.  (Bartlett  t.  CW- 
lins^lK2&) 

See  Contracts,  6^  7;  Timber,  % 

SBNTBNCB. 
See  Criminal  Law,  11-18. 

SETOFF. 
See  Partnershlpi 

SHERIFFS. 

SHERIFFS— ACT  OF  DEPUTY.— A  sheriff;  or  his  depatj  Is 
his  place.  Is  auth(»iaed  to  do  any  act  necessary  to  carry  a  decree 
of  court  into  execution.    (Passumpsic  Say.  Bank  t.  Manlick,  6881) 

See  Officers,   8-12. 

STARE  DBCISia 

L  STARE  DECISIS— REVERSINO  PRIOR  DBdSION.— Aa 
erroneous  decision  should  not  be  continued,  unless  It  has  been  so 
long  the  rule  of  action  that  greater  injustice  and  ta^ury  wfll  result 
by  a  rerersal  than  by  observing  and  following  It.  (Calhoun  GoU 
MhL  Co.  T.  AJaz  Gold  Min.  Co.,  17.) 

2.  STARE  DEX3ISIS^WHEN  DOES  NOT  APPLT.— Where  tbs 
decision  of  a  tribunal  is  subject  to  review  by  one  hariiiff  superior 
authority  over  it,  or  the  question  determined  may  be  passed  upos 
by  such  tribunal  in  another  case,  the  doctrine  of  stare  decisis  does 
not  apply  with  full  force  until  the  same  questions  have  been  deter> 
mined  by  the  court  of  last  resort  (Calhoun  Gold  Hin.  0&  t.  AJax 
Gold  mn.  Co.,  17.) 
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STATUTES. 

KTATUTES  —  CONSTRUCTION  —  CONFLICTING  PRO- 
/ISXONS.— The  rule  that  as  between  conflicting  sections  in  the 
ia.me  statute  the  last  in  order  of  arrangement  controls  is  ap- 
*]iet3il>le  only  when  there  is  an  irreconcilable  conflict  between  the 
lifferent  sections  of  the  same  act,  and  no  reasonable  construction 
vriU  liarmonize  the  parts.  (Calhoun  Gold  Min.  Ga  T.  AJax  Gold 
Mln.  Co.,  17.) 

See  Constitutional  Law. 

SUBROGATION. 

SUBROGATION  IS  AN  EQUITABLE  AND  NOT  A  LEGAL 
B.10ST,  and  cannot  be  enforced  wben  it  would  be  inequitable,  or 
iKTlieii  it  would  work  an  injustice  to  others  haying  equal  equities. 
iM.SLJ^eel  T.  Hotchkiss,  131.) 

SURETYSHIP. 

1>  SURETYSHIP— IMPLIED  STIPULATIONS-RIGHTS  OF 
8X7RBSTT. — There  is  an  implied  stipulation,  in  the  usual  uncondi- 
tlonal  contract  of  suretyship  that  the  principal  will  pay  the  debt 
at  maturity*  and  thus  protect  the  surety,  and  upon  his  failure  to 
do  so,  the  surety  has  the  right  to  compel  payment  of  the  debt  out 
of  the  principars  estate,  although  the  surety  has  made  no  payment 
/before  the  commencement  of  his  suit  (Henderson- Achert  Co.  t. 
Jolm  ShiUito  Co.,  746.) 

2.  SURETYSHIP— RIGHT  OP  JUDGMENT  CREDITOR.— A 
creditor  is  entitled  to  subject  to  the  payment  of  a  judgment  re- 
cov^ered  on  his  debt  any  securities  placed  by  the  principal  in  the 
bands  of  his  surety  for  its  payment,  or  for  his  Indemnity  against 
Its  payment    (Henderson-Achert  Co.  t.  John  Shillito  Co.,  746.) 

8.  SURETYSHIP.— THE  RIGHTS  OP  CREDITORS  through 
subrogation  to  the  remedy  of  the  sureties  can  in  no  case  exceed 
those  of  the  latter.  Until  the  indemnitor's  covenant  has  been 
broken,  or  tuere  has  been  some  failure  to  perform  it,  no  action  can 
be  maintained  thereon  by  either.  (Henderson-Achert  Co.  y.  John 
Sbilllto  Co.,  746.) 

4.  SURETYSHIP  —  COVENANTS  OP  INDEMNITY  —  COVE- 
NANTS TO  PAY— DIFFERENCE  BETWEEN.— There  is  an  essen- 
tial difference,  in  legal  effect,  between  coyenants  of  Indemnity 
and  coyenants  to  pay  or  assume  a  debt,  as  to  the  surety's  liability 
tbereon.  A  right  of  action  accrues  on  those  of  the  latter  class  as 
Boon  as  the  debt  matures  and  is  unpaid,  while  those  of  the  former 
class  are  not  broken,  and  no  right  of  action  accrues,  until  the  in- 
demnitee has  suffered  a  loss  against  which  the  coyenant  runs. 
(Henderson-Achert  Co.  ▼.  John  Shillito  Co.,  746.) 

5.  SURETYSHIP  —  JURISDICTION  TO  ENFORCE  COVE- 
NANTS  OF  INDEMNITY.— Neither  a  court  of  equity  nor  of  law 
bas  jurisdiction  to  compel  an  indemnitor  to  perform  his  coyenant 
In  adyance  of  the  happening  of  the  contingency  or  eyent  upon 
which  by  its  terms  it  is  to  be  performed.    (Henderson-Achert  CkK  y. 

,     John  Shillito  Co.,  745.) 

e.  SURETYSHIP  —  REPLEVIN  —  CONTRACT  OF  INDEM- 
NITY—REMEDY.— A  surety  in  repleyin  has  no  remedy,  either  at 
law  or  in  equity,  upon  a  contract  to  indemnify  him  against  loss 
on  account  of  his  suretyship  until  such  loss  occurs,  and  the  defend* 
ant  in  repleyin  who  recoyers  Judgment  against  the  plaintiff  therein 
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Is  In  the  same  position,  lOfboiisli  tbe  surety  and  flie  JodsBKBK 
creditor  are  insolvent,  and  tbe  Judgment  la  nncoUectibla.  (Hendo^ 
aon-Acbert  Co.  t.  Jobn  ShiUlto  Co^  745.) 

7.  8U&£riBB-^OND--PIj£AB  IN  BARr-RBFC&SKC£.-ia  a 
anlt  upon  a  ponJ  bond  wliere  tlie  answer  naises  pleas  in  bar  vhiet. 
If  fbnnd  In  faror  of  the  defendant*  vould  pat  an  end  to  tlie  actioa, 
a  oompnlsQiy  reference  eannot  pnfierty  be  oiderad  ontfl  sack  pleu 
are  decided.    (Bank  of  Tarboro  t.  Fidelity  etc  Co^  682.) 

a  SURETIBS-JUDG^flBNT  AGAINST  PRINCIPAL  AS  EVI- 
DENCE—TORT.— Tbe  rule  that  a  judgment  against  a  principal  ia 
an  official  or  fiduciary  bond  Is  preavrnptiye  evidence  against  tbs 
aureties  does  not  apply  where  the  action  is  not  on  the  bond,  but 
In  tort    (Martin  t.  Bntfaloe,  679.) 

See  Blanknqit<9;  2;  Qnacanty;  lasnance;  18425; 


TAXATION. 

1.  TAXATION— VALUATION— RATE.— Not  only  the  Tnloatktt 
of  property  for  tiw  pnrpoae  of  taxation,  bat  the  rmtt  tbereoit  as 
wen,  moat  be  mlform.  It  la  not  within  the  power  of  tte  legls- 
iatnre  to  pro^de  otherwlae,  either  dhreetty  air  indlKeOy.  CHIgh 
School  Diet  T«  Lsneaater  Govnty,  626.) 

2.  CONSTITUTIONAL  LAW— HMH  SCHOOLa-JTAXATION.— 
A  statute  prorhBng  that  popfls  reaMIng  wItlMWt  tbe  limtts  <tf  high 
school  dIsMcts  may  attend  aoch  achools  fne  of  chacgOp  and  that 
an  arbitrary  sum  shall  be  paid  out  of  tbe  general  Cmd  of  ths 
oonnty,  as  coaiipeiiBatlon  to  such  high  achooi  district  for  aoi^ 
tnltiott,  which  snm  may,  in  any  ciwe,  fall  below  or  ezoeed  the 
cost  of  anch  tnition.  Is  irold,  as  being  in  nolation  of  eoBstttatloiisl 
proTlsiona  declaring  that  the  legialatnre  may  pioTide  aioch  Terenae 
as  is  needed  by  levying  a  tax  by  Taination  ao  that  every  p^sta 
and  corporation  shall  pay  a  tax  in  proportion  to  the  valne  of  their 
property,  and  that  the  legislature  shall  have  no  power  to  release 
or  commute  taxes,  and  that  aU  taxes  for  municipal  piupusea  dnll 
be  uniform  in  respect  to  the  persons  and  properly  wHIiIb  ths 
Jurisdiction  of  the  body  imposing  them.  (High  School  Diet.  ▼•  Las- 
caster  County,  525.) 

3.  COUNTY  BONDS-MANDAMUS  TO  LEVY  TAX— LTMPTA- 
TIONS.— Where  a  board  of  county  cammlssioners  Is  empowered  by 
statute  to  levy  a  special  tax  ftor  the  payment  of  interest  oa  eomty 
bonds,  and  to  provide  a  sinlLlng  fund  for  the  payment  of  l^e  pit»> 
dpnl  of  such  bonds,  such  board,  having  failed  and  refoaed  to  pi» 
vide  the  fund  from  which  the  interest  and  prindpal  can  bo  paU, 
and  to  which  the  holder  alone  could  look  for  payment,  aaay  be  ie> 
quired  by  mandamus  to  levy  and  eolleet  socfa  tax,  and  eannot  ta^eh 
pons  the  statute  of  limitations  asade^eneab    (Daiis  t*  ftmpaon^  fii4 
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TIGKBTSL 
See  Railroada^S. 

TIMBBB. 

1.  TIMBSR— GRANT  OR  LIC?KNSJB.— A  gnnt  of  a  right  to  as- 
ter upon  land  at  any  time  within  a  apedfied  period,  and  cut  and 
remove  therefrom  all  of  tha  standing  pine^  is  a  conveyanco  of  an 
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Interest  In  tbe  land,  and  not  a  mere  license  reTocable  at  wllL    (Bol* 
land  T.  O'Neal,  862.) 

2-  TIMBBR,  SALE  OP— NOTICE  TO  SUBSEQUENT  PUR- 
GMASBB.— Persona  who  enter  Into  the  poesession  of  land  nnder  a 
grant  of  the  right  to  remove  the  timber  therefrom,  construct  log- 
tflng  camps,  and  engage  In  cutting  snch  timber,  are  In  such  open 
and  adverse  possession  as  to  constitute  notice  of  their  right  to 
anboequent  purchasers  of  the  land.  The  facts  that  such  logging 
camps  are  more  eztenslTe  th&n  required  to  remove  that  particular 
timber,  and  that  such  persons  are  engaged  In  general  logging  oper- 
ations In  the  vicinity  are  immaterial.    (Holland  T«  O'Neal,  &SL) 

See  Contracts,  6^  7. 

TORT. 
See  Joint  Trespass. 

TRESPASS. 
Bee  Injunction,  1;  Joint  TreqiMMSL 

TRIAL. 

1.  TRIAIr-PERSONAL  EXAMINATION  OF  PLAINTIFF- 
POWER  OF  COURT  TO  ORDER-ACTION  FOB  PERSONAL  IN- 
JURY.—!! court  has  power,  in  an  action  for  a  personal  Injury,  upon 
a  proper  application  of  the  defendant,  before  entering  upon  the 
trial,  to  order  a  physical  examination  of  the  plaintiff's  person  for 
the  purpose  of  determining  the  nature  and  extent  of  the  injuries 
complained  of,  whenever  the  ends  of  Justice  appear  to  require  it, 
If  such  examination  may  be  made  without  danger  to  the  plaintiffs 
life  or  health,  or  the  infliction  of  serious  pain.  (South  Bend  T* 
Turner,  200.) 

2.  TRIAL-EXAMINATION  OF  PLAINTIFF'S  PERSON.— In 
an  action  for  personal  injuries,  the  court  has  no  power  lo  order 
the  plaintiff  to  submit  to  an  examination  by  a  doctor  named  by  the 
defendant    (Stack  v.  New  York  etc.  R.  R.  Co.,  260.) 

8.  EVIDENCE-REFUSAL  TO  BE  EXAMINED  BY  PHYSI« 
OIAN—EXCLUSION.— Where,  at  the  trial  of  an  action  for  per- 
sonal injuries,  the  plaintiff  refuses  to  be  examined  by  a  particular 
pbysician  selected  by  the  defendant,  but  offers  to  submit  to  an 
examination  by  any  other  physician  the  defendant  might  name, 
tbe  court  may  properly  exclude  evidence  of  the  fact  that  the  first 
pbysician  later  went  to  the  plaintifTs  house,  and  was  refused  leave 
to  examine  him.    (Stack  v.  New  York  etc.  R.  R.  Co.,  268.) 

4.  TRIAL  —  EXAMINATION  OF  PREMISEfi^DISCRETION 
OF  JURY.— Where,  under  the  directions  of  the  court,  the  examina- 
tion of  the  prop^ty  in  dispute  is  left  to  the  discretion  of  the  Jury* 
a  par^,  who  makes  no  request  that  a  particular  portion  of  the 
premises  shall  be  examined,  cannot  complain  that  the  Jury,  In  the 
exercise  of  its  discretion,  examined  only  such  features  as,  in  its 
Judgment,  were  desirable  for  the  purpose  of  aiding  a  better  under- 
standing and  application  of  the  evidence.    (Beals  v.  Gone,  92.) 

6.  TRIAL-nJURIES^-SUMMONING—OBJEOnON.— After  Itrlal 
and  verdict  in  a  civil  case,  a  party  cannot  for  the  first  time  raise  an 
objection  to  the  action  of  the  court  In  directing  a  certain  number  of 
Jurors  to  be  summoned  by  open  ventre  instead  of  calling  Jurors  of 
tbe  regular  panel  from  the  criminal  division  of  the  court  who  were 
not  needed  in  such  division  at  that  time.    (Beals  ?•  Oooe^  82») 

•     Am.  Bt  B«9.,  Vol  LXXZIU-M 
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«.  jttries-apportionmbnt— discretion  op  court.- 

Where  a  court  \a  conducted  under  two  dlTlsions.  ciTll  and  crimiiu], 
the  apportionment  of  the  regular  panel  of  jurors  between  such  diri- 
aiona  la  entirely  In  the  control  of  the  Judges,  «nd  their  action  win 
not  be  Interfered  with  or  inquired  into.    (Beala  t.  Cone;  92.) 

7.  TRIAL— DIRECTING  YBRDIOT.— Where  a  defendant  denies 
every  allegation  of  a  complaint,  the  burden  of  proof  is  cast  upoa 
the  plaintiff,  and  the  court  cannot  direct  a  yerdlct  in  favor  of  the 
plaintUf,  without  at  least  leaving  to  the  Jury  the  credibility  of  the 
testimony.    (Gwyn  Harper  Mfg.  Co.  v.  Carolina  Cent  R.  B.,  675.) 

&  TRIAL-OMISSION  OF  FACTS  FROM)  SPECIAL  FINDING 
—REMEDY.— If  facts  proved  are  omitted  from  a  special  finding,  a 
venire  de  novo  cannot  be  successfully  claimed.  The  remedy  is  by 
motion  for  a  new  trial    (Shirk  v.  Neible,  ISO.) 

0.  TRIAL-SILENCE  OF  SPECIAL  FINDING.— If  a  qiedal 
finding  is  silent  upon  a  point,  it  is  equivalent  to  a  finding  upon  that 
point  against  the  party  having  the  burden  of  proving  it  (Shirk  v. 
Neible.  150.) 

See  Instructions. 

TRUSTS  AND  TRUSTEES. 

TRUSTEES— WHEN  REPRESENT  BONDHOLDERS.— In  a 
suit  by  a  trustee  of  a  mortgage  to  foreclose  the  same,  or  when  lie  is 
In  court  as  a  party  defending  the  validity  of  bonds  or  protecting  th« 
Interests  of  his  beneficiaries,  or  when  acting  within  the  scope  of  the 
power  as  defined  by  the  trust  instrument,  the  trustee  represents  the 
bondholders,  but  in  a  suit  by  an  unsecured  creditor,  to  which  the 
trustee  has  been  improperly  made  a  party,  the  trustee  cannot  bind 
the  bondholders  by  any  action  he  may  take.  (IntemaUonal  Tmsl 
Co.  V.  United  Coal  Co.,  59.) 

See  Benefit  Societies,  6;  Charitable  Trusts. 

ULTRA  VIRES. 
See  Municipal  Corporations,  1-^ 

USURY. . 

1.  UmiRY— PROMISSORY  NOTE  -PURCHASE  BEFOBa  MA- 
irUEITY.— A  promissory  note  embracing  usurious  Interest  Is  toM 
In  the  hands  of  a  purchaser,  though  before  maturity  and  without 
notice.    (Faison  v.  Grandy,  093.) 

2.  USURY— PERSONAL  DEFENSE.— The  defense  of  usury  is 
personal  to  the  debtor,  or  borrower,  or  othar  person  who  has  an 
Interest  in  the  transaction  which  can  be  injuriously  affected  by  the 
usury.    (Faison  v.  Grandy,  098.) 

a  USURY— ESTOPPEL  TO  URGE  DEFENSE  OF.— WHERH 
A  JUDGMENT  expressly  provides  that  all  issues  relating  to  osuiy 
have  been  reserved,  by  consent,  to  be  passed  upon  by  a  referee^  a 
party  is  not  est(^ped  from  raising  the  defense  of  usuty  upon  a 
hearing  before  such  referee.    (Faison  v.  Grandy,  098.) 

See  Building  and  Loan  Assodationa. 

VENDOR'S  LIEN. 

1.    VENDOR'S  LIEN  ON  PERSONALTY.— If  one  sitreet  rafhny 

company  while  operating  the  line  of  another  purchases  and  strings 
a  large  quantity   of    wire  along  the  line   of   the  latter  company 
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xiAcenary  to  Its  operation,  and  under  agreement  with  it  that  it  will 
x^epay  the  former  company  the  purchase  price  thereof,  the  purchas- 
Sn^  company,  so  long  as  it  retains  control  and  possession  of  the 
'^v'lre,  is  entitled  to  retain  a  lien  thereon  for  the  unpaid  purchase 
price,  although  the  railway  line  along  which  it  is  strung  is  trans* 
f  erred  to  a  third  person.    (Woodland'  Co.  v.  Mendenhall,  445.) 

2.  VENDOR'S  LIENS  FOR  THE  PURCHASE  PRICE  OF  PER- 
8  ON  ALT  Y  are  not  lost  nor  waived  by  the  acceptance  of  the  note  of 
'tlie  debtor,  nor  by  subsequent  action  and  Judgment  thereon,  so 
long  as  the  debt  remains  unpaid,  and  the  lienor  retains  possession 
and  control  of  the  property  against  which  the  lien  exists.  (Wood- 
land Co.  y.  Mendenhall,  445.) 

3.  VENDOR'S  LIEN  AGAINST  PERSONALTY— POSSESSION. 
.Although  retention  of  possession  of  personalty  is  necessary  to  the 
preservation  of  a  lien  thereon  for  the  unpaid  purchase  price,  contin- 
ued, actual,  physical  possession  is  not  necessary,  because  it  is 
aufflcient  if  the  lien  claimant  retains  such  possession  as  will  pre- 
serve in  him  the  actual  control  of  the  property.  (Woodland  Co.  v. 
Mendenhall,  445.) 

VENUE. 

1.  VENUE  OP  CIVIL  ACTION-RESIDENCE  OP  DEPEND- 
ANT—INDEMNITY BOND.— An  action  brought  by  a  sheriff  upon 
an  indemnity  bond,  where  there  Is  no  provision  that  the  contract 
of  indeipnity  shall  be  i>erformed  in  any  particular  county,  and  the 
defendants  are  not  served  in  the  county  of  the  plaintiff's  residence, 
must  be  tried  in  the  county  of  the  defendants*  residence,  under  a 
statute  providing  that  an  action  shall  be  tried  in  the  county  where 
tbe  defendants  reside.    (Brewer  v.  Gordon,  45.) 

2.  VENUE  OP  ACTION— CONTRACTS.— THE  COUNTY  where 
a  contract  is  made  does  not  control  the  county  where  the  action 
•ball  be  tried,  unless  the  contract  is  to  be  performed  in  such  county. 
(Brewer  y.  Gordon,  45.) 

VISITORIAL    POWER. 
See  Express  Companies. 

WATERS  AND  WATERCOURSES. 

1.  NAVIGABLE,  TIDAL  WATERS.— THE  TITLE  OP  RIPA- 
BIAN  OWNERS  in  navigable  waters  where  the  tide  ebbs  and  flows 
extends  only  to  high-water  mark,  and  the  state  is  the  absolute 
owner  of  the  beds  of  the  waters  beyond  that  mark.  (Grey  t. 
Mayor  etc.,  642.) 

2.  WATERS,  WHAT  PUBLIC  AND  WHAT  PRIVATE.— The 
test  by  which  to  determine  whether  waters  are  public  or  private  is 
the  ebb  and  flow  of  the  tide,  though  such  waters  are  navigable  in 
fact    (Grey  v.  Mayor  etc.,  642.) 

3.  RIPARIAN  OWNERS  ON  A  NAVIGABLE  STREAM  ABOVE 
THE  POINT  WHERE  THE  TIDE  EBBS  AND  PLOWS  have 
title  to  the  bed  of  the  stream  to  the  middle  thereof,  subject  only 
to  the  right  of  the  state  to  regulate  navigation.  (Grey  t.  Mayor 
etc.,  642.) 

4.  WATER  AND  WATERCOURSES-RIGHT  OP  COMMON 
USER.— The  public  have  the  ordinary  rights  of  usage  in  all  bodies 
of  public  water.  These  rights  include  the  right  of  boating,  fishing, 
and  the  use  of  the  water  or  ice  for  all  ordinary  purposes.  In  these 
respects  a  riparian  owner  has  no  exclusive  or  peculiar  privilege!. 
(Sanborn  v.  People's  Ice  Co.,  401.) 
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8.  WATER  AND  WATERCOURSES-RIPARIAN  RIGHTS.- 
TlM  shore  owner  on  a  public  body  of  wmtar  may  not  prerent  aa 
Injury  to  his  land  by  the  lowering  or  raising  ct  the  waters  beyond 
the  natural  limits  of  high  and  low  water  mark,  by  artificial  meansi 
not  in  the  exercise  of  rights  common  to  all,  nnless  such  act  is  ex- 
pressly authorized  by  law.  The  extent  of  the  Injury  depends  upon 
the  condition  of  the  shore  land  and  the  nature  of  the  poasession. 
<8anbom  v.  People's  Ice  0>.,  401.) 

6.  WATER  AND  WATERCOURSES-RIPARIAN  RI6HT&- 
Bmployment  of  contiguous  land  for  the  purpose  of  pleasure,  recrea* 
tion,  and  health  constitutes  such  a  use  of  adjacent  bodies  of  pubtie 
water  as  to  command  a  remedy  for  an  Interference  with  its  natural 
condition.    (Sanborn  y.  People^s  Ice  Co.*  401.) 

7.  WATER  AND  WATERCOURSES— RIGHT  TO  TAKB  ICE. 
The  taking  of  large  quantities  of  ice  from  a  body  of  public  water 
for  the  puri;>ose  of  shipment  to  a  distant  market  for  sale,  witliout 
regard  to  its  effect  upon  the  right  of  common  user.  Is  not  the  exer- 
cise of  a  common  right;  and  if  such  taking  results  in  special  injury 
to  a  riparian  owner,  he  may  enjoin  it,  and  sue  in  his  own  name 

for  damages.    (Sanborn  y.  People's  Ice  Co.,  401.) 

8.  WATER  AND  WATERCOURSES-RIGHT  TO  TAKB  ICE. 
The  taking  of  water  or  ice  from  a  body  of  public  water  by  common 
right  may  result  in  destroying  the  source  of  supply,  and  no  riparian 
owner  or  common  user  can  complain.  But  when  the  use  is  made 
of  such  water  for  commercial  purposes,  not  of  common  right,  the 
right  to  so  use  cease  at  the  point  where  the  conflict  of  interest 
with  the  common  user  commences.  (Sanborn  y.  People's  Ice  Co, 
401.) 

9.  WATER  AND  WATERCOURSES— RIGHT  TO  TAKB  ICE. 
The  taking  of  ice  from  a  body  of  public  water  as  a  business,  for 
shipment  to  a  distant  market  for  sale,  is  not  an  ordinary  use  of  the 
water  by  common  right,  but  is  an  artificial  taking  which  may  be 
enjoined  by  a  riparian  owner  specially  injured  thereby.  (Sanborn 
T.  People's  Ice  Co.,  401.) 

la  WATERS  AND  WATERCOURSES— TAKING  ICE— SUB- 
STANTIAL INJURY.— If  a  body  of  public  water  Is,  during  twelTe 
years*  lowered  two  fe^t  below  its  natural  outiet  by  cutting  and  re- 
moTing  ice  therefrom  for  commercial  purposesb  and  from  the  erap- 
oration  caused  thereby,  such  taking  is  of  a  substantial  character, 
entitling  the  shore  owner  specially  damaged  thereby  to  an  Injune* 
tion  restraining  the  continuance  thereof.  (Sanborn  r.  People's  Ice 
Co.,  401.) 

11.  WATERS  —  NAVIGABLE  —  QUESTION  OP  PACT.— Ex- 
cepting  salt-water  streams,  the  question  as  to  the  nayigablllty  of  a 
stream  is  one  of  fact,  to  be  established  by  those  who  seek  to  use 
it  as  such;  and  the  stream  must  be  nayigable  in  its  natural  states 
unaided  by  artificial  means  or  deyices.    (Grifllth  y.  Holman,  821.) 

12.  WATERS— FRESH-WATER  RIVER-WHEN  NOT  NAVI- 
GABLE.— An  unmeandered  fresh-water  river  is  a  non-navigable 
stream,  where  it  has  during  high  water,  for  about  three  montha  of 
the  year,  an  average  width  of  forty  feet  and  aeptii  of  four  feet, 
and  for  the  rest  of  the  year,  and  for  about  twenty  years,  has  had 
an  average  width  of  forty  feet  and  depth  of  two  feet,  the  width 
and  depth,  however,  varying  at  all  seasons  of  the  year,  sometimes 
being  more  than  forty  feet  wide  and  only  six  Inches  in  deptii,  and 
which  river  has  never  been  navigated,  except  by  ordinary  row- 
boats  run  up  and  down  therein  by  persons  desiring  to  fish  for 
pleasure.    (Griffith  v.  Holman,  821.) 
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1&  WATnB8.-THB  TTFLS  TO  THB  BBD  OF  A  NON-NAVI- 
<>ABIiS  FBB8H-WATBB  8TBBAM  It  in  the  adjacent  riparian 
proprietors  to  tbe  center  of  the  stream;  and  one  wbo  owns  botli 
4MUikt  bordering  on  snch  a  atream  baa  title  to  the  land  In  Its  bed^ 

and  may  lawfally  maintain  a  fence  across  It    (Griffith  t.  Holman, 
^821.) 

14.  WATERS  —  NON-NAYIOABLD  STREAMS  —  BIGHT  OF 
BISHBRT.— The  owner  of  land,  through  which  flows  a  non-navlga- 
Lie  fresh-wattf  stream,  has  an  absolnte,  exclusive  right  of  flsherf 
herein,  on  his  own  land,  which  right  must,  however,  be  so  exer- 
•clsed  as  not  to  injure  tl^  rights  of  others  on  the  stream,  aboye 
^r  b^ow.    (Griffith  t.  Holman,  821.) 

15.  WATERS-BEDS  OP  LAKES-TITLE  TO-VESTING  OP, 
IN  STATE.— ^The  title  to  the  beds  of  all  lakes,  ponds,  and  nayl- 
S^able  rivers,  up  to  the  line  of  ordinary  high-water  mark,  within 
the  boundaries  of  the  state,  became  vested  in  it  at  the  instant 
/Of  Its  admission  into  the  Union,  in  trust  for  the  benefit  of  Its 

people,  so  as  to  preserve  to  them  forever  the  enjoyment  of  the 

waters  of  such  lakes,  ponds  and  rivers  to  the  same  extent  that 
the  public  are  entitled  to  enjoy  tidal  waters  at  the  common  law. 

<Illinol8  Steel  Oo.  v.  Bllot,  906.) 

le.  WATERS— BEDS  OP  LAKES-GOVERNMENT  PATENT 
TO— WORTH  OP.— The  title  to  lands  under  lakes,  ponds,  and 
navigable  rivers  of  the  state  was  never  in  the  United  States, 
•except  in  trust  for  public  purposes;  and  a  patent  from  the  United 
States,  covering  such  lands,  whether  made  before  the  state  was 
admitted  into  the  Union  o*  thereafter,  conveys  no  title.  A  govern- 
ment patent  of  land  bordering  on  a  lake  or  pond,  regardless  of  the 
tx)undaries  thereof  according  to  the  government  survey,  does  not 
convey  title  to  the  lands  below  the  line  of  ordinary  high-water 
mark.    (IlUnols  Steel  Co.  v.  Bllot,  905.) 

17.  WATERS— BEDS  OP  LAKE7S  AND  NAVIGABLE  RIVERS 
—TITLE  TO— POWER  TO  CHANGE.— Except  with  respect  to  a 
•qualified  title  to  submerged  lands  of  rivers  navigable  in  fact, 
•conceded  to  shore  owners,  but  which  is  not  permitted  to  displace 
•or  materially  affect  public  rights,  the  title  to  lands  under  lakes, 
ponds,  and  navigable  rivers  of  the  state  is  in  the  state,  and  it 
Is  powerless  to  change  it.  It  cannot  transfer  such  title  by  grant 
^r  otherwise.    (Illinois  Steel  Co.  v.  Bllot,  906.) 

18.  WATERS— BEDS  OP  LAKES-TITLE  TO— CHANGE  OP, 
BY  PILLING.— The  title  to  land  under  lakes  and  ponds,  held  by 
the  state,  does  not  change  by  reason  of  the  fact  that  such  lakes 
or  ponds  are  artificially  filled,  so  as  to  raise  the  land  above  the 

surface  of  tbe  water.    (Illinois  Steel  Co.  v.  Bllot,  905.) 

19.  WATERS— BEDS  OP  LAKES— PATENT  TO,  WHEN  A 
NULLITY— PLATTING— EPPBOT  OP.— It  is  the  physical  fact 
•of  whether  patented  land  is  in  a  lake  or  not  that  governs.  If 
it  is  shown  upon  the  government  plat  to  be  dry  land  and  it  is 
-sold  as  such,  but  in  fact  it  is  within  the  boundaries  of  a  lake, 
the  paper  from  the  government  purporting  to  convey  title  thereto 
is  a  nullity.  The  platting  of  land  in  the  bed  of  a  lake  as  dry 
land  does  not  affect  the  title  thereto.  It  is  the  fact  of  its  being 
In  the  bed  of  a  lake  which  governs,  not  the  mapping  of  the  ter^ 
•ritory  by  the  government    (Illinois  Steel  Co.  v.  Bllot,  906.) 

20.  WATERS— WHAT  DOES  NOT  PRECLUDE  A  BODY  OF 
WATER  PROM  BEING  A  LAKE.— The  mere  fact  that  water  Is 
very  shallow,  so  that  marsh  grass  M>pears  above  the  surface; 
fthat  It  is  called  a  marsh;  that  the  water  Is  not  deep  enough  to 
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admit  of  uiTlfatloii;  6r  that  the  snrfaca  to  not  at  an  ttanei  wboUf 
submerged^  does  not  preclude  its  being  in  fact  a  lake  Neither 
doee  the  else  or  depth  of  a  body  of  water  solve  the  qnestloa  of 
whether  it  la  a  lake  or  a  rlrer.    aUinole  Steel  CkK  ▼.  Bttot,  906.) 

21.  WATBR&-LAKB8  AND  BiyEB&— NO  TITLE  BY  PAT- 
BNT  from  the  government  can  be  obtained  to  land  which  Is  In- 
•ide  of  the  natural  shore  of  a  lake,  or  of  any  body  of  water  not  t 
river,  to  that  the  water  does  not  merely  beat  upon  it  as  a  shores 
bnt  covers  it;  or  to  land  covered  by  water,  not  a  part  of  a  lake^ 
yet  not  a  part  of  a  river.    (Illinois  Steel  Go.  v.  Bilot,  906.) 

22.  WATSTR  RIGHTS  -^  BBTOPPEL*—  LACHES— ABANDON- 
MENT.—A  prior  appropriator  of  water  is  not  estopped  by  his  own 
laches  from  asserting  his  rights  against  subseqnent  appropriators, 
where  dnring  several  years  of  scarcity  he  was  short  of  water,  knew 
that  snch  shortage  was  caused  by  diversions  made  by  snch  sub- 
sequent appropriators,  and  made  no  protest  against  these  divansionaL 
(Lower  Latham  Ditch  Ca  v.  Louden  Irr.  etc.  Co.,  80.) 

28.  WATER  BIGHTS-RIGHT  OF  PRIOR  APPROPRIATORr- 
DBFBNSE.— In  an  action  by  a  prior  appropriator  of  water  against 
subsequent  appropriators  who  have  wrongfully  diverted  water  from 
him,  it  is  no  defense  that  others  Junior  in  point  of  time  to  the  de- 
fendants may  have  diverted  water  which,  if  allowed  to  flow  down 
the  stream,  would  have  supplied  the  needs  of  both  the  plaintiff  and 
the  defendants.  (Lower  Latham  Ditch  Ck>.  v.  Louden  Irr.  etc.  Ca^ 
80.) 

24.  WATER  RIGHTS-LOSS  THROUGH  PERCOLATION- 
PRIORITY.— In  an  action  by  a  prior  aQpropriator  of  water  to  pre* 
vent  junior  appropriators  above  him  from  diverting  the  waters  of  a 
stream,  it  is  no  defense  that  a  considerable  volume  of  such  waters 
would  be  lost  through  percolation  before  they  reached  the  plain- 
tiff*s  ditches.    (Lower  Latham  Ditch  Co.  t.  Louden  Irr.  etc  Co.,  80.) 

See  Adverse  Possession;  Ejectment;  Muidcipal  Corporations*  17-2L 

WILLS. 

L  WILLS-CHARITABLE  TRUST&— It  Is  competent  for  a 
testator  to  devise  property  to  a  trustee  with  power  in  him  to  select 
or  designate  the  object  or  objects  upon  which  the  charity  is  to  be 
disposed.    (St  James'  Orphan  Asylum  v.  Shelby,  658.) 

2.  WILLS-CHARITABLE  TRUSTS.— COURTS  VIEW  FAV- 
ORABLY  donations  by  will  for  charitable  purposes,  and  will  en- 
deavor to  carry  them  into  effect  where  this  can  be  done  consistently 
with  the  rules  of  law.    (St  James'  Orphan  Aaylum  v.  Shelbyt  668.^ 

3.  WILI..S-CHARITABLB  TRUSTS— INDEFINITENBSS.— If  s 
testator  creating  a  trust  to  a  charitable  use  defines  the  intention  of 
the  trust,  and  Invests  the  trustee  with  discretionary  power  over  the 
application  of  nis  bounty  to  the  objects,  for  the  purposes  intended, 
the  bequest  cannot  be  held  invalid  so  long  as  there  is  no  obstacle 
to  the  exercise  of  the  power  confided  to  the  trustee.  (St  James* 
Orphan  Asylum  v.  Shelby,  553.) 

4.  WILI.«-CHAR1TABLE  TRUSTS-POWER  CONFERRED 
ON  TRUSTEE>-INDEFIN1TENE^S.— If  ample  power  is  conferred, 
by  will  upon  a  trustee  to  relieve  a  bequest  to  charity  of  all  objec- 
tions arising  from  its  definiteness,  and  no  obstacle  exists  to  the 
exercise  of  that  power,  courts  cannot  interpose  to  prevoit  Its  exer- 
cise.   (St  James'  Orphan  Asylum  v.  Shelby,  553.) 

5.  WILLS-CHARITABLB  TRUSTS-POWERS  CONFERREI> 
ON  TRUSTEE.— If,  in  the  creation  of  a  charitable  trust,  certain 
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And  ascertainable  tmstees  are  appointed  with  full  power  to  select 
^lie  beneficiaries  and  devise  a  scheme  or  plan  of  application  of  the 
roods  appropriated  to  the  charitable  object,  the  court  will,  through 
llie  trustees,  execute  the  charity.  In  such  case,  the  exercise  of  the 
power  vested  in  the  trustees  is  deemed  to  be  an  expression  of  the 

'vrill  of  the  testator.    (St.  James*  Orphan  Asylum  y.  Shelby,  553.) 

6.  WILLS— CHARITABLE  TRUSTS— POWEE  OF  TRUSTEE. 
jl  bequest  by  will  to  a  charity  unnamed,  to  be  selected  by  the  trus- 
tee therein  named,  may  be  valid,  the  only  limitation  being  that  the 
object  must  be  a  charitable  one  according  to  the  intention  of  the 
testator.    (St.  James'  Orphan  Asylum  v.  Shelby,  553.) 

7.  WILLS-CONSTRUCTION— INTENTION  OP  TESTATOR.- 
A.  will  must  be  construed  with  a  view  of  carrying  out  the  intention 

of  the  testator,  and  unless  there  is  something  in  It  contrary  to  the 
law  of  the  state,  or  in  contravention  of  public  policy,  no  reason 
exists  for  declaring  it  Invalid.  (St  James'  Orphan  Asylum  v.  Shel- 
by, 553.) 

8.  WILLS  —  CHARITABLE  TRUSTS  —  INDEPINITENBSS.- 
If  a  bequest  for  a  charitable  purpose,  though  entirely  general  and 
uncertain  In  its  character,  is  made  to  a  trustee,  who  Is  empowered 
to  select  the  object  of  the  charity,  and  who  Is  willing* to  accept, 
or  has  accepted,  the  trust,  the  will  cannot  be  declared  Invalid  be- 
cause of  the  general  nature  of  the  object  or  objects  of  the  charitj. 
(St  James*  Orphan  Asylum  v.  Shelby,  553.) 

WITNESS. 

BYIDENCE  —  CONVERSATION  BETWEEN  HUSBAND 
AND  WIFE.- The  fact  that  a  conversation  between  a  husband  and 
^vife  accompanies  and  explains  an  act  of  hers  is  not  sufflclent  to 
take  it  out  of  the  rule  that  nether  hurtiand  n<x  wife  shall  be 
allowed  to  testify  as  to  private  conrenatioiis  witb  eadi  otbec* 
(Fuller  V.  Fuller,  278.) 

WBONOFUL   DEATH. 
See  Death. 


